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Abstract 

The successful prosecution of sexual offences is regularly frustrated because jurors, judges and legal 

counsel embrace prejudicial stereotypes about what constitutes consent to sexual intercourse. In 2004 

the Tasmanian Parliament instituted reforms to the state’s Criminal Code that inserted a statutory 

definition of consent in s 2A and imposed additional constraints on the availability of the defence of 

mistaken belief in consent in s 14A. These changes were amongst the most progressive in the 

common law world. The reforms were designed to ensure that the issue of consent to sexual conduct 

would be evaluated according to standards of mutuality and reciprocity and that therefore, in 

accordance with s 2A(2)(a) of the Tasmanian Criminal Code, proof that the complainant did not 

communicate consent is sufficient to establish absence of consent. This thesis looks at the way that the 

amended provisions are being implemented by conducting a content analysis of trial transcripts of 

sexual offences cases heard in the Tasmanian Supreme Court in which the determination of the issue 

of absence of consent was critical to the case outcome. The research also includes interviews with 

judges of the Supreme Court of Tasmania and legal practitioners admitted to the Tasmanian bar. The 

treatment of the issue of consent to sexual conduct is examined to determine whether or not it is 

consistent with the intentions articulated by parliament and the reform advocates. The findings from 

this research provide evidence that the reforms are not being implemented as intended. There is 

evidence that judges and counsel continue to rely on a pre-reform notion of consent and indications 

that the prosecution tailor cases to their understanding of the jury’s preconceived views about rape, 

rape victims and consent to sexual intercourse. The thesis concludes that the general reluctance or 

inability to engage with the new concept of consent that the reforms have instituted must be addressed 

by providing education about the meaning and effect of the amended legislation if there is to be any 

hope of achieving positive attitudinal change within both the criminal justice system and the broader 

community.   
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Chapter 1: Introduction 

1.1 Introduction 

In 2004 the Tasmanian government instituted reforms to the law of rape and other sexual 

offences in a bold attempt to expand the boundaries of what has traditionally been 

considered ‘real rape’.
1
 These changes were amongst the most progressive in the 

common law world. This thesis examines those reforms, which enacted a new definition 

of consent and spelled out restrictions on the defence of mistaken belief in consent. The 

core of the research is an analysis of trial transcripts of relevant cases heard in the 

Supreme Court of Tasmania, conducted with the aim of evaluating whether these reforms 

are being implemented in accordance with the objectives identified in government debate 

on the legislation. The thesis is a crucial next step in determining whether the legislative 

amendments are being implemented in accordance with the stated aims, whether they 

have had an impact on the prosecution of sexual offences or whether, in fact, the 

architects of the reforms were over-optimistic about the capacity of legislative change to 

effect material change in this area. It is distinguished from other studies in that it focuses, 

not on a theoretical analysis of the way the formal statement of the law in relation to 

consent has been structured, but on how the legislative provisions are being interpreted 

and implemented in practice. It evaluates whether legislative reform that claims to 

respond to the realities of rape can improve outcomes for the rape complainant or 

whether, as Bronitt contends, the new definitions will merely be interpreted by judges 

and juries using the same discredited touchstones of relevancy and credibility.
2
  

1.2 Thesis Outline 

The thesis is divided into eight chapters. It adopts the practice of using feminine 

pronouns to refer to victims and masculine pronouns to refer to their assailants in 

recognition of the reality that most sexual assaults are perpetrated by men on women.
3
 

Both ‘victim’ and ‘complainant’ are used throughout to designate individuals who have 

                                                      
1
 Estrich is credited with coining this expression. Real rape is carried out by a stranger, often with 

the assistance of a weapon and the victim suffers serious injury in the course of her vigorous 

efforts at resistance: Susan Estrich, Real Rape (Harvard University Press, 1987).  
2
 Simon Bronitt, ‘Rules of Recent Complaint’ in Easteal (ed), Balancing the Scales: Rape, Law 

Reform & Australian Culture (Federation Press, 1998) 41, 42–3.  
3
 See, eg, Australian Bureau of Statistics 2010, Recorded Crime — Victims, Australia, cat no 

4510.0, ABS, Canberra. 
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been the subject of a sexual assault although ‘complainant’ is only used in cases where 

legal proceedings have been commenced. 

Chapter 1 begins by briefly summarising the structure and content of each of the 

ensuing chapters. It then discusses the rationale behind the research project, offers a brief 

explanation of the methodology used and provides a general statement of the objectives 

of the research. The remainder of the chapter explains the fundamental importance of the 

issue of consent in the context of sexual offences and the ramifications of this for 

complainants. It explores the reasons why consent is problematic in sexual relations 

generally and in sexual offences cases in particular and links the consent problem to the 

historically high attrition rates and low conviction rates for such offences. It then 

navigates the recent history of rape law reform in Tasmania and explains how the latest 

legislative amendments constitute an attempt to deal with the problem by re-

conceptualising the notion of consent. The inclusion of a statutory definition of consent 

and additional circumstances where consent is prima facie absent in s 2A of the Criminal 

Code
4
 and the circumscribing of the defence of mistaken belief in s 14A were intended to 

serve a number of functions: to preclude reliance on rape stereotypes in jury deliberations 

on absence of consent; to accord evidence of an absence of positive expressions of 

consent due weight in the determination of the issue of consent; and to reconstruct 

absence of consent as a lack of positively communicated consent rather than as 

sufficiently communicated dissent. These initiatives followed earlier reforms, which had 

likewise sought to counteract the perceived reliance of juries on stereotypical attitudes 

towards rape and their apparent reluctance to convict even in the face objectively 

compelling evidence.
5
 Previous legislative reforms abolished the judicial requirement to 

issue a corroboration warning in sexual offences cases,
6
 attempted to restrict the 

inferences that could be drawn from a delay in complaint
7
 and implemented controls on 

the admissibility of evidence relating to the sexual experience of the complainant.
8
  

The chapter then proceeds to a detailed discussion of the 2004 amendments, 

examining what the reformers hoped to achieve, the grounds on which the original Bill 

was criticised and the way the provisions were eventually framed in response to those 

objections. Since the 2004 reforms were exclusively legislative in nature, the concluding 

                                                      
4
 Criminal Code Act 1924 (Tas) sch 1 (‘Criminal Code’). 

5
 See Task Force on Sexual Assault and Rape, Report of the Task Force on Sexual Assault and 

Rape in Tasmania (1998); Terese Henning, Consent and Mistaken Belief in Consent in 

Tasmanian Sexual Offences Trials (University of Tasmania Law Press, 2000). 
6
 Criminal Code (Tas) s 136; Evidence Act 2001 (Tas) s 164. Section 164 of the Evidence Act re-

enacted the earlier provision in the Code. 
7
 Criminal Code (Tas) s 371A, as inserted by Criminal Code Amendment (Sexual Offences) Act 

1987 (Tas) item 30. 
8
 Evidence Act 2001 (Tas) s 194M. 
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section of this chapter makes reference to the ongoing debate amongst feminist legal 

scholars about the limitations of statutory reform as a corrective for the problems that 

bedevil the prosecution of sexual offences.  

Chapter 2 examines the phenomenon of rape myths in their historical context in 

order to shed light on their persistence in our cultural subconscious and to demonstrate 

how their continued application in modern trials of sexual offences is baseless. It argues 

that originally, rape stereotypes may have gained credence because they were supported 

by aspects of contemporary socio-cultural reality. However, their continued acceptance 

cannot be explained in this way. The chapter considers the features of rape stereotypes 

that directly influence the evaluation of the issue of absence of consent in the modern 

trial and which present continuing difficulties for the successful prosecution of sexual 

offences. It argues that myths about rape are a product of particular historical attitudes 

towards women and female sexuality and a consequence of women’s actions in response 

to historical social constraints placed upon them. The process of explaining their 

antiquated origins enables us to confront these attitudes, expose the way they 

inappropriately ‘inform our conscious reasoning processes’
9
 in a modern context and 

thereby neutralise them. Chapter 2 questions the sincerity of efforts to negate the 

influence of rape stereotypes on the prosecution of sexual offences when discriminatory 

attitudes about female complainants are still evident in the law and in trial practices. It 

suggests that the fallacy of these myths may be more readily admitted if their ancient 

provenance is revealed.  

Chapter 3 examines reform initiatives in various national and international 

jurisdictions and evaluates their potential for myth-proofing the sexual offences trial. It 

begins with an analysis of the earliest of the modern reform efforts, the so-called 

Michigan reforms which sought to reframe rape as an offence of violence rather than as a 

sexual offence. The various reforms are grouped according to the theoretical rationale 

that informs them and an assessment is made of the relative merits of each of the 

different theoretical positions. The chapter concludes that the Tasmanian reforms, which 

embrace the principles of female sexual autonomy, and mutuality and reciprocity in 

sexual encounters represent a rejection of historical understandings of passive, male 

regulated female sexuality. Although they reference earlier reform efforts, the inclusion 

of a legislative prescription that consent be communicated constitutes a separate and 

additional category of reform. Properly marshalled, the amended Tasmanian consent 

provisions should be an antidote to the malign influence of stereotypical assumptions in 

rape cases. 

                                                      
9
 Claire L’Heureux-Dubé, ‘Beyond the Myths: Equality, Impartiality, and Justice’ (2001) 10(1) 

Journal of Social Distress and the Homeless 87, 89. 
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Chapter 4 describes the empirical research that is at the core of the thesis. The 

research was designed to establish whether in fact the potential of the reforms to 

reconfigure the understanding of rape and consent to sexual activity is being realised. In 

order to establish whether the reforms to the Code are being implemented as Parliament 

intended a qualitative analysis was conducted of transcripts of sexual offences trials 

heard in the Supreme Court of Tasmania in which absence of consent or mistaken belief 

in consent was in issue and to which the amended consent provisions in the Criminal 

Code applied. Supplementing this analysis were transcripts of interviews that the author 

conducted with members of the Tasmanian Supreme Court bench and legal counsel. 

Chapter 4 details the structure of the research and explains the considerations 

underpinning the selection of the trials and interviewees, and the qualitative analysis 

protocols by which the process of examining the trial transcripts was bound. The coding 

exercise reveals that the prosecution continue to rely on a pre-reform notion of consent 

and that the positive consent standard which is mandated by the reforms is not insisted 

upon in the court. Absence of consent is primarily constructed by the prosecution 

according to traditional indicia— manifest dissent, evidence of force or threat of force 

and victim incapacity—and whilst such evidence may be important in establishing 

absence of consent, it is not put to work within the affirmative consent framework that 

the reforms establish. 

Chapters 5, 6 and 7 present the findings of the research in the form of case 

studies of individual trials. Not all of the trials that were included in the study are 

analysed in detail. Instead, selected cases are discussed on the basis that they exemplify 

one of the major themes identified as a primary basis on which the prosecution 

constructed absence of consent. Each of the chapters deals with a separate theme: chapter 

5 examines the way that evidence of the complainant’s dissent is used to establish 

absence of consent; chapter 6 examines the way the Crown marshals evidence of force or 

threat to prove absence of consent; and chapter 7 examines how the Crown deals with 

evidence that the complainant did not communicate consent. It is argued that the 

prosecution could have refocused their case theory to engage with the positive consent 

standard and avoided some of the difficulties that are revealed by the results of the 

analysis. It is not contended that the cases were wrongly decided, only that they were not 

prosecuted in accordance with the new consent provisions. The implication from these 

findings is that the potential that the new provisions offer to negate the influence of 

prejudicial assumptions about female complainants is not being adequately utilised. 

The thesis concludes with a summary of the main reasons for this failure to 

engage with the reforms. Chapter 8 identifies failings in the construction of the 

prosecution’s theory of the case and inadequacies in explaining to jurors the legal notion 
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of consent and the rules relating to the defence of mistaken belief in consent as the 

primary barriers to the successful implementation of the reforms. The analysis of the 

trials also suggests that there are related difficulties in establishing the limits of the legal 

notion of consent, in embracing the positive consent standard and in formulating jury 

directions that are both sufficiently comprehensive and accessible to lay jurors. The 

chapter then moves to consider further reform proposals, including more extensive 

criminal justice training for legal professionals about the aims and context of legislative 

reform efforts, changes in the procedural law and the application of restorative justice 

practices to sexual offences cases such that their resolution is no longer determined in an 

adversarial trial setting. It may be that the limits of legislative reform have been reached 

if those who work with the new consent provisions are unwilling or unable to implement 

them in accordance with Parliament’s intention and fail to endorse the reconfigured 

understanding of illegal sexual conduct. If that is the case, then innovative approaches to 

reform may be called for.   

1.3 Research Rationale  

The significant amendments enacted to the law of rape and sexual assault in Tasmania in 

2004 were amongst the most progressive in the common law world and, as yet, there has 

been no research monitoring their implementation. The current research fills this lacuna 

and is an important and very necessary step in evaluating the impact of the reforms. This 

thesis examines the operation of the 2004 reforms with the broad aims of assessing how 

they are being implemented in the trial setting and whether the aims of the reformers 

have been met. To summarise, these were: to clarify the concept of consent for the jury; 

to expand the range of circumstances in which a jury could determine that consent was 

absent beyond the traditional circumstances of force, fraud, threats and incapacity to 

consent; and to establish a standard of mutuality as the gauge by which the existence and 

legitimacy of consent is to be evaluated. The purpose of the amendments was explained 

by the Attorney General in the Bill’s second reading speech. Ms Jackson stated: 

The proposed amendment to section 2A repeals the current provision, and provides 

that consent should be based on ‘free agreement’, and imports the notions of 

mutuality and reciprocity into the concept of consent. … Free agreement requires 

that there is some positive evidence of agreement … rather than simply an absence 

of dissent. In such circumstances, silence or passivity cannot be interpreted as 

agreement.
10

 

The real significance of the amendments is thus the complete change in focus away from 

evidence of active dissent to evidence of an absence of communicated agreement. This is 

                                                      
10

 Tasmania, Parliamentary Debates, House of Representatives, 3 December 2003, 44 (Judy 

Jackson, Attorney-General). 
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achieved by legislatively defining ‘consent’ as ‘free agreement’ in s 2A and elaborating 

upon this definition by providing an expanded list of circumstances where there is 

absence of consent. Paragraphs (2)(a)–(i) provide examples of conduct which does not 

constitute free agreement, primarily s 2A(2)(a) which provides that a person does not 

freely agree where they do not say or do anything to communicate consent.
11

 The new 

s14A also provides that, in the context of the identified sexual offences,
12

 a mistaken 

belief in consent is neither honest nor reasonable in particular given circumstances. These 

circumstances include, in s 14A(1)(c), a failure to take positive steps to ascertain the 

existence of consent. The effect of these two provisions goes further than just prohibiting 

reliance on evidence that the complainant did not signal her refusal as evidence of 

consent or as the evidentiary basis for mistaken belief in consent. Positive evidence of 

consent is now required to refute claims of non-consensual sex. The amended provisions 

should also facilitate proof of rape by limiting the types of evidence that may be relied 

upon as relevant indicia of consent or as a basis for a mistaken belief in consent since 

evidence about consent must be evaluated according to whether it establishes that the 

complainant was freely agreeing to the proposed acts. The importance of this research is 

that it reveals how the consent provisions are being marshalled to facilitate the 

prosecution and proof of sexual offences and provides an empirical basis for any 

proposals to more effectively implement the reforms.  

Rape scholarship is a very wide field with many inter-locking research strands. 

This study focuses only on one particular area and, consequently, there are aspects of the 

rape problem that are necessarily beyond the scope of this thesis.  

1.3.1 Key Objectives 

The key objectives of the research are: 

1) To examine the way in which the concept of consent is dealt with in the context 

of sexual offences trials: 

 To examine how the concepts of ‘consent’ and ‘absence of consent’ are 

explained to juries in the trial judges summations and to explore whether 

judges are reflecting the view of consent that the reforms sought to 

promote 

 To examine how ‘absence of consent’ is constructed by the Crown 

                                                      
11

 Section 2A(2)(a) states: Without limiting the meaning of ‘free agreement’, and without limiting 

what may constitute ‘free agreement’ or ‘not free agreement’, a person does not freely agree to 

an act if the person –  

(a) does not say or do anything to communicate consent. 
12

 Namely, sexual intercourse with a young person (s 124), indecent act with a young person (s 

125B), indecent assault (s 127), aggravated sexual assault (s 127A) and rape (s 185). 



7 

 

 To examine how ‘consent’ is constructed by the defence 

2) To examine whether the evidentiary foundation sufficient to raise the defence of 

mistaken belief in consent has become more demanding in light of the fact that s 

14A now explicitly requires evidence of reasonable steps taken to ascertain 

consent as a precondition for reliance on the defence  

3) To establish whether the defence of mistake continues to be founded on 

traditional assumptions and prejudices about female sexuality 

4) To determine whether there has been a change in the attitude of the Crown 

exemplified by the prosecutorial policy towards sexual offences. Is there a 

change in the nature of the cases being prosecuted? Is there, for example, a 

reduced reliance on evidence of force or violence? Are cases that involve a 

passive victim being pursued? 

5) To determine whether there has been a change in the attitude of defence counsel 

evidenced by advice given to clients in relation to guilty pleas 

       6)   Finally, to consider, in light of the above, whether legislative initiatives have 

reached the limits of their effectiveness in relation to rape law reform and 

whether it is time to focus on other avenues for reform. 

1.3.2 Methodology 

A more detailed explanation of the research methodology is provided in chapter 4. In 

short, the research consisted of a qualitative content analysis of contested adult sexual 

offences cases tried in the Tasmanian Supreme Court from 2004 till 2008 in which 

absence of consent or mistaken belief in consent was in issue. The trial transcripts of 

these cases represented the main data set. A subsidiary data set consisted of the 

transcripts of interviews conducted with judges of the Supreme Court of Tasmania and 

legal practitioners admitted to practise in Tasmania. The interview responses 

supplemented, but were very much ancillary to, the findings of the analysis of the trial 

transcripts by providing anecdotal opinions on the operation of the new rape laws.  

Recordings were made of each of the interviews. These were later transcribed and a 

content analysis conducted on them. 

1.4 The Role of Consent in Sexual Offences 

Absence of consent is at the heart of the legal wrong of rape and many other sexual 

offences. It is consent that marks the boundary between legitimate and illegitimate adult 

sex. The Tasmanian Criminal Code, for example, defines rape as sexual intercourse with 
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another person without that person’s consent.
13

 The Victorian definition refers to sexual 

penetration without consent
14

 and the other Australian jurisdictions employ similar 

wording.
15

 In the majority of trials of sexual offences in which absence of consent is an 

element to be proved by the prosecution, the existence of consent is in dispute rather than 

the identity of the perpetrator or whether the alleged acts in fact took place. For example, 

in her study monitoring the operation of the 1987 reforms to the definition of consent in 

the Tasmanian Criminal Code, Henning found that in 44 of the 55 sexual offences trials 

analysed, the ingredient of absence of consent was in dispute.
16

 In a similar vein, a study 

of Victorian rape trials found that more than 53% of cases raised either the defence of 

consent, mistaken belief in consent or a combination of the two.
17

  

In common with all other Australian jurisdictions, under the Tasmanian Criminal 

Code absence of consent forms part of the actus reus of rape which the Crown must 

prove beyond reasonable doubt in order to make out the offence. Given that the 

circumstances of most sexual assaults are known only to the complainant and the accused 

the complainant’s testimony may often be the sole foundation for the assertion of absence 

of consent. Delayed reporting and the associated destruction of potentially probative 

forensic evidence is also, for a variety of reasons, a common feature of the offence.
18

 It 

follows that by investing consent with primary importance in delineating licit from illicit 

sexual activity the conduct of the complainant is inevitably the subject of greater scrutiny 

than is the conduct of the accused. It is said that in a rape case the victim’s credibility 

rather than the accused’s culpability is on trial since evidence about her prior behaviour 

and response to the alleged assault will be critical to the jury’s determination of both the 

                                                      
13

 Criminal Code (Tas) s 185. 
14

 Crimes Act 1958 (Vic) s 38(2)(a). 
15

 See Crimes Act 1900 (ACT) s 54; Crimes Act 1900 (NSW) s 61I; Criminal Code (NT) s 192; 

Criminal Code (Qld) s 349; Criminal Law Consolidation Act 1935 (SA) s 48; Criminal Code 

(WA) s 319. 
16

 Henning, above n 5, 39. 
17

 Melanie Heenan and Helen McKelvie, Attorney-General’s Legislation and Policy Branch, 

Department of Justice (Vic), The Crimes (Rape) Act 1991: An Evaluation Report, Report No 2 

(1997). See also Law Reform Commission of Victoria, Rape: Reform of Law and Procedure, 

Interim Report No 42 (1991) Appendix 3, 86; David Brereton, ‘How Different are Rape Trials? 

A Comparison of the Cross-Examination of Complainants in Rape and Assault Trials’ (1997) 37 

(2) British Journal of Criminology 242. In Brereton’s study of 40 rape trials conducted in the 

Melbourne County Court in Victoria between 1989 and 1991 he found that in 79 % of 

‘complainant-defendant pairs’ consent or belief in consent was the main line of defence: at 248. 
18

 See Jeanne Gregory and Sue Lees, Policing Sexual Assault (Routledge, 1999) 119; Department 

for Women (NSW), Heroines of Fortitude: The Experiences of Women in Court as Victims of 

Sexual Assault (1996) 58–9; Catherine Roberts, Women and Rape (New York University Press, 

1989) 81–5; Daniel Silverman et al, ‘Blitz Rape and Confidence Rape: A Typology Applied to 

1000 Consecutive Cases’ (1988) 145(11) American Journal of Psychiatry 1438, 1440; Ruth Hall, 

Ask Any Woman: A London Inquiry into Rape (Falling Wall Press, 1985) 115. 
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question of the existence of consent and the question of the accused’s belief in consent.
19

 

Consequently, a strong performance by the complainant in the witness box is usually 

indispensable to a successful prosecution. In cases where absence of consent is contested 

the fate of the accused rests on whether the chief prosecution witness can convince the 

jury of her true victim status. It is in the attempt to resolve this issue that the 

complainant’s credibility is vulnerable to attack from the defence. She may be cast as an 

unreliable or even an untruthful witness, ruthlessly cross-examined in an endeavour to 

expose inconsistencies in her account. She may be blamed for precipitating the assault or 

censured for failing to take responsibility for her own sexual safety.
20

 The requirement to 

prove absence of consent may also allow prejudicial assumptions about rape 

complainants and female sexual behaviour in general to assume probative significance. 

1.4.1 Rape Myths and Consent 

The defence bears an ethical obligation to its client to challenge and rigorously test the 

prosecution case, however there is a particular concern that the complainant is often 

subject to a style of cross-examination that exploits stereotypical social attitudes about 

appropriate female behaviour and typical victim responses to sexual assault.
21

 These 

stereotypical beliefs are widely referred to as ‘rape myths’. They are defined by Gerger 

and colleagues as: 

descriptive or prescriptive beliefs about sexual aggression (i.e., about its causes, 

context, consequences, perpetrators, victims, and their interaction) that serve to 

deny, downplay or justify sexually aggressive behaviour that men commit against 

women.
22

  

                                                      
19

 See Steffen Bieneck and Barbara Krahé, ‘Blaming the Victim and Exonerating the Perpetrator 

in Cases of Rape and Robbery: Is There a Double Standard?’ (2011) 26(9) Journal of 

Interpersonal Violence 1785; Michele Burman, ‘Evidencing Sexual Assault: Women in the 

Witness Box’ (2009) 56(4) Probation Journal 379. It is also the case that the credibility of the 

complainant may be important in sexual offences cases involving under-age complainants where, 

exceptionally, consent does provide a defence to the charge. See the consent provisions in the 

Criminal Code (Tas) s 124(3).  
20

 For an account of the way the traditional conception of the victim prototype in terms of chastity 

and sexual morality has been reconfigured in terms of responsibility and risk-averseness see Lise 

Gotell, ‘Rethinking Affirmative Consent in Canadian Law: Neoliberal Sexual Subjects and Risky 

Women’ (2008) 41 Akron Law Review 865. 
21

 See Burman, above n 19; S Lees Carnal Knowledge: Rape on Trial (Hamish Hamilton, 1996); 

G Chambers and A Millar, Scottish Office Central Research Unit, Prosecuting Sexual Assault 

(1986). But see M Kebbell, C O’Kelly and E L Gilchrist, ‘Rape Victims’ Experiences of Giving 

Evidence in English Courts: A Survey’(2007) 14(1) Psychiatry, Psychology & Law 111 where 

the findings from a small-scale study of alleged rape victims’ experiences of giving evidence in 

court showed high levels of satisfaction with the process: at 117–18.  
22

 Heike Gerger et al, ‘The Acceptance of Modern Myths About Sexual Aggression Scale: 

Development and Validation in German and English’ (2007) 33(5) Aggressive Behavior 422, 

423. 
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They are descriptive because they mark out the parameters of so-called real rape and 

prescriptive because they establish an archetype of rape against which all accusations of 

rape must be measured. Belief in men’s uncontrollable sexual passions and women’s 

culpability in exciting them both justifies and normalises male sexual aggression. Belief 

in the ideal of the sexually virtuous woman entails an understanding that a genuine victim 

will resist her assailant to the utmost in order to protect her virtue. Resistance that falls 

short of that standard can be reinterpreted as consent. The prevalence of ‘rape supportive 

attitudes’
23

 is well documented in the literature
24

 and it is important to note that 

acceptance of stereotypical beliefs has been shown to influence discretionary decision 

making at all stages of the criminal justice process. The victim may choose not to report 

for fear she will not be believed if the assault does not match the stereotype, the police 

may decide not to lay charges
25

 or the case may fail at the prosecution stage because it 

offers poor prospects of conviction. Empirical research into the characteristics of rapists 

and their victims does not support these stereotypes
26

 and yet they enjoy an unwarranted 

influence on assessments of the credibility of the complainant in trials of sexual 

offences.
27

 Some male jurors believe that the complainant’s level of alcohol 

consumption, the clothes she was wearing or her sexually provocative behaviour are 

factors that are probative of consent.
28

 Similarly, if her actions post-assault do not 

conform to the victim stereotype it may be difficult for a jury to reconcile her behaviour 

with the allegations of coercive sex. A failure to report the incident at the first 

opportunity, for example, may cast doubt on a complainant’s later accusation of non-

                                                      
23

 K B Anderson, H Cooper and L Okamura, ‘Individual Differences and Attitudes Toward Rape: 

A Meta-analytic Review’ (1997) 23(3) Personality and Social Psychology Bulletin 295; Linda 

Anderson et al, ‘The Effectiveness of Two Types of Rape Prevention Programs in Changing the 

Rape-Supportive Attitudes of College Students’ (1998) 39(2) Journal of College Student 

Development 131. 
24

 See, eg, Martha Burt, ‘Cultural Myths and Supports for Rape’ (1980) 38(2) Journal of 

Personality and Social Psychology 217; Colleen Ward, ‘The Attitudes Toward Rape Victims 

Scale’ (1988) 12(2) Psychology of Women Quarterly 127; Gerger et al, above n 22. 
25

 Jan Jordan, ‘Beyond Belief? Police, Rape and Women’s Credibility’ (2004) 4(1) Criminal 

Justice 29.  
26

 Ellison and Munro cite research on rape trials that debunks assumptions about victims’ reactions 

to sexual assault: Louise Ellison and Vanessa E Munro, ‘Reacting to Rape: Exploring Mock 

Jurors’ Assessments of Complainant Credibility’ (2009) 49(2) British Journal of Criminology 

202, 203. 
27

 See, eg, Temkin’s interviews with barristers involved in prosecuting and defending rape cases 

reported in Jennifer Temkin, ‘Prosecuting and Defending Rape: Perspectives from the Bar’ 

(2000) 27(2) Journal of Law and Society 219. 
28

 See Ellison and Munro, above n 26, 202–3 and the studies cited therein; Natalie Taylor, ‘Juror 

Attitudes and Biases in Sexual Assault Cases’ (2007) 344 Trends and Issues in Crime and 

Criminal Justice 1; Emily Finch and Vanessa E Munro, ‘Juror Stereotypes and Blame 

Attribution in Rape Cases Involving Intoxicants’ (2005) 45(1) British Journal of Criminology 

25; P Tetreault , ‘Rape Myth Acceptance: A Case for Providing Educational Expert Testimony in 

Rape Jury Trials’ (1989) 7 Behavioural Sciences and the Law 243. 
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consensual sexual conduct as delayed complaint is considered inconsistent with the 

behaviour of a ‘real’ victim.
29

  

Left unchallenged, stereotypes about rape may effectively deny that the 

complainant’s account of her experience of rape is worthy of respect. At the outset, 

however, any attempt to address the difficulty of proving absence of consent in the legal 

context must acknowledge the inherently problematic nature of consent in the broader 

context of sexual relations generally.  

1.5 The Problem of Consent  

There is a vast cross-disciplinary field of scholarship that considers the nature of consent, 

the way it is constructed and the transformative role it plays in political, economic, social 

and sexual relations. In the context of the regulation of sexual interactions, law reform 

efforts that privilege absence of consent as the marker of illegal sex have sought to 

reduce ambiguity about the legal meaning of consent. Nevertheless, it remains the case 

that definitional issues are central to the consent ‘problem’. The legislative response in 

Tasmania to the task of establishing the legal parameters of consent to sex has been to 

define consent in relatively broad terms as ‘free agreement’ and then to refine the 

definition by cataloguing illustrative examples of non-consent. If the spectrum of consent 

is book-ended by free, autonomous agreement at one extreme and enumerated instances 

which conclusively establish the absence of consent at the other, the remaining 

intermediate area resists classification in the absence of determinate criteria of valid 

consent. What good law should aim to do is to restrict as far as possible reliance on extra-

legal considerations and ensure that the issue is considered in a strictly legal context.  

1.5.1 Consent as an Indeterminate Concept 

Communication in consensual sexual relations is typically subtle and ambiguous, 

characterised by suggestion, tacit understandings and wordless utterances rather than by 

stark and unequivocal offer, counter offer, acceptance or rejection.
30

 Consent is 

comprehended in different ways and there is likely to be a similar lack of uniformity in 

the way that the concept of communicated consent is understood. Signals about consent 

are thus susceptible to misinterpretation. Since consent in the sexual domain cannot 

readily fit within a legal contract paradigm, the great challenge for rape laws is to set 

down appropriate criteria of valid consent and limit the circumstances in which a genuine 

                                                      
29

 Ellison and Munro, above n 26, 209–10. 
30

 This is not to suggest that, in other spheres of human interaction where formal procedures for 

consent exist consent is unproblematic. Ostensible consent attested by a signature on a legal 

contract, for example, may be illusory because induced by fraud or duress.   
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misreading of signals will be exculpatory. The task of developing fixed criteria is 

complicated by the fact that the model of normal sexual intercourse against which 

prohibited sexual conduct is juxtaposed, is rooted in social and cultural attitudes that blur 

the boundaries between consent and non-consent.
31

 There is no consensus as to the 

manner of inducements that destroy the morally and legally transformative effect of 

ostensible consent, nor as to the manner of inducements that yet preserve the authority of 

consent. There is also no consensus about the type of actions that may legitimately be 

interpreted as indicia of consent. The short skirt that one individual may interpret as a 

signal of sexual availability may, for a differently socialised individual, convey no sexual 

cues.   

While the complainant’s state of mind is the central issue for the jury, the striking 

contradiction in the traditional treatment of consent in sexual offences cases is that the 

prioritisation of consent does not necessarily privilege the female complainant’s 

subjectivity.
32

 In the legal arena, to say nothing of the broader social context, consent is a 

male construct. The structure and expression of rape laws reflect male hegemony, where 

man possesses and woman is possessed, submission is equated with consent, and even 

persuasion, which in other contexts would amount to assault, may be excused if the 

woman eventually acquiesces.
33

 As Pateman explains: 

Consent must always be given to something; in the relationship between the sexes, it 

is always women who are held to consent to men. The ‘naturally’ superior, active, 

and sexually aggressive male makes an initiative, or offers a contract, to which a 

‘naturally’ subordinate, passive woman ‘consents’.
34

  

In effect the jury assesses, not whether the complainant was actually consenting, but how 

radically her story departs from this normative model of sexual interactions between men 

and women. Since there is often scant forensic or medical evidence or third-party 

witnesses to assist the rape jury in its deliberations on the ingredient of absence of 

                                                      
31

 See, eg, Ngaire Naffine, ‘Possession: Erotic Love in the Law of Rape’ (1994) 57(1) Modern 

Law Review 10; Ngaire Naffine, Feminism & Criminology (Allen & Unwin, 1997). 
32

 In the UK case of R v Malone [1998] Crim LR 834, the court held that there was no requirement 

that absence of consent be demonstrated or communicated in order to establish that element of 

the offence of rape. Whilst such a conclusion appears to prioritise the complainant’s subjective 

state of mind, ultimately it may do little to protect female sexual autonomy. In practice, evidence 

of dissent may be necessary to defeat an accused’s claim that he believed the victim was 

consenting. The plausibility of this claim is likely to be evaluated by the jury according to the 

normative model of sexual interactions between men and women and therefore likely to privilege 

the male perspective.  See the discussion which follows.    
33

 Susan Caringella, Addressing Rape Reform in Law and Practice (Columbia University Press, 

2009) 63–5; Carol Smart, Feminism and the Power of Law (Routledge, 1989) 34–6; Catherine A 

MacKinnon, Toward a Feminist Theory of the State (Harvard University Press, 1989). 

Mackinnon asserts: ‘Coercion legitimated becomes consent’: at 238. 
34

 Carole Pateman, ‘Women and Consent’ (1980) 8(2) Political Theory 149, 164. See also 

Naffine’s treatment of the possessive, heterosexual model of sexual relations; Naffine, 

‘Possession: Erotic Love in the Law of Rape’, above n 31. 
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consent, jurors may fall back on their accumulated knowledge and beliefs about rape and 

sexual relations in general to cover this information deficit. Beliefs about typical or 

appropriate male and female sexual behaviour are socially and culturally constructed and 

research shows that they are likely to embrace the normative model of sexual relations 

and prejudicial assumptions about female sexuality and real rape stereotypes.
35

 

Discriminatory attitudes will be especially problematic in cases which do not fit the rape 

stereotype since these cases lack objective evidence of non-consent.
36

 Whilst signs of 

violence or serious injury may be compelling evidence of non-consent for most jurors, 

other physical and verbal cues are likely to be more ambiguous. Whether the jury accepts 

the complainant’s account depends on whether it correlates with their expectations about 

how a genuine victim would behave. It is not enough that she has cried rape—she must 

also have acted it.
37

  

Even where the Crown is able to establish the element of absence of consent the 

defence of mistaken belief in consent may still be available to the accused.
38

 His 

judgement that what occurred was consensual will naturally be moulded by the extent to 

which he participates in broader social assumptions that equate a particular style of dress, 

for example, or a certain level of alcohol consumption with a woman’s willingness to 

engage in sexual conduct. The relevant Tasmanian provision, s 14 of the Code, stipulates 

that this belief must be both honest and reasonable.
39

 Section 14 is construed in tandem 

with s 14A which was inserted along with the amendments to s2A. It enumerates specific 

situations where a belief in consent will not be honest or reasonable, but generally the 

reasonableness of the defendant’s belief will be a matter for the jury. Prima facie, if the 

belief in consent is justified by baseless assertions about female sexuality then it should 

fail the test of reasonableness. However, if the adjudicators subscribe to the same cultural 

attitudes as the accused they are likely to empathise with his mistake.
40

 The dis-utility of 

                                                      
35

 Jennifer Temkin and Barbara Krahé, Sexual Assault and the Justice Gap: A Question of Attitude 

(Hart Publishing, 2008) 121. The authors discuss the findings from their original empirical 

research and conclude that these accord with findings from other studies that rape stereotypes are 

very influential in judgments in rape cases. See also Taylor, above n 28; Louise Ellison and 

Vanessa E Munro, ‘Of “Normal” Sex and “Real” Rape: Exploring the Use of Socio-Sexual 

Scripts in (Mock) Jury Deliberation’ (2009) 18 Social and Legal Studies 291. 
36

 Temkin and Krahé, above n 35. 
37

 Given that in most jurisdictions research with actual juries is not permitted, it must be 

acknowledged that the foregoing assessment of likely juror responses to evidence of absence of 

consent must be extrapolated from studies which do not employ actual juries and which mostly 

do not involve actual rape trials. Nevertheless, it is argued here and elsewhere that mock jury 

studies can yield valuable insights into the factors that affect the jury decision-making process. 

See, eg, Ellison and Munro, above n 26, 206.    
38

 In Tasmania, that mistake as to consent is available as a defence to rape was recognised in the 

case of Snow v The Queen [1962] Tas SR 271. 
39

 Criminal Code (Tas) s 14. 
40

 See, eg, Carol Bohmer, ‘Acquaintance Rape and the Law’ in Andrea Parrot and Laurie 

Bechhofer (eds), Acquaintance Rape: The Hidden Crime (Wiley, 1991) 321. 
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placing consent as the central issue is thus brought into stark relief when a flimsy 

structure of erroneous beliefs can nullify even compelling evidence of non-consent.  

Some commentators argue that all sexual relations are located within a system of 

exploitative practices with rape at the extreme end of the spectrum.
41

 If male aggression 

and female submission are constituents of normative sexuality then, as Gauthier claims, 

‘we lack the bright line needed to separate sexual violence from ordinary sexuality in the 

courtroom’.
42

 The level of violence considered sufficient to vitiate apparent consent will 

vary for individual jurors. It seems likely that for some the threshold sits ‘just above the 

level set by what is seen as normal male sexual behavior’.
43

 And arguably this may 

encompass a significant degree of violence.
44

 The normalisation of sexual violence also 

affects how the victim of sexual assault understands her experience. Where forceful male 

sexuality is accepted as a characteristic of normal sexual conduct then even the woman 

herself who is coerced into sex will believe that the conduct was consensual, even if 

unwelcome.  

Consent is recognised and approved in the legal context as a reliable hallmark of 

legitimate sexual conduct. This confidence is potentially misplaced: first because of the 

inherent definitional issues already described and second, because of the assumption that 

the parties enjoy the same degree of personal autonomy and are equally free to give or 

withhold consent to sex. In fact, such an assumption disregards institutionalised power 

imbalances (physical, political, economic and social) that continue to restrict women in 

matters of sexual choice.  

1.5.2 Assumptions about Autonomy 

It is axiomatic that women continue to suffer both social and economic disadvantage and 

inequalities in these spheres impinge on the freedom to choose in matters of sexual 

intimacy. If one is financially dependent on one’s sexual partner, for example, then an 

element of obligation may permeate the sexual relationship. A society that rewards men 

for sexual prowess but denigrates sexually voracious women, the so-called sexual double 

standard,
45

 tends to discourage the articulation of female sexual desires. The legal system, 

despite the apparent tendency of modern rape law to concern itself with the subjective 

reality of the complainant, entrenches a disrespect for female sexual autonomy that is 

                                                      
41

 Catharine A MacKinnon, Feminism Unmodified (Harvard University Press, 1987) 86. 
42
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43
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44

 Ibid. 
45
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Southern California Law Review 777, 788–90. 
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emblematic of the wider social discrediting of women’s rights over their own bodies.
46

 In 

the trial setting non-consent can be legitimately re-interpreted as consent, ‘no’ can mean 

‘yes’ or can be heard as ‘a deliberate incitement … to persuade a little harder,’
47

 consent 

can co-exist with evidence of considerable physical or psychological coercion and as a 

result the chances of securing a conviction for rape are drastically compromised. One of 

the reasons that the problem of consent so exercises the mind of legal scholars and 

advocates of rape law reform is that there is a strong link between the problematic nature 

of consent and the unacceptable rates of attrition and conviction for rape and other sexual 

offences.  

1.6 Attrition and Conviction Rates 

Attrition occurs at various stages of the criminal justice system’s processing of rape 

cases. The victim may choose not to report the assault to police, the police may decide 

against pressing charges, the victim may withdraw from the process, the authorities may 

choose not to prosecute or, if the case proceeds to trial, the accused may be acquitted.
48

 

These multiple points of discontinuance have important implications for conviction rates 

for sexual offences. Different conventions exist for the measuring of conviction rates. 

They may be expressed as a percentage of all cases reported to police that result in a 

guilty outcome either by plea or by finding at trial, or they may be expressed as a 

percentage only of cases that proceed to prosecution. If the number of cases reported to 

police is used as the baseline then this may or may not include cases that are classified as 

unfounded or no-crimed by police. Conviction rates are also affected by inconsistencies 

in legal frameworks, including the way that sexual offences are legally defined, and by 

limitations or differences in data-collection methodologies. Nevertheless, it seems clear 

that the various attrition points will exert a dampening effect on conviction rates, 

regardless of how they are calculated. Attempts to improve conviction rates have been 

directed by the understanding that the way that the legal notion of consent is constructed 

with the real rape stereotype as the frame of reference has a bearing on the high rates of 

attrition and low rates of conviction for sexual offences. It is difficult to gauge the true 

extent of rape victimisation although it is accepted that the figures for recorded rape 

                                                      
46

 See Ian Leader-Elliott and Ngaire Naffine, ‘Wittgenstein, Rape Law and the Language Games 
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 ed, 1990) 178. 
48
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represent only a small proportion of actual incidents. Figures compiled by the Australian 

Institute of Criminology suggest that only 30% of incidents are reported to police and 

that only 1 in 10 of these reports results in a guilty finding.
49

  

Low rates of reporting are explained in various ways.
50

 Studies confirm that 

women are more likely to experience sexual violence at the hands of an intimate partner 

or a known assailant than a stranger.
51

 In the domestic context the victim may be 

discouraged from reporting because of fear of retaliation, fear of being disbelieved by 

other family members, shame or fears for the wellbeing of any children.
52

 She may be 

financially dependent on her partner or retain hopes that the relationship can be salvaged. 

But the fact that her experience does not match the rape prototype may also influence her 

decision not to report. The incident may be distressing or degrading but she will not name 

the experience as rape and thus will not report it to police.
53

 The influence of the real rape 

stereotype is evident, not only at the initial reporting stage, but at all the points of attrition 

in the criminal justice process. If the victim does report she may confront a ‘culture of 

scepticism’
54

 amongst police officers who may be disinclined to believe allegations of 

forced sex without evidence of physical harm. 

In deciding whether or not to proceed to trial, the prosecutor’s primary 

consideration is likely to be the prospects of conviction. Regardless of the complainant’s 

credibility, if the facts do not disclose a traditional rape scenario the prospects of 

conviction may be low and prosecutors may elect not to proceed with the case. If 

                                                      
49
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criminal proceedings are instituted a significant percentage of defendants will plead not 

guilty and the case will go to trial.
55

 The complainant knows that at trial she will be 

required to recount her experience of being violated in intimate detail before an often 

sceptical and disbelieving court and in the presence of her attacker. Her character will be 

maligned and she may be called a liar. Many women consider that it is not worth 

enduring the ordeal of a trial when there is very little likelihood of securing a conviction 

in any case. 

Given the difficulties that the determination of the issue of consent can present 

for the court and the complainant in particular, it is not surprising that there have been 

attempts to criminalise coercive sexual conduct on grounds other than the absence of 

consent. Some of these are discussed in chapter 3 which looks at rape reform initiatives 

in other common law jurisdictions. However, the focus of this thesis is legislation that 

privileges absence of consent as the determinant of illicit sexual conduct. The next 

section of the chapter briefly looks at different legal perspectives on determining the 

issue of absence of consent. 

1.7 Legal Approaches to Determining the Issue of Absence 

of Consent 

The amended Tasmanian legislation exhibits features of the two conceptually distinct 

approaches to the determination of the issue of absence of consent that different courts 

and legislatures have endorsed. The traditional common law approach, exemplified in the 

Australian High Court case of Papadimitropoulos,
56

 was to restrict the legal 

understanding of non-consent, such that the absence of consent could be established by 

only a limited number of coercive circumstances. In legal terms, there was no consent 

where submission was secured by threats of force or actual force, where the fraud of the 

accused induced a mistake as to the nature of the act or the identity of the perpetrator or 

where the victim lacked the capacity to consent. It was not open to a jury to find that 

consent was absent outside these narrow boundaries. An alternative approach was 

embraced by the United Kingdom Court of Appeal in Olugboja.
57

 The court held that 

consent is a question of fact for the jury to determine by examining the complainant’s 

subjective response to the sexual activity. The question is to be resolved, not by 

establishing the existence or otherwise of legally significant vitiating circumstances, but 

by considering whether the complainant consented in the sense that her acquiescence 
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amounted to more than mere submission.
58

 In that case, the court stated, ‘[the jury] 

should be directed that consent, or the absence of it, is to be given its ordinary meaning’
59

 

although, in some circumstances, judicial elaboration on the difference between consent 

and mere submission may be called for. This represents a very different approach from 

that which the court endorsed in Papadimitropoulos. Although the decision in Olugboja 

arguably expands the scope of non-consent in trials of sexual offences it is potentially 

problematic. This approach provides no certainty about the legal notion of consent and it 

authorises the jury to use their own subjective understanding of consent to determine the 

issue at trial. It may therefore lead to inconsistency in the application of the legal rules 

relating to absence of consent in sexual offences and fail to exclude extra-legal 

discriminatory assumptions about consent from jury deliberations on the issue. 

In the Tasmanian Criminal Code consent is defined in s 2A as ‘free agreement’.
60

 

The full text of s 2A reads: 

2A. Consent  

      (1) In the Code, unless the contrary intention appears, ‘consent’ means free 

agreement. 

      (2) Without limiting the meaning of ‘free agreement’, and without limiting what 

may constitute ‘free agreement’ or ‘not free agreement’, a person does not freely 

agree to an act if the person – 

(a) does not say or do anything to communicate consent; or 

(b) agrees or submits because of force, or a reasonable fear of force, to him or her or 

to another person; or 

(c) agrees or submits because of a threat of any kind against him or her or against 

another person; or 

(d) agrees or submits because he or she or another person is unlawfully detained; or 

(e) agrees or submits because he or she is overborne by the nature or position of 

another person; or 

(f) agrees or submits because of the fraud of the accused; or 

(g) is reasonably mistaken about the nature or purpose of the act or the identity of 

the accused; or 

(h) is asleep, unconscious or so affected by alcohol or another drug as to be unable 

to form a rational opinion in respect of the matter for which consent is required; or 

(i) is unable to understand the nature of the act. 

      (3) If a person, against whom a crime is alleged to have been committed under 

chapters XIV or XX, suffers grievous bodily harm as a result of, or in connection 

with, such a crime, the grievous bodily harm so suffered is evidence of the lack of 

consent on the part of that person unless the contrary is shown. 

Section 2A(2) provides a list of circumstances in which consent is presumptively absent, 

reflecting the approach taken in Papadimitropoulos, that absence of consent in the 

criminal law context is to be understood as a legal notion. Nevertheless, the provision 

also makes it clear that this list is not exhaustive, which suggests that there may be scope 

for the jury to apply their knowledge and experience of human behaviour to determine 
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that consent has been vitiated in other, non-enumerated circumstances. If the factual 

circumstances of the case or the nature of the inducement to consent do not fit one of the 

situations in s 2A(2) the jury will be left to decide whether the pressures exerted, in 

whatever form they may have taken, have prevailed upon the complainant to such an 

extent that she cannot be taken to have freely agreed. How influential the arguments in 

Olugboja should be in the context of s 2A of the Criminal Code and to what degree the 

jury can legitimately reason about the issue of consent from a lay perspective is very 

much a matter of debate. It is clear that the legislation is intended to set legal boundaries 

around deliberations on consent and that the enumerated circumstances in s 2A(2)(a)–(i) 

are intended to assist the jury in this exercise. It is less clear that those boundaries will be 

an effective prophylactic against juror reliance on prejudicial assumptions about rape 

victims.  

1.8 History of the 2004 Reforms 

The 2004 amendments had their genesis in the establishment in 1995 of a Tasmanian 

Government Task Force convened and chaired by the Office of the Status of Women to 

review, inter alia, the adequacy of the consent provisions located in section 2A of the 

Criminal Code, which had been inserted in the Code in 1987.
61

 The establishment of the 

Task Force on Sexual Assault and Rape in Tasmania and the fixing of its terms of 

reference was influenced by a number of roughly contemporaneous reports in Australia, 

notably Heroines of Fortitude from the New South Wales Department for Women,
62

 

Bargen and Fishwick’s, Sexual Assault Law Reform: A National Perspective
63

 and the 

Rape Law Reform Evaluation Project prepared by the Victorian Department of Justice.
64

 

1.8.1 Previous Consent Provisions 

Section 2A was inserted in the Code in 1987 and in its original incarnation it read: 

2A (1) In the Code, unless the contrary intention appears, a reference to consent 

means a reference to a consent which is freely given by a rational and sober person 

so situated as to be able to form a rational opinion upon the matter to which the 

consent is given. 

       (2) Without limiting the meaning that may otherwise be attributable to the 

expression ‘freely given’, a consent is freely given where – 

    (a) it is not procured by force, fraud, or threats of any kind; 

    (b) it is not procured by reason of the person being overborne by the nature or 

position of another person; or 
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    (c) it is not given by a person so affected by liquor or drugs, or so otherwise 

affected, as to be incapable of forming a rational opinion upon the matter to which 

the consent is given. 

       (3) Where a person, against whom a crime is alleged to have been committed 

under chapters XIV or XX, suffers grievous bodily harm as a result of, or in 

connection with, such a crime, the grievous bodily harm so suffered is prima facie 

evidence of the lack of consent on the part of that person.
65

 

Section 2A departed from the earlier provision it had replaced by including an expanded 

list of circumstances which negated consent.
66

 The new provision was intended to 

redirect the trial focus away from an evaluation of the accused’s subjective interpretation 

of the complainant’s behaviour. Instead, the accused’s actions could be objectively 

assessed by reference to the enumerated circumstances of prima facie non-consent listed 

in s 2A. However, these reforms to the law of consent were essentially conservative in 

nature. The Tasmanian Government chose not to implement the Law Reform 

Commission’s recommendation that a more extensive list of objective circumstances that 

would negate consent be introduced, reasoning that the proposed situations were covered 

by the broad definition of consent in s 2A in any case and that legislation in those terms 

would only serve to prolong trials.
67

 The reforms did not provide a legislative definition 

of consent and left unchallenged the existing emphasis on capacity to consent. They also 

did not confront the problematic assumptions about consent that have persistently made 

proof of its absence so difficult. 

A report considering the impact of these amendments prepared by the Task Force 

on Sexual Assault and Rape concluded that the objectives of the 1987 reforms had not 

been realised.
68

 The findings were reinforced by Henning’s subsequent research 

monitoring the operation of the 1987 reforms.
69

 Commenting on the interim results of 

that study the Task Force stated: 

 There is evidence that while some judges are trying to shift the conception 

of non-consent from active resistance to absence of positive consenting 

words or action, others have maintained a traditional approach. For this 

reason it is important that legislation mandate a new approach, couch 

consent in terms of positive free agreement and require the giving of 

mandatory directions by the Judge along the lines already provided for in 

such legislation as the Crimes (Rape) Act 1991 (Vic); and, 

 The unrealistic expectations of the courts for women and girls to attempt to 

fight off their attacker in inherently coercive or dangerous circumstances  

distorts the intention of the law and is a major barrier to reform. The 
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vitiating circumstances listed in the legislation should be broadened to 

cover an increased range of ‘predatory’ conduct.
70

 

The Task Force delivered thirty-one recommendations covering the whole-of-system 

response to sexual assault and rape. Recommendations 13, 14 and 15 dealt with legal and 

legislative issues relating to consent. 

As originally drafted, the Criminal Code Amendment (Consent) Bill 2003, which 

initiated the amendments that are the focus of this research, closely modelled these 

recommendations
71

 as well as those contained in Henning’s report.
72

 The Bill adopted 

Henning’s recommendations in relation to legislatively defining consent
73

 and in relation 

to requiring, as a precondition to reliance on the defence of mistake, that reasonable steps 

are taken to ascertain consent.
74

 A recommendation that the provision governing 

situations where the complainant is overborne by the nature or position of another 

person
75

 be reworded along the lines of s 92P(h) of the Crimes Act of the Australian 

Capital Territory (ACT)
76

 was not adopted. The Crimes Act provision states that consent 

is negated if it is caused ‘by the abuse by the other person of his or her position of 

authority over, or professional or other trust in relation to, the person’.
77

 In light of the 

narrow interpretation that courts had given the equivalent provision in Tasmania, 

Henning argued that a provision that followed the ACT model would clarify the 

situations where it could apply and would enable ‘recognition of non-traditional 

constraints upon consent’.
78

 However, the Bill essentially retained the original wording, 

and by implication affirmed the narrow interpretation of the provision. Arguably, in so 

doing, an opportunity was lost to further emphasise the fundamental change in the law of 

consent that the amendments were intended to effect. 

The Bill was laid before Parliament in late 2003. In the second reading speech 

the Attorney-General explained that the driving force behind the reforms was a desire to 

radically overhaul the Tasmanian legislation in the way that the state of Victoria had 

done a decade before.
79

 The Victorian reforms had replaced a traditional 
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penetrative/coercive model of sexual relations with a communicative model of consent.
80

 

The Bill consisted of three parts. First, s 2A was to be amended to provide a statutory 

definition of consent and to expand the list of vitiating circumstances. Second, s 14A, 

dealing with mistaken belief in consent, would establish a statutory statement of the 

circumstances where, as a matter of law, a mistaken belief is not to be regarded as honest 

and reasonable for the purposes of the mistake defence provided for in s 14.
81

 And third, 

the Bill, as originally conceived, sought to make provision for mandatory judicial 

directions to juries in cases where consent was in issue in trials of sexual offences.
82

 

Included in the proposed directions was a statement that, 

[t]he fact that the complainant did not say or do anything to indicate that she or he 

was consenting to the sexual act which is the subject of the complaint is normally 

enough to indicate that she or he did not consent.
83

 

However, in its passage through Parliament, pursuit of this final reform was discontinued. 

Instead, a new s 2A(2)(a) was devised and introduced as a further amendment. It was 

thought that this move would obviate the need for mandatory jury directions, which were 

unpopular with the judiciary. (See discussion below).  

1.9 Aims and Content of the Reforms 

The passage of the Criminal Code (Amendment) Consent Act 2004 effected amendments 

to two provisions of the Tasmanian Criminal Code, namely ss 2A and 14A. The 

amendments to s 2A, defining consent as ‘free agreement’ and providing additional 

examples of situations which would vitiate consent, sought to expand the scope of 

inducements that would negate consent beyond the traditional circumstances of force, 

fraud, threats and the victim’s incapacity to consent. Together with the amendments to s 

14A the reforms aimed to establish a standard of mutuality as the gauge by which the 

existence and validity of consent was to be evaluated, a standard that it was hoped would 

displace misguided and prejudicial views about consent in the context of sexual 

relations.
84

 The standard of mutuality in sexual relations imposes a shared obligation to 
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respect each other’s sexual autonomy. Accordingly, the accused’s conduct should also be 

examined to determine what actions he took to determine the existence of consent. The 

previous law emphasised capacity to consent. In contrast, the reforms focus on the 

existence of genuine agreement. This, it was thought, would promote an ideal of sexual 

relations that is characterised by reciprocity.
85

 Section 2A (1) reads: 

In the Code, unless the contrary intention appears, “consent” means free 

agreement.
86

 

The removal of references to the rational consenting subject represents a significant 

change from the pre-amendment version of s 2A:  

In the Code, unless the contrary intention appears, a reference to consent means a 

reference to a consent which is freely given by a rational and sober person so 

situated as to be able to form a rational opinion upon the matter to which the consent 

is given.
87

 

In the second reading speech on the Bill, the Attorney-General made it clear that it was 

intended that the new definition of consent would ensure that ‘absence of consent is not 

limited to cases where rational choice is impossible but is extended to circumstances 

where choice is affected in other ways.’
88

  

Section 2A(2) now contains a non-exhaustive list of circumstances in which, 

presumptively, there is no consent. Included in the list are the traditional, common law 

derived categories of force, fraud and mistake but, critically, the vitiating circumstances 

have been expanded to reinforce and strengthen the underlying philosophy of the 

amendments, namely, mutuality and reciprocity in sexual relations. Of most importance 

in this regard is subsection (2)(a) which establishes a communicative model for consent. 

It provides:  

a person does not freely agree to an act if the person – 

(a) does not say or do anything to communicate consent;
89

 

A clear distinction has therefore been created between valid, communicated consent and 

mere submission. More than any other aspect of the reforms, this section justifies the 

claim that the Tasmanian approach is truly radical. The Victorian Crimes Act includes a 

statement to similar effect but it appears in the form of mandatory jury directions.
90

 No 
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other jurisdiction provides such an unambiguous legislative expression of the 

implications of passivity for the determination of the element of absence of consent.  

The amendments also inserted a new s 14A into the Code, dealing with mistaken 

belief in consent. This new provision further emphasises the importance of mutuality and 

communicated consent in sexual relations. It provides that a mistaken belief in consent is 

neither honest nor reasonable (as required by s 14) where the defendant, 

(a) was in a state of self-induced intoxication and the mistake was not one which the 

accused would have made if not intoxicated; or 

(b) was reckless as to whether or not the complainant consented; or 

(c) did not take reasonable steps, in the circumstances known to him or her at the 

time of the offence, to ascertain that the complainant was consenting to the act.
91

 

In essence, s 14A aims to distribute responsibility for confirming whether or not sexual 

conduct is consensual evenly between the parties and, in concert with s 2A, to preclude 

an accused’s reliance on prejudicial assumptions about female sexuality to justify a 

mistaken belief in consent.  

1.9.1 Statutory Definition of Consent – Section 2A(1) 

The professed aims of the government in statutorily defining consent as ‘free agreement’ 

were to establish a positive consent standard and clarify the notion of consent in the legal 

context.
92

 The insistence on affirmative consent marks a significant change in the law of 

rape. Previous laws that had only criminalised coerced sex that was procured by force, or 

by fraud in a very restricted sense, permitted sexual access to women in other 

circumstances where consent had not been granted. In contrast, a positive consent 

standard seeks to protect women’s sexual agency, affirming their right to choose when to 

engage in sex and with whom. Describing the legal limits of the concept, it was thought, 

would address the difficulties that the fluidity of the notion of consent poses in the sexual 

offences context and ensure that deliberations on the element of absence of consent 

would be anchored to the legal construction of consent rather than the jury’s extra-legal 

understanding of consent. Juror uncertainty about the boundaries of the legal notion of 

consent has been identified as an obstacle to convictions in rape cases.
 93

 

A positive consent standard enables the prosecution to discharge its onus of proof 

in relation to the ingredient of absence of consent by establishing that there is no 

evidence of an affirmative indication of consent. This is made explicit by s 2A(2)(a): ‘a 

person does not freely agree to an act if the person does not say or do anything to 
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communicate consent’.
94

 A positive consent standard thus limits recourse to the 

traditional model of sexual relations. McSherry explains the traditional view, with its 

myopic concern with the act of penetration, thus: ‘[W]omen are viewed as submissive, as 

acquiescing to sexual intercourse unless they resist in some way’.
95

 Section 2A was 

enacted to shift the trial focus away from the need to adduce evidence of injury, weapons 

or other proof of violence, which can limit the boundaries of rape and exclude coerced 

sex that does not fit the accepted, narrowly confined paradigm. There has been opposition 

to the adoption of a statutory definition of consent, which tends to rely on one of two 

arguments: either that such a move unnecessarily confines the common law 

understanding of the concept or, alternatively, that it could result in an unacceptably 

broad interpretation. For example, does ‘free agreement’ mean that consent given in 

response to any form of persuasion or coercion, no matter how trivial, is not a valid 

consent?
96

 The idea that very minor inducements will invalidate consent is clearly 

unsupportable and moreover, given that the existence of consent is ultimately a question 

of fact to be determined by the jury, the persistence of cultural attitudes as outlined above 

suggests such an outcome is virtually unimaginable. Therefore, criticism of a statutory 

definition on this basis is unfounded. 

The inclusion of s 2A in the Criminal Code was designed to achieve a 

redistribution of responsibility for establishing whether proposed sexual contact is 

mutually desired, that is, to promote the ideal of communicative sexuality as the model of 

normative sex. 

1.9.1.1 Communicative Sexuality  

The notion of communicative sexuality has been closely associated with feminist 

philosopher, Lois Pineau. For Pineau it is not the presence of consent, per se, that 

legitimises sexual relations but the presence of ongoing, mutual communication 

throughout the encounter that signals voluntary, uncoerced agreement. As she explains: 

[I]f a man wants to be sure that he is not forcing himself on a woman, he has an 

obligation either to ensure that the encounter really is mutually enjoyable, or to 

know the reasons why she would want to continue the encounter in spite of her lack 

of enjoyment.
97
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The standard of mutuality also informs Chamallas’ exemplar of sexual relations. She 

interprets modern legal developments in the regulation of sexual conduct as a drive 

towards the substitution of mutuality for consent as the central criterion for distinguishing 

between rape and not rape. Although speaking in the specific context of sexual 

harassment she suggests that in the context of rape too, mutuality can be gauged by 

asking 

whether the target would have initiated the encounter if she had been given the 

choice. If we answer the question in the affirmative, there is some assurance of 

mutuality in the sexual encounter.
98

 

Chamallas traces a progressive development of three philosophical perspectives on 

sexual conduct, which culminate in her version of communicative sexuality as the final, 

and, by implication, the most enlightened of these.
99

 Chamallas’ third view, the feminist 

or ‘egalitarian’ view of sexual conduct, grew out of the feminist critique of the liberal 

view of sexual conduct and its failure to address the operating circumstances within 

which consent is procured. It is this view which corresponds to Pineau’s notion of 

communicative sexuality. For Chamallas, ‘the fundamental animating concern [of the 

egalitarian view] is fostering equality between the sexes’.
100

 Legitimate sexual conduct, 

no matter how it may actually be manifest, necessarily demands the mutual, unfettered 

consent of the parties. The amended Tasmanian consent provisions embody this 

aspiration in defining consent as ‘free agreement’. These amendments re-imagine the 

complainant as an autonomous entity whose sexual choices are to be respected and whose 

lack of articulated agreement or articulated non-consent is not to be interpreted as 

agreement or consent by recourse to unjustified preconceptions about female sexuality. 
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An attempt is made to undermine the influence of traditional rape stereotypes by the 

inclusion in s 2A(2) of both a requirement of communicated consent and an expanded list 

of circumstances presumed to vitiate consent. 

The model of communicated consent is not without its detractors. Central to this 

model is the requirement of affirmative communication of continuing consent to engage 

in sexual conduct. As noted above (at 1.5.1), for a variety of reasons agreement in sexual 

encounters is typically communicated, if at all, by subtle and ambiguous signals. 

Therefore, critics argue that the imposition of a positive consent standard, which directs 

that silence or ambiguous conduct do not constitute consent, does not reflect how 

individuals behave in intimate encounters. Subotnik argues that in fact one sure-fire way 

to ensure that sex does not take place is to engage in explicit, and uncomfortable, pre-

coital discussion about the acts proposed.
101

 This criticism fails to recognise that the 

question of whether or not it is unreasonable or unrealistic to expect positive signals of 

consent is very much context dependent. For example, situations where the participants 

do not share a history of consensual intimate encounters, or where there is evidence that 

the other person is heavily intoxicated or even asleep, or where aggravating factors such 

as violence or a considerable power imbalance exist may be contrasted with sexual 

activity that occurs between long-term, mutually respectful partners. In the former it may 

be quite reasonable to require that a man seek unambiguous signals of consent whereas in 

the latter such a requirement may unjustifiably impose ‘a degree of formality and 

artificiality ... [where] spontaneity is especially important’.
102

  

Subotnik also disputes the underlying premise of a positive consent standard, that 

is, that silence cannot be construed as consent, because for a variety of reasons women 

are not necessarily empowered to express dissent.
103

 However, whilst his claim that 

contemporary women are no longer handicapped by the political, social and economic 

gender inequalities of the past
104

 may hold true for some, it is not true for all women. 

What is more, it is precisely in those situations where the existence of coercive factors 

prevents the victim from rejecting or avoiding sex that claims of forced sex are most 

likely to arise and where the insistence on an affirmative consent standard is likely to 

assist the complainant in a way that a resistance standard cannot.  

The other major criticism of the communicative consent model is that, on its 

own, it does not resolve the question of how valid consent is recognised. It does not 
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establish what, if any, coercive pressure will be sufficient to invalidate ostensible assent 

to particular sexual acts. For example, using the language of the Tasmanian legislation, 

does a woman’s agreement to engage in sex in circumstances where a degree of 

economic pressure has been applied still amount to consent? Subotnik also points out that 

just because consent is express does not ensure that it is freely given.
105

 It is submitted 

that these criticisms are addressed in part by the interaction of the different features of the 

consent provisions in the Code. Defining consent as free agreement establishes that the 

principles of sexual autonomy and independent choice must guide the jury in their 

deliberations on the issue of consent. The affirmative consent standard dictates that the 

notions of mutuality and reciprocity must also inform that task, and the expanded list of 

circumstances that vitiate consent map out the limits of the notion of ‘free agreement’ 

and hence the notion of consent in the legal context. The cumulative effect should be to 

invest the legal notion of consent with a more robust framework and reduce the risk that 

extra-legal assumptions to dictate the outcome of jury deliberations. 

1.9.2 Expanded Vitiating Circumstances – Section 2A(2) 

The amended section 2A now specifies a total of nine circumstances which, prima facie, 

will vitiate consent. Whilst some of these circumstances are familiar from the earlier 

version of s 2A, at least two are unprecedented. Section 2A(2)(a) provides that there is no 

free agreement where the other party does not communicate consent either by words or 

actions. The inclusion of this provision reinforces the definition of consent as ‘free 

agreement’. It constitutes a direct attack on the traditional, orthodox view that mere 

submission can be equated with consent. Where submission is equated with consent the 

danger is that only forceful resistance will be accepted as adequate communication of 

non-consent to the attacker.
106

 This in turn may result in the exclusion of women whose 

resistance is passive, timid or diffident from the law’s protection. This is despite the fact 

that active resistance is not necessarily or even commonly the natural response to a 

sexual assault and that many victims feel unable to resist when confronted with the threat 

of serious physical harm.
107

  

                                                      
105

 Ibid 857–8. 
106

 See for example, Denise Lievore, Australian Government Office of the Status of Women, 

Prosecutorial Decisions in Adult Sexual Assault Cases: An Australian Study (2004). This study, 

an analysis of prosecutorial decisions in five Australian jurisdictions, revealed that convictions 

were considered more likely and thus cases were more likely to proceed where there was 

evidence of forceful resistance or injury. See also Brown, Hamilton and O’Neill, above n 48; 

Henning, above n 5.  
107

 Australian Bureau of Statistics 2004, Sexual Assault in Australia: A Statistical Overview, cat no 

4523.0, ABS, Canberra. The ABS statistics show that only 30% of victims of sexual assault were 

physically injured in the most recent incident suggesting that many victims may employ 

strategies to reduce the risk of physical harm. 



29 

 

The other sub-section that marks a departure from the former s 2A is paragraph 

(d), which provides that unlawful detention will vitiate consent. This section did not 

appear in the previous legislation. As was the case prior to the 2004 amendments, consent 

that is procured as a result of force, fraud or threats continues to be considered invalid, 

however these concepts have been expanded and defined in somewhat more detail. The 

original relevant paragraphs of 2A read: 

(2) Without limiting the meaning that may otherwise be attributable to the 

expression ‘freely given’, a consent is freely given where —  

(a) it is not procured by force, fraud, or threats of any kind;
108

 

These three elements are now dealt with in separate sub-sections. ‘Force’ has been 

extended to include ‘a reasonable fear of force’ (emphasis added), which recognises that 

women may submit to sex in an effort to avoid other forms of violence. The Bill in its 

original form did not include the word ‘reasonable’ but changes effected in its passage 

through the Upper House of the Tasmanian Parliament added this qualification. (See 

discussion below). It is significant that the amended s 2A contains two separate 

provisions governing the effect of fraud and mistake on consent. At common law, the 

scope of fraud that will vitiate consent is narrowly confined. It is limited to fraud as to the 

identity of the perpetrator or as to the character of the act.
109

 Prior to 2004 the relevant 

section of 2A provided little guidance on the scope of fraud under the Code. The correct 

interpretation of the provision was unclear owing to a conflict of judicial authority 

between Crisp J’s judgment in Schell
110

 that only the common law categories of fraud 

could vitiate consent (applying the High Court decision in Papadimitropoulos) and the 

much wider view of fraud apparently endorsed by Gibson J in Hurst.
111

 The 1987 

amendments failed to resolve this conflict but the contrast presented by the 2004 

amendments suggests that Gibson J’s view would now prevail. Relevantly, the new 

section reads: 

(2) Without limiting the meaning of ‘free agreement’, and without limiting what 

may constitute "free agreement" or "not free agreement", a person does not freely 

agree to an act if the person — 

… 

(f) agrees or submits because of the fraud of the accused; or 

(g) is reasonably mistaken about the nature or purpose of the act or the identity of 

the accused;
112
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In specifically providing in paragraph (g) for cases where consent is given due to a 

mistake as to the nature or purpose of the act or the identity of the perpetrator the 

legislature has signalled that fraud in paragraph (f) is not to be narrowly interpreted. The 

final traditional category, consent procured by threats, has been remodelled and it is now 

made explicit that the threats may be made against the complainant or any other person.  

The language of s 2A underlines its insistence on mutuality rather than capacity. 

The phrase ‘agrees or submits’ is used repeatedly in preference to ‘procured by’. 

Additionally, paragraph (i), which carries echoes of the old requirement that consent be 

given by a ‘rational person…able to form a rational opinion’
113

 now encompasses a much 

more subjective test of understanding. It refers to the subjective ‘ability’ to understand 

the nature of the act rather than the objective ‘capacity’ to understand.  

1.9.3 Mistaken Belief in Consent – Section 14A  

The other major component of the 2004 reforms was the insertion of s 14A relating to 

mistake as to consent in sexual offences. Following the Tasmanian case of Snow
114

 an 

honest and reasonable but mistaken belief in consent is a defence to a charge of rape. 

This was subsequently confirmed in Arnol.
115

 Mistaken belief in consent is particularly 

important in Code jurisdictions like Tasmania where the mental element for the offence 

of rape is limited to a requirement that the act of sexual intercourse be voluntary and 

intentional.
116

 Mistake as to consent is therefore not a denial of the mental element but 

depends on the general exculpatory defence of honest and reasonable mistake regarding 

an external element of the crime, that is, that the complainant was not consenting. The 

general mistake defence is contained in s 14 of the Tasmanian Criminal Code: 

14. Mistake of fact 

Whether criminal responsibility is entailed by an act or omission done or made 

under an honest and reasonable, but mistaken, belief in the existence of any state of 

facts the existence of which would excuse such act or omission, is a question of law, 

to be determined on the construction of the statute constituting the offence. 

Although the section requires that the mistake be both honest and reasonable and that, 

strictly speaking, the defence should only be left to the jury where there is an evidentiary 

foundation for it, it appeared that judges were allowing the defence almost as a matter of 

course. An illustrative case is Parker.
117

 The defendant in that case was acquitted of a 

charge of rape, presumably because the jury accepted his claim that he believed the 
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complainant was consenting. The defence of honest and reasonable mistake of fact was 

left to the jury despite the fact that intercourse had taken place in circumstances where 

the defendant had violently forced his way into the house, assaulted his former partner 

and threatened her with a loaded shotgun. The insertion of s 14A was an attempt to set 

some limits to what might, as a matter of law, constitute a reasonable belief. The Deputy 

Leader of the Government in the Legislative Council, Doug Parkinson, explained: 

The … amendment deals with the defence of mistaken belief of consent on the part 

of the accused.  While the current defence of mistaken belief requires the accused to 

have been ‘honestly’ and ‘reasonably’ mistaken as to the existence of consent, it is 

problematic because it allows an accused to base a defence on widely accepted, but 

untested, assumptions about the way people behave, particularly about the way 

women behave and about their sexual behaviour and desires.
118

 

Section 14A provides that a mistaken belief in consent will not be reasonable in 

circumstances in which the accused was in a state of self-induced intoxication and the 

mistaken belief was attributable to that intoxication, or where the accused was reckless as 

to whether or not the complainant consented or did not take reasonable steps to ascertain 

that the complainant was consenting. It is questionable whether s 14A adds anything to 

the operation of s 14 since a belief in consent would not be reasonable in these 

circumstances in any case. It may be that it merely illustrates and emphasises the 

reasonableness requirement of s 14. On the other hand, s 14A may make the defence of 

mistake more demanding. The substance of the mistaken belief must be that the 

defendant believed that the victim communicated to him her free agreement to engage in 

sexual conduct, that is, the belief must be as to the existence of consent as legally defined 

in s 2A of the Code.
119

 If the belief rests on sexist assumptions about female behaviour it 

should have no exculpatory effect since it amounts to a mistake of law. Correctly applied, 

s 14 should preclude the defence in such circumstances, however it is by no means clear 

that this is the case.
120

 Placing an obligation on the defendant to explain the reasonable 

steps he took to ascertain the existence of consent provides an additional obstacle to him 

benefiting from his ignorance about the legal notion of consent. Merely asserting a belief 

in consent that is said to be honest and reasonable is not enough. Section 14A requires the 

defendant to take positive action to ascertain consent.
121
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1.10 Changes to the Original Bill 

The Bill passed the House of Assembly as tabled but it was partially redrafted in the 

Upper House and some significant amendments introduced. The words ‘reasonable fear 

of force’ replaced ‘fear of force’ in s 2A(2)(b), ‘misrepresentation’ was removed as a 

vitiating circumstance in (2)(e) leaving only ‘fraud’, the words ‘reasonably mistaken’ 

replaced ‘mistaken’ in (2)(f), the word ‘incapable’ was omitted in (2)(h) and substituted 

with the word ‘unable’ and an additional paragraph, (2)(a), ‘does not say or do anything 

to communicate consent’ was inserted. Critics of the original draft argued that it adopted 

a wholly subjective approach to the assessment of the complainant’s mental state and left 

no place for a consideration of the reasonableness of the fear of force or whether that fear 

might reasonably be apprehended by the accused.
122

 It was claimed that this risked a 

flood of trivial or absurd charges. However, as Blackwood and Warner correctly point 

out, whilst the objective reasonableness of the complainant’s belief about her freedom to 

withhold consent may be a factor in the jury’s assessment of the truth of her claim of 

forced sexual intercourse, whether as a matter of fact she was consenting or whether her 

belief in the existence of serious threats induced her to consent is ‘necessarily a wholly 

subjective test’.
123

 The objections to a subjective test also suggest an endorsement of 

those views about allegations of sexual assault that the Bill sought to remove, that is, that 

rape complainants form a category of unreliable witnesses and that false rape allegations 

are not uncommon.  

One final change was made to the original Bill. On the basis of advice received 

from a working party set up to redraft the original Bill,
124

 the Bill was amended to 

remove the mandatory jury directions contained in clause 4(c). It was felt that the purpose 

in requiring such directions would be better served by relying on the changes within the 

body of the Bill itself. It was suggested that the need for mandatory directions would be 

obviated by the insertion of s 2A(2)(a) and that the text of the legislation was sufficient in 

itself to inform the jury about the legal notion of consent. Reluctance to add to the 

plethora of mandatory directions in sexual offences cases is perhaps understandable. 

Numerous directions are already required in sexual offences cases.
125

 Additional 
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warnings would increase the length and complexity of summing up, increase the risk that 

the summing up may include matters that are not strictly relevant to the trial and may 

serve merely to confuse the jury. The great danger is that this increases the potential that 

the verdict will be appealed. A study of appeals cases in New South Wales confirmed 

that the inadequacy of judicial directions provides fertile grounds for appeal.
126

 The study 

found: 

55.5 per cent of … sexual assault conviction appeals concern[ed] grounds of appeal 

based upon submissions that argued that the trial judge had given an inadequate or 

incorrect judicial direction and or warning.
127

 

The burden of additional mandatory directions may further jeopardise the already 

difficult task of composing a summing up that is both useful to the jury as a guide to their 

deliberations and not vulnerable to appeal. It is argued that the decision to replace 

mandatory jury directions with a legislative prescription was well advised as s 2A(2)(a) 

represents a much stronger legal statement of the effect of evidence of passivity on the 

determination of the issue of absence of consent.  

1.11 Efficacy of Legal Reform 

The intention of the Tasmanian Parliament in defining consent as ‘free agreement’ was to 

address the fluidity that plagues the concept of consent to sexual conduct. It must be 

recognised at the outset, however, that the statutory definition is itself a subjective 

concept. In a sense the question is merely recast so that jurors’ preconceptions will 

operate, not on the concept of ‘consent’, but on the concept of ‘free’. Free agreement to 
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participate in sexual relations is only meaningful where both parties have the freedom 

and capacity to make a choice. Given that all choices are contingent or compromised in 

some way, whether, in the eyes of the jury, the complainant freely agreed to sex depends 

on what sorts of compromises they consider an agreement can sustain before it is no 

longer free. The enumeration in s 2A of specific circumstances where a presumption of 

non-consent will arise is an attempt to set limits to the legal concept of free agreement 

but, necessarily, the list is not exhaustive and room still exists for the intrusion of 

unarticulated and untested assumptions about rape and complainants in sexual offences. 

The success of these reforms, therefore, may be heavily dependent on the resilience of 

those assumptions and the willingness of the triers of fact to relinquish them. It may be 

that simply changing the words of the statute will not be sufficient to dismantle them. 

The effectiveness of statutory reform when unaccompanied by other reform initiatives is 

often called into question with critics arguing that its value is largely symbolic. Others 

have considered whether one response to the difficulties of rape reform might be to 

entirely abandon efforts to effect change through reform of rape statutes. Liberal 

feminist’s faith in the blunt instrument of statutory change has been criticised for failing 

to acknowledge the reality that legal principles and legislative definitions are derived 

from a male perspective and that masculine notions of consent and freedom do not 

account for the social, economic, political and physical gender power imbalances that 

‘shape women’s consent’.
128

 Smart argues that the criminal law is the wrong arena in 

which to grapple with the problems of rape and sexual assault. She claims: ‘in resorting 

to law, especially law structured on patriarchal precedents, women risk invoking a power 

that will work against them rather than for them.’
129

 Her dismissal of the law as an 

instrument of change is emphatic: ‘It is glaringly obvious that the criminal law does not 

provide a remedy to sexual abuse, it is increasingly obvious that it causes harm, yet still it 

is assumed that the solution is to encourage more women and children into the system.’
130

  

The literature tends to confirm that rape law reform has had minimal impact on 

outcomes in sexual offences cases.
131

 Although, for a variety of reasons,
132

 the past 

decades have seen marked increases in recorded offences in most major common law 

jurisdictions, recent inter-jurisdictional research by Daly and Bouhours confirms that 
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numbers of convictions as a percentage of reported rapes have declined significantly in 

Australia, Canada and England /Wales.
133

 Their analysis of 75 studies investigating the 

handling of sexual offences in common law jurisdictions reveals that conviction rates in 

Australia have declined from 17 to 11.5 per cent and those in Canada have declined from 

26.5 to 14 per cent.
134

 In England/Wales where the number of convictions for sexual 

offences displays a continuing upwards trend, as a percentage of reported cases overall 

convictions have declined dramatically.
135

 Patterns of attrition differ across jurisdictions 

and reductions in overall conviction rates may variously be due to a decrease in the 

proportion of cases proceeding past the police report stage, a decrease in the proportion 

of cases proceeding to trial or a decrease in conviction rates at trial. It is clear, therefore, 

that merely encouraging more women to report sexual abuse will not guarantee that more 

offenders who deserve punishment are convicted. Unless the criminal justice process also 

changes the manner in which sexual offences cases are prosecuted and finds ways to 

negate the unwarranted influence of stereotypes about rape, its victims and its 

perpetrators, it is likely that convictions in non-traditional cases will remain elusive. 

1.12 Summary 

Chapter 1 provides an outline of this research into the implementation of the 2004 

reforms to the Tasmanian Criminal Code and maps out the course that the thesis takes in 

the ensuing chapters. It examines the problematic nature of consent to sexual activity and 

describes the context in which the Tasmanian reforms arose. It explains how the 

legislative changes were shaped by an awareness that assumptions about the nature of 

female consent and distrust of victims of rape are continuing obstacles to convictions in 

rape cases. The Tasmanian reforms are part of a modern trend in rape law reform to 

explain absence of consent, as an ingredient of the offence of rape and other sexual 

offences, in terms of a denial of sexual autonomy. However, the influence of the 

historical position, that only force, fraud or victim incapacity will negate consent is still 

apparent and is implicated in the difficulties that consent continues to present for the 

successful prosecution of sexual offences cases. The first step in dismantling this edifice 

of questionable assumptions and prejudices is to work out how they came to be integral 

to the evaluation of the credibility of the complainant’s account of violation and the 

assessment of the defendant’s culpability for particular sexual conduct. Accordingly, in 

an effort to make sense of the long-standing and persistent scepticism with which claims 
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of coerced sex are viewed, chapter 2 examines the historical understanding of rape and in 

particular the element of absence of consent and how it has been accommodated and 

interpreted in the common law system. It highlights those aspects of the real rape 

scenario that are germane to this thesis and investigates the reasons why they first gained 

acceptance and how they were maintained by legislative acts and judicial statements. It 

argues that aspects of the traditional view of rape are explained by the legal context from 

which they emerged and by the prevailing social and cultural environment. These bygone 

attitudes are greatly at odds with contemporary notions of gendered sexuality and 

therefore inherited justifications for the way that the offence is defined and the way it is 

prosecuted are no longer valid. Nevertheless, these prejudices continue to influence the 

conduct of sexual offences cases and historical understandings of female social roles and 

female sexuality are manifest in substantive and procedural aspects of the modern law of 

rape. The chapter acknowledges that traditional attitudes may prove very difficult to 

unseat but argues that an important step in debunking the myths is to expose their 

foundations in a conception of coerced sex that cannot accommodate the contemporary 

notions of sexual autonomy and communicative sexuality that animate the Tasmanian 

reforms. 
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Chapter 2: An Historical Account of Rape Myths  

2.1 Introduction 

The continued interest in the way that rape laws are structured and the persistent calls for 

reform are sustained by aspirations to encourage more victims to report by improving the 

criminal justice experience for victims, to ensure that more offenders who deserve 

punishment are convicted and to change attitudes to these offences at trial. At a broader 

level there is a desire to alter what is regarded as consensual sex, and to renounce the 

exploitation of women and increase their sexual autonomy. As explained in chapter 1, 

achieving a reconfiguration of the crime of rape and encouraging greater rates of 

reporting is likely to also secure improved rates of conviction. The most convincing 

arguments for change are those that expose the flaws in the existing legislative scheme as 

a step towards establishing a more legitimate basis on which to make new laws. This 

chapter looks back to the formative years of legislative sanctions against rape and 

suggests that the way they were structured and implemented may be explained by 

prevailing misogynistic socio-cultural understandings about appropriate female roles and 

the nature of male and female sexuality. It argues that, although these antiquated attitudes 

are no longer generally credited, their influence is discernible in some aspects of modern 

sexual offences law and court practices that continue to discriminate against female rape 

complainants. It is the failure of the law, and those who implement it, to address the 

unwarranted influence of prejudicial assumptions and to confirm by their practices that 

they have no place in the criminal trial that accounts for the legal system’s failure to 

protect women adequately from unwanted sex.  

Chapter 1 examined the problematic nature of consent in trials of sexual offences 

and the way that prejudicial assumptions about the nature of rape and genuine victim 

characteristics sabotage the law’s ostensible role as a guardian of women’s sexual 

autonomy. If only the most egregious forms of coercion are punished then in many cases 

the law is effectively granting sexual access to women irrespective of their subjective 

wishes.
136

 If any attempt is to be made to debunk these beliefs about rape it is important 

to examine the social context within which they developed. By exploring the constituents 

of the historical offence of rape the continuing contemporary adherence to rape myths is 

uncovered and brought into question. If we understand how conventional rape 
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stereotypes arose we may be able to explain their persistence through centuries of change 

in the law of rape and gendered attitudes about social roles and sexuality. We may be 

able to show that there is no longer a reasoned explanation for continuing to give 

credence to the myths about rape. But perhaps most importantly we can expose the law’s 

complicity in their continued operation and direct reform efforts at dismantling those 

aspects of legal culture that deny justice to female complainants. The persistence of rape 

stereotypes may be partly explained by their venerability but it is also due to court 

practices that tacitly condone and sustain them. Prejudicial notions of female chastity and 

genuine victimhood, for example, persist in the sexual offence trial and are manifested in 

the cross-examination of complainants about their sexual history and reputation and in 

the way that the court countenances defence insinuations that victims are to blame for 

their violation. Likewise, the belief that women are prone to lie and thus constitute a class 

of inherently unreliable witnesses underpins the comparatively recently abolished 

common law requirement that judges in sexual offences matters must warn juries against 

convicting solely on the basis of the uncorroborated testimony of the female complainant. 

The fact that modern-day parliaments have found it necessary to legislate to restrict 

cross-examination on sexual history and sexual reputation
137

 and to abolish mandatory 

corroboration warnings
138

 indicates that rape myths remain a contemporary problem in 

the trial. Further proof that prejudicial assumptions continue to exert an influence on rape 

cases is that prosecutorial assessments of the prospects for conviction, and thus decisions 

about whether or not to proceed with prosecution, reflect a belief that cases in which the 

factual scenario aligns with the prototypical rape are more likely to be successfully 
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prosecuted.
139

 If the bulk of cases that are prosecuted conform to the rape stereotype this 

feeds an expectation that genuine allegations of rape will display those characteristics.  

This chapter argues that, as the product of a particular historical understanding of 

unlawful sexual conduct, at one time assumptions about rape may have been explained 

by legal and cultural conditions. In support of this proposition the chapter examines the 

socio-legal landscape of the mediaeval period during which the common law offence of 

rape emerged. The history of consent in rape laws is a history of changing attitudes in 

relation to the locus of consent, its relative importance in ascribing criminality to sexual 

acts and changes in the philosophical understanding of the concept itself. The way that 

consent is constructed conditions women’s responses to rape and mediates both the 

circumstances in which an allegation of rape will be brought and the way that such 

allegations are dealt with in court. The critical determinant of the fluctuating nature of 

consent in the legal context is the prevailing socio-cultural context at particular points in 

history. As Frohmann and Mertz observe, ‘social and cultural patterns … shape the 

implementation, interpretation, and effect of the law’.
140

  

A consideration of the entire history of the changing nature of consent in rape 

laws is beyond the scope of this chapter. Instead, the focus is on the laws as they affected 

women at a specific point in time and in a particular region of the globe. The experiences 

of male victims of rape are not considered, not because such rapes did not occur, but 

because at that time the sexual abuse of men and boys did not appear in the legal records. 

Homosexuality was not a crime known to the law and cases of male rape were prosecuted 

as sodomy in the ecclesiastical courts. Similarly, sexual offences against children are not 

covered as the only issue in such cases was whether the sexual act was committed and 

not the question of the child’s consent. The discussion centres on Western Europe since it 

is there that we find the roots of our own legal tradition. The choice of the mediaeval 

period, specifically the high and late middle ages, as a starting point is also a pragmatic 

one. This period, which spans the 11
th
 to 15

th
 centuries, coincides with the earliest 

English rape statutes as well as the first compendious and organised treatise on the 

procedural law of England, a work which includes some discussion of the substantive law 

as well.
141

  

Chapter 2 argues that there is a legitimate viewpoint, somewhere between a 

broad acceptance of the literal truth of rape myths and an inflexible belief that they are 
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the hateful product of an unreconstructed misogynistic and patriarchal society, which 

admits the truth of elements of both positions. It claims that, whatever the current validity 

of such beliefs, originally they may not have been entirely inexplicable. First, the chapter 

considers the basis on which rape was criminalised and the implications that this discrete 

doctrine of rape held for female complainants and the way that rape cases were 

prosecuted. It concludes that the theoretical basis for the criminalisation of rape justifies 

the force and resistance requirements and explains the inherent distrust of rape 

complainants. Second, it considers whether allegations of rape and reactions to sexual 

assault were perhaps an inevitable response by women to particular historical controls 

imposed on them — socially, sexually and economically. It examines the dependent 

position of mediaeval women, using the practice of arranged marriages as a case in point 

to illustrate the consequences of their subordinate status. At this particular period in 

history the social, economic and sexual constraints imposed on women and girls severely 

curtailed their personal autonomy in many areas of their lives. It is possible therefore, 

particularly in regard to the choice of marriage partner, that accusations of rape or 

abduction may have afforded women a degree of self determinism. If a woman claimed 

to have been defiled, other offers of marriage would not be forthcoming and the field 

would be left clear for her ‘defiler’. The argument is made that a link can be established 

between the methods adopted by some women to exert their autonomy and marry a man 

of their own choosing and the myth that women fabricate allegations of rape.  

Third, it examines the way in which attitudes and beliefs about the nature of 

women may have originally provided a justification for widespread confidence in the 

accuracy of misogynistic assumptions about rape complainants. The model of 

womanhood that females were expected to emulate held them to a standard of virtue that 

only the truly saintly could hope to attain. Social mores dictated a standard of chastity far 

greater than that expected of men. The Virgin Mary was presented as the exemplar of 

womanhood and women were counselled to imitate her, to be meek, obedient, compliant 

and chaste. Conversely, the middle age orthodoxy, rooted in Aristotelian generalisations 

about the female sex,
142

 was that, by nature, women were weak, inconstant, emotional 

rather than rational and, importantly for this discussion, sexually voracious. 

Consequently, in her efforts to conform to the sexual constraints of her cultural milieu a 

woman had to deny the essential nature ascribed to her. This apparent tension between 

the natural inclinations of the flesh and the model of behaviour imposed by society 

provided fertile ground for the cultivation of several rape myths. If the indulgence of 

carnal appetites was socially and legally taboo, forced sex which she was apparently 
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powerless to resist enabled a woman to satisfy her sexual desires whilst avoiding censure 

or punishment. Rather than being unwelcome, forceful or even violent sex in fact suited 

the woman’s purpose. The result may be a conclusion that women enjoyed forceful 

sexual activity. Moreover, the fact that women were compelled to dissemble reluctance 

towards sex provides a foundation for the belief that when a woman says no to sex she 

really means yes. Additionally, since it was assumed that women’s biology programmed 

them to be always eager for sex, all outward resistance was inherently suspect.   

The chapter then analyses the basis for the belief that real rape is perpetrated by a 

stranger. It argues that the hierarchic and patriarchal social structure granted men a 

degree of sexual licence over their dependent women such that incidents of rape and 

sexual assault in that context were at most met with moral censure. Assaults by strangers, 

however, were more than just a violation of the victim. They also represented a threat to a 

man’s governance of his household and on that basis were unambiguously proper 

subjects for criminal sanctions. Finally, the chapter considers the fundamental importance 

placed on female chastity and the influence that this had on the generation of negative 

stereotypes about the female victims of sexual assault. Males had many avenues for 

proving their worth—strength, courage, political or financial success—but women had 

only their virtue. Therefore, a woman without virtue could not be redeemed by her 

possession of other personal qualities. The loss of virtue entailed far more severe 

repercussions for a woman than for a man. When a woman was caught in compromising 

circumstances, it may have been better for her to claim that she was raped rather than be 

stigmatised as a fallen woman. If proof of rape avoided the brutal consequences for being 

discovered in non-marital sexual intimacy, false allegations may not have been 

uncommon and scepticism of the complainant’s account would be quite understandable. 

This suggests a rationale for the central prejudice which feeds into all of the common 

myths about rape, that women fabricate accusations of rape.  

The danger of these myths is that they provide a spurious rationale for the 

inherent suspicion with which the complainant’s denial of consent is often received and a 

plausible explanation why her testimony alone is so seldom sufficient to remove from the 

jury all reasonable doubt as to the defendant’s guilt. In conclusion, the chapter suggests 

that there may be a better prospect for effectively challenging these entrenched attitudes 

if, instead of outright condemnation, it is acknowledged that, at some point in the past 

there were justifications for them. Critically, however, those justifications arose in the 

context of a social and cultural reality that is now at least 800 years distant. Given the 

fundamental changes that have been wrought in the jurisprudence of rape, attitudes 

towards female sexuality and women’s freedom to participate in all areas of society it is 

impossible to justify their continued influence in modern times.  
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2.2 The Basis for Criminalisation 

The origins of the mediaeval law on rape are to be found in the Roman offence of 

‘raptus’. Raptus was a private rather than a public offence and it was prosecuted by the 

male guardian of the female victim in his position as the injured party. It dealt not only 

with forced sexual intercourse but also with the act of abducting a woman from her home 

and family.
143

 Contemporary commentary on the mediaeval version of the crime is 

admittedly vague and ambiguous but there are indications that, at that time, the offence of 

rape, in the sense of sexual violation, was conflated with the crime of abduction. For 

example, one of the earliest English works, The Treatise on the Laws and Customs of the 

Realm of England (‘Glanvill’), attributed to Ranulf de Glanvill (chief ‘justiciar’ or 

minister during the reign of Henry II), notes, ‘[i]n the crime of rape [raptus crimen] a 

woman charges a man with violating her by force in the peace of the lord king.’
144

 Since 

the sense of the Latin word raptus encompasses both forced coitus and abduction it is 

unclear which of these wrongs Glanvill is describing. Some commentators have argued 

that Glanvill and a later text, On the Laws and Customs of England (‘Bracton’),
145

 which 

reproduced much of the earlier work, describe the offence as if it relates to forced coitus 

alone.
146

 They thus conclude that during this period rape referred to ‘illegal forced 

intercourse.’
147

 This conclusion, however, remains a matter of debate.
148

 

Whether the earliest mediaeval texts are considered ambiguous or not there is 

little doubt that changes in the law during the late thirteenth century confirmed the double 

meaning of the Roman source law and the Latin text. The Statutes of Westminster I 

(1275) and Westminster II (1285) cloud the issue by respectively dealing with both forms 
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of raptus collectively in a single chapter in the case of Westminster I, and by failing to 

make any distinction between the two species of offence in the case of Westminster II.
149

 

Writing later, Pollock and Maitland state that the two offences were virtually 

indistinguishable. ‘The crime which we call rape had in very old days been hardly 

severed from that which we call abduction’.
150

 This co-mingling of the two offences, 

which in modern times are unquestionably seen as separate and distinct crimes, suggested 

that the theoretical basis for criminalising abduction pertained equally to rape. The 

gravamen of the offence was thus constituted by the usurpation of a male guardian’s 

property rights in the victim.
151

  

What is more, rape in the sense of forcible sexual penetration represented only 

one of a number of penetrative sexual offences. Fornication and adultery were also 

criminal offences since, at that time, all sexual activity was unlawful unless it had been 

sanctified by marriage.
152

 Under conditions where sex was prima facie unlawful a woman 

alleging that she had been violated was simultaneously admitting to the commission of a 

crime herself.
153

 This denunciatory attitude to physical intimacy entailed several 

important consequences. First, the court had to resolve the question of which of the 

parties was culpable. As Coughlin explains, ‘there was every reason actually to put the 

rape complainant on trial, together with the man she accused, since she was guilty by her 

own account of the crime of fornication or adultery.’
154

 If there was a possibility that both 

had transgressed it would be unfair and unreasonable if the accused alone was under 

suspicion. Second, the view that sex is intrinsically wrong makes sense of the 

traditionally narrow construction of absence of consent and the force and resistance 

requirements. Coughlin argues that, on this account, these features of the crime ‘are 

better understood as criteria that excuse the woman for committing an illegal sexual 
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infraction, than as ingredients of the man’s offense.’
155

 For example, duress consisting of 

threats of death or grievous bodily harm was a defence to criminal offences generally, 

including fornication and adultery.
156

 Less extreme forms of coercion, which by modern 

legal standards would vitiate consent, could not establish the duress defence and thus, 

were not inconsistent with consent. If, for example, theft was not excused where it was 

committed under threat of dismissal from one’s job, neither should a fornicator’s consent 

be vitiated if her acquiescence was secured by threat of expulsion from her master’s 

home.  

The rationale for the demanding force and resistance requirements was that only 

proof of irresistible force, evidenced by serious injury and resistance to the utmost, would 

negate the voluntary nature of the unlawful sexual act and thus exonerate the female 

victim. Unless she was able to prove that she was utterly overpowered she would be 

unable to establish that penetration had been achieved without her volition.
157

 Third, if 

non-marital sex is presumptively unlawful, the legally correct position is that only 

mistakes induced by fraud as to the nature of the act and fraud as to the identity of the 

person could exculpate the complainant.
158

 If the complainant did not understand that she 

was participating in a sexual act then she would lack the mens rea necessary to constitute 

the crime of fornication. If she mistakenly believed that she was having sexual 

intercourse with her husband (perhaps under cover of darkness) then she would lack the 

mens rea necessary to constitute the offence of adultery. Other varieties of fraud induced 

mistakes could have no bearing on mens rea nor, of course, on the actus reus of the 

crime. 

An understanding of the theoretical basis on which rape was criminalised helps 

to explain why complaints of rape were often disbelieved and the subordinate status of 

mediaeval women compounded the difficulties faced by the victim of rape. An 

understanding of women’s perceived social inferiority provides an expository context for 

the original justifications for prejudicial assumptions about women in the context of 

sexual assault. 

2.3 Female Subordination 

During the middle ages, as now, incidents of sexual assault rarely resulted in the lodging 

of an official complaint and even amongst the minority of assaults actually reported, few 
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resulted in charges being laid. Contemporary statistics show that, although sexual 

offences continue to suffer high rates of attrition,
159

 if a complaint does proceed to court 

nearly 80 per cent of defendants are likely to be proven guilty, either by verdict or by 

guilty plea.
160

 Historically, a much smaller percentage of allegations of rape that actually 

made it to a court hearing resulted in the conviction of the accused.
161

 The apparent 

scepticism, if not outright disbelief with which allegations of rape were received may be 

understood as an aspect of the well-documented misogyny of the middle ages.
162

 

Certainly there is ample evidence in the historical sources that the female sex was both 

maligned and feared.
163

 The mediaeval paradigm of an hierarchic social order positioned 

the women of each particular social stratum below the men of that class.
164

 In the words 

of a thirteenth century canonist, ‘man is the image and glory of God and woman ought to 

be subject to man and, as it were, like his servant, since man is the head of the woman 

and not the other way around’.
165

 However, closer inspection of the historical record 

reveals, not that women were necessarily despised, but that they were considered 

subordinate, as befitted their proper place in the hierarchy. They might be considered the 

property of their male guardians but their vital contribution to family fortunes could not 

be ignored. In an age where the household was the basic economic unit women were vital 

contributors to the economic prosperity of the family. They worked in the house and on 
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the family land holdings, they raised children and as young brides they supplemented 

family wealth by the goods and property they brought as dowry. Pragmatism alone would 

dictate that a family could not afford to spurn half the able-bodied workforce where 

labour was in short supply.
166

 Thus, in order to equip young girls for their proper role, 

their socialisation and education (such as it was) was geared to one end, ‘to produce 

women as the useful secondary sex’.
167

  

Not all scholars agree that women were considered inferior to men. Phillips 

notes, in arguing that women were valued and respected members of mediaeval society, 

that most of the fiercely misogynistic writings were directed at an elite, learned male 

audience and that such extreme sentiments are not generally found in the vernacular 

texts.
168

 Nevertheless, as Blamires points out, whilst pro-feminine writings were not 

unknown, they appear, almost without exception, as reactive texts, doing battle against an 

ancient history of woman-hating rather than standing on their own as encomia to 

women.
169

 He concludes that ultimately they did little to unseat the masculine world 

view.
170

 Women were expected to be active contributors to the life of the household but 

also observe their rightful, dependent position, surrendering both their property and much 

of their autonomy to husbands and fathers. For the most part the domestic sphere was 

their domain and their role in public life was limited. They were not normally schooled in 

Latin, the language of scholarship, the Church and the law and as a consequence they 

were excluded from formal participation in these areas.
171

 So, for example, Hanawalt 

observes that, whilst women frequently pursued claims in court (and must therefore have 

been familiar with the form of the Latin writs) this was the extent of their participation in 

the legal system.
172

 They do not appear in the ranks of justices nor were they permitted to 

serve on juries. They were not appointed to public offices and in fact it may have been 

illegal for them to hold such positions.
173

 John of Ely, for example, faced legal sanctions 

for delegating his duties as a city official to women as this was contrary to the ‘worship’ 
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or good name of the city.
174

 A classic example of female disenfranchisement is found in 

the practice of arranged marriage.  

2.3.1 Arranged and Coerced Marriages  

Although the custom of arranged marriage was a feature of mediaeval life it does not 

seem to have been equally prevalent across all levels of society. Arranged marriages were 

primarily a means of securing property or political advantage and as a consequence may 

have been less widespread amongst the lower orders. For example, prosperity for the 

peasant classes depended upon their ability as a family to work land. The marriage of 

children was an opportunity to improve the family’s economic stocks. The marriage of a 

son would bring in an extra worker and perhaps additional livestock as dowry. When a 

daughter married, although her labour might be lost to her husband’s family, perhaps 

explaining why peasant women married comparatively late,
175 if she had married well her 

heirs would inherit a larger estate. However, the relatively modest holdings of the lower 

orders meant that there was usually little property to transfer and hence there was less of 

an economic imperative attached to marriage. As a consequence, young peasant men and 

women exercised a greater degree of autonomy in their choice of marriage partner than 

did their social betters.
176

 Goldberg argues that in fact only those of the higher orders 

actually arranged marriages in a formal way
177

 and Hanawalt claims similarly that poor 

families who had no property to bestow or with which to negotiate did not interfere in 

their children’s marriages.
178

  

For the upper classes, the primary means of enlarging their estates and improving 

their social standing was the judicious marriage of their children and the choice of spouse 

was generally dictated by the father or other male guardian. Far from our modern view of 

marriage as an expression of the romantic ideal of the union of two loving and mutually 

compatible partners in life, marriages were arranged with a dispassionate calculation of 

the value of the bride’s dowry, what she might contribute in the form of land or titles, 
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how much dower
179

 the prospective bridegroom might settle on her and whether the 

match would result in a secure transmission of property. Amongst the aristocracy and 

nobility marriage was also vital as a means of cementing political alliances. The hands of 

daughters and sons might thus be offered as bargaining chips in political machinations. In 

such cases, the public declaration of a betrothal sufficed as an indicator that a binding 

agreement had been concluded, and thus we see very young children promised in 

marriage by their parents or guardians, with the actual wedding ceremony conducted 

many years later. Both lay and church authorities permitted the betrothal of children from 

the age of seven although there are examples of betrothals occurring even earlier.
180

 Such 

politically and economically expedient matches also resulted in great disparities in the 

ages of husband and wife.
181

 Choice of husband was not, therefore, an area where 

personal autonomy could be exercised, after all it was far too important a decision to be 

left to capricious and irrational women, but a young girl might at least entertain the hope 

that ties of affection would prompt her parents to select a candidate to whom she was not 

utterly averse.  

Another group likely to have marriages arranged for them were children who 

became wards as a consequence of the death of their father. Since widowed mothers were 

not permitted to be the legal guardians of their own children, this group had no cause to 

hope that parental affection would influence the choice of a congenial marriage partner. 

Wardship, of which there are many examples in the legal sources, was a potentially 

lucrative form of property right that granted the guardian rights over the ward’s person, 

property and marriage.
182

 The guardian could exploit these rights in his own self-interest 

by the receipt of revenue generated from the ward’s land, by selling the wardship, or by 

marrying-off the ward and in that way forging beneficial alliances.
183

 The fate of Alice de 

Rouclif illustrates how vulnerable a young ward was to being exploited for the financial 
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or political advancement of her guardian.
184

 Alice’s ‘spousal’
185

 to John Marrays was 

arranged by her mother when she was only 10 or 11.
186

 Prior to the wedding she moved 

in with her prospective brother and sister-in-law, to learn how to be a good wife and how 

to manage a household until she was old enough to marry. Soon after, her husband to be 

arrived demanding that the match be consummated. There is evidence, in the records of 

the court case that these events precipitated, that Alice was raped, but her primary 

concern was that the union had been consummated before they had been formally 

married. She had no desire to be Marrays’ mistress and was apparently anxious to ratify 

the future contract to marry that had been made earlier. However, the marriage did not 

take place. Some months later she was abducted from the house at the behest of her male 

guardian. Marrays responded by bringing a case for restitution of conjugal rights. 

Alice and Marrays, ostensibly the main characters, were really just pawns in a 

larger drama. Surviving documents relating to the episode hint at a power struggle 

between the church and the feudal lord that was played out through these two individuals. 

The spousals were conducted at St Mary’s, York, the wealthiest abbey in Northern 

England and the Abbot was also named John Marrays. He may have in fact been the 

younger Marrays’ father. The feudal lord was Brian Rouclif, Alice’s guardian. 
 
It seems 

that he opposed the match arranged by her mother and abducted Alice in order to regain 

his rights over his ward’s marriage.
187

 Alice is little more than a mute observer of these 

events. Others make critical decisions about her welfare and she is powerless to oppose 

them. It would have been an impossible position for such a young girl with the ultimate 

resolution of her fate, either to abjure the man chosen for her by her mother
188

 or to defy 

her guardian, determined by outside forces. The only point at which the question of her 

wishes becomes relevant is where the opposing factions seek the assistance of the courts 

to determine the validity of the contested marriage, for proof of the consensual 
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consummation of the marriage would have confirmed that they were now legally man 

and wife.
189

  

Under canon law a valid marriage only required the consent of the two 

contracting parties. If the expressed intention was to marry at some time in the future 

then a later act of consensual consummation was necessary to establish a present, valid 

marriage. However, if the couple spoke words of ‘present consent’ then the marriage was 

valid from that point.
190

 Even an exchange of promises made in secret without any 

witnesses could constitute a valid marriage. The church did eventually regulate the 

manner in which marriages were to be conducted in its efforts to exert control over a 

ceremony that had come to be regarded as a holy sacrament rather than purely a civil 

contract
191

 but it remained the case that parental consent was not necessary. However, 

this is not to say that such marriages were at all common. Given the centrality of 

marriage to family prosperity it was understood that the consent to wed was influenced or 

even determined by the wider familial and social context. It must have taken great 

courage, not to mention a reckless disdain for the lands or chattels which the couple 

would otherwise have acquired, to resist an arranged marriage or enter into a clandestine 

marriage against family wishes. Margery Paston, a member of the wealthy gentry, fell in 

love with the family’s bailiff, Richard Calle. Despite considerable pressure from her 

family, who were implacably opposed to the unsuitable match that promised no 

improvement to family fortunes, Margery refused to renounce her promise to wed. They 

were kept apart for two years but eventually the marriage was declared valid by the 

bishop of Norwich. Margery’s mother, Margaret Paston, ordered the servants to turn her 

newly married daughter away should she come to visit. Margaret  wrote to her son, ‘I 

charged my servants that she should not be received in my house … but remember you, 

and so do I, that we have lost of her but a good-for-nothing, and take it less to heart … 

for if he [Calle] were dead at this hour, she should never be at mine heart as she was.’
192

  

Unlike Margery Paston, not all women would have been prepared to pay the high 

price of independent choice. Instead, a woman might allege abduction or sexual violation 

in the hopes of a more sympathetic response. Since she was blameless she might not be 

                                                      
189

 The eventual outcome is not clear from the historical record but it seems likely that Alice 

returned to John. 
190

 Given-Wilson and Curteis, above n 46, 29; Goldberg, above n 39, 25–6. Since an act of 

consummation was necessary to ratify a future contract to marry it seems probable that in cases 

where a young girl was coerced into marriage consummation may have been achieved by force. 

If the girl could establish that sufficient force had been employed, the marriage might be 

annulled but ‘this was no easy task’: Sara M Butler, ‘“I will never consent to be wedded with 

you!”: Coerced Marriage in the Courts of Mediaeval England’ (2004) 39(2) Canadian Journal of 

History 247, 251.  
191

 R B Outhwaite, Clandestine Marriage in England, 1500–1850 (Hambledon Press, 1995) 4–5. 
192

 Conor McCarthy (ed), Love, Sex and Marriage in the Middle Ages (Routledge, 2003) 151. 



51 

 

shunned by her family, and, the prospects of attracting another suitor having been 

destroyed, she would have to marry her abductor or violator. The following section 

argues that the practice of consensual abductions was not unknown. On the contrary, the 

fact that legislative intervention was required strongly suggests that it was sufficiently 

common to present a problem for the ruling classes.  

2.3.2 False Allegations of Abduction as a Prelude to Marriage   

Two major pieces of legislation introduced after the late 13
th
 century imply that the 

strategic abduction of women was a genuine concern. The two Statutes of Westminster, 

Westminster I and Westminster II, were a response to the perception that the manipulation 

of rape laws by women seeking the freedom to marry a man of their own choosing posed 

a threat to family interests and prosperity.
193

 The abduction of brides had been prevalent 

in barbarian times, mainly due, perhaps, to a shortage of women
194

 and the practice 

continued into the early mediaeval period. The structure of the Westminster Statutes 

suggests, though, that the reasons why it was still practised had changed.
195

 Westminster I 

extended the definition of raptus to encompass not only ravishment of virgins but also of 

married women. It made the consent of an underage maiden irrelevant since it granted the 

king the right to sue in cases that were not prosecuted by the victim within forty days. 

And it downgraded the offence from a felony to a trespass.
196

 The legislation continued to 

conflate rape and abduction, although the underage maiden section, making the question 

of consent irrelevant to the accused’s guilt, could only refer to abduction. An act of 

sexual intercourse to which both parties consent cannot be rape. Together with the fact 

that raptus could now be committed against any woman, it is clear that the true purpose 

of Westminster I was to address the problem of the abduction of wives and daughters. It 

is equally clear that it was a failed attempt since, ten years later, Westminster II was 
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enacted. This statute was drafted in both Latin and French. The French text provides that 

the ravishment of any woman, whether she consents or not, is a felony. Again, this 

suggests that the reference is to abduction since raptus, in the sense of forced coition, 

could not be made out where consent existed. However, since the word ravish is used as a 

synonym for the Latin word raptus, its intended meaning is similarly imprecise. The 

clause does not make it clear whether it is used inclusively to refer to both forcible 

coition and abduction or whether it should be understood as encompassing only the 

former.  

The Latin clauses in Chapter 34 are less ambiguous and their purpose seems 

plain. They were intended to protect property interests that were threatened by a woman’s 

consensual liaison that was not sanctioned by the family. The clauses deal respectively 

with the abduction and elopement of married women, and the abduction of nuns and it is 

clear that the desire of the drafters was to defeat potential property claims of women who 

had been abducted.
197

 Where a married woman was abducted the statute provided that the 

king should have suit for the goods taken with her; where a wife willingly left her 

husband she was barred from claiming her dower; where a nun was abducted the 

abductor was liable to three years imprisonment, recompense to the religious house and a 

fine ‘at the king’s will.’
198

 These discrete punishments reflected the relative property 

value of the different categories of women. Post notes, in his analysis of Chapter 34, that 

the ‘clause … was invoked sufficiently frequently to show that it met a real want,’
199

 and 

the later enactment of the Statute of Rapes in 1382, 100 years after Westminster II, is 

evidence that abduction continued to present a substantial and persistent problem.
200

  

Although the title suggests that the Statute of Rapes was concerned with sexual 

violation it is clear from its contents that, as was the case with Westminster I, the real 

purpose was to address the problem of consensual abductions of wives and daughters. 

The statute provided that, where a woman consented to her abduction ex post facto, both 

she and her abductor forfeited their rights of inheritance. Those rights immediately 

reverted to their next of kin. It also bestowed on the victim’s male guardians the right to 

sue the ravisher ‘for life and member’
201

 irrespective of the woman’s consent.
202

 This was 

                                                      
197

 For example, the second provision reads, ‘And if a wife willingly leave her husband … she 

shall be barred forever of action to demand her dower’: Statute of Westminster II, 13 Edward 1, 

c.34, quoted in Kelly, ‘Statutes of Rapes’, above n 13, 368. 
198

 Statute of Westminster II, 13 Edward 1, c. 34. 
199

 J B Post, ‘Ravishment of Women and the Statutes of Westminster’ in J H Baker (ed), Legal 

Records and the Historian (London Royal Historical Society, 1978) 150, 157. 
200

 Statute of 6 Richard II, Stat. I, c.6. 
201

 Literally, to sue for punishment of death or loss of a limb. 
202

 Statute of 6 Richard II, Stat. I, c.6. 



53 

 

an important symbolic concession,
203

 not granted by either Westminster I or Westminster 

II, which recognised the primacy of the guardian’s interests over those of the victim. 

There are tantalising clues that the statute was effective in discouraging such abductions 

as research reveals that the years after its enactment did not see an increase in the number 

of private prosecutions brought in respect of abducted daughters. Though the Statute of 

Rapes had given male kin the right of appeal it appears that it was sufficient that the 

legislation had been enacted to obviate the need for it.
204

 

The genesis for the legislation seems to have been a petition to parliament by Sir 

Thomas West. His daughter, Eleanor, had been abducted by Nicholas Clifton and a party 

of his men. Whether she was complicit in this apparent kidnapping is not clear but she 

later married her abductor. The Statute of Rapes was enacted during the ensuing session 

of parliament and, although it did not explicitly refer to the West petition itself, it was 

plainly intended to resolve the patrimonial complications created by the consensual 

abduction of heiresses as well as the flight of adulterous wives.
205

 The repeated attempts 

to craft legislative solutions to the problem strongly suggest that staging the abduction of 

a prospective bride was effective and that this enabled some women to conclude a match 

of which their family disapproved.  

2.3.3 Prosecution of Appeals of Rape 

It is evident, then, that there was no clear distinction between the crimes of rape and 

abduction. It also seems likely that a practice existed of abducting women in order to 

secure a marriage and that women may sometimes have been complicit in the abduction. 

Given the ambiguity in the text of the various pieces of legislation, it is possible that at 

least some of the cases of raptus that came before the courts were actually claims of 

forced coition rather than abduction. If that is the case, it may be that, just as they lied 

about abduction, women also falsely alleged rape either to overcome family opposition or 

perhaps to force a young man to wed. The next section considers first, whether this is a 

credible hypothesis and second, whether there is any evidence that it happened.  

If the intention in alleging rape was ultimately to contract marriage, the brutal, 

and sometimes fatal, consequences prescribed for convicted rapists might suggest that it 

was an unlikely strategy. In Glanvill’s time rape was punishable by death or 
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dismemberment which might include blinding or castration or both. The punishment was 

briefly downgraded to two years imprisonment and fine after the passage of Westminster 

I (1275) before Westminster II (1285) reinstated it as a capital offence. An allegation of 

rape also exposed the complainant to the risk of being tried as a fornicator herself and the 

possibility of suffering the not insubstantial penalties for falsely alleging rape.
206

 The 

period allowed for two methods of prosecuting rape. The first was by a private 

prosecution, referred to as an appeal. This required, initially, a prompt complaint made to 

local authorities by the victim, together with evidence that a crime had been committed. 

This complaint was later formally put before the itinerant justices of the eyre courts. 

These courts exercised royal justice throughout the counties of England. The second 

method of prosecution was presentment. When the eyre justices held court in a particular 

locality a jury of twelve men was tasked with reporting to them any appeals that had 

arisen since the last eyre. The jury was also required to present crimes which had not 

been appealed by the victim, hence the use of the term ‘presentment’.  

Legal records suggest that rape may have been a presentable crime
207

 but Groot 

has found only a single instance where an alleged rape that had not been appealed by the 

victim was presented before an eyre court.
208

 His explanation is that rape was viewed 

either by the courts or the populace as a wrong that did not demand the public 

intervention of a jury but was more amenable to privately negotiated reparation or 

compensation.
209 He gives examples both of appeals resolved by marriage and by the 

payment of monetary compensation
210

 and notes that Glanvill describes the practice of 

‘prejudgment concords [settlements] by marriage.’
211

 An unchaste woman’s hopes of an 

advantageous match with another man were severely compromised, so marriage to the 

accused may have been regarded as an acceptable or even appropriate method of 

concording, or settling, an appeal of rape.
212

 If the injured party sought financial 

compensation rather than marriage an appeal of rape was still the only means at their 

disposal since, until the mid-13
th
 century, there was no legal avenue for suing for 

                                                      
206

 The punishment for a false appeal or the abandonment of an appeal was either a fine or 

imprisonment. Kittel notes: ‘Only in cases of extreme poverty or youth would the penalty be 

remitted’. Ruth Kittel, ‘Rape in Thirteenth-Century England: A Study of the Common-Law 

Courts’ in D Kelly Weisberg (ed), Women & the Law - a Social Historical Perspective 

(Schenkman Publishing, 1982) 107.  
207

 Not all crimes required presentment. It is clear that the crimes of murder, arson and robbery 

(amongst others) were presentable but the evidence in relation to rape is inconclusive. See Roger 

D Groot, ‘The Crime of Rape temp. Richard I and John’ (1988) 9(3) Journal of Legal History 

324, 325–6. 
208

 Ibid 326. 
209

 Ibid.  
210

 Ibid 327. Hanawalt, too, gives examples of cases where parents sought compensation for the 

loss of a daughter’s virginity. Hanawalt, above n 37, 46–8. 
211

 Groot, above n 72, 333 n 34. 
212

 Butler, above n 55, 253–4. 



55 

 

damages.
213

 Although resorting to a serious criminal allegation may seem an extreme step 

to take, in fact the harsh penalties prescribed for the offence were almost never 

imposed.
214

 In her examination of 20 eyre records from different parts of England for the 

period 1202–1276, Kittel unearths only 142 cases of rape and amongst these not a single 

instance where a sentence of castration or mutilation was imposed.
215

 Carter has analysed 

eyre rolls for the period 1208–1321 and, from a total of 145 cases, discovered only 10 

punishments that he terms ‘corporal’, eight sentences of outlawry and two of hanging, 

although all these are classed as ‘indirectly-related punishments’ suggesting that they 

were imposed in respect of collateral crimes committed upon the victim rather than for 

the rape itself.
216

 If there was family opposition to a match that a woman desired, or if the 

young man needed to be convinced, a false allegation may have offered a solution that in 

effect carried little risk. 

Although it is possible that allegations of rape may have been used in this way, 

for a number of reasons evidence for the practice is much less compelling than the 

evidence in relation to consensual abductions. The fact of abduction was patent in the 

woman’s absence from her home but victims of rape in the sense of forced coition were 

required to follow a strict procedure just to have the allegation heard in court. This 

procedure is described in Glanvill:  

A woman who suffers in this way must go, soon after the deed is done, to the 

nearest vill and there show to trustworthy men the injury done to her, and any 

effusion of blood there may be and any tearing of her clothes. She should do the 

same to the reeve of the hundred. Afterwards she should proclaim it publicly in the 

next county court.
217

 

Courts were scrupulous about requiring strict adherence to form, a practice that 

intensified after the passage of Westminster I,
218

 and there are examples of appeals being 

disallowed for the most trivial of reasons.
219

 Only those appeals that met the almost 

impossibly exacting standards are likely to appear in the historical record. Since the 

prospects of conviction were so grim, it seems unlikely, in any case, that a threatened 

rape claim would have offered much inducement to marry. However, there are examples 

of families pressuring an alleged ravisher into a marriage with their daughter and Post 

suggests that in some cases the bringing of an appeal may have been a pretext to this 
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end.
220

 Other commentators, too, acknowledge the real concern that existed that false 

allegations might be used to force a man into marriage.
221

 However, belief in the 

existence of a systematic practice of false allegations perhaps says more about men’s fear 

that women might connive to trap a man into an uneconomic marriage than about 

women’s propensity to lie about rape.
222

 

It is conceivable that couples might have exploited the public shame of a 

daughter’s defloration to force the family to accept the man who had deflowered her as 

her spouse. Post claims that the settlement of appeals in this way, prior to judgment, was 

a common practice. He states that ‘the public declaration of a sexual relationship may 

sometimes have been adopted as a means of coercing parents and families into consent to 

a match of which they had previously disapproved’.
223

 Such a declaration may have been 

effective where both were intent on marriage, given the unlikely prospect of punishment 

for the man and the risk that the family’s social standing would be damaged should they 

persist in their opposition to the union. Whether similar tactics were employed to drag a 

reluctant groom to the altar is a different question altogether. Where what was alleged 

was rape rather than fornication a woman had everything to lose. She risked her good 

name and courted criminal charges herself in the vain hope that the insubstantial threat of 

punishment would secure the man’s assent to wed. Kittel’s analysis of a representative 

sample of 13
th
 century court records indicates that appeals of rape were rarely concluded 

by marriage and that the most common outcome was that the woman discontinued her 

suit without securing any form of compensation. Both Post and Kittel agree that there are 

some examples of such appeals being concorded by marriage,
224

 however the evidence 

suggests that such an outcome was likely to be uncommon.
225

  

The evidence that false allegations of rape were used as a pretext for marriage 

seems much less convincing than the evidence that thwarted lovers employed false 

allegations of abduction to this end. It is still possible however that, owing to the 

conflation of rape and abduction in the crime of raptus, the evidence relating to abduction 

was also received as evidence that women falsely alleged rape or forced coition in the 

same way. Accordingly, it may be a reasonable hypothesis that the widely-held belief that 

women lie about rape originated in the fact that female subjection forced women to resort 
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to subterfuge if they wished to marry the man of their choice. But it is not only female 

disenfranchisement that suggests an explanation for the emergence of prejudicial rape 

stereotypes. Prevailing attitudes in relation to the way in which women’s biological 

make-up pre-determined their sexual behaviour may also have created fertile ground for 

the development of these myths. 

2.4 The Nature of Women  

Mediaeval attitudes towards women owed much to classical ideas about the essential 

differences between men and women. According to ancient Greco-Roman tradition 

woman was created as an imperfect version of man and, whereas he embodied rational 

thought and action, she was the slave of her carnal appetites. Man’s physical make-up 

was hot and dry which gave him greater strength and endurance. Conversely, women 

were cold and moist and, though this rendered them physically weaker, it also meant that 

they were a potential source of contagion for man. Both men and women accumulated 

excess bodily ‘humours’ but women were unable to purge these in the ways that men 

could, by their natural heat, by physical exertion or by the growth of beards and body 

hair.
226

 Instead excess humours were expunged during menstruation. Menstrual blood 

was regarded as toxic of itself but it was also a clear signifier of women’s generally 

contaminous nature. Women were also unstable and changeable by nature: ‘A woman’s 

complexio is more humid than a man’s ... Whatever is humid is easily changed, and so 

women are inconstant and always seeking new things … there is no faith in woman’.
227

  

For the Romans, semen was the source of men’s strength.
228

 The greater heat of 

their bodies generated powerful sexual urges but the satisfaction of these urges through 

ejaculation also meant that the sexual act depleted their masculinity. Women, however, 

were fortified by frequent sex. They were almost constantly sexually receptive, seeking 

the heat of a male to dry up and disperse their moist humours. They also matured earlier 

and thus were capable of intercourse at an earlier age than males.  According to canon 

law, girls reached puberty at 12 and boys at 14.
229

 Since too much sex was debilitating for 

men, sexually voracious women were a threat that must be guarded against. The 

perceived asymmetry in sexual desire between men and women created more than simply 
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an interesting medico-philosophical debate however. Rather, it entailed a suite of 

practical consequences that directly impinged on what was considered the acceptable 

public face of a woman, particularly once these ideas were embraced by the all-powerful 

mediaeval Christian church.  

2.4.1 The Ideal Complainant 

The classical understanding is also found in the Judaeo-Christian view of women that the 

middle ages inherited. On a conventional reading of the Book of Genesis Eve was 

inferior to Adam because she was formed from his rib. Women were the subordinate sex, 

not just because of their essential nature but also because it was ordained by the divine 

order. However, the Christian Church embraced a bifurcated perspective on women. 

Although they were the weaker sex they were also a source of danger for men. Women 

would lead men into sin just as Eve tempted Adam to eat from the tree of knowledge. By 

this act Eve unleashed all suffering on the world and brought upon all her gender the 

punishment of the agony of childbirth.
230

 

The fundamental hope that Christianity holds out is the prospect of redemption 

from sin so it was possible for women to overcome their allegedly sinful nature. The lives 

of saints were used to advocate a particular model of virtuous femininity. In the Christian 

tradition Mary was the exemplar of womanhood. She was the ideal for all women but she 

possessed qualities that were of particular importance to young women, notably chastity, 

humility and obedience.
231

 Her virtues were expounded in sermons and devotional texts 

and in plays depicting her life. Veneration of the Virgin was widespread, promoted and 

accessible even to illiterate girls. Exemplary women were also found in both Bible 

Testaments, in stories from the classical tradition and in the accounts of virgin martyrs.
232

 

From these accounts young women were taught to be obedient to their parents in all 

things save only where defiance was necessary in the defence of faith or virginity. The 
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apparent popularity of such edifying texts implies that there was seen to be a real need to 

impose strict controls over women’s behaviour. Indeed one of the most common themes 

to be found in the instructive literature is that women needed to be ever vigilant, not only 

against the theft of their virginity, but also against their own innate carnal desires that 

would, if unchecked, lead them into wickedness.  

Although all women were enjoined to remain chaste, the way in which this was 

best accomplished depended upon one’s social status. The high born were possessed of a 

native capacity for self-control and therefore their own strength of will would enable 

them to resist the temptations of the flesh. Lower status women had no such self-restraint 

and their salvation lay in avoiding situations where they might be unable to resist the 

attractions of carnal pursuits. They were advised to remove themselves from temptation, 

not to go about alone, not to greet men in the street, not to sit alone with men.
233

 Thus 

dancing and singing were eschewed because they offered opportunities for men to ravage 

them and because such activities conditioned women to be lecherous. All women though, 

whether the daughters of noblemen or girls who had left home to go into service, were 

enjoined to be meek and obedient, not to go out unchaperoned, to be circumspect in 

speech and to dress modestly.
234

  

Dress was important as a signifier in a number of ways. The care that a woman 

took in her appearance and the quality of her clothes marked her as belonging to a 

particular social class but it was also symbolic of her absorption in superficial concerns 

and her sexual receptivity. Since the female sex drive was more enduring than the male’s 

there would inevitably be occasions when a woman’s desire for intimacy was not 

matched by her partner’s. However, men were vulnerable to women’s charms and any 

initial lack of sexual interest might be easily overcome by immodest dress and coquettish 

behaviour. Once aroused, the male sexual impulse was irresistible so women had to 

exercise caution in wielding this power over men. In a view with a clear modern parallel, 

provocatively clad women were a sexual temptation that men could not resist. Armed 

with this knowledge, if women chose to dress that way then they conspired in their own 

sexual violation.
235

 Females were the captains of male desire so that if a woman chose to 

wear an overly decorative or immodest costume she was implicitly communicating her 

consent to engage in sex. The accepted understanding of gendered sexuality thus 

denounced women as manipulative temptresses but exculpated men as helpless victims of 

their uncontrollable passions.  
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2.4.2 Biology in Conflict with Societal Expectations 

These rules of conduct were in direct opposition to women’s natural instincts as broadly 

understood. A woman’s incessant biological drive for sex, and societal demands that she 

be modest and reserved in her relations with men, could not exist in harmony. And, 

perhaps, herein lies the explanation for the enduring belief that women enjoy being 

forced into having sex. Overt expression of a desire for sex risked, at the very least, 

public censure. Respectable women were expected to evince a reluctance to engage in 

sexual activity and at least offer outward resistance to sexual advances. Indeed, the 

formula of persuasion, met by resistance and eventual capitulation was (and arguably still 

is) the very hallmark of normal seductive technique according to which even strong 

protestations were understood as ‘no more than a concession to modesty or a deliberate 

incitement … to persuade a little harder’
236

 and ‘no’ could justifiably be interpreted as 

‘yes’. By feigning reluctance and ultimately only capitulating when beset by 

overwhelming force a woman could at once protect her reputation and satisfy her 

biological drives. The use of force enabled her to enjoy sex without pangs of conscience 

or the risk of public shame. Men were not so constrained in the expression of their sexual 

desires. It was man’s nature to be subject to irresistible sexual impulses and as a 

consequence his natural role was to instigate sexual relations.  

Historical conceptions of gendered sexuality which construct the sexually 

aggressive male and the dissembling, submissive female make sense of a belief that a 

woman’s consent can be inferred from her conduct and manner of dress and a conviction 

that, in attempting to obey both the urgings of their own nature and the external dictates 

of society they have come to enjoy being forced into sexual relations. There is a final 

aspect of mediaeval attitudes towards women that may help to explain the genesis of rape 

myths. In a sense it can be seen as the inevitable result of coupling the subordination of 

women and the limited role they were permitted in public affairs, with the understanding 

that they were sexually voracious by nature. Women could not seek public honours 

outside the domestic sphere. A woman’s worth thus depended almost solely on how well 

she measured up to the model of domestic virtue; as a wife she must be faithful to her 

husband; as a daughter she must remain pure. Esteem in the eyes of others was measured 

in terms of chastity, and an important aspect of that was a woman’s ability, as a member 

of the weaker sex, to deny her essentially carnal nature. In the following section the 
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argument is made that equating chastity with moral and social worth created a climate 

where false allegations of rape might thrive. 

2.5 The Pre-Eminence of Chastity 

One reason for the existence of a sexual double standard is that a woman’s worth was 

judged according to how closely she emulated the virtuous ideal. Chastity was her only 

virtue and with the loss of chastity went the loss of respectability.
237

 We see evidence of 

this in the historical legal record where, as Goldberg shows, defamatory statements aimed 

at women were almost invariably couched in sexual terms.
238

 For example, in a disputed 

marriage case from 1432 allegations of adultery were levelled against a witness to the 

exchange of vows in an attempt to discredit her testimony.
239

 Virtue in a man, however, 

took many forms, including the cachet that came from sexual conquest.
240

 A man might 

prove his worth by displaying, for example, the chivalric virtues of courage, bravery and 

gallantry towards women,
241

 by commanding authority in public life, or by exercising 

physical or political power, spheres of activity from which women were generally absent.  

The effect of sexual notoriety on a man’s reputation could be either positive or 

negative but there was no such argument about promiscuous women. A reputation for 

sexual libidinousness was invariably negative. Consequently, sexual indiscretion was 

much more of a disgrace for a woman. Marriage, sexuality and sexual misbehaviour were 

regarded as proper subjects for public intervention. The primacy of the family unit meant 

that society as a whole had an interest in safeguarding the only sanctioned form of sexual 

relationship, marriage between a man and a woman. This perhaps explains why so many 

prosecutions for adultery and other sexual transgressions relied upon information 

provided by local people.
242

 Once a woman had forfeited her good name, whether there 

was any substance to the allegations or no, she became a social outcast and her worth as a 

marriage prospect was devalued. Apart from the strength of her family’s social position 

and wealth, the most desirable attribute for a potential bride was that she be a virgin. It 
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must be acknowledged, however, that this may not have necessarily been the case in 

relation to peasant sexual morality. Virginity was not so highly prized, pre-marital sexual 

relations were more commonplace and indeed a man might wish to ensure his prospective 

bride was fertile before the marriage took place.
243

 However, if marriage did not 

eventuate, a deflowered maiden’s marriage prospects were greatly circumscribed. The 

theft of virginity was a serious wrong and was considered amenable to compensation. A 

large proportion of appeals of rape were resolved prior to judgment, if not by the 

marriage of the two parties then by the payment of monetary compensation.
244

 For the 

upper classes extra-marital sex and the possibility of children born out of wedlock 

entailed additional risks for the system of inheritance of property and titles but many low-

status victims’ appeals of rape are more likely to have been motivated by a desire for 

compensation for loss of virginity rather than by a concern to protect the patrimony.
245

  

The mediaeval aversion to extra-marital sex was to a large degree a product of 

the moral leviathan, the Christian Church. The church had an ambivalent attitude to sex, 

even in relation to licit marital sex. On the one hand the church viewed sexual relations as 

a moral evil but on the other it had to accept grudgingly that sex was necessary for 

procreation, one of the fundamental purposes of marriage. Chastity was nevertheless the 

highest state to which one could aspire. Virginity in young women was prized as an 

aspect of the Cult of the Virgin Mary but there were also more prosaic reasons for 

discouraging pre-marital sex. As has been noted, during the middle ages the primary 

functions of marriage were to establish desirable social networks and familial alliances 

and to beget children who would be the heirs to the wealth that those alliances created. 

The choice of marriage partner was critical in efforts to increase family land holdings and 

social status and a virgin bride ensured certain and unimpeachable succession. The right 

of primogeniture, whereby the firstborn son inherited the totality of the estate, was 

introduced to England with the Norman Conquest and became increasingly accepted 

through the course of the middle ages. Whatever other moral or societal imperatives there 

may have been for a woman to remain chaste until marriage and monogamous thereafter 

it was clear that, since sexual fidelity guaranteed the provenance of the children of the 

union, it was essential in ensuring that property passed to the rightful, legitimate heirs.
246
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2.5.1 Adultery 

Due to the crucial importance of the family as an economic unit and the central role that 

inheritance played in family prosperity, adultery attracted greater opprobrium than simple 

fornication since it represented a threat to the system of orderly and certain transfer of 

property. Offences against sexual morality primarily fell within ecclesiastical jurisdiction 

but the records indicate that the secular courts also heard cases of adultery.
247

 Although 

transgressors of both sexes were condemned alike by the church, in practice an 

adulterous woman attracted greater censure. By her adultery a wife might dupe her 

husband into raising a stranger’s child and that child might hence deprive the legitimate 

offspring of their rightful inheritance. Men were only rarely punished for the offence.
248

 

Occasionally a man might be ordered to return to his wife and pay some form of 

compensation but in contrast the range of punishments for a woman were public, 

humiliating and likely to have severe and long-term impacts. As an example, in a case 

recorded on the occasion of an episcopal visitation of Canterbury Diocese (1292–1294) a 

knight found in adultery was ordered to pay a sum of money to the poor as punishment 

whereas his partner was ordered to be whipped through the marketplace and the church. 

The judgment concluded that ‘it is not seemly for a knight to do public penance’.
249

 

McCarthy provides numerous other examples where the punishment of a public whipping 

or other humiliation is reserved for the woman alone.
250

 According to the laws of King 

Canute (c.995–1035) the punishment for an adulterous woman was the permanent 

disfigurement of having her nose and ears cut off.
251

 Four hundred years later references 

to this practice persisted. In a letter to her son dated July 1444 Margaret Paston relates 
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that the husband of a suspected adulteress had threatened to cut her nose off if she came 

into his presence.
252

 Under Norman law a convicted adulteress forfeited her dower rights 

but an unfaithful husband would continue to enjoy rights over his wife’s lands should she 

predecease him.
253

 Should a wife commit adultery it was sufficient grounds for separation 

and divorce and she could be turned out of her home and forbidden from seeing her 

children but a woman could not as a matter of course divorce her adulterous husband. 

Instead it must be proven that he had treated her with ‘excessive cruelty’.
254

 The 

consequences for a woman where an adulterous relationship had come to light could be 

extreme. She could be cast out on the street with no means of support and the public 

nature of her disgrace would preclude her from resuming a respectable position in 

society. The relative harshness with which adulteresses were treated is another example 

of the primary importance of female chastity, not accorded to sexual virtue in men.  

2.5.2 Constraints on Sexual Behaviour 

As noted above, the mediaeval view of female sexuality was that females were by nature 

always sexually receptive. Baines in fact argues an even more extreme viewpoint. She 

contends that it was believed that women were not merely always receptive but indeed 

they were pathologically unable to withhold consent and therefore only evidence of 

extreme violence could establish the absence of consent. In her exploration of rape in 

early modern legal and literary texts she explains the logic behind this belief: a woman’s 

purpose is procreation, ‘the fulfillment of which is assured by her carnal pleasure … 

[Hence] woman, by nature, cannot wholly resist any form of coitus’.
255

 Instead, women 

as the weaker sex required external superintendence to preserve their honour.  

The loss of chastity brought dishonour to the woman but it also reflected 

unfavourably upon the male guardian, whether father or husband and, as McSheffrey 

states, ‘a man’s reputation for honesty, good fame, and status depended on his ability to 

protect and control his dependents’.
256

 It was on this basis that rules of conduct that 

applied in a discriminatory way to women’s disadvantage could be justified. This is not 
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to say that it was only young women who were subject to external constraints on their 

sexual activities. Apprentice contracts from the central period of the middle ages reveal 

that male apprentices were also forbidden to engage in fornication. However, a 

comparison between a surviving prototype contract and a set of indentures drawn up for a 

particular apprentice reveals that, whilst the prototype stipulates a ban on fornication both 

within the master’s house and beyond its walls for both young women and young men, 

close inspection of the personalised indentures shows that in practice for boys the 

prohibition only operated within the house.
257

 Young indentured males, then, were 

apparently permitted greater freedom in their sexual conduct than their female 

counterparts, a conclusion that is supported by the case of an apprentice, John 

Waryngton, who was forced to marry the female servant he had seduced. On reading the 

depositions made before the church court in the case the inference is inescapable that his 

culpability resided, not so much in the fact of fornication per se but in the fact that it was 

committed under the master’s roof. The point is repeatedly made that the seduction 

occurred inside the master’s home. The case also suggests that the sexual conduct was an 

affront to the master’s authority that could not be permitted to pass unpunished.
258

  

Women endured far greater controls over their sexual behaviour but if they 

succeeded in casting off these restraints they also courted unique legal sanctions that did 

not apply to men. Fines were levied on villein women for fornication (leyrwite) and for 

the birth of an illegitimate child (childwite) and although the records do not indicate any 

consistency in their imposition there is sufficient evidence to suggest that poorer women, 

who could least afford such an impost, were targeted more often than their more 

prosperous cousins.
259

 Courts might order couples to cease sexual relations and, if they 

failed to do so, the ecclesiastical authorities could sue to enforce marriage.
260

 Again, such 

suits seem most frequently to have been brought against members of the lower orders.
261

  

Unsanctioned sexual activity exposed women far more than men to potentially 

ruinous social, legal, financial and familial consequences. Reprehensible as a false 

allegation of rape is, for a woman discovered in unlawful, consensual sexual activity, as a 

desperate act of self preservation it may have seemed the only choice.  
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2.6 Stranger Rape 

The stranger rape stereotype is a commonplace of the research literature and indeed it 

forms one of the axes of the real rape scenario. The spectre of the rapist psychopath 

reassures normal men that aggressive coercion on their part is not rape and it also 

encourages victim blaming in those cases where the accused is known to the 

complainant.
262

 Despite clear empirical evidence that exposes the fallacy of the stranger 

rape myth 
263

 so ingrained is it in our cultural assumptions about sexual assault that it 

continues to condition responses to rape victims at all stages of the legal process. The 

argument is made here that the emergence of this particular stereotype can be understood, 

though not excused, within the context of mediaeval life. During the middle ages there 

was a general climate of sexual repression attributable to religious and social practices 

that disdained fleshly appetites, legitimate (marital) intercourse was narrowly 

circumscribed, to be engaged in only for the purposes of procreation or as a remedy for 

lust,
264

 the pool of potential partners was limited by political and class barriers and 

economic considerations tended to encourage late age at marriage. Several commentators 

have drawn a link between these factors and the view that, at that time, male sexual 

aggression was unexceptional.
265

 Violence towards women was tolerated or even 

approved as an aspect of the dominant masculine archetype
266

 and, where such behaviour 

did attract censure, it was on the grounds that it subverted the patriarchal ideal of the self-

governed man rather than, as might be expected, its violence per se.
267

 Women could not 

expect to go about unmolested without an appropriate chaperone thus it was in their own 

interests to accept the protection of a male guardian. In this role of guardian a man not 

only defended the physical integrity of his dependents but also governed and controlled 

the activities of those under his roof, whether family or servants. Physical chastisement 

was permitted and would only become a matter for outside interference where it was 

excessive or where it was not administered for the purposes of correction.
268
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A man was also able to exploit the power advantage he enjoyed over his servants 

since it was his duty to supervise their behaviour and they in turn were economically 

dependent on his continued good will. The theme of the innocent maid seduced by her 

master is a commonplace in mediaeval romance.
269

 It was accepted to such a degree, in 

fact, that it may have led to tacit cultural approval of sexual assaults on lower status 

dependent females. Therefore, the line between forced sex and seduction was particularly 

difficult to distinguish in such cases. Naturally the woman would be expected to protest 

but a society that identified strongly with the romantic seduction motif would interpret 

this as feigned modesty. Court records detail many such instances, although they often 

only come to light in bastardy depositions, that is, where the woman had conceived a 

child and was seeking support for that child.
270

 In other cases, where a sanction was 

imposed, the remedy was most commonly monetary compensation suggesting that the 

sexual assault was not regarded as a criminal offence.
271

 The legitimacy of male sexual 

violence also extended to the marriage bed. According to canon law husband and wife 

owed to each other the ‘conjugal debt’
272

 thus neither could refuse the other’s demands 

for sexual intercourse. Although this appears to be a rare example of equality between the 

sexes Elliott argues that the principle worked in the husband’s favour since it failed to 

take into consideration the disproportionate consequences of sex for women as compared 

to men, as well as differences in sex drive, biological make-up and physical strength.
273

 

Certainly there was no understanding of rape within marriage. Since a wife was bound to 

render the debt to her husband, should she refuse, he was entitled to resort to violence in 

exacting it.  

In some ways, therefore, an entitlement to demand sexual favours was merely an 

incident of men’s guardianship of their female dependents. As a result, contested 

domestic sexual interactions were difficult to classify and unlikely to be considered as 

rape. In contrast, sexual assaults committed by strangers were undeniably criminal. Such 

assaults were likely to occur outside the protective embrace of the master of the 

household. Accordingly, they were reprehensible on two fronts: as a violation of a 

woman who was ‘off-limits’ and, perhaps more importantly, as an affront to a man’s rule 

over his household. The stereotypical rape script then, as now, could only accommodate 
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those events that were susceptible of being so defined. In light of the arguments made 

above inevitably this script recognised only stranger rape as real rape.  

2.7 Conclusion 

This chapter has suggested that rape stereotypes, which are broadly discredited in modern 

times, may in fact have an historical foundation. At their genesis it may have been 

possible to explain such beliefs on the basis of particular social, religious and cultural 

realities. For example, false accusations of abduction were not unknown, the 

consequences of being discovered in a consensual sexual liaison were potentially 

catastrophic and it was almost a ‘cultural requirement’
274

 that women express reluctance 

to engage in sexual encounters. Although in some contemporary cultures women’s 

autonomy continues to be constrained, it is beyond question that many modern women 

enjoy an independence that their mediaeval sisters could not have imagined. As an 

apologia for rape stereotypes these antique realities are manifestly no longer valid in 

modern life. In general, there is no longer any shame attached to sex outside of marriage 

nor to a personal history that includes a succession of sexual partners. In very few 

societies does extra-marital sex entail punitive legal consequences.
275

 Women also enjoy 

much more economic freedom and government support to raise children on their own, at 

least relative to the women of the middle ages. And yet the acceptance of rape 

stereotypes persists. Attempts to re-draft sexual offences legislation in common law 

jurisdictions have taken many forms all of which, to a greater or lesser degree, 

acknowledge the fundamental need to tackle prejudicial assumptions about the reality of 

rape and the responses of rape victims. None of them, though, appear to acknowledge the 

mediaeval mindset that still infects some aspects of the prosecution of sexual offences. It 

may be that the continuing spectre of rape stereotypes in the courtroom gives cause to 

doubt the sincerity of official calls for their banishment and raises a suspicion that not all 

legal actors are convinced that they do not in fact reflect the reality of rape. This chapter 

argues that explicit acknowledgment that such beliefs about rape were only ever justified, 

if at all, under particular social conditions that have long since passed may be effective in 

overcoming the ignorance of members of the jury and of legal officers about the true face 

of sexual assault, its victims and its perpetrators. 
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The success of rape law reform efforts may be measured by the degree to which 

they undermine the influence of misogynistic attitudes in trials of sexual offences. 

Chapter 3 looks at examples of reform in a number of national and international 

jurisdictions that have tackled these problems and assesses the merits of these initiatives 

and how effectively they preclude the court’s reliance on the myths about rape. It then 

places the Tasmanian reforms in context, explaining how they build on the experience of 

earlier reforms and avoid some of the problems that have been encountered in other 

jurisdictions. This chapter on the comparative law of rape and sexual assault 

demonstrates that the Tasmanian provisions go further than those that have preceded 

them and offer a significantly new direction in rape law reform. If the reforms are 

correctly interpreted and appropriately marshalled, discriminatory assumptions about 

female victims should be recast as an historical footnote to the law of rape. 

Chapter 3: National and International 

Comparisons  

3.1 Introduction 

This chapter examines models of rape law reform in other jurisdictions and highlights 

both their strengths and their deficiencies in order to provide a frame of reference for the 

evaluation of the effectiveness of the Tasmanian reforms.
276

 In sexual offences trials the 

issue of absence of consent is a question of fact for the jury to adjudicate. Attempts at 

rape law reform will therefore be ineffective if they fail to deal with the difficulties posed 

by the jury’s reliance on stereotypes about rape to determine the existence of this 

element. The previous chapter argued that explanations for the existence of these 

prejudices that operate in the assessment of culpability in sexual offences are only 

legitimate, if at all, in an historical context. This chapter analyses particular examples of 

legislative reform to ascertain their potential to exclude stereotypical reasoning that no 

longer has currency in modern sexual offences trials. It considers whether reform efforts 

that rely primarily on reform of the law itself have enjoyed any degree of success. It is 

suggested that, unless reforms to the law of rape effectively disarm these baseless 

stereotypes, the reformers’ aims may remain unrealised. The initiatives are therefore 

scrutinised to determine whether they retain the imprint of historical attitudes or whether 

they establish that such attitudes will no longer operate in the prosecution of sexual 

offences. 
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Modern reform efforts may employ disparate discourses but at their heart they 

have all been animated by similar concerns. They have been critical of the construction of 

normal sexual relations on which rape laws are based; they have sought to overcome the 

difficulties of proving absence of consent within a legal regime that places the victim’s 

character and behaviour under scrutiny in a way that allows her to be judged according to 

prejudicial assumptions about female sexuality, as if she, the victim, rather than the 

accused is on trial; they have recognised that the trial represents such an ordeal for the 

complainant that it discourages victims from reporting to police in the first place; and 

they have aimed to address the difficulties of securing a conviction in rape cases given 

the problematic understanding of the concept of consent and the way that the assessment 

of its existence in the context of claims of coerced sex will depend on the particular 

prejudices of jury members. The modern wave of rape law reform is conventionally 

sourced to the pioneering work undertaken in the US state of Michigan during the 1970s. 

The Michigan reforms were an attempt to alter the characterisation of sexual assault. 

Rather than being understood as a sexual act driven by undisciplined passion it was 

redefined as an act of violence. The reforms created a graduated series of gender neutral 

sexual offences, introduced a presumption of non-consent where the existence of force or 

coercion was established and implemented procedural reforms in the guise of rape shield 

legislation and the abolition of the corroboration warning.
277

 These reforms were 

propelled by a growing demand for change that recognised that the entrenched, narrow 

definition of rape with its insistence on proof of violence met with forcible resistance and 

an inherent suspicion of the female complainant did not reflect the reality of sexual 

assault for most victims and in fact acted as a barrier to achieving justice.  

This chapter examines rape law reform in Australia and the other major common 

law jurisdictions. At the time of inception each of the models of reform was justified 

according to a particular theoretical rationale. Michigan, and New South Wales with the 

reforms of 1981 redrafted their sexual offences provisions to emphasise the violence of 

the offence rather than its sexual nature
278

 and attempted to shift the trial focus away from 

the question of the complainant’s consent; Victoria, Tasmania, New South Wales with 

the reforms of 2007, the United Kingdom and Canada have focused on introducing a 

statutory definition of consent and giving substance to that definition by outlining 

circumstances which vitiate consent; and almost all jurisdictions have  moved towards 

incorporating a degree of objectivity into either the mental element for the various sexual 
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offences or the assessment of the accused’s claims of a mistaken belief in consent. 

Wishing to avoid an unnecessarily repetitive and exhaustive account of all modern 

common law rape reform efforts, this chapter analyses individual initiatives as 

illustrations of the manifestation of a particular reform ideology.
279

 It considers both the 

soundness of the underlying theory and the effectiveness of its expression in the 

individual legislative instruments. The chapter concludes by noting that, whilst the 

Tasmanian legislation incorporates aspects of other reforms, it is unique in providing that 

there is no consent in the absence of verbal or physical communication of free 

agreement.
280

 This, in combination with the objective test in s 14A of the Criminal Code 

for mistaken belief in consent, constitutes a separate and additional category of reform. 

3.2 Rape as Violence 

3.2.1 Michigan Model Rape Legislation 

The Michigan Criminal Sexual Conduct Act 1974 introduced a series of sexual offences 

graded in terms of the objective seriousness of the circumstances of the crime.
281

 

Underlying these reforms was a characterisation of rape as an offence of violence rather 
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than as a sexual offence, an approach that was grounded in the work of Brownmiller.
282

 

The prosecution was no longer required to prove absence of consent where it was 

established that there were circumstances of force or coercion, and additional coercive 

circumstances were not required to be proved where the assault was committed by an 

armed attacker or in the course of the commission of any felony.
283

 However, arguably 

the substance of the legislation undermined the aims of the reformers from the outset.  

For some, to equate sexual violence with other forms of non-sexual violence was to 

disregard the uniquely degrading nature of unwanted sexual penetration.
284

 In addition, 

the element of force or coercion was narrowly defined so that it continued to track the 

common law understanding of force or threats.
285

 The only other circumstances in which 

non-consensual penetrative sex was considered as serious as the former offence of rape 

were where the accused was armed, where the rape took place in the commission of any 

felony, where the victim was either mentally or physically incapacitated or where the 

accused was aided in the commission of the crime.
286

 In circumstances where sexual 

penetration was achieved by means of other forms of coercion, the offence was 

downgraded to a lesser degree of criminal sexual conduct which attracted a lighter 

maximum sentence. Along with a change of taxonomy the legislature did not take the 

opportunity to extend the categories of proscribed sexual conduct beyond the traditional 

understanding of rape but continued to assume that unwanted sex induced by other means 

did not violate the complainant in the same way.  
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Judges were also content to allow the defence of consent to be left for the jury to 

consider, regardless of the violence of the objective circumstances.
287

 Despite the absence 

of any reference to the victim’s consent in the statute itself, courts accepted that consent 

could be a complete defence to a charge of criminal sexual conduct and several high 

profile decisions demonstrated that it might be so even in objectively threatening and 

violent circumstances. For example, in overturning a conviction for kidnapping and rape, 

the court in People v Thompson
288

 stated, ‘[w]e are not persuaded that consensual sexual 

intercourse is necessarily impossible in the course of kidnapping’.
289

 The decision in 

Thompson has been much criticised as have the Michigan reforms more broadly.
290

 The 

Law Reform Commission of Victoria added its voice to the criticisms arguing that, 

despite the intention to dispense with the requirement of proof of absence of consent, the 

question of the complainant’s consent was still going to be critical in establishing the 

accused’s culpability. Not only could consent in most cases be raised as a defence, in 

many instances the evidence relied upon to establish forced submission would, in any 

case, be the same as that which would have been relied on to establish absence of 

consent. In the Commission’s view the coercive circumstances were ‘in reality no more 

than indicators of lack of consent’.
291

 Since consent remained an issue, there would be a 

continued focus on the complainant’s behaviour and character as reliable evidence of 

consent. 

Nevertheless, there are indications that the reforms were at least partly 

successful. Spohn and Honey in their study of rape cases both pre and post the 1975 

reforms come to the tentative conclusion that, due to the re-casting of the definition of 

rape, women raped by unarmed acquaintances were more likely to report and police were 

more likely to regard these reports as genuine.
292

 Dreisig found that, although conviction 

rates at trial decreased, many more cases were resolved by guilty pleas. In the first year 

of operation of the Criminal Sexual Conduct legislation the proportion of guilty pleas 
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increased from 37% to 72%.
293

 Overall, however, empirical research conducted since the 

reforms has tended to confirm their limited success. Five years after the enactment of the 

model Michigan rape law Caringella-MacDonald conducted a study to determine whether 

the reforms had achieved the goal of preventing sui generis treatment of sexual assaults 

and to accord them like treatment with other categories of assault.
294

 The study revealed 

that, whilst comparability was observed in relation to the decision to charge, plea 

bargaining, and decisions to acquit, victims of sexual assaults were still more likely to 

have their credibility questioned or to be viewed as partly responsible for the assault.
295

  

The clear implication is that the ‘historic difficulties in adjudicating sexual 

assault offences cannot be erased by the stroke of a pen’
296

 and that a simple change of 

label does not change the preconceptions that hamper the successful prosecution of these 

offences. Consistent with these findings Bachman and Paternoster found that the reforms 

had little effect on the rate of reporting or on the rates of conviction for non-traditional 

rapes.
297

 They did observe, however, a slight increase generally in the proportion of 

women reporting rape. This may suggest that, with an official statement that the question 

of the complainant’s consent assumes less significance, victims become more confident 

that the trial will not amount to a character assassination and, as a consequence, are more 

willing to report.
298

 The authors of this study also noted an increase in the proportion of 

offenders incarcerated for raping an acquaintance. They observed an 11% increase in the 

number of incarcerated acquaintance rapists while the number of reports of acquaintance 

rape victimisation only increased by 7%.
299

 However, the increase was minimal and there 

was still a pronounced ‘acquaintance discount’ for rape offences that was not present for 

other assaults.
300

 This suggests that the goal of treating sexual assaults and other forms of 

assault alike was not realised. Exceptionally, in sexual assault trials the question of the 

complainant’s personal characteristics and behaviour and how these relate to the issue of 

consent continued to be central concerns.   
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3.2.2 NSW — Crimes (Sexual Assault) Amendment Act 1981 

The earliest Australian review of rape laws occurred in South Australia. Responding to a 

government reference, the Criminal Law and Penal Methods Reform Committee (the 

Mitchell Committee) undertook a substantial review of rape law in 1976. Its report
301

 

became a point of reference for reforms in other jurisdictions but it was not a catalyst for 

significant change in South Australia at that time.
302

 New South Wales soon after became 

the first state to effect substantial changes to the law.  Early reforms in New South Wales 

reconceptualised rape as essentially an act of violence, just as the Michigan initiatives 

had done. The enactment of the Crimes (Sexual Assault) Amendment Act 1981 (NSW) 

abolished the common law offences of rape and attempted rape and replaced them with a 

number of statutory offences, creating a graded series of offences collectively labelled as 

sexual assaults.
303

 The hierarchy of the offences reflected the relative seriousness of the 

violence of the assault, evidenced by a graduated sentencing regime.
304

 Sexual assault 

category 1, inflicting grievous bodily harm with intent to have sexual intercourse, was the 

most serious offence followed by sexual assault category 2, inflicting or threatening to 

inflict actual bodily harm with intent to have sexual intercourse.
305

 Sexual intercourse 

was defined in s 61A to include penetration by an object and parts of the body other than 

the penis that were not overtly sexual. This emphasised the reformers’ position that 

sexual assaults are more accurately explained as a desire for domination and control than 

as a lust-induced loss of self-control. If rape is understood as an act of violence then the 

question of consent should be sublimated to a consideration of the existence of objective 

evidence of violence, such as evidence of force, threats or injury. It was also thought that 

by using the terminology of assault the perceived stigma attached to victims of rape 

might be avoided.
306

 The offence of sexual intercourse without consent was retained as 

the third category of sexual assault to cover situations where no objective evidence of 

violence existed.
307

 The Crown was not required to prove absence of consent in the first 
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two categories of sexual assault, only that the relevant harm was inflicted with the 

intention of having sexual intercourse. At the same time procedural law was also 

amended to introduce restrictions on the admissibility of sexual history evidence and to 

remove the mandatory corroboration warning. 

These reforms enjoyed some success in improving both reporting and conviction 

rates but the reason for this improvement is not clear. It may have been attributable to the 

wider definition of sexual intercourse in s 61A which brought more sexual acts within the 

reach of the legislation, it may have been a consequence of the associated growth in 

sexual assault units and other support services or it may have been that the differentiated 

structure of sexual assault offences encouraged women to report non-stereotypical 

incidents of sexual assault and also encouraged police to accept them as genuine.
308

 

Tellingly perhaps, the most significant increase was in the number of reports regarded as 

genuine by police. This suggests that the flow on effects of an increased willingness by 

police to institute criminal investigation processes may have been instrumental in 

achieving the higher conviction rates that were observed in the monitoring report. The 

increase may therefore have been a reflection of the more extensive training officers 

received in relation to sexual offences rather than the reforms per se.
309

  

The implementation of the substantive law was less successful. By re-

conceptualising the offence of rape as a graduated series of violent assaults it was not 

clear whether prosecution authorities were required to select a single category of offence 

with which to charge the offender or whether the different categories of sexual assault 

were discrete offences, which could constitute separate charges on an indictment. The 

uncertainty was compounded by the fact that sexual assaults categories 1 and 2 require 

proof of intent to have sexual intercourse rather than proof of penetration. Was it 

therefore permissible to take into account the fact of a completed act of sexual 

intercourse for sentencing purposes if the accused was convicted only on a charge of 

sexual assault category 1 or 2? This question was apparently resolved in R v Smith,
310

 

with comments of Street CJ suggesting that, where there is evidence of both completed 

intercourse and injury the sexual intercourse should be the subject of a separate charge 

under category 3.
311

 It followed that, if the fact that intercourse had taken place was to be 

taken into account, category 3 (sexual intercourse without consent) must be charged 
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separately. Contrary to parliament’s intent, the complainant’s character and behaviour 

would, in those circumstances, again become the primary focus of jury deliberations on 

the ingredient of absence of consent. Arguably, this was not necessarily problematic: 

category 3 was the least serious category of sexual assault and the substantial penalties 

for categories 1 and 2 adequately reflected the seriousness of the totality of the acts 

whether category 3 was charged separately or not.
312

 But in fact an evaluation of the 

reforms undertaken by the New South Wales Bureau of Crime Statistics and Research 

(BOCSAR) concluded that very few cases involved objective evidence of violence, such 

as injury. The offence most commonly charged was category 3 sexual assault and as a 

result, the issue of the complainant’s consent would, in most cases, remain at the heart of 

the trial.
313

  

There were other shortcomings evident in the amended legislation. Since the 

concept of consent was not defined, there was little to prevent the old stereotypes and 

rape myths that colour the common law principles relating to vitiation of consent 

remaining influential in sexual assault cases. Apart from extending the circumstances 

vitiating consent to include, in s 61D (3)(a)(2), fraud as to the fact of marriage, the 

circumstances or pressures sufficient to vitiate consent were not significantly developed 

beyond the restricted common law categories of threats, terror or fraud. An additional 

criticism of the reforms was that, by casting the offence of inflicting grievous bodily 

harm with intent to have sexual intercourse as the most serious category, the implication 

was that non-violent rape was objectively less serious.
314

  

3.2.3 NSW — Crimes (Amendment) Act 1989  

Later amendments to the Crimes Act 1900 (NSW) preserved a tenuous link with the 

earlier motivating ideology of rape as violence. The different categories of sexual assault 

were replaced by the Crimes (Amendment) Act 1989 (NSW) with three basic offences: 

sexual assault, indecent assault and act of indecency.
315

 The amendments also introduced 
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the offence of assault with intent to have sexual intercourse.
316

 They were promoted as a 

simplification of the categories and a clarification of the law relating to sexual assaults.
317

 

However, perhaps signalling a move away from the principles that had animated the 

Michigan reforms, the requirement to prove absence of consent in charges of aggravated 

sexual assault, for example in circumstances where actual bodily harm was inflicted on 

the complainant, was re-introduced. Consent was not defined, instead the common law 

interpretation of consent continued to apply. The correctness of the reliance on the 

common law understanding was confirmed in the case of R v Mueller,
318

 with Studdert J 

adopting King CJ’s statement on the issue in Question of Law (No 1 of 1993).
319

 King CJ 

said: 

Consent must be a free and voluntary consent … That may occur as a consequence 

of persuasion, but, if it does, the consequent consent must, of course, be free and 

voluntary and not mere submission to improper persuasion by means of force or 

threats.
320

 

It has been suggested that the common law formulation of consent as expressed in 

Mueller in certain situations may be logically inconsistent. Depending on where the 

boundaries of improper persuasion are positioned consent may be considered free and 

voluntary even when grudgingly given in response to overwhelming pressure. Sex under 

these conditions can only be characterised as consensual if the normative view of sexual 

relations accords with what has been termed ‘the penetrative/coercive’
321

 model of sexual 

relations. This version of normative sexuality is predicated on an aggressive male role in 

sexual relations and a passive or acquiescent female role. In this account of gender 

relations the only appropriate female behaviour is to maintain an appearance of sexual 

unavailability unless and until persuaded to grant consent. The inconsistency in the 

Mueller formulation is that a coerced consent cannot at the same time be regarded as a 

freely and voluntary granted consent. 

Both the Michigan and New South Wales initiatives aimed to de-prioritise 

consent as an ingredient to be proved in rape-type offences but neither succeeded in 

doing this. The 1989 amendments to the New South Wales Crimes Act 1900 amount to a 

retreat from the radical reforms of 1981 in that they reinstated consent as the crucial 

determinant of legitimacy. This may have been due to a realisation that inevitably 
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absence of consent would be contested in the courtroom
322

 but there are also cogent 

philosophical arguments against dispensing with the notion of consent as the signifier of 

legitimate sex. As Munro states, ‘some concept of consent is needed to allow people to 

act, and be respected, as moral agents who police the boundaries of their own personal 

intimacy by inviting as well as denying sexual access.’
323

 She argues that consent should 

not be abandoned in the context of sexual offences but instead should be reformulated to 

account for the personal, social and relational factors that influence any decision to agree 

to engage in sexual activity.
324

 

Some 20 years after the 1989 amendments, New South Wales re-visited rape law 

reform but these reforms were informed by a different philosophical perspective. The 

failure of the earlier efforts to diminish the importance of the complainant’s consent in 

sexual offence law prompted a shift in approach, and Parliament instead decided to 

follow the example set by other jurisdictions and define with greater precision the 

concept of consent. The concern with defining consent was a concomitant of the 

reframing of the wrong of sexual assault that began to occur in the 1990s. If the earlier 

reforms had treated rape as a crime of physical violence, the next wave judged it 

primarily as a violation of individual autonomy. The critical determinant of illegal sexual 

conduct was thus proof of the presence of fetters on the expression of that autonomy via 

the mechanism of consent. 

3.3 Statutory Definition of Consent 

3.3.1 Victoria — Crimes (Rape) Act 1991  

Victoria was the first of the Australian states and territories to introduce a statutory 

definition of consent. The Crimes (Rape) Act 1991 (Vic) engaged with the task of 

defining consent in rape trials in three ways. It adopted a positive consent standard (free 

agreement) in s 36,
325

 it set out a non-exhaustive list of circumstances that would vitiate 

consent
326

 and it provided in s 37(a) for mandatory jury directions in relation to the 

meaning of consent and free agreement in appropriate cases.
327

 It was this last approach 
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that was perhaps the most ground breaking. In accordance with the terms of s 37(a) the 

suggested direction was in the following form: 

[T]he fact that a person did not say or do anything to indicate free agreement to a 

sexual act is normally enough to show that the act took place without a person’s free 

agreement. 

The effect of this direction was to introduce a presumption of non-consent where there 

was otherwise no indication of consent from the complainant, either physical or verbal. 

This amounted to a radical departure from the prevailing legal understanding that consent 

could be inferred from the absence of dissent. Defendants had previously been able to 

rely on evidence of lack of resistance by the complainant as the basis for the defence of 

an honest and reasonable belief in consent. Now such a belief would not be reasonable 

unless it was based on evidence of the positive communication of consent. Defining 

consent in terms of free agreement emphasised that the legislation embodied an 

affirmative consent standard that precludes arguments that submission equates with 

consent. 

3.3.1.1 Criticisms 

These amendments were not universally welcomed or approved. Some critics of the 

legislation maintained that it was politically motivated, concerned less with enacting 

substantial reform than with demonstrating that the government was at least doing 

something about the problem of sexual assault.
328

 There was a mixed reaction to the 

insertion of a legislative definition of consent in s 36. An evaluation report undertaken by 

Heenan and McKelvie for the Department of Justice found that solicitors and magistrates 

were generally approving, but there was much less acceptance from judges and 

barristers.
329

 Unsurprisingly perhaps, defence barristers were generally opposed to the 

definition, some suggesting that in some cases the definition would make their case 

‘virtually impossible to defend’.
330

 Those barristers who voiced some support were 

mainly prosecution barristers. For them the definition made it easier to prove absence of 

consent.
331

 The mandatory jury directions in s 37(1)(a) attracted much more emphatically 

negative comment from legal personnel. Nearly 50% of the practitioners and judges 

surveyed in Heenan and McKelvie’s report opposed the form of the jury directions.
332

 

The major objection was that the directions did not realistically reflect most individual’s 
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experiences of normal sexual encounters. As one barrister remarked, ‘I hazard a guess 

that in a vast number of sexual encounters there is nothing said one way or another about 

agreement or no agreement.’
333

 This comment ignores the fact that these jury directions 

only arise in a legal context where the consensual nature of the encounter is in dispute. 

Therefore, considerations that might be relevant to normal, healthy, consensual sexual 

conduct do not apply. It also implies that the legislation set out a requirement of verbal 

communication of consent which it did not. Fundamentally, though, criticisms like this 

betray a continuing endorsement of a normative view of coercive sexuality. If one 

accepts a deterministic explanation of gender roles in sexual encounters, where man is 

aggressive and woman is passive, then it is an unnatural distortion of these roles to 

require that a woman affirmatively convey her consent. The answer to these objections 

lies however in the very purpose of the legislation itself. The legislature was fully 

cognisant of the difficulties of obtaining a conviction when individual jury members are 

socialised to accept ‘a certain amount of coercion, aggression or violence against women 

as a normal, even desirable, part of sexual encounters.’
334

 A positive consent standard and 

mandatory jury directions on consent were intentionally adopted to effect change in 

social attitudes
335

 and in the hopes that they would serve an educative purpose — to rid 

rape laws of outmoded and prejudicial understandings of women’s lack of agency in their 

sexual life and to change the conception of normal sex on which those laws are based.  

3.3.1.2 Further Amendments 

Just how difficult a task such social change presented was confirmed by the need for 

subsequent amendments to the Crimes Act 1958 in 2006 and again in 2007. These 

amendments were the direct result of Victorian Law Reform Commission (VLRC) 

recommendations presented in a report on the operation of the amended sexual offences 

provisions.
336

 One of the principal aims of the 2006 amendments was to emphasise the 

educative aspect of the sexual offences legislation and to advance further the notion of 

communicative sexuality. The original formulation of s 37(1)(a), 
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[t]he fact that a person did not say or do anything to indicate free agreement to a 

sexual act is normally enough to show that the act took place without that person’s 

free agreement
337

   

had suggested that in an unusual case an accused would be able to rely on an inference of 

free agreement, even where the other party had given no indication one way or the other. 

The VLRC argued that such an outcome would be contrary to the idea of communicative 

sexuality that underpinned the reform efforts.
338

 And so the word ‘normally’ was omitted.  

The legislature further amended s 37 to require that the indication of consent be 

given ‘at the time at which the act took place’.
339

 Such a requirement would preclude an 

accused from arguing consent or a belief in consent by pointing out that the complainant 

had at first expressed a willingness to engage in particular sexual conduct, which she later 

withdrew. Together with the amendments to s 37, statements of the objectives and 

guiding principles of the legislation were inserted in s 37A and s 37B respectively. These 

sections are a clear expression of the aims of the reforms, and s 37B in particular attempts 

to counteract prejudicial juror assumptions about sexual assault that seem to present such 

an obstacle to conviction. Section 37B requires the courts, in interpreting the sexual 

offences provisions in the Crimes Act, to have regard to such factors as the significant 

underreporting of sexual assault,
340

 the fact that offenders are commonly known to their 

victims
341

 and the fact that there is often unlikely to be physical evidence of the assault.
342

 

The sexual assault provisions in the Crimes Act were most recently revisited in 

2007. Section 37 has been substantially amended and now contains precise directions on 

the matters relating to consent on which the judge must instruct the jury.
343

 Thus, a judge 

must only give a direction on consent where such a direction is relevant to the facts in 

issue and must relate that direction explicitly to the particular facts in issue and the 

specific elements of the offence to which the direction is relevant.
344

 Properly marshalled, 

these provisions should provide an opportunity to focus jurors’ attention on the legal 

notion of consent and alert them to the inappropriateness of applying their domestic 

understanding of consent to consideration of the issue of absence of consent. As s 37 

states, these measures have been adopted ‘to aid the jury’s comprehension of the 

direction’. The definition of consent and the vitiating circumstances in s 36 remain 
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unchanged but their effect has arguably been bolstered by the insertion of s 37AAA. 

Section 37AAA is a deeming provision and it provides that as a matter of law the 

circumstances set out in s 36 are evidence of absence of consent. It further provides that, 

where the existence of one of these circumstances is established beyond reasonable doubt 

‘the jury must find that the complainant was not consenting’.
345

 The prescriptive nature of 

this provision precludes the jury from adhering to traditional views about the interplay 

between the nature and quantum of force or threat, and the absence of consent. In 

addition, the removal from the jury of the freedom to draw their own conclusions about 

the significance of, for example, the fact that the complainant was substantially 

intoxicated, underscores the educative purpose of the legislation. It is one more step in 

constructing a robust foundation of communicative sexuality that the legislature has 

adopted as the standard in sexual relations.  

The legislative amendments were part of the Victorian Department of Justice’s 

system wide response to sexual offences, the Sexual Assault Reform Strategy (SARS). 

An evaluation report commissioned by the Department found that, generally, SARS has 

resulted in improvements in the experience of reporting sexual offences for victims.
346

 

However, the report also notes that the effectiveness of legislative amendments in 

relation to jury directions on consent remains subject to Court of Appeal decisions.
347

 A 

recent widely criticised decision overturning a conviction for rape, signals that courts 

may be willing to interpret the consent provisions in a way that is seemingly at odds with 

the communicative standard. In a case alleging the rape of a sleeping victim
348

 the Court 

of Appeal held that the trial judge’s directions in relation to the element of mens rea 

precluded juror consideration of the possibility that, whilst the accused was aware that 

the complainant might be asleep, it might also be a reasonable possibility that he believed 

she was awake. In a passage that is difficult to reconcile with the spirit of the legislation, 

Buchanan JA stated: 

Critically, during these manoeuvres, which involved a degree of physical 

manipulation by the applicant, there was no demur on the part of the complainant. 

The jury may have concluded that there was no protest by the complainant because 

she was asleep. Equally, if they had been properly instructed, the jury may have 

concluded that the applicant thought that the complainant might have fallen asleep 

but accepted that it was a reasonable possibility that the applicant believed that she 

had finally consented.
349
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Awareness of the possibility that the complainant was asleep was held to be insufficient 

to constitute the mens rea of the offences of rape. Special leave to appeal has since been 

granted by the High Court
350

 so the authoritative interpretation of the provisions remains 

unresolved.  

3.3.2 NSW — Crimes Amendment (Consent–Sexual Assault 

Offences) Act 2007  

New South Wales is the latest Australian jurisdiction to introduce a statutory definition of 

consent. Consent is now defined in s 61HA(2) of the Crimes Act 1900 in terms of free 

and voluntary agreement.
351

 This amendment followed a series of reports by different 

criminal justice research bodies, expressing a common concern with the problems of 

establishing absence of consent in rape trials and indeed the difficulties inherent in 

prioritising absence of consent. All the reports advocated legislative reform in the area of 

sexual offences laws.
352

 In particular, the Adult Sexual Assault Interagency Committee 

proposed that three areas should be the focus for change: the adoption of a statutory 

definition of consent; an expansion of the circumstances where consent would be 

presumptively vitiated and the introduction of an objective fault element in relation to 

mistaken belief in consent.
353

 In response, in 2007, the New South Wales government 

tabled the Crimes Amendment (Consent–Sexual Assault Offences) Bill.  Consent is 

defined in s 61HA(2) as follows: 

A person ‘consents’ to sexual intercourse if the person freely and voluntarily agrees 

to the sexual intercourse.  

There are now two categories of circumstances which negate consent: those in which 

there is no consent; and those where apparent consent may be vitiated. In accordance 

with s 61HA(4), there is no consent: 

(a) if the person does not have the capacity to consent to the sexual intercourse, 

including because of age or cognitive incapacity, or 

(b) if the person does not have the opportunity to consent to the sexual intercourse 

because the person is unconscious or asleep or 

(c) if the person consents to the sexual intercourse because of threats of force or 

terror (whether the threats are against, or the terror is instilled in, that person or 

any other person), or 
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(d) if the person consents to the sexual intercourse because the person is unlawfully 

detained. 

In accordance with s 61HA(6) consent may be vitiated: 

(a) if the person has sexual intercourse while substantially intoxicated by alcohol or 

any drug, or 

(b) if the person has sexual intercourse because of intimidatory or coercive conduct, 

or other threat, that does not involve a threat of force, or 

(c) if the person has sexual intercourse because of the abuse of a position of 

authority or trust. 

Advocates of a statutory definition of consent considered that it would 

standardise jury directions on consent and help to educate the public about the type of 

objective factors which might be indicative of valid consent in the legal context. 

Detractors argued that the definition, borrowed as it was from other jurisdictions, was at 

odds with the way the common law definition had evolved in New South Wales.
354

 

Considering that the aim of the reforms was ‘to enact a more contemporary and 

appropriate definition than is currently available under the common law’,
355

 the latter 

objection would seem to be misconceived. A further objection was that the definition did 

not provide clarity about the issue of consent. Since the definition gave no guidance 

about the nature of permissible constraints on freedom or voluntariness, it did not resolve 

the question of the validity of consent which was given in response to persuasion.
356

  

3.3.2.1 Automatic Negation of Consent 

In answer to the latter criticism, it is now the case that guidance is provided in the form of 

the expanded list of circumstances which negate consent. The amended Act contains, in 

ss 61HA(4)–(5), a catalogue of situations where the victim’s consent will be 

presumptively negated. Accordingly, the Crown is entitled to rely on proof of the relevant 

circumstance as proof of absence of consent. The enumerated circumstances are 

examples of perhaps the most common situations in which agreement is not freely given 

but the provision emphasises that the list is not exhaustive. The amended provisions are 

more extensive than the previous corresponding provision, s 61R, which was essentially a 

statutory rendering of the relevant common law principles, viz, only mistakes as to the 

nature or purpose of the act, mistakes as to the identity of the other person, or the 

presence of sufficient force or threats of force would vitiate consent. In particular the 

circumstances in which consent will be presumptively negated have been expanded to 

include the circumstances that the victim is unlawfully detained and, due inter alia to 
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cognitive or age incapacity, the victim does not have the capacity to consent. It may be 

thought that it is already implicit in defining consent in s 61HA(2) as ‘free and voluntary 

agreement’ that the victim has the capacity to give consent and that a wide variety of 

constraints would illegitimately undermine that capacity. But at least one commentator 

has suggested that s 61HA(4)(a) may in effect ‘counter the generality of s 61HA(2)’.
357

 

Since s 61HA(4)(a) adverts to the negation of consent due to cognitive or age incapacity, 

it at least opens up the possibility that if s 61HA(2) is construed in the light of s 

61HA(4)(a), the assessment of whether agreement is free and voluntary will be restricted 

to considerations of cognitive or age incapacity, whereas the intention was that the 

provision operate more broadly. 

Section 61HA(4) is also potentially problematic because of its prescription of a 

causal connection between the listed circumstances and the granting of consent. For 

example, s 61HA(4)(c) provides that a person does not consent to sexual intercourse ‘if 

the person consents ... because of threats of force or terror’ (emphasis added). This may 

suggest to jurors that, even where they are satisfied of the concurrency of absence of 

consent and the existence of threats, they may legitimately maintain doubts about a 

causative connection based on old discredited assumptions. So, for example, where there 

is evidence that the complainant was physically threatened and submitted to sexual 

intercourse, if the trier of fact believes that women enjoy forceful sex, the nexus between 

the threat and the granting of consent cannot be established.  

3.3.2.2 Possible Negation of Consent 

Along with the new categories of presumptive negation of consent there are now 

additional categories which, whilst not generating a presumption of absence of consent, 

nevertheless constitute indicia of non-consent. These are contained in s 61HA(6). The 

self-intoxication of the victim,
358

 non-violent threats
359

 and the abuse of a position of 

authority or trust
360

 are grounds on which it may be established that a person did not 

validly consent. The principle that non-violent threats will vitiate consent is not novel in 

the context of the Crimes Act 1900, however the impact of such threats on an accused’s 

culpability for a sexual offence was previously governed by s 65A, since repealed.
361

 

Section 65A created the less serious offence of sexual intercourse procured by 
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intimidation, coercion and other non-violent threats, an offence punishable by a 

maximum of six years imprisonment. These circumstances are now subsumed into the 

consent provisions relating to the graded sexual assault offences, which attract 

maximums of between 14 years and life imprisonment. Juries no longer have the 

opportunity to convict of a lesser offence in circumstances that may be regarded by some 

as less objectively serious, for example where there is an absence of violence or where 

the victim has already acquiesced in sexual activity short of penile penetration.  Whilst it 

may be argued that some account of the objective seriousness of the circumstances of the 

assault can be made in sentencing, it remains the case that ‘juries may be reluctant to 

convict for serious crimes … where they perceive that an offender is perhaps less 

blameworthy’.
362

 This is a common justification for a two-tiered offence of rape, with 

only violent or stranger rapes attracting the maximum penalty. However, as Temkin 

asserts, legislation framed in this way,  

would undermine a woman’s right to choose whether to have sexual intercourse no 

matter what the circumstances and would condone in some measure the conduct of a 

man who denies her that choice. 
363

 

It is argued that Parliament was right to repeal s 65A as, in effect, it downplayed the 

trauma suffered by victims of non-violent coerced sex. In such cases, as in cases of 

violent coercion, the question for the jury now is, whether, in the light of such threats, the 

complainant can still be said to have given free and voluntary agreement. 

Both the provisions dealing with non-violent threats and the abuse of a position 

of authority or trust
364

 stipulate a causal link between consent to sexual intercourse and 

the vitiating circumstance. That is, the Crown must demonstrate that sexual intercourse 

occurred because of the threats or abuse of a position of power. No such causal link is 

stipulated, however, where the Crown seeks to rely on the victim’s intoxication by 

alcohol or drugs to negate consent. Section 61HA(6)(a) states that a person’s consent 

may be negated: 

If the person has sexual intercourse while substantially intoxicated by alcohol or any 

drug (emphasis added). 
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Whilst it is clear that no direct causal link is mandated between the fact of substantial 

intoxication and the granting of consent it is equally clear that intoxication can only be 

relevant in so far as it relates to the quality of that consent. The question for the jury must 

therefore be whether the intoxicated complainant nevertheless freely and voluntarily 

agreed to sexual intercourse. Such a determination will be unproblematic where the 

complainant is rendered asleep or unconscious due to the effects of alcohol or drugs and 

in any case such a situation would presumably trigger the operation of s 61HA(2) which 

defines consent in terms of free and voluntary agreement, and s 61HA(4)(b) which deems 

that consent is absent if the person is asleep or unconscious. Whether substantial 

intoxication falling short of these extremes has rendered the complainant incapable of 

giving free and voluntary consent remains a jury question, the determination of which 

will be influenced by both the particular prejudices of individual jurors and the clarity of 

the judge’s directions to them. Since a nexus between the fact of the complainant’s 

substantial intoxication and the granting of consent is not stipulated there is a risk that 

defendants may be convicted for engaging in sex with someone who is intoxicated but 

who would have in any case agreed to sex if she was sober. Admittedly the risk is small, 

considering the likelihood of victim-blaming in such a scenario
365

 but it does raise the 

possibility of the ‘extension of the criminal law to catch people who might not otherwise 

be regarded as criminals’.
366

 A provision such as that in s 2A(2)(a) of the Tasmanian 

Criminal Code requiring an affirmative communication of consent would help to secure  

fairness to both the accused and the complainant in such circumstances. Rather than 

considering whether a conscious, intoxicated complainant was deprived of the capacity to 

consent, the jury’s enquiry would focus on the arguably less problematic question of the 

existence of evidence of affirmative consent. There would be no legal prohibition on 

consensual, intoxicated sex, as long as there was evidence of positive, free agreement.  

3.3.3 United Kingdom —Sexual Offences Act 2003 

The United Kingdom has also pursued the model of a statutory definition of consent 

operating in conjunction with the ‘category approach’
367

 of enumerating circumstances 

where a presumption of absence of consent operates. The UK Sexual Offences Act 2003 
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(SOA) shares some common ground with the New South Wales Crimes Act 1900 with its 

two-tiered approach to these presumptions. Where the New South Wales legislation 

distinguishes between circumstances in which a person does not consent and 

circumstances where it may be established that they do not consent
368

 the UK approach is 

to classify the presumptions as either evidential or conclusive. The evidential 

presumptions generate a presumption of absence of consent and knowledge of absence of 

consent in specified circumstances unless sufficient evidence is adduced by the defence 

to raise the issue of consent or reasonable belief in consent. The conclusive presumptions 

generate a presumption of absence of consent in specified circumstances that cannot be 

rebutted by evidence adduced by the defence. The evidential presumptions relating to 

consent are contained in s 75 and the conclusive presumptions are contained in s 76. 

Generally, the evidential presumptions relate to circumstances of force or threats of force 

and victim incapacity. For example, in accordance with s 75, evidence that the 

complainant was asleep or unconscious or that she was subjected to violence will give 

rise to an evidential presumption that she did not consent. Section 76 provides that 

absence of consent will be conclusively presumed in two situations: where the accused 

has intentionally deceived the complainant as to the nature or purpose of the act; and 

where the accused secures consent by impersonating someone known to the 

complainant.
369

 Consent is defined in s 74 of the Act in the following terms: 

For the purposes of this Part, a person consents if he agrees by choice, and has the 

freedom and capacity to make that choice.
370

 

3.3.3.1 Criticisms 

The consent provisions in the SOA have been criticised on a number of fronts. First, it 

has been argued that the definition in s 74 lacks sufficient clarity and in practice is likely 

to be interpreted in accordance with stereotypical juror assumptions about sexual 

assault.
371

 Second, whereas the circumstances in s 75 are to be regarded merely as 

evidence of absence of consent critics contend that they should properly be regarded as 
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constituting non-consensual sex in fact.
372

 Third, Temkin and Ashworth note the pitfalls 

of exhaustively enumerating the presumptions, suggesting that particular circumstances 

that should rightly have been included are absent. Although the Home Office consultation 

document which formed the basis for much of the SOA considered that the list would be 

refined over time by the courts
373

 the legislation in its final form precludes the common 

law development of further presumptions against consent.
374

 Finally, there has been 

criticism of the overall structure of the sexual assault provisions and how the alternative 

approaches to establishing absence of consent were intended to interact.  

Definitional Problems 

Where the facts of a particular case do not provide a basis for the enlivening of the 

presumptions in ss 75 and 76 the jury must rely on the definition of consent in s 74 in 

determining the existence of consent. Commentators have criticised s 74, principally on 

the grounds that it is ambiguous and that it still leaves the notion of consent open to 

manipulation by defence counsel. For example, it is by no means clear that defining 

consent in terms of agreement leads to a clarification of the concept. There is just as 

much ambiguity about the meaning of agreement as there is about the meaning of 

consent. The legislation sets few limits on the range of subjective states that jurors may 

legitimately interpret as agreement in the legal context, beyond the extremes of violence 

and incapacity. In the absence of a positive communication standard, there is no 

indication whether only evidence that the agreement was articulated in some way will 

raise a reasonable doubt about absence of consent or whether it is sufficient to argue a 

‘meeting of minds’.
375

 If it is the latter, then prejudicial rape stereotypes may still operate 

in the process of interpreting whether or not the complainant’s words or actions are 

indicative of consent. Moreover, the requirement that the agreement be ‘by choice’ 

generates its own definitional problems. Can the complainant be said to have agreed by 

choice when the only alternative is to be beaten by her assailant, or must the choice be 

free and voluntary? Without guidance about the quality of the choice there are no 

guarantees that the definition in s 74 will promote the right to sexual autonomy.  

The task for the jury is further complicated because they must also consider 

whether the complainant had the freedom and capacity to make that choice. These terms 

are ‘heavily contested in meaning’.
376

 Freedom and capacity are relative concepts, and all 

                                                      
372

 Tadros, above n 96, 523. 
373

 Home Office (UK), Setting the Boundaries: Reforming the Law on Sexual Offences: Volume 1 

(2000) [2.10.7]. 
374

 Temkin and Ashworth, above n 96, 338. 
375

 Tadros, above n 96, 521. 
376

 Ibid 522. 



91 

 

choices can be regarded as fettered in some way. Critically though, the jury must be 

informed about where the  boundaries of freedom to consent are drawn beyond which, at 

least in the legal context, the complainant’s freedom or capacity is unacceptably 

constrained. The Home Office Report recommended that the legislation include a 

standard jury direction on consent, which could challenge erroneous and discriminatory 

juror assumptions
377

 but ultimately this recommendation was not adopted. Instead, it has 

been left to the Judicial Studies Board to formulate such a direction. The Home Office 

report observed that a direction enshrined in legislation offered greater opportunity for 

debate as to its eventual form and greater opportunity for exposure to a wide public 

audience.
378

 Several commentators have also questioned the wisdom of leaving ‘a pivotal 

element of the reform strategy – a new autonomy-based approach to determining consent 

… in the hands of the Judicial Studies Board’.
379

 In contrast, the Victorian Crimes Act 

1958 includes mandatory jury directions on consent in s 37AAA and supplements these 

with a statement of objectives and guiding principles in ss 37A and 37B, which denote 

personal autonomy as the signifier of valid consent. Arguably the UK parliament missed 

an opportunity to do the same.  Admittedly, it may be that it was looking over its 

shoulder to the Strasbourg Court, wary of providing too much statutory guidance on 

matters of fact in case it raised fair trial issues. Effective removal of issues from the trier 

of fact, by way of mandatory jury directions, might contravene the Human Rights Act 

1998 (UK) and the right to a fair trial guaranteed under article 6 of the European 

Convention on Human Rights
380

 in the same way that the restrictions on sexual history 

evidence imposed by the Youth Justice and Criminal Evidence Act 1999 (UK) were 

initially found to be incompatible with article 6.
381

 Victoria also has a human rights 

instrument, the Charter of Human Rights and Responsibilities 2006 (Vic).When the 

Crimes Amendment (Rape) Bill which inserted s 37AAA was introduced the Attorney-

General declared that the bill was compatible with the Charter.
382

 An inference that might 

be drawn from Victoria’s implementation of mandatory jury directions on consent is that 

the principle of the protection of a complainant’s personal autonomy was thought to 

outweigh any potential infringement of an accused’s fair trial rights. It may, however, 

have simply been the case that there was a lack of awareness of human rights 
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implications, a symptom of the generally weaker recognition of formal human rights 

protections in Australia.
383

  

Evidence of Non-Consent 

The second major criticism of the legislation concerns the presumptions contained in ss 

75 and 76. Section 75 consists of evidential presumptions in relation to consent. The 

effect of these presumptions is that where one of the circumstances outlined in ss (2)(a)–

(f) is proved beyond reasonable doubt, the complainant is taken not to have consented 

unless the defendant can adduce sufficient evidence to raise a doubt about consent or 

reasonable belief in consent. The presumptions are intended to refine the definition of 

consent and narrow the jury’s focus in their deliberations on consent by describing 

situations where they may conclude that the complainant was not consenting. Since these 

presumptions are only evidential and not conclusive it follows that the circumstances in s 

75 do not in themselves constitute absence of consent. Therefore, it is open to the jury to 

conclude that the circumstances may be compatible with consent.
384

 As Tadros points 

out, the section confuses evidence of absence of consent with absence of consent as a 

subjective state of mind. At least some of the circumstances in s 75 in fact constitute a 

lack of consent as defined in s 74.
385

 For example, s 75(2)(a) provides that the use or 

threat of violence against the complainant is evidence of absence of consent, that is, the 

jury is permitted to interpret evidence of violence as evidence that the complainant did 

not agree by choice. However, whereas expressions of fear or distress might amount to 

evidence that the complainant’s freedom to choose had been compromised, the use or 

threat of violence should amount in fact to a lack of freedom, it is not merely evidence of 

that lack.
386

 The result is that the defence will be entitled to raise evidence to enliven the 

issue of consent even in relation to situations that should instead be conclusive of absence 

of consent.  

A further criticism relates to s 75(1)(c), which provides that an evidentiary 

presumption of absence of consent will not arise unless the defendant is aware of the 

existence of any of the circumstances enumerated in ss (2).
387

 Although, in relation to 
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those sexual offences to which the presumptions apply,
388

 the accused’s awareness will 

be relevant to establishing the mental ingredient of an absence of a reasonable belief in 

consent, it cannot logically affect the external ingredient of absence of consent, which is 

the subject of the evidentiary presumptions. If, for example, the complainant is suffering 

from a physical disability that prevents her from communicating her consent then prima 

facie she is not consenting. The fact that the accused is unaware of her disability in no 

way affects her subjective state of mind. It seems unprincipled that the question of the 

defendant’s awareness should determine the question of whether he is charged with an 

evidentiary onus when his awareness can have no bearing at all upon the existence or 

otherwise of that element to which the onus relates, i.e., the absence of consent.  

If the defendant hopes to rebut the presumption in s 75 he bears an evidentiary 

onus in relation to adducing evidence of consent or evidence which will sustain a 

reasonable belief in consent. The section requires that the evidence be sufficient to raise 

the issue. Once again the lack of definitional clarity creates problems for the 

implementation of this provision. How is the court to determine what amounts to 

evidence of consent when the concept of consent itself is ambiguous?
389

 How much 

evidence will be sufficient to raise an issue? If the threshold is set too low then in effect s 

75 becomes redundant. The evidential presumptions are rendered impotent if any 

evidence at all will rebut them. On the other hand if the threshold is set too high, this has 

implications for the presumption of innocence in the sense that the accused may in effect 

be required to provide conclusive evidence of consent.
390

  

Ultimately, though, it may be that the burden is likely to be easily discharged, 

particularly in view of the fact that UK legislation is interpreted in light of the provisions 

of the European Convention on Human Rights.
391

 Specifically, article 6(2) confirms the 

presumption of innocence in criminal trials. Once the evidentiary onus is satisfied, the 

onus of proof reverts to the prosecution who must prove beyond reasonable doubt that 

there was no consent. Thus it may be that it will require scant evidence before the 

complainant is once again required to defend her behaviour and character before a 

sceptical jury primed with all the prejudices that the SOA was intended to combat.
392
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Based on the tenor of directions contained in the Crown Court Bench Book this would 

seem to be a realistic assumption. A footnote to the suggested directions on consent, 

capacity and voluntary intoxication reads: ‘See also the evidential presumptions about 

consent in sections 75 and 76 Sexual Offences Act 2003 which in practice seldom apply’ 

(emphasis added).
393

 

An Exhaustive List 

Unlike other jurisdictions, which have adopted a category approach to non-consent,
394

 the 

lists of vitiating circumstances in the SOA are exhaustive. The original recommendation 

in the Home Office Report was that the legislation should enumerate those situations 

where consent was most clearly absent, leaving it to the courts to develop further 

circumstances on a case by case basis. Instead, Parliament adopted an exhaustive list that 

prevents development of further categories through the common law. If additional 

categories are to be added this must now be done by legislation.
395

 This would be less 

problematic if the original list was comprehensive. However, ss 75 and 76 are markedly 

deficient in several respects. 

First, the legislation contains a presumption only in relation to threats of 

violence. There is no acknowledgement that other species of threat, such as threats to 

one’s livelihood or threats of public humiliation for example, may be just as effective in 

inducing consent as threats of physical violence. Moreover, the legislation introduces a 

novel requirement that the threats be of immediate violence. The previous law included 

no such restriction. Presumably the drafters considered that a threat of future violence 

either against the victim or, more logically, against a third party such as her children, 

would not have sufficient substance to vitiate consent since the victim could seek help in 

the interim. Such a view fails to take into account the very real force of such threats in 

particular contexts. As Baroness Noakes stated in debate on the Sexual Offences Bill: 

If threats are made of future harm, whether to the victim, to a child or to another 

relative or friend, those threats can carry an absolute conviction, very powerfully, to 

the person who is being attacked. That person, if he or she is in an abusive 
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relationship, may feel completely powerless to resist. It is just as real as any other 

form of threat.
396

 

The requirement that the threat be an immediate and violent threat can be contrasted with 

the Tasmanian provision, which is cast in very broad terms. Consent under s 2A of the 

Tasmanian Criminal Code is vitiated where it is procured by a threat of any kind.
397

 This 

correctly redirects the enquiry away from a consideration of the objective seriousness or 

immediacy of the threat, to the single, relevant question, whether the threat in fact 

procured consent.  

Second, cases involving voluntarily intoxicated complainants are excluded from 

the operation of the evidential presumptions in the SOA. Section 75(2)(f) provides that a 

person does not agree by choice where a stupefying substance has been administered to 

them. Since voluntarily intoxicated complainants are excluded from the reach of the 

provision the implication is that women who consume alcohol are to some degree 

responsible for their victimisation and accordingly undeserving of the law’s protection. 

Third, the wording of the section potentially jeopardises the fundamental principle of 

fairness to the accused. The section requires only that the substance administered ‘was 

capable of causing or enabling the complainant to be stupefied or overpowered’
398

 and 

not that in fact it had that effect. Theoretically, therefore, a defendant could be convicted 

of rape on the basis that he spiked the victim’s drink irrespective of the fact that the 

substance had no effect on her capacity to consent. 

Structure of the Provisions 

A final criticism levelled at the SOA relates to the structure of the consent provisions as a 

whole. It is clear that the definition, the evidential presumptions and the conclusive 

presumptions are linked but, if the sections are intended to interact in an hierarchical way 

(which seems likely), the basis on which they have been ordered is less evident. There is 

no clear indication whether the most reprehensible conduct attracts a conclusive 

presumption or simply conduct that is most obviously incompatible with consent.
399

 

However, the way that the provisions are juxtaposed invites the conclusion that procuring 

consent by an intentional deception as to the nature of the act,
400

 a circumstance which 

generates a conclusive presumption in relation to absence of consent, is more 
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reprehensible than using violence to procure consent.
401

 Such a conclusion may be quite 

valid based on a particular factual scenario but it will not necessarily be warranted in all 

cases. 

3.3.3.2 Summary of the Sexual Offences Act 2003 

In the second reading speech on the Sexual Offences Bill 2003 Lord Falconer observed 

that the existing law on sexual offences was ‘archaic, incoherent and discriminatory’
402

 

and that it failed to reflect ‘changes in society and social attitudes’.
403

 Given the identified 

shortcomings of the current law it seems that the same observations may still be made. 

Some of the problems are the result of poor drafting, but more fundamentally the 

legislation fails to establish the contours of the legal notion of consent. Arguably, 

initiatives such as the Victorian practice of giving juries a statement of guiding principles 

to assist in the interpretation of the definition of consent more effectively restrict the 

jury’s deliberations to a consideration of consent only in its legal context.      

3.3.4 Canada —Criminal Code 

In 1983 the Canadian legislature replaced the crime of rape with a series of sexual assault 

provisions that emphasised the violence of the offence. The raft of reforms also abolished 

spousal immunity from prosecution for rape, imposed restrictions on cross-examination 

on the complainant’s sexual history and repealed the law in relation to corroboration of 

the complainant’s testimony and the doctrine of recent complaint. These rape shield 

provisions eventually fell foul of the recently instituted Canadian Charter of 

Fundamental Rights and Freedoms.
404

 In the Supreme Court of Canada case of 

Seaboyer
405

 the restrictions on sexual history evidence were struck down as a violation of 

the defendant’s right to full answer and defence guaranteed under ss 7 and 11(d) of the 

Charter. In response to the decision in Seaboyer the Minister of Justice, the Hon Kim 

Campbell, convened a gathering of women’s groups from across Canada. This coalition 

eventually drafted Bill C-49, re-writing some of the offending provisions identified in 

Seaboyer.
406

 The Bill went further though than merely redrafting the rape shield laws. It 
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was also designed ‘to amend the substantive law of sexual assault to define consent and 

non-consent so as to narrow the range of “evidence” capable of being relevant to the 

determination of guilt or innocence’.
407

 In other words, the amendments were intended to 

address the problem, now familiar in the context of this thesis, of prejudicial thinking in 

jury decision making in rape trials.  

The Criminal Code now contains a legislative definition of consent which applies 

to sexual assaults in s 273.1(1), ‘the voluntary agreement of the complainant to engage in 

the sexual activity in question’, coupled with a list of circumstances where no consent is 

obtained, in s 273.1 (2). These circumstances are supplemented by vitiating 

circumstances in s 265(3) which apply to assaults generally. This is the same approach 

apparent in the treatment of the issue of consent in the Victorian, Tasmanian and New 

South Wales legislative regimes. All these statutes have adopted a legislative definition 

of consent and the definition itself is in similar terms.
408

 All include a non-exhaustive list 

of circumstances, which vitiate consent.
409

 There are minor differences in the structure of 

the provisions but arguably these differences do not affect the substantive operation of 

the provisions. The Canadian approach separates the vitiating circumstances into those 

which apply to assaults generally and those which specifically apply to sexual assaults. In 

addition, circumstances in which an ostensible consent will not exculpate the accused are 

enumerated in s 265(3) and circumstances where legally consent does not exist are 

addressed separately in s 273.1(2). In Tasmania, Victoria and New South Wales vitiating 

circumstances are dealt with in one general provision. The real difference is that, whereas 

the Victorian and Tasmanian jurisdictions have unambiguously emphasised the 

importance of communicated consent and the implications of the complainant’s failure to 

manifest consent,
410

 the Canadian provisions do not directly address the effect of 

passivity on determinations relating to absence of consent. At best, s 265(3) provides that 

there is no consent if submission or lack of resistance is induced by force, threats of force 

or abuse of a position of authority. It is suggested that this has contributed to the 
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inconsistency with which the legislation has been interpreted in subsequent Canadian 

cases. In the absence of an unambiguous requirement of communicated consent some 

courts have accepted that inferences may be drawn from the complainant’s behaviour 

sufficient to create a reasonable doubt about absence of consent. In this way, the 

assumptions about rape and genuine rape victims that Bill C-49 sought to eradicate from 

the rape trial have been reinvested with legitimacy.  

The Supreme Court decision in R v Ewanchuk
411

 is the leading authority on the 

interpretation of s 273.1 of the Criminal Code. This decision was originally hailed as 

judicial confirmation that in sexual encounters, no means no.
412

 More recent 

commentators have suggested that in fact the majority judgment goes further than this. It 

is claimed that, correctly understood, the decision ‘more accurately stands for the 

proposition that ‘only yes means yes’.
413

 The effect of this distinction is more than 

merely semantic. A consent standard that falls short of a requirement of explicit 

communicated agreement, that is, no means no, does not bar a finding by the trier of fact 

that a failure to manifest dissent may amount to implied consent. However, the majority 

in Ewanchuk rejected a defence of implied consent insisting: 

the trier of fact may only come to one of two conclusions: the complainant either 

consented or not. … If the trier of fact accepts the complainant’s testimony that she 

did not consent, no matter how strongly her conduct may contradict that claim, the 

absence of consent is established.
414

  

The majority view thus supports a communicative model of consent, that is, ‘only yes 

means yes.’ Cases post-Ewanchuk seem to confirm the Supreme Court’s interpretation of 

the consent provisions. Gotell, for example, states that subsequent judicial decisions have 

embraced a positive consent standard.
415

 In some cases the more exacting requirement of 

informed consent has been applied. In R v RR,
416

 an appellate decision from Ontario, 

Abella JA approved the comments of Thompson J at first instance in relation to the 

concept of consent. Thompson J stated:  

It is not sufficient to simply determine whether an individual said yes when asked if 

they would submit to or engage in a particular activity. It must be determined 
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whether that individual made such a decision of their own free will, fully aware of 

or apprised of the proposed activity and its consequences.
417

  

It now appears that courts are willing to increase the scope of behaviours that fall 

within the ambit of prohibited sexual conduct. No longer is the credible assault scenario 

likely to be restricted to incidents of stranger rape, and no longer is the credible 

complainant necessarily one who is sober, modest and virtuous.
418

 L’Heureux- Dubé J’s 

concurring judgement in Ewanchuk, in which she explicitly rejected reliance on classic 

stereotypes of rape, has been approved in several more recent cases.
419

 Commenting on 

statements of McClung JA in the Court of Appeal in which he noted that the complainant 

‘did not present herself to Ewanchuk or enter his trailer in a bonnet and crinolines’
420

 

L’Heureux- Dubé J declared, ‘[t]hese comments … help reinforce the myth that under 

such circumstances, either the complainant is less worthy of belief, she invited the sexual 

assault, or her sexual experience signals probable consent to further sexual activity.’
421

   

It would be premature, however, to declare victory in the struggle against the 

unwarranted influence of stereotypes and prejudices in rape cases. Ewanchuk continues 

to be misapplied and rape stereotypes continue to influence courts’ findings in relation to 

consent.
422

 In addition Gotell argues that, even if the complainant’s character and 

demeanour are no longer routinely exploited as evidence of consent the practice of victim 

blaming continues and it is only the nature of the impugned conduct that has changed. 

Now it is the complainant who fails to take responsibility for her own safety or who does 

not engage in effective risk management who invites censure, rather than the woman who 

is of dubious moral character.
423

 Despite this, Gotell suggests that the legislative reforms 

and the decision in Ewanchuk have brought about a genuine shift in the focus of the 

court’s analysis. Since reasonable doubt about the ingredient of absence of consent 

requires evidence of clear, express agreement, where such evidence is lacking, consent 

may no longer be inferred from the complainant’s equivocal actions or from her 

passivity. The only behaviour that may relevantly be the subject of the court’s scrutiny is 

that of the accused as it examines the evidence relating to the steps he took to establish 

the existence of consent.
424

 This is a shift that has been occasioned by the amendments to 

s 273.1. The definition of consent in s 273.1(1) suggests that absence of consent as an 

external element of the offence is to be determined from the subjective perspective of the 
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complainant.
425

 Together, ss 153.1(3) and 273.1(2) impose limits on the type of evidence 

that will be relevant and admissible in establishing consent. For example, prima facie an 

expression of lack of agreement to the proposed sexual act must now be accepted as 

conclusive evidence of absence of consent.
426

 The complainant’s objective behaviour can 

no longer be used against her to defeat the presumption of absence of consent entailed by 

ss 153.1(3) and 273.1(2).  Instead, once absence of consent is made out on the basis of 

the existence of a vitiating circumstance, the evidentiary onus shifts to the accused to 

explain the steps he took in arriving at a belief that the acts were consensual. 

The reasonable steps enquiry is important in establishing the mens rea of the 

offence where the Crown is required to prove a fault element, and in establishing whether 

a claim of mistaken belief in consent should exculpate the accused. The question of the 

way that the accused’s subjective state of mind relates to culpability represents the last 

major area of rape law that has been the target for reformers. The final section of this 

chapter presents a comparative evaluation of reform efforts that have relied upon 

amending the law in relation to knowledge of absence of consent and mistaken belief in 

consent. 

3.4 The Mental Element and Mistaken Belief in Consent  

Reforms that focus on the accused’s awareness have tended to concede an aspect of 

objectivity in the formulation of the mental element of sexual offences and in the defence 

of mistaken belief in consent. In those jurisdictions where a fault element is prescribed, 

the relevant subjective mental state for rape, for example, is knowledge of absence of 

consent. At common law the requisite knowledge can generally be established by proving 

either that the accused in fact knew that the other party was not consenting or that the 

accused was reckless as to whether the other person was consenting. Recklessness 

consists of either advertence to the possibility that the other person is not consenting or a 

complete failure to turn one’s mind to the question of consent. Successful denial of the 

fault element requires that the accused held an honest belief in consent but does not 

require that that belief be objectively reasonable.
427

 A wholly subjective assessment of 

the accused’s awareness has been criticised on the grounds that it places responsibility on 

the complainant to manifest positive dissent and permits prejudicial beliefs about 

women’s sexual behaviour to be exculpatory in the context of very serious criminal 

offences and voluntary conduct that has had a traumatic impact on another individual. 
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Accordingly, there have been proposals put forward that a modified standard should be 

adopted.
428

  

In those jurisdictions where no mental element is prescribed, reformers have 

targeted the way the test for the defence of mistaken belief in consent has been 

formulated. A mistaken belief that the complainant was consenting is generally 

exculpatory in relation to adult sexual offences. In the code jurisdictions in Australia
429

 

and in New South Wales as a result of the 2007 amendments, the belief in consent must 

be both honest and reasonable as distinct from the orthodox common law position, which 

only requires that the belief be honestly held. The common law stance is a consequence 

of the fact that, at common law an honestly held belief in consent negates the wholly 

subjective mental element of knowledge of absence of consent. In the code jurisdictions 

the mental element for rape is limited to an intention to penetrate so a mistaken belief in 

consent does not constitute a denial of the mental ingredient, but instead is offered as a 

defensive excuse for otherwise blameworthy conduct. Thus, the orthodox common law 

approach is to apply a subjective test to the determination of the question of mistake and 

the code approach is to impose a mixed test which includes an evaluation of objective 

reasonableness. There is an evident tension between these two approaches and arguments 

have been advanced in favour of both.
430

 On the one hand, a subjective analysis of 

mistaken belief accords with general legal principles and the presumption of mens rea, or 

guilty mind,
431

 the strength of which was confirmed in the Australian High Court case of 

He Kaw Teh.
432

 On the other hand, an objective approach precludes the defendant from 

enlisting as support for his mistaken belief the discriminatory stereotypes about female 

sexual behaviour that modern reform efforts have sought to expunge. An examination of 

the way that the various sexual offences provisions are constituted reveals, however, that 

in fact there is not a stark dichotomy between the two approaches and that both the 

objective and subjective tests have been modified to some degree. 

The defence of mistake of fact is provided for in s 14 of the Tasmanian Criminal 

Code. The availability of the defence, in relation to rape and other sexual offences was 
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confirmed in Snow’s Case.
433

 The rules governing the application of the defence in 

relation to mistakes about consent in the context of sexual offences are found in s 14A, 

which was inserted as part of the reforms in 2004. The belief must be in consent as 

defined in s 2A, that is, consent which amounts to free agreement, and the mistake must 

be one that is both honest and reasonable. The other code jurisdictions also require that 

the mistaken belief satisfies the test of reasonableness.
434

 The test has not, however, been 

interpreted as a wholly objective one, and in several cases a hybrid test has been upheld 

which considers whether the belief was reasonable taking into account the particular 

circumstances of the accused. Murray J in the case of BRK v The Queen
435

 endorsed the 

trial judge’s direction that, ‘the question of reasonableness was “to be judged by the 

standard of a reasonable person of the same age, background and level of intellectual 

functioning as the accused”’.
436

 This approach was also approved in Aubertin v State of 

WA
437

 with McClure JA stating: 

The requirement that the belief be reasonable imports an objective standard. The 

subjective aspect is that the reasonableness is to be judged by reference to the 

personal attributes and characteristics of the accused that are capable of affecting his 

or her appreciation or perception of the circumstances in which he or she found 

himself or herself. However, the ambit of what constitutes the personal attributes 

and circumstances of a particular accused has not to my knowledge been identified 

or exhaustively enumerated. It covers matters over which an accused has no control 

such as age (maturity), gender, ethnicity, as well as physical, intellectual and other 

disabilities. This list does not purport to be exhaustive.
438

  

Establishing the scope of the ‘personal attributes and characteristics’ which are relevant 

is critically important, since the objective test will be of no practical effect if any beliefs 

and attitudes, no matter how unreasonable, are permitted to influence the assessment of 

reasonableness. Recognising that not all personal attributes will be relevant, in Aubertin 

McClure JA added: 

Further, a person’s values, whether they be informed by cultural, religious or other 

influences, are not part of a person’s characteristics or attributes for the purpose of 

assessing the reasonableness of an accused’s belief. For example, values resulting in 

extreme views as to the appropriate mode of dress for women, from which 

inferences about consent are purportedly drawn, cannot positively affect or inform 

the reasonableness of an accused’s belief. Values do not impact on the capacity to 

perceive or appreciate primary objective facts or the capacity to process that 

information. In any event, reasonableness must be judged in the light of generally 

accepted community standards and attitudes.
439
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At common law, the offence of rape incorporates the mental element of 

knowledge that the complainant is not consenting or at least recklessness in this regard. 

The leading common law decision in relation to mistake comes from the House of Lords 

case of Morgan.
440

 This case established that an honestly held belief in consent, no matter 

how objectively unreasonable, will negate the mental element of knowledge of absence 

of consent. Whilst this decision accords with orthodox legal doctrine on mens rea it has 

attracted strong criticism, particularly from feminist advocates of rape reform.
441

 It is at 

odds with the direction of modern law reform initiatives in that it credits justifications for 

belief in consent even where that belief is grounded in the very stereotypes that the 

adoption of a communicative standard of consent is intended to counteract. Though 

different paths have been taken to address this concern, most common law jurisdictions 

have now moved away from an unmodified subjective standard of reasonableness. 

3.4.1 Victoria 

In Victoria the assessment of the defendant’s knowledge about consent no longer 

incorporates a wholly subjective test. As a result of the new s 37AA
442

 in an appropriate 

case the jury is to be directed that they must consider whether the belief was reasonable 

in all the relevant circumstances. Since knowledge of absence of consent or recklessness 

as to the existence of consent is an ingredient of the offence of rape, it remains the case 

that an honest belief in consent will be sufficient to exculpate the defendant, but the 

mandatory jury directions in s 37AA bring objective considerations to the task of 

assessing whether the Crown has disproved such knowledge or recklessness beyond 

reasonable doubt. Thus far, this does not necessarily represent a rejection of the common 

law position expressed in Morgan. As that case recognised, the jury’s assessment of 

whether the belief was in fact held by the accused will be influenced by the objective 

reasonableness of that belief.
443

 The more unreasonable the belief, the less likely it is that 

the jury will accept that accused honestly held it. Where the Victorian provisions part 

company with Morgan is that that they set out in s 37AA(b), those factors which are 

relevant to a determination of the reasonableness of the belief. These are: whether the 

accused was aware that one of the vitiating circumstances in s 36 existed; whether the 

accused took steps to ascertain whether the complainant was consenting or not;
444

 and 
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any other relevant matters.
445

 The embodiment of a communicative standard of consent 

represented by the direction that the jury must consider whether any steps were taken to 

ascertain consent is welcome. It suggests that reasonable doubt about knowledge of 

absence of consent may require evidence that the accused sought positive indications of 

consent. The requirement that the jury also consider any other relevant matters is more 

problematic. Given that the purpose of the directions is to assist the jury in determining 

whether the Crown has made out all the elements of the offence then they should be 

interpreted in accordance with the legislation. Therefore the jury directions on consent in 

s 37AAA together with the statements of objectives and guiding principles in ss 37A and 

37B may restrict what will amount to ‘other relevant matters’ for the purposes of s 

37AA(b)(iii). However, as it is expressed, it seems a curiously all-encompassing 

provision and if it is interpreted broadly it allows the jury to consider the peculiar 

characteristics of the defendant that might reasonably explain why he embraces 

objectively misogynistic attitudes and beliefs. It also permits scrutiny of the complainant 

to determine whether, viewed through the distorting lens of those culturally engendered 

beliefs, her behaviour has induced a belief in consent.
446

  

3.4.2 New South Wales 

Unlike the Victorian situation the most recent amendments to the New South Wales 

Crimes Act 1900 represent a significant departure from the common law as stated in 

Morgan and the previous state of the law in New South Wales. In addition to the 

subjective test for intention and recklessness,
447

 s 61HA(3) has introduced an objective 

test for assessing mistaken belief in consent.
448

 The test requires the jury to consider 

whether the defendant’s belief in consent is supported on reasonable grounds, including 

                                                                                                                                                 
not consenting (Criminal Law Consolidation Act 1935 (SA) s 48). Arguably, the South 

Australian legislation prescribes a more squarely objective test in this regard, as it requires, not 

only that steps were taken to ascertain consent, but also that the steps taken were reasonable if 

they are to successfully negate the element of reckless indifference.  
445
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whether steps were taken to ascertain whether the other person consented to sexual 

intercourse.
449

 An accused can thus no longer rely on a bare assumption of consent as a 

basis for a claim of honest but mistaken belief in consent. Furthermore, self-induced 

intoxication is not one of the relevant circumstances to be taken into account. 

Accordingly, the assessment of whether the grounds for belief in consent are reasonable 

is approached from the point of view of a reasonable sober person. If an accused’s belief 

is considered not to be objectively reasonable, even if that belief in consent is genuinely 

held, culpability will be commensurate with an intention to have sex without consent.
450

 

It is argued that requiring that the grounds for belief are reasonable is a more objective 

test than requiring that the belief itself be reasonable. The particular attributes of the 

accused obviously influence his assessment of the signals that the complainant is sending. 

A jury may well conclude that although the accused’s reading of the situation is 

objectively unreasonable, his belief in consent is understandable, and exculpatory in the 

legal context, if it flows logically from the erroneous assumptions he has made. If, 

however, the enquiry is directed to the reasonableness of the grounds for belief then the 

accused’s personal attributes should be irrelevant. The mere fact that a particular accused 

has been socialised to the view that women who dress provocatively are necessarily 

sexually available does not make that viewpoint reasonable grounds for a belief in 

consent. There may be cause to hope, therefore, that s 61HA(3)(c) will prove more 

successful in excluding irrelevant subjective considerations from the assessment of the 

reasonableness of a mistaken belief in consent, and as a consequence undermine the 

influence of classic rape and gender stereotypes in sexual offences trials.  

Section 61HA(3) is a deeming provision and once the jury has determined that no 

reasonable grounds for the belief exist then the defendant is presumed to know that 

consent was absent. Compared to the Victorian preference for jury directions it represents 

a firmer embrace of an objective assessment of mistaken belief. Formulated as it is, and 

together with its insistence that the jury consider the steps taken to ascertain consent, it is 

more akin to the mistake provisions in the code jurisdictions and particularly s14A in the 

Tasmanian Criminal Code. It also more closely approximates an unmodified objective 

test for mistake. The section does not amount to a total renunciation of the subjective test, 

however, since the jury is required to consider all the circumstances of the case. It is 

probable, in the light of earlier authority, that this will include the particular attributes of 

the accused. Whether the expression ‘all the circumstances of the case’ is more limiting 

than the phrase ‘any other relevant matters’ in s 37AA(iii) of the Victorian Crimes Act 

1958 remains to be seen. It may be that the question of relevancy will be circumscribed 
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by the suggestion of the necessity of a temporal correspondence, absent from the 

Victorian provision, between the evidence relied upon to support a belief in consent and 

the transgressive sexual behaviour of the accused.  

The amendments to the Crimes Act 1900 post-date those to the Tasmanian 

Criminal Code and they are consistent with the philosophy underpinning the Tasmanian 

reforms, to implement an affirmative model of consent and to place responsibility for 

establishing that consent exists on both parties in sexual encounters. The New South 

Wales government has committed to a review of these initiatives after four years
451

 so it 

remains to be seen what the effect of these reforms will be.   

3.4.3 United Kingdom  

The approach in the United Kingdom has been to introduce a test of reasonableness into 

the mental element for rape.
452

 The prosecution must now prove that the accused did not 

hold a reasonable belief in consent. The original Sexual Offences Bill proposed a 

‘reasonable person’ standard
453

 against which the belief in consent was to be measured, 

but this did not survive the Bill’s progress through Parliament. Instead, a test of what was 

reasonable in the circumstances, including a consideration of any steps taken to ascertain 

consent was adopted. Once again this is not a wholly objective standard. Instead, the 

question is whether the belief is reasonable considered in the light of the circumstances of 

the case and the relevant characteristics of the accused. That this is so is underlined by 

the interaction of the mistake defence with the evidential presumptions in s 75. It has 

been argued above in relation to the structure of the consent provisions in the SOA that, 

rather than amounting to evidence of consent, the presumptions in s 75 constitute absence 

of consent in fact. Proof of the existence of a circumstance listed in s 75(2) should bar a 

claim by the defendant of a mistaken belief in consent. Any such belief would amount to 

a mistake of law rather than a mistake of fact. And yet s 75(1)(c) permits an accused to 

adduce evidence to support the defence: 

the defendant is to be taken not to have reasonably believed that the complainant 

consented unless sufficient evidence is adduced to raise an issue as to whether he 

reasonably believed it.
454

 

The same criticisms may therefore be made as those which were raised in relation to both 

the Victorian Crimes Act 1958 and the New South Wales Crimes Act 1900, that is, 
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despite the laudable intentions behind the reforms, and despite requiring evidence from 

the accused that he made some attempt to ascertain the presence of consent, in the end 

reasonableness may still be assessed in light of the defendant’s unreasonable subjective 

beliefs. Research undertaken in the UK with mock juries confirms that many jurors 

interpret reasonable to mean ‘reasonable for the particular accused’.
455

 Hence they are 

prepared to exonerate the defendant even where his belief in consent was predicated on 

objectively unreasonable indicia of consent. In the same study, the authors also found that 

those jurors who interpreted the provision as requiring an unmodified objective standard 

were less likely to empathise with the defendant,
456

 suggesting that if an objective 

standard is imposed there will be less opportunity for an accused to escape conviction on 

the strength of the discriminatory views about women that he holds. 

One of the main arguments for adopting an objective standard in relation to belief 

in consent is the close physical proximity of the parties involved in sexual activity. In 

those circumstances it should be no great imposition to require them to check for mutual 

consent. The cogency of this argument derives from the fact that, even in the absence of 

violence or serious physical harm, unwanted sex amounts to a grave violation of an 

individual’s physical integrity and sexual autonomy. However, the UK Parliament 

rejected an unmodified objective standard and also declined to provide legislative 

guidance on the nature of the circumstances which it is permissible to take into 

consideration in assessing the reasonableness of a mistaken belief. Instead relevancy is a 

matter for the jury to decide, ‘subject to directions from the judge where necessary.’
457

 

The vexed question of relevancy might have been avoided altogether if the legislation 

had instead included immature age or mental incapacity as a defence and retained an 

objective test for mistaken belief.
458

 This would have strictly limited the personal 

characteristics of an accused that are relevant to assessing the reasonableness of a 

mistaken belief and precluded consideration of the accused’s ingrained prejudices as an 

explanation for his belief in consent. In keeping with the intent of the legislation, it would 

hold the accused to account by denying the exculpatory effect of dubious socio-sexual 

stereotypes.  
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3.4.4 Canada 

In Canada the offence of sexual assault, which includes sexual penetration, is made out 

by an intentional act of applying force ‘committed in circumstances of a sexual nature, 

such that the sexual integrity of the victim is violated.’
459

 Section 273.2 of the Criminal 

Code creates a statutory bar to the availability of the common law defence of mistake of 

fact since it ‘identifies circumstances in which the common law defence of “belief in 

consent” … may not be used.’
460

 As with much else in the law relating to sexual assault, 

the changes to the rules applying to the defence of mistake were implemented by Bill C-

49. Section 273.2 reads: 

273.2 It is not a defence to a charge under section 271, 272 or 273 that the accused 

believed that the complainant consented to the activity that forms the subject-matter 

of the charge, where 

(a) the accused’s belief arose from the accused’s 

(i) self-induced intoxication, or 

(ii) recklessness or wilful blindness; or 

(b) the accused did not take reasonable steps, in the circumstances known to the 

accused at the time, to ascertain that the complainant was consenting. 

The availability of the defence is a question of law and the court in Pappajohn v The 

Queen
461

 held that the defence must satisfy an ‘air of reality’ test before it may be left to 

the jury. L’Heureux-Dubé J explained this concept in R v Park stating: 

[F]or there to be an “air of reality” to the defence of honest but mistaken belief in 

consent, the totality of the evidence for the accused must be reasonably and 

realistically capable of supporting that defence … [T]hat evidence must amount to 

something more than a bare assertion.
462

  

The air of reality test has been codified in s 265(4) of the Code which now 

requires that the judge be satisfied that there is sufficient evidence before leaving the 

defence to the jury. The requirement in s 273.2(b) that the accused take reasonable steps 

to ascertain consent imposes only a quasi-objective test on the assessment of the belief in 

consent since the objective reasonableness of the belief must be considered in light of the 

circumstances known to the accused at the time.
463 Vandervort argues that the insertion of 

a reasonable steps requirement does no more than replicate the common law restriction 

on the availability of the defence where the accused was wilfully blind as to the risk of 

non-consent and stops short of prescribing an objective evaluation of the mistake 
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defence.
464

 Other commentators instead insist that it was a ‘Canadian innovation’
465

 

which modified the former wholly subjective test. Section 14A of the Tasmanian 

Criminal Code, which confines the assessment of the reasonableness of a mistaken belief 

in consent in certain sexual offences, was clearly inspired by the Canadian mistake 

provision. In both jurisdictions there is an onus on the accused to adduce evidence that he 

took reasonable steps to ascertain consent. Moreover, the belief must amount to a belief 

in consent as defined in the respective Criminal Codes.
466

 

The Canadian Supreme Court in Ewanchuk articulated the correct approach to 

the test for mistaken belief in consent. The majority judgement declared that, ‘[i]n order 

to cloak the accused’s actions in moral innocence, the evidence must show that he 

believed that the complainant communicated consent to engage in the sexual activity in 

question.’
467

 It follows from this that if an accused is to rely on a mistaken belief in 

consent then this belief must be based on affirmative evidence of consent and cannot be 

supported by evidence that the complainant at least did not say no.
468

 The reasonable 

steps requirement and its interaction with the air of reality test was one site of 

disagreement between the majority and concurring judgements. Major J found that the 

question of whether the accused had undertaken reasonable steps to ascertain consent 

need only be considered once the air of reality test had been satisfied.
469

 L’Heureux-Dubé 

J disagreed. She found that the air of reality test as stated in Pappajohn
470

 had been 

modified by the enactment of s 273.2(b). It must now be considered in conjunction with 

the reasonable steps analysis. She argued that the air of reality test should not be divorced 

from the reasonable steps analysis and that the defence of mistake cannot be left in the 

absence of evidence of reasonable steps taken to ascertain consent. If the air of reality test 

precedes and is separate from the reasonable steps analysis, that would sanction the 

possibility that the court could find that the claim of mistaken belief in consent might 

have an air of reality even where it was objectively unreasonable. This would be at odds 

with the clear intent of s 273.2(b) to foreclose any judicial acceptance of a claim of 
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mistake which is unreasonable in the circumstances.
471

 Her position is supported by the 

wording of s 265(4) whereby the presence or absence of reasonable grounds is expressly 

stated to have a bearing on the honesty of that belief.
472

  

Although the effect of ss 273.1 and 273.2 should be to restrict the accused’s 

reliance on rape stereotypes to enliven the defence of mistake the mere contemplation of 

the possibility of anointing an unreasonable belief with an air of reality ‘preserves the 

structures and interpretive spaces which those stereotypes have typically inhabited’.
473

 

This is certainly problematic from a theoretical perspective but, whilst it is to be hoped 

that decisions are made based on sound application of legal principles, the evidence is 

that even though the theory may be flawed at least from a practical perspective the quasi-

objective test for mistake is having a positive effect on convictions for sexual assault. 

Various judicial statements post-Ewanchuk indicate an objective approach to the question 

of mistake. In R v Patrick
474

 Steinberg J stated: ‘I do find that the accused … ignored all 

of the obvious signs that any reasonable person would have noticed and heeded that she 

did not want sexual intercourse’,
475

 a view consistent with that expressed in R v MB: 

‘Section 273.2(b) … injects an objective standard for unreasonable sexual behaviour’.
476

 

These hopeful observations, however, should perhaps be tempered by a note of restraint. 

Despite these singular examples, Sheehy contends that: 

Although there are positive developments in some appellate decisions that set 

parameters around the availability of the reformed mistake defence, many other 

decisions ignore the larger policy and equality implications of the issues before 

them.
477

   

She also observes that the Supreme Court of Canada has yet to give authoritative 

guidance on the principled approach to s 273.2.
478

 

By virtue of s 273.2(a)(ii), mistaken belief in consent will not afford a defence 

where the accused chooses to ignore indications of non-consent or does not consciously 

advert to the question of consent, but absent recklessness or wilful blindness just how 
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active his enquiries should be will depend on the particular circumstances of the case. As 

Helper JA explained in R v Malcolm:
479

 

Parliament introduced s 273.2(b) to address those situations … which may arise 

when the accused’s conduct does not amount to recklessness or wilful blindness as 

to consent, but when the circumstances preceding the sexual activity call out for the 

accused to take positive steps to assure himself that the complainant is knowingly 

consenting to that activity.
480

  

In Cornejo,
481

 for example, the accused argued mistake on the basis that the complainant 

had lifted her hips to assist in removing her trousers. In that case the accused let himself 

into the apartment of a co-worker in the early hours of the morning and found her in an 

intoxicated slumber on the couch. There was no pre-existing sexual relationship between 

them and, on previous occasions, the complainant had made it clear that she was not 

sexually interested in him. The court held that in such circumstances the accused needed 

to take positive steps to secure an unambiguous indication of consent and it was not 

reasonable for him to rely only on his interpretation of the complainant’s equivocal 

conduct.  

The various jurisdictional responses to structuring statutory provisions relating to 

mistaken belief in consent can be broadly characterised in one of two ways. In Victoria, 

New South Wales and the UK, whether or not the accused took steps to ascertain consent 

is simply one of the factors to be taken into account in assessing the reasonableness of his 

mistaken belief in consent. In Canada and Tasmania, however, a failure to take 

reasonable steps to ascertain consent may establish conclusively that the mistaken belief 

is not reasonable. There is an onus on an accused who seeks resort to the mistake 

defence, to provide evidence that he actively sought from his partner confirmation of 

agreement. The grounding principles of mutuality and reciprocity evidenced in the 

definition of consent and the requirement of communicated consent in the Tasmanian 

reforms are emphasised by the limitations on the defence of mistaken belief in consent. 

This constitutes a strong endorsement of the idea that responsibility for establishing 

mutual agreement to the proposed conduct rests with both parties in sexual encounters.  

3.5 Conclusion 

The amended Tasmanian provisions share the animating concerns of the other reform 

initiatives but, whilst the imprint of earlier reforms can be discerned, the amendments to 

the Criminal Code exhibit unique features not found in other jurisdictions. Section 

2A(2)(a) constitutes a clear legislative prescription that passivity equates with absence of 
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consent. No other jurisdiction provides such an emphatic endorsement of the ideal of 

communicative sexuality. In Victoria, for example, the fact of victim passivity is dealt 

with via mandatory jury directions. In terms of legal authority, jury directions do not 

carry the same weight as legislative prescriptions and, in their deliberations, juries may 

not accord them the authority that is given to statements of the law. Moreover, they may 

exacerbate the uncertainty about consent in the legal context because of their potential for 

creating jury misunderstanding and confusion. In a major report, the VLRC considered, 

as discussed earlier, the problems that the increased number and complexity of jury 

directions creates.
482

 In endeavouring to appeal-proof charges to the jury some judges 

may feel constrained to give directions that are formulaic and overly legalistic or to give 

directions that are not strictly required by the facts of the case.
483

 The VLRC report 

quotes findings from a survey of Victorian criminal trial judges that the current 

complexity of jury directions is ‘a major impediment to effective communication’.
484

 The 

New South Wales legislation stops short of enabling proof of absence of consent on the 

basis of evidence of passivity. Instead, the effect of evidence of passivity is couched in 

negative terms such that a failure to offer physical resistance cannot, by itself, constitute 

consent.
485

 Similarly, the relevant Canadian consent provision also maintains at least an 

inferential connection with the out-dated resistance consent standard, by continuing to 

employ the terminology of submission or failure to resist,
486

 rather than stipulating that 

no consent exists in the absence of affirmatively expressed agreement. The Tasmanian 

reforms however, which embrace the principles of female sexual autonomy, and 

mutuality and reciprocity in sexual encounters are far removed from the mediaeval 

conception of passive, male-regulated female sexuality.  

This chapter has considered reforms to the law of consent in the context of sexual 

offences in several common law jurisdictions. The purpose was to examine the potential 

of the different theoretical bases and schematic configurations of the various legislative 

instruments to preclude reliance on stereotypical reasoning in the sexual offence trial and 

to establish a frame of reference for the Tasmanian reforms. It is suggested that the 

unique features of the Tasmanian legislation avoid some of the criticisms that have been 

levelled at other reform initiatives. Even if the Tasmanian reforms are considered 

theoretically sound, their effectiveness can only truly be gauged by examining how they 

are being implemented in practice and assessing whether the spectre of rape myths is still 
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present in the trial of sexual offences cases. To that end, the research project explores the 

way that legal actors approach the issues of absence of consent and mistaken belief in 

consent in the trial context and whether that approach mirrors the concern of the reforms 

to safeguard women’s rights to choose when and with whom they wish to have sex. The 

next chapter describes the empirical research undertaken, explaining the rationale behind 

the project and outlining the methodological approach to the research. The chapter 

concludes with a brief description of each of the trials that were the subject of close 

analysis. The findings that are presented in subsequent chapters reveal how the 

Tasmanian legislation is being implemented and how effectively it is being put to work to 

realise the goals of the architects of the reforms. 
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Chapter 4: Research Design and Methodology 

4.1 Introduction 

In establishing, via s 2A(2)(a) of the Criminal Code, that proof of the absence of 

communicated consent is sufficient to prove non-consent the Tasmanian Parliament 

signalled an intention to reconfigure the understanding of rape to encompass cases where 

the stereotypical features of so-called stranger rape are not present. Stranger rape cases 

have traditionally been more likely to be prosecuted
487

 because they exhibit features that 

juries more readily recognise as the hallmarks of real rape:
488

 the presence of force; the 

absence of aspects of the victim’s behaviour that might be viewed as precipitating the 

assault; fierce resistance by the victim; and prompt complaint.
489

 If the reforms are being 

understood and applied as Parliament clearly intended then, in order to acquit, the jury 

must fail to be satisfied beyond reasonable doubt that the complainant did not 

communicate her agreement. The previous chapter exposed some of the limitations of 

different reform initiatives in other jurisdictions and suggested that the Tasmanian 

reforms offer the promise of a more effective solution to the difficulties of successfully 

prosecuting rape cases. 

In this, and subsequent chapters, the focus is on the empirical analysis of 

Tasmanian sexual offences trials, which is at the core of the thesis. The analysis seeks to 

determine whether or not the promise of the Tasmanian reforms is being realised. It is 

important to emphasise that this research has not been approached from the standpoint 

that all or indeed any of the trials under consideration were wrongly decided. It is not 

presumed that the trials have resulted in the acquittal of guilty accused. Instead, the 

purpose of the analysis that follows is to evaluate the extent to which counsel, and in 

particular Crown counsel, as well as the judiciary have recognised the problems 

associated with the pre-reform position and the extent to which they have understood and 

applied the reforms in constructing consent and non-consent. In doing so I question 

whether the evidence might have been marshalled differently to focus on and explore the 

conception of absence of consent set by the reforms. Whether this would have resulted in 

a different outcome cannot be predicted. Rather, what this thesis examines is whether the 

reforms have been given the opportunity to make a difference or whether rape trials 
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continue to be run much as they were pre-reform and without adequately embracing those 

reforms. In brief, the research project consists of a qualitative content analysis of the 

transcripts of all relevant sexual offences trials heard in the Tasmanian Supreme Court in 

which the amended consent provisions were applied. At the most fundamental level, the 

transcripts were interrogated to determine how the concepts of consent and absence of 

consent were constructed by legal personnel. This entailed conducting a content analysis 

on the transcripts and coding relevant sections of text using QSR International’s 

qualitative research software package, NVivo. In this process the following key thematic 

arguments relating to consent emerged from the data: first, evidence that the complainant 

manifested positive dissent was relied on as proof of absence of consent; second, absence 

of consent was explained in terms of evidence of force or evidence that the complainant 

feared that force would be used against her; and third, evidence that the complainant did 

not communicate agreement was used as proof of absence of consent. The results of the 

analysis are presented in the ensuing chapters as a series of critical case studies exploring 

how these themes were exemplified in particular trials.  

Chapter 4 begins with an explanation of the research design and methodology, 

acknowledging the influence of earlier studies on the way that the current project was 

structured. It then explains the basis on which the cases and interviewees were selected, 

describes the features of the qualitative research software used to analyse the data that 

were significant for this study and discusses the approach that was taken to the task of 

analysis. The chapter concludes with a summary of the facts of each of the cases selected 

for detailed analysis. 

4.2 Research Design  

4.2.1 Methodology 

An evaluation of the impact of the amended consent provisions might have proceeded in 

a number of ways. For example, changes in conviction rates for sexual offences may be a 

valid basis for assessing the effectiveness of the legislative amendments. However, 

although improvements in rates of conviction might suggest that the amendments have 

been effective they do not reveal anything about whether cases are being prosecuted in 

accordance with the theoretical principles promoted in the amended consent provisions or 

whether the improvements can be attributed to the adoption of such principles. The 

explanation for fluctuations in conviction rates may lie elsewhere. They may be a result 

of increased levels of reporting, changes in police and prosecution practices or changes in 

the nature of the cases themselves. Moreover, in a small jurisdiction such as Tasmania, 
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the data set may be too small to enable significant statistical conclusions to be drawn. 

Instead, since the principal concern of the research project was to establish what impact 

the new consent provisions are having on the prosecution of sexual offences cases, the 

appropriate course was to examine the way that the amendments are being applied and 

how they are operating in the trial. The primary methodological influence on the current 

research is an earlier study by Henning, which evaluated previous amendments to the 

consent provisions in the Tasmanian Criminal Code.
490

 Her findings on the operation of 

reforms to the Code enacted in 1987 formed the core of recommendations to the 

Tasmanian Government which led to the eventual enactment of the 2004 reforms. In a 

sense, therefore, the current research is a continuation of the ongoing monitoring of 

legislative attempts to improve the prosecution of sexual offences in Tasmania.  

By adopting an approach to the current research that is consistent with previous 

studies, serial comparisons of the various reform initiatives are possible. Henning’s 

research involved, in part, a qualitative content analysis of sexual offences cases tried in 

the Tasmanian Supreme Court between 1995 and 1999.
491

 As in the current study, the 

basic unit of research was the criminal trial. Although Henning included quantitative 

findings such as the frequency of particular lines of defence, for example, or the 

outcomes of cases according to the lines of defence relied upon, the central focus in her 

study was the way that consent laws operate in sexual offences trials. Accordingly, the 

quantitative component of the analysis was accompanied by qualitative case study 

analyses of the trial transcripts.
492

 Similarly, this research also employs a critical case 

study methodology to identify and examine the major themes employed in the trials to 

construct absence of consent or to create doubt about that element of the offence. The 

reason for approaching the research from a qualitative perspective is that quantitative 

techniques are not able to get under the skin of the trial transcripts and expose the subtle 

nuances and shades of meaning that only an intense examination of the text reveals. The 

purpose of the analysis was to gain an understanding of what was happening in sexual 

offences trials. The concern was not to identify whether the reforms have had an impact 

on conviction rates, nor to assess outcomes for particular lines of defence or particular 

constructions of consent. Such comparisons are of limited utility in answering the 

research questions explored by this thesis. Each case involves a unique set of facts and so 

outcomes in previous cases cannot accurately predict the likely outcomes of future cases. 
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The aim of this work is to analyse the information in the transcripts in context, to reveal 

participants’ perspectives on and understanding of the legislation. The court actors’ 

utterances were examined to determine whether the construction of consent and the 

figuring of the crime of rape in practice correlates with the model of proscribed sexual 

conduct set out in the legislation.  The case studies are supplemented by interview 

responses from judges and prosecution and defence counsel about the efficacy of the 

reforms. Henning’s findings are critical in the context of the current research because 

they clearly demonstrated the need for the sort of restructuring of the consent provisions 

that occurred in 2004. A comparison of the final recommendations of the two studies also 

reveals whether genuine progress has been made in the prosecution of rape and sexual 

assault. If the later findings are simply an echo of the earlier ones, the conclusion must be 

that it has not. 

Content analysis is a research method characterised by the systematic application 

of pre-determined rules of coding to large volumes of text in order to classify the text into 

smaller thematic units or categories.
493

 Coding is the process of ‘attach[ing] labels to 

segments of data that depict what each segment is about’.
494

 Content analysis allows the 

researcher to observe the emergence of predominant themes and patterns in the data, in 

this case, patterns relating to the way that the issues of consent and mistaken belief in 

consent were addressed. It constitutes an objective approach to the resolution of the 

research questions as it does not rely on the subjective impressions and recollections of 

the trial participants themselves about how they deal with the issue of consent. By 

employing this method of analysis, complex units of language could be analysed in 

context to uncover both explicit and implicit attempts to construct consent or absence of 

consent. The language of the courts is often specialised or esoteric and techniques of 

advocacy may also obscure the actual intent or import of verbal exchanges. For example, 

in an adversarial trial, counsel may wish to conceal from a witness the real purpose of a 

particular line of questioning hoping that the witness might thereby inadvertently concede 

the truth of an aspect of the opposition’s argument. As a consequence, in some cases, the 

decision to ascribe a particular descriptive label to a unit of text might, at first glance, be 

criticised as unjustifiably subjective. However, the subjective interpretation of meaning is 

informed by the researchers’ acquired understanding of legalese and adversarial 

technique, and by inferential reasoning derived from examining the text in context. The 

potential for researcher bias has been identified as an inherent weakness of this research 
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method,
495

 but doubts about the objectivity of the research and researcher bias can be 

addressed by ensuring objectivity in the selection of trials for research and by developing 

a consistent, systematic and replicable coding scheme.  

4.2.2 Selection of the Research Data—Cases and Interviewees 

The research project consisted of two data sets:  

 the transcripts of contested sexual offences which were tried in the Tasmanian 

Supreme Court between December 2004 and October 2008 in which absence of 

consent or mistaken belief in consent was in issue and to which the amended 

consent provisions in the Criminal Code applied and  

 responses to interviews conducted with legal personnel.  

A list of all sexual offences cases that went to trial since 17 December 2004, when the 

amended provisions of the Criminal Code came into force, was obtained from the 

Tasmanian Director of Public Prosecutions. In some of these cases the former consent 

provisions continued to apply as they dealt with offences that had allegedly occurred 

prior to the enactment of the amendments. These cases were excluded from the study. 

Trials of child sexual offences where consent is not an ingredient of the offence were also 

excluded from the study as well as any adult sexual offences cases where consent was not 

in issue, for example, where the only issue at trial was whether the alleged acts had in 

fact taken place or where the identity of the attacker was disputed. These were the only 

bases on which trials were excluded. This process resulted in a total of 19 trials that 

satisfied the selection criteria for inclusion in the research. The outcomes of these trials in 

relation to sexual offences charges only are shown in Table 1.  

Table 1 –Outcomes for All Trials 

Trial Verdict Number of Trials 

Guilty of all sexual offence 

counts 

4 

Guilty of some sexual offence 

counts 

3 

Acquittal of all sexual offence 

counts 

10 

Acquittal of some sexual offence 

counts + hung verdicts on other 

sexual offence counts 

2 

 

                                                      
495

 Richard H Kolbe and Melissa S Burnett, ‘Content-Analysis Research: An Examination of 

Applications with Directives for Improving Research Reliability and Objectivity’ (1991) 18(2) 

Journal of Consumer Research 243, 244. 



119 

 

The trial transcripts were obtained from the Supreme Court Registry in Hobart. 

The earliest of the post-amendment trials was heard in June 2006. The apparent delay in 

bringing the first prosecutions under the new provisions, given that the amendments came 

into force on 17 December 2004, can be explained by the length of time required to take 

a matter to court once the initial report has been made to police. All available transcripts 

of the cases were obtained from the Supreme Court Registry as Word documents. Since it 

was not possible to continue to add trials to the study indefinitely the decision was made 

to adopt a cutoff point of October 2008. Attempts were made to obtain the complete 

transcript of all trials including opening addresses by counsel, examination-in-chief and 

cross-examination of both prosecution and defence witnesses, closing addresses to the 

jury by counsel and summing up by the judge. However this was not possible for all 

cases and in only one instance was the complete trial transcript available. For many trials 

opening and closing addresses had not been transcribed and, where all matters relating to 

the case had been finalised, including the expiration of any sentences, there was no 

obligation to retain the original recordings.
496

 Opening addresses were obtained for nine 

trials and closing addresses for only three. However, since these addresses are a summary 

of the respective arguments their substance is apparent in any case from the body of the 

trial proceedings and they are summarised by the judge in his or her charge to the jury. 

Therefore their absence did not materially affect the conduct or outcome of the research. 

The other data set consisted of the responses to interviews conducted with judges 

of the Supreme Court of Tasmania and legal practitioners admitted to the Tasmanian bar 

specialising in the area of sexual offences. The purpose of this aspect of the research was 

not to conduct a comprehensive analysis of the responses of the legal profession to the 

Code amendments. The interviews were very much ancillary to the main purpose of 

examining what the transcripts of trials revealed about the operation of the reforms. It 

was considered, however, that the research would not be complete without providing an 

account of legal actors’ experiences of working with the new provisions. The semi-

structured format sought to glean interviewees’ opinions about the need for the reforms, 

the appropriateness and effectiveness of the definition of consent, the impact of s 14A 

and the effect that the amendments have had on their practice of the law. Since Tasmania 

is a relatively small jurisdiction it was feasible to interview all senior practitioners 

experienced in the conduct of sexual offences trials. A total of nine interviews were 
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completed, three with defence counsel, prosecution counsel and criminal trial judges 

respectively. These interviews were recorded and later transcribed and subjected to the 

same sort of analysis as the trial transcripts.
497

  

4.2.3 Research Questions 

The treatment of the issue of consent to sexual intercourse was examined to determine 

whether or not it accorded with the intent of the amended legislation and whether in fact 

the amended provisions have ushered in a new approach to the task of establishing the 

ingredient of absence of consent or of evaluating the mistake defence in sexual offences 

trials. The trials were analysed with the following objectives in mind: 

6) To determine whether there has been a change in the nature of the cases being 

prosecuted.  

7) To examine the way in which the concept of consent to sexual intercourse is 

dealt with by the Crown, by the defence and by the trial judge, and in doing this 

to determine whether the central concern of the court has moved away from 

evidence of communicated refusal of consent to evidence of communicated 

agreement, or the absence thereof. 

8) To investigate the circumstances in which the defence of honest and reasonable 

but mistaken belief in consent is left to the jury, including: 

 whether the evidentiary foundation sufficient to raise the defence of 

mistaken belief in consent has become more demanding in light of the 

fact that s 14A now requires that the accused adduce evidence of 

reasonable steps taken to ascertain consent if he wishes to rely on the 

defence; 

 whether the reasonableness of such a belief continues to be filtered 

through traditional assumptions and prejudices about female sexuality; 

 how juries are directed in relation to mistaken belief in consent. 

The research questions guided the analysis and coding of the data but the research 

questions themselves were influenced by other work in the area of sexual offences. For 

example, the results of a multi-jurisdictional study of decisions made by Crown 

Prosecutors in adult sexual assault cases found that cases were significantly less likely to 

be withdrawn by prosecutors and proceed to trial where there was, inter alia, evidence 

that the victim manifested dissent or where there was evidence that force was used to 
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procure submission.
498

 This study can legitimately be grouped within the same domain of 

research, as the findings of both studies reveal the dominance of kindred themes in the 

prosecution of the sexual offences trials examined.  

4.2.4 The Research Software- NVivo  

The transcripts and interviews were analysed using the qualitative data analysis software 

package, NVivo. There are a number of reasons why this particular software package was 

chosen. The NVivo software enables the researcher to create projects or files by 

transcribing data directly into the project or by importing textual documents in different 

formats.
499

 The design is familiar because it is based on the Microsoft user interface 

guidelines and it is therefore relatively simple to use. The software offers features such as 

the annotation, memo and ‘see also’ link functions that help guarantee the academic 

rigour of the research and greatly enhance the depth of analysis that is possible. The 

annotation function enables the researcher to add comments to selected portions of text as 

the text is being scrutinised. These comments are a useful means of capturing 

impressions and unformed ideas that can eventually be incorporated in a more developed 

way into the final analysis. As each portion of text is labeled, or coded, the memo 

function allows the user to attach detailed notes to the code in the form of a memo which 

explains how it is circumscribed. Ensuring consistency in the way that text is coded is 

also aided by the facility to include, when creating a new category, a description of the 

type of text coded at that category. The links feature, as the name suggests, allows the 

researcher to link data sources or text within a single data source at those points in the 

data where useful comparisons or contrasts can be made or where contradictions exist. 

Each trial represents a single data source within the project. These raw data sources are 

analysed by a process of repeated sorting, labelling, re-sorting and re-classifying. Over 

time more and more nuanced meaning is captured as categories are refined and 

connections between categories become apparent. Since each occurrence of text that 

relates to the construction of consent or absence of consent is coded it is possible to 

capture not only the different thematic representations of the concepts but, importantly, 

the frequency with which the distinct themes appear. This is an essential aspect of the 

                                                      
498

 Denise Lievore, Office of the Status of Women, Prosecutorial Decisions in Adult Sexual 

Assault Cases (2004) 1. See also Kathleen Daly and Brigitte Bouhours, ‘Rape and Attrition in 

the Legal Process: A Comparative Analysis of Five Countries’ (2010) 39 Crime and Justice 565; 

Liz Kelly, Her Majesty’s Crown Prosecution Service Inspectorate, Routes to (In)justice: A 

Research Review on the Reporting, Investigation and Prosecution of Rape Cases (2001); Cassia 

Spohn, Dawn Beichner and Erika Davis-Frenzel, ‘Prosecutorial Justifications for Sexual Assault 

Case Rejection: Guarding the “Gateway to Justice”’ (2001) 48(2) Social Problems 206. 
499

 The package also enables audio, video and other pictorial data to be imported but this research 

was limited to textual sources.  



122 

 

research. Before it can be established whether or not the legislation is being applied as 

intended it must first be determined how the question of consent is actually being 

conceptualised in the trials and whether particular themes predominate. 

The NVivo software refers to categories as ‘nodes’. At the beginning of the 

coding process a source may be organised into many different nodes but as the project 

progresses it becomes clear that some apparently distinct nodes really deal with the same 

theme or that others are more appropriately considered as sub-categories rather than 

categories in their own right. NVivo allows the user to merge nodes where it appears that 

duplication has occurred and also to create hierarchies of nodes. To take an illustrative 

example, where questions in cross-examination are apparently designed to demonstrate 

that the complainant had consented to the sexual acts, the exchange is initially coded at 

the category entitled ‘questions about consent’. This category is clearly too broad to yield 

significant information about the way consent is constructed thus, as the coding process 

continues sub-categories develop that more precisely describe the thematically distinct 

nature of the questions. So, the following exchange: 

Defence Counsel: When he put his arm around you I suggest to you that you didn’t 

say to him, ‘Don’t do that’, or pull away or anything like that? 

Complainant: No, I was nervous. 

Defence Counsel: But you didn’t ask him to take his arm away, did you? 

Complainant: No.
500

 

is coded at the sub-category, ‘questions about lack of resistance’, which resides within 

the broader category, ‘questions about consent’. In this way a nuanced classification of 

the data can be achieved. The researcher can choose to compare all the portions of text 

coded at a particular category (or a combination of two or more categories) so the process 

of reclassification and refinement of categories is simplified. If, on further reflection, 

guided by the detailed description of the category provided in an attached memo, an 

extract no longer seems to fit within a particular category it can be transferred with a 

single mouse click to a more appropriate category. The other significant advantage of 

NVivo is that the user can easily navigate between a display of the specific coded section 

of text in isolation to a view of it in context. Given the inferential nature of qualitative 

research, reference to context is vital to support the conclusions that the researcher has 

drawn from the data.
501
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4.2.5 Development of the Coding Scheme 

There are two techniques used to classify data in a content analysis. Text may be coded 

according to pre-determined categories, referred to as ‘a priori’ coding, or the categories 

may be established as the text is analysed, a technique referred to as ‘emergent’ 

coding.
502

 The approach in this research was to develop categories progressively as the 

transcripts were examined so the creation of the coding scheme was dictated by themes 

latent in the content of the transcripts rather than by any pre-conceived ideas about how 

the issue of consent would be approached by counsel.
503

 The researcher developed great 

familiarity with the data through a prolonged period of immersion in the cases. The 

continual re-examination and refinement  of the data facilitated the progression from the 

initial low-level coding, characterised by the creation of numerous, seemingly 

unconnected categories of references to consent, to higher level coding, where the inter-

connectedness of coded text and the existence of over-riding themes became apparent. 

The examination of the trials was guided by two main preoccupations:  

 How has consent or its absence been constructed?  

 What are the evidentiary limits placed around the defence of mistaken belief in 

consent? 

The search for answers to these questions generated a coding structure that was 

composed of distinct themes or patterns which in turn enabled the often very large 

documents to be organised in a way that was conducive to a systematic and in-depth 

analysis of their content.  

An essential test of reliability
504

 for any research is the degree to which results 

can be reproduced by an independent researcher using the same rules and procedures. As 

different categories emerged from the data they were precisely defined to ensure a 

consistent and reliable coding process that could readily be adopted by different 

researchers if necessary. These definitions became the templates according to which 
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subsequent portions of text were classified. For example, when the definition attached to 

the category, ‘Evidence of force or fear’ is accessed the following description appears on 

screen: 

Text is coded at this node where it reveals evidence that physical force was used by 

the accused to sexually assault the complainant or that she feared the use of such 

force. Includes evidence of physical injury, evidence of threatening or aggressive 

language and expressions of fear by the complainant. It also includes references to 

size or strength differentials between the complainant and the accused. 

As the analysis progressed the categories were gradually refined, eliminating duplicate 

categories and redefining categories to ensure that the definition covered all examples 

coded within that particular category.
505

  

4.3 Analysis of the Transcripts 

In criminal cases the Crown bears the burden of proving guilt by satisfying the jury of all 

the elements of the offence beyond reasonable doubt. Although the defence is under no 

legal obligation to disprove the prosecution case, in practice the defence will generally 

call its own witnesses and subject prosecution witnesses to cross-examination in order to 

undermine the prosecution arguments and create a reasonable doubt in the minds of the 

jury members about whether the prosecution has discharged the onus of proof. The 

central contentious element in all the trials examined for this research was the issue of 

consent, including consideration of the issue of mistaken belief in consent. Bearing as it 

does the onus of proof, the task for the prosecution was therefore to persuade the jury 

beyond reasonable doubt that the complainant did not consent to the sexual conduct that 

was the subject of the charge or that the defendant did not honestly or reasonably believe 

that the complainant did consent. In examining each of the trials the researcher sought to 

identify how the Crown constructed absence of consent, how the defence constructed 

consent and how both sides marshalled the evidence to these ends. The trials were 

analysed in separate sections: the prosecution component which contained all the trial 

material originating with the prosecution; the defence component which contained 

similar material originating from the defence; and the judges’ rulings and summations. 

The trial transcripts were broken up in this way in order to highlight patterns in the way 

the various trial actors approached the questions of consent and mistaken belief in 

consent as well as to enable comparisons to be drawn between the approaches of the 

different legal personnel. Subdividing the transcripts also facilitated greater familiarity 
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with and recall of the substance of individual trials. It was reasoned that a long transcript 

was more easily digestible when split into several shorter pieces. 

4.3.1 The Prosecution Component 

The data set for the prosecution component of the research consisted of opening 

addresses by prosecution counsel (9 cases), examination-in-chief of prosecution 

witnesses, cross-examination of defence witnesses, legal argument in relation to 

contested evidence and closing addresses to the jury (3 cases). In broad terms the 

prosecution approached the problem of satisfying the jury of the absence of consent in 

one of the following ways:  

 by adducing direct evidence of absence of consent, such as evidence of physical 

injury sustained by the complainant; 

 by attempting to preclude reliance by the defence on a claim that the accused 

honestly and reasonably although mistakenly believed that the complainant was 

consenting; 

 by establishing that the prosecution witness (including but not limited to the 

complainant) is a reliable witness of events such that the testimony given should 

be accepted as evidence of non-consensual sex;
506

  or  

 by establishing that the defence witness is an unreliable witness of events such 

that claims of consensual sex or mistaken belief in consent should be 

disbelieved.  

Each trial was exhaustively analysed and relevant sections of the transcripts were coded 

to one or more of these main categories as appropriate. Since direct evidence of absence 

of consent was adduced both to establish that the sexual conduct was non-consensual and 

to preclude the accused’s reliance on mistaken belief in consent these two varieties of 

evidence were coded at the same category. The three primary level categories were 

labeled ‘Construction of absence of consent’, ‘Complainant’s credibility’ and 

‘Defendant’s credibility’.  As coding progressed it became clear that further sub-

categories could be created according to the different types of conduct that the text was 

concerned with. For example, depending on the evidence adduced in  examination-in-
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chief, text that represented direct evidence of absence of consent might be classified 

within the sub-categories ‘Capacity to consent impaired by alcohol or other drugs’ or 

‘Evidence of force or fear of force’. These sub-categories, remembering that they were 

created in response to the content of the transcripts themselves,
507

 thus represented the 

primary bases upon which prosecution counsel constructed absence of consent. Once the 

primary basis upon which absence of consent was constructed had been identified it 

became possible to assess whether or not the construction of consent mirrored the 

definition of consent as ‘free agreement’ in the legislation and hence whether those 

provisions were being implemented as intended. In this way the research aimed to expose 

any divergence ‘between law enacted and law in action’.
508

 Analysis of the prosecution 

component revealed that non-consent was constructed around four major themes, listed 

here in order of the frequency with which they appeared. The figures in brackets show 

the number of cases in which each theme was evident:  

 absence of consent was evidenced by the complainant’s responses to the assault, 

particularly the fact that she made a prompt complaint. In seeking to demonstrate 

that the complainant reacted as a genuine victim would be expected to, such 

evidence functioned to establish the complainant’s credibility  (18 cases);  

 absence of consent was evidenced by the complainant’s positive manifestation of 

dissent (13 cases); 

 absence of consent was evidenced by the defendant’s use of force or the 

complainant’s fear that force would be used against her (12 cases); and  

 absence of consent was evidenced by the non-communication of consent (10 

cases).  

4.3.2 The Defence Component 

The data set for the defence component of the trials comprised opening addresses by 

defence counsel (6 cases), cross-examination of prosecution witnesses, examination-in-

chief of witnesses for the defence, legal argument in relation to contested evidence and 

defence closing addresses (3 cases). The selection and categorisation of text followed the 

same process as that used in the prosecution component except that relevant evidence 

dealt with establishing the presence rather than the absence of consent. Only text that was 

relevant to the issue of consent or mistaken belief in consent was selected and coded. The 

defence constructed arguments for their case in three distinct ways:  
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 by drawing an inference of consent from  the complainant’s outward behaviour;  

 by arguing that the complainant’s behaviour provided an evidentiary basis for an 

honest and reasonable but mistaken belief in consent by the accused; or 

 by presenting the prosecution witness (particularly the complainant) as an 

unreliable witness of events.  

Again, no distinction was drawn by defence counsel between evidence that directly 

supported an inference of consent and evidence that supported a mistaken belief in 

consent. There were no trials in which the defence case was put on the basis that the 

accused mistakenly believed the complainant was consenting rather than that she was in 

fact consenting. Accordingly, the defence components of the trials were classified 

according to two primary categories of evidence, either ‘Construction of consent’ or 

‘Complainant’s credibility’. These primary level categories were further sub-divided in 

accordance with the type of conduct they examined. For example, evidence that was 

probative of consent might be further particularised as ‘Lack of resistance’ or 

‘Complainant's voluntary contact with the accused’. 

Analysis of the defence component revealed that five main arguments were 

proffered either singly or in combination as evidence of consent: 

 the complainant had a motive to falsely allege absence of consent (13 cases);  

 the complainant demonstrated a desire for contact with the accused (12 cases); 

 the complainant’s consent, though perhaps out of character, could be explained 

by the disinhibiting effects of self-induced intoxication. The complainant was not 

sufficiently intoxicated, however, to be incapable of giving consent (12 cases); 

 the complainant behaved provocatively towards the accused (9 cases); and 

 the complainant was an unreliable witness as evidenced by her poor performance 

under cross-examination (9 cases).  

4.3.3 The Judicial Component 

The data set for the judicial component of the trials consisted of argument on the voir dire 

and rulings in relation to matters contested therein and judges’ summing up to the jury. 

The role of the trial judge is quite distinct from that of prosecution or defence counsel. 

The trial judge’s role is largely reactive in that he or she responds to the case as it is put 

by counsel. It would be incorrect to talk about the judge’s component in terms of 

arguments for the absence or existence of consent. Rather, this component of the trials 

was analysed to establish how the judges interpreted the consent provisions and what 

evidence was considered sufficient to support the defence of mistake. In particular, the 
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analysis sought to determine whether the changes wrought by s 2A(2)(a) and s 14A had 

been explicitly incorporated into judicial explanations of the element of absence of 

consent and the availability of the defence of mistaken belief in consent.  

4.4 The Cases  

The results of the analysis are presented in the following chapters in the form of case 

studies
509

 that probe individual trials in detail and create a contextually rich interpretation 

of the way that the cases were argued or presented by the different trial participants. The 

case studies provide an account of how the issue of consent was handled by both the 

prosecution and defence and how the consent and mistake provisions were interpreted by 

the bench. The initial coding process revealed the different ways that consent was 

constructed in the data sources as a whole. The separate data sources were then organised 

thematically, according to the basis which the prosecution relied upon to argue absence 

of consent, and finally, individual trials were selected as representatives of the larger 

thematic groups. A number of considerations were critical to the decision to select 

representative trials for close analysis rather than discuss all trials included in the study in 

detail. First, it was not practical to write up an analysis of each of the trials in the study. 

An exercise of that magnitude would have delivered an unduly lengthy and unwieldy 

thesis without adding to the depth of the analysis as a whole. Instead, representative trials 

were selected on the basis that they exemplified arguments advanced in other trials and 

findings that could be generalised to other cases. Second, some of the discussion of 

separate cases would have been, in many instances, merely a restatement of inferences 

and observations made elsewhere in relation to other cases. Third, although a number of 

cases could be accurately described as typifying a particular approach to consent or 

absence of consent, the articulation by the legal officers of the basis on which consent 

was constructed was not uniformly clear across the data set nor, for analytical purposes, 

necessarily engaging. Accordingly, the specific cases were singled out for more intensive 

analysis on the basis that they exemplified particular arguments about consent and for the 

richness of textual examples that they offered to demonstrate how these arguments 

played out in court. 

The following trials were selected as representative of the thematic group to 

which they belonged. Brennan’s Case and Horne’s Case are discussed as exemplars of 

                                                      
509

 The term ‘case study’ does not refer to a single, unique research methodology. See John 

Gerring, ‘What Is a Case Study and What Is It Good for?’ (2004) 98(2) American Political 

Science Review 341, 341–2. For the purposes of this research I adopt Gerring’s definition of a 

case study as, ‘an in-depth study of a single unit ... where the scholar’s aim is to elucidate 

features of a larger class of similar phenomena’: at 341. 
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the way that the Crown used evidence of the complainants’ manifest dissent or resistance 

to argue absence of consent. These trials stood out from the other 11 cases in which the 

Crown constructed absence of consent on the basis of manifest dissent by virtue of the 

prominence given to such evidence in the transcript, the numerous references to 

resistance in both examination-in-chief and in cross-examination and the amount of detail 

that was given about the nature of the resistance. They therefore offered scope for richer 

analysis than the remaining trials in which evidence of dissent did not form such a central 

part of the prosecution case. Riley’s Case and Allen’s Case are discussed as exemplars of 

the Crown’s use of evidence of force or the fear of force to construct absence of consent. 

Again, these cases were distinguished by the weight of evidence of force that was 

presented and by the objective seriousness of force that the evidence revealed. If the 

Crown could not persuade a jury that there was no consent in such violent circumstances 

then it is probably safe to conclude that proof would be even more problematic where the 

evidence revealed relatively minor force. Accordingly, the findings from the selected 

cases about the difficulties that the Crown faces in relying on evidence of force to 

construct absence of consent would apply all the more to the remaining ten cases in 

which consent was argued on the same basis. Savage’s Case and McCaffrey’s Case 

exemplify the way that the Crown relied on evidence that the complainant did not 

communicate consent to argue that she did not consent. In all the trials in which absence 

of consent was constructed in this way the Crown argued that the complainant failed to 

communicate consent because she was either asleep or grossly intoxicated. Savage and 

McCaffery are distinguished because in both these cases there was a live issue about 

whether or not the complainant was genuinely incapacitated and that issue was central to 

the outcome of the case. In the other eight trials in which a failure to communicate 

consent was raised as an issue there was either no argument that the complainant was 

incapable of giving consent or the argument constituted only a minor aspect of the Crown 

case. 

The major prosecution themes identified above determine the structure of the 

account, but the discussion also analyses how the main arguments identified in the 

defence component were marshalled in opposition to the Crown case. Arguments that 

seek to establish witness credibility, although important in the context of all of the cases, 

have not been examined as a separate category. The reason is that fundamentally such 

arguments function as inducements to accept the construction of consent or absence of 

consent that other arguments in the case put forward. So, for example, if the complainant 

is able to give consistent testimony about the smallest details of the assault, this is 

evidence that her testimony is true. If there is evidence of recent complaint, for example, 

this too may be regarded as evidence that she is a genuine rape victim and thus that, once 
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again, her testimony is true. Given the all-pervasiveness of arguments and implications 

about both the complainant and the accused as reliable witnesses it is somewhat artificial 

to select only a few trials to illustrate this theme. Therefore, the issue of credibility is 

discussed in more general terms with illustrative examples taken from particular trials as 

appropriate. What is immediately clear from the description of the themes identified 

above is that prosecutors are failing to appreciate fully the real differences in approach 

that the 2004 amendments should have enabled. In particular, rather than exploiting the 

new s 2A(2)(a) and its requirement that the Crown case be met by evidence of 

affirmatively communicated consent, cases continue to be argued in line with pre-reform 

ideas about female sexuality and expected victim responses to rape and sexual assault. 

The analysis also reveals that prosecutors do not contest the defence reliance on these 

stereotypes in arguing their case before the jury. There is thus no pressure on the defence 

to change their approach when they are able achieve high rates of acquittal by continuing 

to invoke pre-reform arguments for the existence of consent. 

This chapter concludes with a summary of the factual circumstances and trial 

outcomes of the cases selected for more detailed analysis. As stated previously, these 

cases were selected from the 19 cases in the study because they exemplify the major 

themes identified in this chapter that were used in the construction of consent or absence 

of consent.  

4.4.1 Brennan 

Brennan was charged with a single count of aggravated sexual assault, three counts of 

indecent assault and one count of rape. The complainant and the accused had spent the 

day in company with others drinking at various locations. The accused ended up staying 

the night at the house that the complainant shared with her brother. After the other 

occupants of the house had gone to bed for the night the complainant remained alone 

with the accused watching television. According to the complainant’s version of events, 

at this point the defendant physically restrained her and then raped and sexually assaulted 

her. Absence of consent was constructed by the prosecution principally by adducing 

evidence that the complainant repeatedly manifested her unwillingness to engage in 

sexual conduct with the accused. The complainant was 16 years old and the accused was 

25. In light of the disparity in age the prosecution also argued, albeit less insistently, that 

the complainant was a naïve young girl who found herself in a situation that had 

escalated beyond her control. The defendant admitted guilt in relation to the first four 

charges, not on the basis that the acts were unlawful because the complainant had not 

consented to the sexual conduct, but in recognition of the fact that she was underage. He 
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denied the allegation of rape. The defence argued that the complainant had been the 

sexual aggressor and that her allegations were motivated by fear of her boyfriend’s 

reaction if it was revealed that she had engaged in consensual sex with the accused. The 

accused was acquitted of the charge of rape but, in view of the fact that sexual intercourse 

was admitted, he was convicted of the alternative charge of sexual intercourse with a 

young person. 

4.4.2 Horne 

Horne was charged with two counts of rape and one count of indecent assault. The 

accused made contact with the complainant via an online dating service. After some 

months of intermittent electronic communications they agreed to meet in person. The 

encounter occurred at the complainant’s house. According to the complainant, within a 

very short time of his arrival, Horne sexually assaulted her and then raped her. The 

prosecution constructed absence of consent primarily on the basis that the complainant 

made it clear that she did not want to have sex, even though the evidence that she 

manifested dissent was not strong. This was supported by evidence of recent complaint 

and forensic evidence of physical injury. The accused argued that the sexual activity was 

consensual and that the complaint to police was motivated by feelings of shame and 

anger. Horne claimed that, after they had sex, he told her that he did not wish to pursue a 

relationship with her. The defence sought to create doubt about the ingredient of absence 

of consent by drawing an inference of consent from her willingness to invite him into her 

home and by her failure to voice sufficient objection to the sexual activity. 

4.4.3 Riley 

Riley was charged with one count of stalking, one count of abduction and three counts of 

rape. A submission by the defence that there was no case to answer was upheld in 

relation to the single count of stalking and accordingly the jury was directed to acquit on 

that count. The other counts, those of abduction and rape, arose out of a single series of 

events. The complainant and the accused had been involved in an on again/off again 

relationship. They had children together. There was evidence that the relationship had 

been violent and at the time of the alleged offences there was a restraint order in place 

limiting the accused’s contact with the complainant. On the day of the offences the 

accused confronted the complainant at her place of work and demanded that she leave 

with him. She complied with his demand and he took her to his grandmother’s house 

where the alleged rapes took place. The prosecution constructed absence of consent 

around evidence of force or fear of force and used evidence of the violent nature of the 
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prior relationship to give context to the complainant’s failure to resist the accused 

strongly. The defence argued that there was no evidence that the complainant was 

genuinely fearful of the accused and that because of their long-standing relationship the 

accused was justified in interpreting the complainant’s acquiescence as real consent. 

Riley’s Case is noteworthy because it is perhaps the first case which considers in any 

significant detail the import of the 2004 reforms. However, in so doing, it concludes that 

the reforms were intended to operate as an extension of the previous state of the law 

rather than to introduce a radically different approach to the issue of consent. The jury 

was unable to reach a verdict in relation to the count of abduction but brought in majority 

verdicts of not guilty in relation to the three counts of rape. The implication of this is that 

some jurors could not agree that the accused abducted his ex-partner, nor could they 

agree that this was not proved beyond reasonable doubt. In light of their decision to 

acquit on the charge of rape it is therefore clear that, somewhat surprisingly, the jury was 

prepared to entertain concurrently two apparently contradictory beliefs – that the 

complainant may have been abducted and that her later acquiescence to sexual 

intercourse was freely given. 

4.4.4 Allen 

Allen was charged with two counts of rape and one count of assault. The complainant 

was his former partner. There was a history of violence between them but, although there 

was a restraint order in place against the accused, at the time of the allegations the two 

had resumed a sexual relationship by mutual agreement. In relation to the first count of 

rape the complainant alleged that she was woken one morning by the accused’s attempts 

to have anal sex with her and, in relation to the second count, she alleged that he forced 

himself upon her after a series of violent assaults. The prosecution sought to establish 

absence of consent principally on the basis that physical force was used by the accused to 

sexually assault the complainant or the threat of force secured her acquiescence to sex. 

Defence counsel used evidence of the nature of the pre-existing sexual relationship to 

represent the complainant as a woman who enjoyed rough sex to defeat the allegations of 

rape. 

4.4.5 Savage 

Savage was charged with a single count of rape. Both he and the complainant had been at 

a party at the local football clubrooms. The complainant left to walk the short distance 

home and the accused followed and offered her a lift in his car. When they reached her 

house he came in with her and they ended up on a couch together. The complainant 
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contended that she had no memory of events after this point but she knew she did not 

want to have sex with him. According to her version of events she regained 

consciousness to find the accused having intercourse with her in her bed. In arguing that 

no consent was given, the prosecution relied on s 2A(2)(h) of the Criminal Code, that is, 

that the complainant was either unconscious or so affected by alcohol that she was unable 

to form a rational opinion in respect of consent to sexual intercourse. In connection with 

this there was a barely articulated suggestion running through the course of examination-

in-chief that the complainant may have been the victim of drink spiking. The defence did 

not deny that the complainant was intoxicated but argued that she was disinhibited rather 

than incapacitated. Evidence was led that, as a result of the encounter, the complainant 

had contracted a sexually transmitted disease and the episode had become a topic of local 

gossip. In light of this, defence counsel argued that her eventual report to police was 

motivated by concern to protect her reputation. The difficulty for the prosecution was 

that, absent independent evidence of her degree of intoxication, the jury might have been 

sceptical about the proposition that she was totally incapacitated. This would be 

particularly problematic if there was evidence that she was otherwise able to perform 

certain motor tasks and converse coherently. Unless the jury was convinced that the 

complainant was effectively unconscious they might also have considered it unfair to 

expect the defendant to be able to assess her level of intoxication in such a situation. 

However, had the prosecution made the question of positively conveyed consent the 

focus of witness examination, the jury may have been left with a question about the 

absence of affirmative indications of consent. Savage was found not guilty by unanimous 

verdict.  

4.4.6 McCaffrey 

McCaffrey’s Case shared some factual similarities with Savage in that it also involved an 

allegation that the accused had sexual intercourse with the complainant while she was 

either unconscious or asleep due to the effects of alcohol. McCaffrey was charged with 

one count of rape. The accused and the complainant were flatmates. On the night of the 

alleged sexual misconduct they had been drinking together at home. At some point the 

complainant fell asleep on the couch. On her account, she later briefly regained 

consciousness and became aware that the accused was having sex with her. The 

prosecution again relied on s 2A(2)(h) of the Criminal Code, arguing that the 

complainant was incapable of giving consent. The defence perspective was that the 

allegation had been fabricated because she regretted having had consensual sex with the 

accused. They asserted that she was not incapacitated by alcohol to the degree required 
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by s 2A(2)(h) but was an active participant. As was the case in Savage, the jury was thus 

primarily concerned with weighing the evidence relating to the complainant’s degree of 

intoxication rather than weighing the evidence relating to the positive communication of 

consent. The jury found the defendant not guilty by unanimous verdict. 

4.5 Conclusion 

In the next three chapters the findings of the analysis of the cases are presented, arranged 

according to the three major themes of the prosecution construction of consent. Each of 

the chapters takes as its focus a separate theme. Individual cases in which that particular 

theme was pre-dominant are discussed to demonstrate more generally how the element of 

absence of consent was constructed, how reasonable doubt was created about that 

element and the basis on which the mistake defence was argued. In light of the findings, 

an assessment is made of the way that the amended consent provisions are operating and 

whether this accords with the intent of the reforms. The chapters also consider whether 

the cases could have been prosecuted differently, in a way that limits the juries’ 

deliberations on consent only to those factors that are relevant to the legal notion of 

consent set out in the Code.  
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Chapter 5: Case Study 1 

5.1 Introduction 

Chapters 5, 6 and 7, which present the findings of the empirical research, are in many 

ways the core of this thesis. Collectively, the chapters critically appraise how the issue of 

consent is addressed in the trials in view of the new framework for consent that the 

amended provisions have established. These chapters demonstrate, with textual examples 

taken from the trial transcripts, how the evidence at trial is marshalled to establish the 

element of absence of consent, to create a reasonable doubt about that element or to 

exclude or establish the mistake defence. In this chapter the implications for the 

prosecution of sexual offences cases of constructing consent principally on the basis that 

the complainant manifested dissent are examined. The findings from two separate cases, 

Brennan’s Case and Horne’s Case, are discussed. It first briefly considers the historical 

understanding that a genuine victim resists to the utmost, as an aspect of the real rape 

stereotype. It then describes prosecution attempts to organise evidence of dissent into a 

convincing representation of non-consent based on this understanding. In both Brennan’s 

Case and Horne’s Case, the evidence of dissent was relatively weak and, in constructing 

absence of consent on this basis, the prosecution was confronted with the difficulty of 

establishing a sufficient quantum of dissent. Constructing the prosecution case in this 

way without regard to the new formulation of consent in the Code may allow prejudicial 

beliefs about women feigning reluctance to engage in sexual activity to generate doubt 

about whether the complainant’s apparent unwillingness was genuine. The chapter 

concludes that, although evidence of dissent is probative of absence of consent, if it is not 

to be evaluated according to stereotypical views about rape, the evidence must be 

presented in the context of a positive consent standard.  

Chapters 6 and 7 consider the way that evidence is used to construct absence of 

consent by relying on evidence of force or fear of force, and evidence of passivity or non-

communication of consent, respectively. The discussion explains the difficulties inherent 

in prosecuting the cases on these bases and considers whether they could have been 

prosecuted differently in light of the new consent provisions. Regrettably, the research 

findings indicate that prosecutors continue to build cases according to the now outdated 

model of the pre-reform law and still appeal to discredited stereotypes regarding rape and 

sexual assault. These are the same stereotypes that earlier in this thesis were exposed as 

relics of a mediaeval view of the female sex. There are so few examples of legal officers 

attempting to engage with the reforms it is reasonable to conclude that they may not be 

fully aware of their implications and that further education about the purpose and 



136 

 

operation of the laws is needed. The findings do not suggest that the amendments to the 

consent provisions would necessarily have assisted the prosecution of the offences in all 

cases. Thus, they also confirm that it is ill-advised to rely solely on legislative reform to 

bring about fundamental changes in attitudes towards rape and sexual assault. 

5.2 Manifestation of Dissent (Brennan and Horne) 

Historically, proof of rape required that the complainant demonstrate the sincerity of her 

dissent by vigorously resisting her attacker.
510

 Evidence of resistance by the complainant 

was adduced to demonstrate that force was used to procure her submission against her 

will.
511

 The resistance requirement proceeds from the presumption of consent that has 

animated understandings of female sexuality. Caringella describes the presumption as 

‘[t]he notion that rape fulfils women’s fantasies to be conquered’.
512

 Others have 

explained the presumption on the basis of the underlying conception of sexual intercourse 

as something that is initiated by a man and is done to a woman. Passive female 

submission is the normative response and therefore, if a woman does not welcome the 

sexual advance, some resistance is expected. Strong resistance is necessary to 

demonstrate genuine absence of consent amounting to more than mere disinclination.
513

 

In order to rebut the presumption of consent in the sexual offences trial context, the 

victim had to demonstrate that she struggled with her assailant as hard as she could and 

maintained the struggle either until he was repulsed or her violation was complete. 

Inactivity or resistance short of this standard could be construed as consent.
514

 Whilst 

resistance is no longer strictly de jure in many jurisdictions,
515

 rape trials continue to be 

prosecuted by adducing evidence of manifest resistance to establish the element of 

                                                      
510

 The requirement was stated comparatively recently in historical terms, in Morgan’s Case. ‘The 

crime of rape consists in having unlawful sexual intercourse with a woman without her consent 

and by force ... It means that there has to be some violence used against the woman to overbear 

her will or that there has to be a threat of violence as a result of which her will is overborne.’: 

DPP v Morgan [1976] AC 182, 222 (Lord Edmund-Davies is here quoting from the trial judge’s 

summing up).  
511

 In chapter 2, the development of the resistance requirement is explained on the basis that, in a 

context in which non-marital sex was illegal per se, resistance to the utmost proved that the 

victim engaged in sex involuntarily. See chapter 2, 43 n 22. 
512

 Susan Caringella, Addressing Rape Reform in Law and Practice (Columbia University Press, 

2009) 64. 
513

 See, eg, ibid 63–5; Ngaire Naffine, ‘Possession: Erotic Love in the Law of Rape’ (1994) 57(1) 

Modern Law Review 10; Carol Smart, Feminism and the Power of Law (Routledge, 1989) 34–6; 

Catherine A MacKinnon, Toward a Feminist Theory of the State (Harvard University Press, 

1989). 
514

 Caringella, above n 3, 65. 
515

 And indeed in those jurisdictions, such as Tasmania, Victoria and Canada, where the legislative 

scheme endorses the principles of communicative sexuality, passivity instead now signals 

absence of consent. 
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absence of consent.
516

 The results of this research bear that out. In 13 of the 19 trials in 

this study, as proof of absence of consent, the prosecution led evidence that the 

complainant had resisted the assault. The following cases exemplify the difficulties that 

arise where the prosecution relies on evidence of manifest resistance to construct absence 

of consent. In these two trials in particular, the prosecution attempts to make a case that 

the complainant offered strong resistance when the evidence does not necessarily disclose 

that this was what happened.  

5.2.1 Brennan 

In Brennan’s Case absence of consent was argued principally on the basis that the 

complainant had clearly indicated to the accused that she did not want to engage in sexual 

activity with him. The difficulty for the prosecution in constructing their case on this 

footing was the highly contestable nature of the evidence on which they sought to rely. 

The evidence disclosed only weak efforts at resistance and the complainant’s behaviour 

undermined her claim that she had resisted the accused. She did not deny that she had 

flirted with the accused earlier in the day, that she chose to remain alone with him 

downstairs after the others had gone to bed, and that, after some initial allegedly non-

consensual sexual activity, she escaped to her own room only to go back downstairs at 

the accused’s request where she was again assaulted. The prosecution could not ignore 

this evidence, even though it potentially weakened their case. Counsel should have tried 

to limit its negative impact by seeking from the complainant an explanation for her 

behaviour that would contradict any assertion by the defence that it amounted to evidence 

of consent or that it provided a basis for a mistaken belief in consent. However, the 

attempt to characterise the physical contact with the accused as affectionate rather than 

sexually provocative, and to suggest that the complainant had not singled Brennan out for 

particular attention, was unconvincing. Moreover, the manner in which the evidence was 

adduced in effect provided a foundation for the defence that the complainant had been the 

sexual aggressor. No suggestion was made that, in any case, none of the flirtatious 

behaviour amounted to evidence of free agreement to the specific sexual acts that 

occurred later that day: 

Prosecution Counsel: Was there any sort of physical contact between you and Mr 

Brennan at the beach?  

                                                      
516

 See Louise Ellison and Vanessa E Munro, ‘Jury Deliberation and Complainant Credibility in 

Rape Trials’ in Clare McGlynn and Vanessa E Munro (eds), Rethinking Rape Law: International 

and Comparative Perspectives (Routledge, 2010) 281, 285–6; Bernadette McSherry, 

‘Constructing Lack of Consent’ in Patricia Easteal (ed), Balancing the Scales: Rape, Law Reform 

and Australian Culture (Federation Press, 1998) 30; Denise Lievore, Office of the Status of 

Women, Prosecutorial Decisions in Adult Sexual Assault Cases (2004) 14–16.  
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Complainant: He was sitting between my legs and I was playing with his hair. 

Prosecution Counsel: And was there other physical contact between you that you 

recall?  

Complainant: I probably, I think I gave him a hug. 

Prosecution Counsel: Did you give anyone else a hug down the beach?  

Complainant: Yeah. R and D. 

There was evidence that the complainant had consumed a considerable amount of alcohol 

during the afternoon and the Crown argued that the accused had taken advantage of her 

inexperience and that he wilfully misinterpreted her earlier affection as a sexual come-on. 

In trying to make this point in cross-examination, prosecution counsel instead gave the 

accused an opportunity to detail once more all of the complainant’s allegedly provocative 

acts: 

Prosecution Counsel: [W]hat happened at the second hut, do you say?   

Accused: There was a lot that actually happened at the second hut. There was, — 

she was sitting on my knee, she was, — she constantly, every time I moved, she 

would follow me to wherever I went, she would be cuddling me, kissing me on the 

neck, sitting on my knee every chance she could get, so I couldn’t get up and 

actually get away from her, — just pretty much doing as she pleased with me. 

Prosecution Counsel: What were you doing Mr Brennan?   

Accused: A couple of times I got up and moved away, and— 

Prosecution Counsel: A couple of times? Well you’ve got this girl, you who does 

youth work and cares about youths, you’ve got this girl sitting on your knee, 

cuddling you, kissing you, doing what she pleased with you, and all you did was get 

up a couple of times?  

Accused: Yes. 

Here, counsel suggests the possibility that there may have been another basis for absence 

of consent in this case, that the complainant may have complied with the accused’s 

request for sex only because she was overawed by the situation. In such circumstances, 

there is no free agreement. However, in the fixation on manifest dissent, this alternative 

was not further developed. The evidence in the following exchange focuses solely on 

establishing that, once the physical contact became overtly sexual, the complainant 

repeatedly told the accused to leave her alone: 

Complainant: He kept hugging me. 

Prosecution Counsel: And what was your response to that? 

Complainant: I told him, to go away. 

… 
Prosecution Counsel: And what was your response when Mr Brennan touched 

your breast?  

Complainant: I told him to stop it. 

… 
Complainant: The second time, after R had left again he continued with rubbing 

my breasts and then I kept telling him not to and I kept trying to move away and 

then I was trying to get away just as R came in to the room. 

… 
Complainant: He started rubbing my breasts again. 

Prosecution Counsel: Did you say anything?  

Complainant: I told him not to. 

Prosecution Counsel: Was anything else said at that point?  
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Complainant: I said to him, that I was sick of him touching me. 

Prosecution Counsel: Mmh, and did you do anything at that point?  

Complainant: I moved away. 

However, the jury had to assess these refusals in the light of her earlier affectionate 

behaviour. Given the eventual outcome of the case, it seems that the jury had difficulty 

reconciling her previous complacency about physical contact with the accused with the 

Crown’s claim that she actively resisted the sexual conduct that followed. 

5.2.1.1 Sufficient Resistance 

The difficulty for the prosecution in concentrating on evidence of manifest dissent rather 

than the absence of communicated agreement is that it inevitably invites consideration of 

what amounts to genuine or sufficient resistance as opposed to genuine or sufficient 

manifestation of agreement. The latter is the focus of the reforms. If a juror interprets 

female reluctance in the light of the rape fantasy script or the normative view of female 

responses to sexual approaches, then even the most spirited resistance may be insufficient 

to signal absence of consent. In the case at hand, the problem was particularly acute 

because the assaults occurred within earshot of the complainant’s older brother yet she 

did not call to him for help. As an explanation, the prosecution suggested the complainant 

had continually tried to rebuff the accused’s advances but her protestations had been 

muted because his physical strength and the force of his personality created an air of 

threat. The complainant stated that she was frightened both for her own and for her 

brother’s safety. Her fears explained why she did not protest with sufficient vigour to 

rouse her brother (R) in the next room. When asked why she had not called for help the 

complainant responded: 

Prosecution Counsel: Did you yell out? 

Complainant: No. 

Prosecution Counsel: Why was that?  

Complainant: I was so scared. 

Prosecution Counsel: What were you scared of?  

Complainant: I was scared that he was going to hurt me more and that he was 

going to hurt R. 

In cross-examination the complainant was unable to rebut convincingly the implication 

from defence counsel that the explanation for her passivity was inherently implausible. 

First, defence counsel questioned why she failed to call for help when her brother was 

awake in the room nearby:  

Defence Counsel: Okay, but at that stage you’d been saying, stop it, hadn't you? 

Complainant: Yes. 

Defence Counsel: But quietly so you that you didn’t disturb those next door? 

Complainant: No I said it loud enough so he could hear it loud and clear. 
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Defence Counsel: Okay, no I’m not talking about he, Mr Brennan, I’m talking 

about those who were next door whose conversation you could hear. When you’re 

saying, stop it get your hand off my breast, or whatever. Were you saying that 

quietly so only Mr Brennan could hear, or were you saying it loud enough, that you 

would expect someone in the next room to hear it? 

Complainant: I was saying it at a normal, normal voice level. 

Defence Counsel: Okay, and I take it that when your brother and Mr D were talking 

in the next room from what you could gauge from just listening to them, they 

appeared to be talking in a normal level for a private conversation about someone’s 

sister? 

Complainant: Yes. 

Defence Counsel: Okay, so when you were saying, stop it, don’t do that. It would 

be at least that loud wouldn’t it, or? 

Complainant: My voice is quieter than theirs, as seeing as they would be male. 

Defence Counsel: Okay, well didn’t you raise your voice at all just to hopefully let 

them know what on earth’s going on out here? 

Complainant: No. 

Defence Counsel: And your brother comes out twice and comes into the room and 

didn’t you say while your brother was there, ‘look I think I might go up now, R’?  

Complainant: I was scared. 

Second, counsel questioned why, having retreated to the safety of her own bedroom she 

then complied with the accused’s request to return to the room where she had just been 

sexually assaulted: 

Defence Counsel: And you say that was because you were sitting out on the top 

step of the stairs upstairs and Mr Brennan was there, again trying to touch your 

breasts in a sexual kind of way and making inappropriate suggestions to you? 

Complainant: Yes. 

Defence Counsel: Is that right, sorry? 

Complainant: Yes. 

Defence Counsel: And in order to stop that, you agree to go from upstairs, back 

downstairs, down the outside steps into, and get back onto the bed that he was, need 

to be sleeping on that night, is that right? 

Complainant: Yes because I thought it would, that it would stop him if I went, if I 

went back down there and I thought R, D like, was still awake. 

Defence Counsel: Okay, and you knew that R and D could protect if you need to 

call out to them? 

Complainant: Yes. 

… 
Complainant: Both of them, both of them together, not just one of them at a time. 

Defence Counsel: No, okay, but that was your belief? That if you went down 

because they were there as, like security guards, for you? I don’t mean that in a— 

Complainant: They’re like security blankets. 

Defence Counsel: Yeah. 

Complainant: ‘Cause, I, yeah. 

Defence Counsel: ‘Cause if they were both there— 

Complainant: If they were both there, awake, I knew that I’d— 

Defence Counsel: You would be completely safe. 

Complainant: That I’d be able to, like I’d, like— 

Defence Counsel: Yeah. You’d be completely safe no matter what—? 

Complainant: Because if they— 

His Honour: Just let her finish Mr R. 

Complainant: They could have come, like if they had have realised I was 

(inaudible) because they would have heard my voice or whatever, they would have 

come. Like, R would have kept coming in to check on me. 

Defence Counsel (Resuming): But what I’m trying to have the jury understand is at 

least, whether it’s right or it’s wrong, at least in your mind, before you leave the 
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upstairs part of your house and journey down the outside stairs in your pyjamas in 

order to get back onto the bed you’d been sexually assaulted on earlier that night, 

your belief was ‘if I yell out to my brother and his friend, and they’re awake, they 

will be able to come and rescue me and I’ll be safe’? Is that fair? 

Complainant: That’s fair. 

Defence Counsel: Okay. Well how many times did you yell out to them? 

Complainant: None. 

The trial judge’s summing up to the jury also betrays scepticism about the complainant’s 

justification for returning to the downstairs room and lying back down on the bed with 

the accused: 

His Honour: However, she also told you that when the accused came up and asked 

her to go back downstairs, she not only agreed to do so, but when she went 

downstairs she lay on the couch with the accused. Now she explained that on the 

basis that there was nowhere else for her to be in that room. It’s a matter for you, but 

on the evidence of the witnesses there was ample room for the blow up chair that 

was in the room and she could well have sat on that, but that’s a matter for you. 

These extracts suggest that, even if she was not lying, at best the complainant 

was exaggerating about how earnestly she tried to avoid having sex with the accused. 

Accordingly, the jury were entitled to doubt that the encounter was non-consensual. 

Perhaps a more accurate and sensitive interpretation of the complainant’s responses, 

however, is that she was young and inexperienced and was confused about what she 

wanted from the encounter with the accused. Her behaviour earlier in the day suggests 

that she was interested in him and desired some sort of physical contact, but her evidence 

also reveals that what may have started as an innocent tease escalated to a point where 

she lost control of the situation. With the almost exclusive focus on an evaluation of the 

sufficiency of her resistance this critical point seems to have been ignored.  

5.2.1.2 An Alternative Approach? 

Certainly, evidence of manifest dissent may be persuasive evidence of absence of 

consent, and the prosecution must address such evidence where it forms part of the 

factual scenario. However, if it is not presented in the context of a positive consent 

standard it may be evaluated by the jury according to stereotypical views about rape, in 

Brennan’s Case that the complainant’s efforts to resist were insincere. Here there was no 

evidence of force or injury, no corroboration from others present in the room next door 

and the actions of the complainant herself signalled that she felt some physical attraction 

to the accused. That evidence and the evidence of lack of sufficient resistance could be 

construed by the jurors as consent in the absence of a focus on positively communicated 

consent. This defeats the purpose of the reforms, that is, to avoid the problems in rape 

prosecutions of erroneous juror assumptions about what constitutes real rape and how a 

genuine victim behaves. Admittedly, Brennan may have been a difficult case to 
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prosecute. However, it was open to the jury to find at least that the complainant 

equivocated, that she was reluctant and that in such circumstances the accused should 

have sought clarification of her frame of mind. In this case too much was made of the 

relatively unconvincing evidence of manifestation of dissent and, in consequence, the 

inconsistency and improbability of much of the complainant’s testimony proved fertile 

ground for the defence. The trial judge summed up these inconsistencies in the following 

passage: 

His Honour: [I]t seems to me there are some contradictions in her evidence about 

resistance. On her evidence she was well able to say stop and tell the accused to stop 

right to the end, but on her —in explaining why she didn’t she said that she tried to, 

in effect but physically was unable to call to R. In fact I should go to that aspect of 

her evidence, she said in terms of her failure to call out, that she was scared, that the 

accused was going to hurt her, or more, that he was going to hurt R and when cross 

examined about that she said that, she was taken to her evidence that she’d been 

squeaking the bed to try and wake R, and she was asked why she didn’t call to R, 

and she said she tried, but nothing would come out. No matter how hard she tried, 

nothing, it didn’t come out. She said, ‘I tried to call out, but every time I tried to, the 

words would get stuck in my throat, because I was still crying and I was scared, and 

I couldn’t physically get the words to come out’, and the question: ‘So it wasn’t that 

you didn’t yell out because you were afraid R was going to hurt, it was fear that 

stopped your voice from working, is that what you’re saying’, and her answer, ‘I 

was scared that R was going to get hurt, as well as I just said that I was scared’. 

So in terms of what you might think was a contradiction there is a contradiction 

between her apparent ability to say stop, but her inability to call to R. Another 

contradiction you might think is, that she said that she tried to attract R’s attention 

by shaking the back of the bed, but on the other hand she said that she didn’t call to 

R because she was scared of the consequences for her, or him if she do so. She also 

said, and you might recall in her evidence that it wasn’t as if the accused expressed 

any threat to her. Again in terms of her fears for R and the consequences of calling 

him, you might also recall that when R came into the room, without being called on 

two occasions, before she went up and got her pyjamas on, that had the impact on 

her evidence of immediately stopping the accused from endeavouring to rub or 

fondle her breasts. Also perhaps it’s relevant that although she has told you that she 

very, she was frightened of involving R, in fact on her evidence immediately after 

her telephone call with MR in which she made a complaint to him, she in fact went 

downstairs and woke R and told him.  

The reality in this case was that the evidence that the complainant actively 

resisted the accused was very weak. It seems that the complainant found it difficult to 

articulate her feelings of being out of her depth and overwhelmed by the situation and her 

inability to act. Consequently, there may have been a temptation to exaggerate her fear of 

violence and the extent of her dissent. The over-reliance by the Crown on manifestation 

of vocal and physical dissent and fear of the accused as the basis for the construction of 

absence of consent encouraged this exaggeration.  However, it does not follow that, if she 

exaggerated some aspects of her evidence, she was necessarily untruthful in all of her 

claims. In particular, it does not follow that she lied about the non-consensual nature of 

the sexual encounter, though the trial judge’s summing up may have invited the jury to 

reach just such a conclusion. Ultimately, the outcome of the case may have been an 
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example of ‘punishing the [complainant] for her forensic performance’.
517

 As Kirby J 

explained in Whisprun v Dixon
518

 instead of evaluating the objective evidence disclosed 

by the complainant’s testimony, the jury may have seized on the numerous 

inconsistencies in her evidence and concluded, impermissibly, that the whole of her 

testimony was unreliable.   

Had the prosecution instead emphasised the centrality of the communicative 

standard and taken the opportunity in cross-examination to extract from the defendant an 

explanation of how the complainant had signalled that she consented to the sexual 

activity, it might have been more difficult for him to respond other than that she was 

being flirtatious down at the beach, that she chose to sit near him when they were back 

home, that she did not resist him very much and that she returned to the scene of the 

sexual assault. The last two propositions are not bases in law for a finding of free 

agreement and the first two provide flimsy evidence of free agreement to sex and 

establish nothing more than that she may have liked him and enjoyed his company. 

Instead, the accused was able simply to deny that she said no and to marshal the evidence 

of her equivocation as consent. The reforms, properly understood, should refocus the 

question to be answered in cases like this. The Crown could have constructed the case 

more forcefully and with greater clarity along the lines that the complainant was young 

and probably quite vulnerable and, although her failure to call out for help might be 

difficult to explain, it is nevertheless possibly understandable given her immaturity. They 

could have argued that the accused was a youth worker who should have understood her 

vulnerability and, in an apparent egregious breach of trust, exploited her lack of 

sophistication by buying alcohol for her and coercing her into sex. She may have been in 

awe of this older man, in fact overwhelmed by his age and strong personality, totally out 

of her depth, perhaps embarrassed and not knowing how to extricate herself from the 

situation.  

The Crown failed to emphasise the mutual communication standard created by 

the reforms. The communication standard means that consent cannot be presumed in the 

absence of positive indications. It means that equivocation should prompt the other party 

to seek clarification of the existence of consent. Consequently, it also means that an 

accused cannot argue in his defence that he has no responsibility to check for the 

existence of free agreement. In a case such as this, where the evidence which is adduced 

in relation to the ingredient of absence of consent is equivocal, knowing that the onus of 

proof rests with the Crown, a jury may well doubt that the accused bears such a 

responsibility. But this is precisely what the positive communication standard entails 
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since it denotes mutuality and reciprocity as the gauge of valid consent. If the evidence 

does not disclose affirmative indicia of consent, the failure of the accused to confirm the 

existence of consent also infringes the principles laid down in s 14A. The mistake 

defence will not succeed if the accused was reckless as to consent or did not take 

reasonable steps to confirm the existence of consent.  Here, the accused was much more 

sexually experienced and sophisticated than the complainant and should have been 

responsive to any hint that the complainant was no longer consenting. The Crown could 

have explained the communicative standard set by s 2A(2)(a) with greater clarity and 

stressed that, in these particular circumstances, there was an even greater responsibility 

on the accused to ascertain the existence of consent than might be the case where the 

power imbalance is not so pronounced. 

5.2.2 Horne  

The case of Horne presents similar issues as Brennan’s Case, due to the way that the 

prosecution constructed consent. Prosecution arguments emphasised evidence of dissent 

but this, again, was not a case where the complainant convincingly manifested dissent. 

The alleged rape occurred in the context of a first date between the complainant and the 

accused and the prospects of conviction depended, almost entirely, on the jury accepting 

beyond reasonable doubt the complainant’s assertions that she told the accused she did 

not want to have sex with him. As in Brennan’s Case, the victim’s efforts at resistance 

were primarily verbal rather than physical and fell well short of ‘resistance to the utmost’. 

The defence case was that the complainant welcomed the sexual activity. The jury were 

invited to draw unfavourable comparisons between the complainant’s behaviour 

throughout the whole period of contact with the accused and the prototypical, risk-averse 

genuine victim. The defence position was that the complainant could have refused sexual 

activity if she had truly wished to do so. Since she failed to manifest credible resistance, 

and was apparently willing to put herself in harm’s way by allowing a man she had never 

met before into her home, she effectively signalled her desire for sexual intercourse with 

the accused.  

The questions posed in examination-in-chief reveal the thrust of the prosecution 

case. The complainant was led step-by-step through each stage of the encounter and 

asked to describe her responses to the accused’s physical approaches, presumably to 

establish that she rebuffed him at every point. When he kissed her she responded, ‘No, I 

do not like that.’ When he put his hand under her shirt her response was, ‘I said I do not 

want him to do that’. When he touched her groin she stated, ‘I do not want sex.’ The 

prosecution perhaps hoped that possible jury scepticism of purely verbal refusals might 
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somehow be overcome with reinforcement by repetition. However, if the jury doubted 

that she was genuinely reluctant, giving a plethora of examples of the different ways she 

said no was not likely to remove that doubt. The cross-examination of the accused 

explored the same territory using similarly repetitious questioning. The bulk of questions 

sought to determine whether or not the accused was aware of reluctance or resistance on 

the complainant’s part:  

Prosecution Counsel: Was she saying anything? 

Accused: No, we weren’t talking much, we were just trying to initiate sex there. 

Prosecution Counsel: She wasn’t complaining that you were hurting her? 

Accused: Not at all. 

Prosecution Counsel: She wasn’t screaming? 

Accused: Not at all. 

Prosecution Counsel: She didn’t flinch at all? 

Accused: Not at all. 

... 
Prosecution Counsel: But she didn’t tell you to stop or anything like that? 

Accused: Not at any stage. 

It is difficult to see how this type of questioning supported the prosecution case. Since, 

pursuant to the prosecution’s theory of the case, absence of consent was equated with 

manifest dissent, the accused’s answers, if accepted by the jury, directly undermined their 

case. Moreover, in a result that is clearly at odds with the way the consent provisions 

were intended to operate, they also justified his belief that she was consenting. The effect 

of framing absence of consent in terms of manifest dissent is that evidence of lack of 

resistance amounts to evidence of consent. If the prosecution had instead highlighted the 

positive consent standard as the primary focus for the jury’s deliberations about absence 

of consent, questions about resistance would have at best assumed marginal importance. 

Counsel might have then asked the accused what conduct he relied on to show that the 

complainant was consenting, what steps he took to ascertain her consent or what reason 

he had for believing that she was willing to engage in sexual intercourse with a virtual 

stranger within 30 minutes of meeting him. 

The defence focused on the complainant’s apparently acquiescent behaviour: 

Defence Counsel: When he put his arm around you I suggest to you that you didn’t 

say to him, ‘Don’t do that’, or pull away or anything like that? 

Complainant: No, I was nervous. 

Defence Counsel: But you didn’t ask him to take his arm away, did you? 

Complainant: No. 

They compounded the potentially negative effect of the lack of evidence of physical 

resistance by emphasising that the complainant had allowed the accused into her home. 

According to the defence view, she did not have to let him in and an appropriately risk-

averse woman would not have done so: 
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Defence Counsel: Now if you’d not wanted him to come inside you didn’t have to 

open that door the second time, did you? 

Complainant: No. 

Counsel in effect invited the jury to conclude that there was a reasonable doubt that the 

complainant did not consent to sexual intercourse because she let a stranger into her 

house and did not resist his sexual overtures sufficiently vigorously. Again, had the case 

been run in accordance with the communicative standard embraced by the consent 

provisions in the Code, the jury might have accepted both these propositions but, given 

the absence of evidence of positively communicated consent, nevertheless still have no 

reasonable doubt about the element of absence of consent. 

The reform of s 2A is not only about defining passivity or lack of resistance as 

evidence of absence of consent. It is also about redefining consent to sexual intercourse 

in terms of communicated free agreement. The existence of s 2A(2)(a) confronts the 

notion of implied consent and the myth that women enjoy being forced to submit to 

sexual intercourse. These are supplanted by a requirement that consent is communicated 

and that it is free and uncoerced. It is this that the construction of consent in terms of 

manifest dissent tends to overlook. As the basis of the prosecution case, evidence of 

resistance is easily discounted as being insufficient, contrived or exaggerated. Relying on 

dissent to establish absence of consent does not engage with the positive consent 

standard. In both these trials, amongst all the questions about dissent, there was virtually 

no consideration of the crucial questions, whether and how consent was communicated. 

Although the defence would argue that consent was communicated by a lack of dissent, 

this does not satisfy the standard of free agreement set by the Code. It arguably falls short 

of positive communication and supports the Crown allegation of absence of consent as 

defined in s 2A. The way was open in both trials for the Crown to build its case on the 

absence of communicated consent,  as much as upon a manifestation of dissent, but it was 

an opportunity that the reforms have created that was not taken advantage of. 

5.3 Conclusion 

This chapter has examined the prosecution’s reliance on evidence that the complainant 

communicated her reluctance to participate in sexual activity with the accused to 

construct absence of consent. It identified the difficulties that construction of the Crown 

case in this way poses for the successful prosecution of sexual offences cases and 

suggested that the new consent provisions offer alternative bases for prosecution that 

would avoid these problems. In the next chapter, the implications for constructing 

absence of consent on the basis of evidence of force or the fear of force are discussed. 

This was the second most common ground on which the Crown constructed absence of 
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consent. An expectation that a genuine rape episode is accompanied by evidence of force 

is a hallmark of the rape stereotype. As a signifier of real rape the force requirement is 

explained by a conviction that women are always sexually receptive but, out of 

consideration for socio-sexual norms, they feign reluctance and therefore evidence of a 

high degree of force is necessary to establish that the complainant was genuinely 

unwilling to engage in sexual activity. In constructing absence of consent on the basis of 

evidence of force the prosecution is confronted by the same obstacles as noted in this 

chapter, that is, establishing a sufficient quantum of force and addressing the belief that 

evidence of force may nevertheless be consistent with consensual sex. In chapter 2 it was 

argued that the force requirement may historically have been explained by the fact that, in 

making an allegation of rape, the victim was admitting the commission of a sexual 

offence. Evidence of force was therefore necessary to establish that the unlawful sexual 

conduct had been committed without her volition. This account no longer offers a 

convincing explanation for the requirement of force and research shows that in reality 

sexual violation is not inevitably accompanied by physical force.
519

 Nevertheless, the 

findings in the following chapter reveal that evidence of force still plays a central role in 

trials of sexual offences.  

 

  

                                                      
519

 See, eg, Susan J Lea, Ursula Lanvers and Steve Shaw, ‘Attrition in Rape Cases. Developing a 

Profile and Identifying Relevant Factors’ (2003) 43(3) British Journal of Criminology 583, 591–

2. 



148 

 

Chapter 6: Case Study 2 

6.1 Introduction 

Chapter 6 discusses prosecution efforts to construct absence of consent on the basis of 

evidence of force or the complainant’s fear of force. As noted previously, force is a staple 

of the real rape scenario. Section 2A of the Code provides that consent is vitiated if 

procured by force or by a reasonable fear of force and thus retains explicitly this aspect of 

the rape stereotype. However, the reforms to s 2A were intended to expand the concept of 

rape to include circumstances where ostensible consent is compromised in other ways. 

Critically, the inclusion of a positive consent standard should facilitate the prosecution of 

marginal cases where the complainant’s submission is procured without resorting to 

physical force or where the force used is apparently relatively minor. The findings of this 

research show, however, that evidence of force continues to be utilised by the Crown in 

accordance with the pre-reform conception of consent. Evidence of force is not 

marshalled around the concept of consent as free agreement so as to dispel the view that 

force can be compatible with free agreement. Whilst evidence of force may be highly 

probative of absence of consent, this chapter concludes that it can also be easily 

undermined by the defence and converted into an accepted aspect of consensual sex if it 

is not put to work within the framework of affirmative consent set out in the amended 

Code provisions.  

6.2 Force or Fear of Force (Riley and Allen) 

The construction of absence of consent primarily around the use of force as revealed by 

physical harm suffered by the complainant conforms to and plays upon common 

expectations that force and physical harm are requirements of real rape. It also adheres to 

a traditional pre-reform approach to the issue of consent. It can be said to be a pre-reform 

approach because the prosecution’s evidence is intended to demonstrate that the 

complainant resisted, necessitating the application of force, rather than that there was an 

absence of communicated consent. Within the data set evidence of force and physical 

harm was a relatively common basis on which the Crown argued absence of consent. 

Such evidence was adduced by the prosecution in 12 of the 19 trials studied. Force is 

relevant to absence of consent and the Crown cannot ignore evidence that discloses it. 

However, construction of absence of consent solely on the basis of evidence of force is 

potentially problematic. First, the evidence that the complainant suffered injuries may be 

accepted by the jury as consistent with consensual sex as well as non-consensual sex. The 



149 

 

evidence may not be convincing, especially if it is used in the pre-reform way to show a 

lack of capacity to consent. Second, the evidence that the complainant was physically 

harmed may be highly subjective or inconclusive. For example, in the following extract 

from one of the trials, the exchange between prosecution counsel and their medical 

witness revealed that the evidence amounted to little more than the complainant’s 

assertions that she felt sore and that certain areas on her body were tender: 

Prosecution Counsel: Now you’ve recorded ‘tenderness and tight muscles on the 

neck’ could you just explain what you mean by that please? 

Witness: The sides of the neck were tender when I examined them and the muscles 

were very tight, you could feel that the muscles were firmer than you’d expect. 

Prosecution Counsel: And what would cause tight muscles? 

Witness: Straining away or forcible movement of the neck, or someone pushing the 

neck — head down and she’s trying to straighten her neck. 

Prosecution Counsel: Thank you. And — so you could actually — when you felt 

the neck, actually could feel the tight muscles? 

Witness: Yes. 

Prosecution Counsel: What about the tenderness, how do you diagnose tenderness? 

Witness: The tenderness, that she says that it’s sore when I touch it.
520

 

Examples like this suggest that the experience of Crown counsel is that juries will 

probably be influenced by stereotypical views of what constitutes rape, that they will 

expect to encounter evidence of force or physical injury and that in the absence of such 

evidence may be reluctant to convict. Therefore, the prosecution are constrained by 

juries’ expectations to include as part of their case evidence of even relatively minor 

physical injury or to explain that lack of physical injury is not necessarily indicative of 

consent. For example, in the following extract from Brennan’s Case, prosecution counsel 

sought confirmation from an expert medical witness that absence of injury could be 

consistent with forced intercourse: 

Prosecution Counsel: Would one necessarily expect to see injuries if intercourse 

was non-consensual?  

Witness: No. 

Prosecution Counsel: Could you just tell us why that may be?  

Witness: In my experience, the vaginal area is built to with, is extremely elastic and 

is built to withstand quite vigorous sexual intercourse and it’s built to be part of the 

birth canal, so if the area can pass a baby head, which is a ten centimetre diameter 

on average, vigorous sexual intercourse would not cause much trauma to the area at 

all. 

Depending on the facts, evidence of force may of course legitimately form part 

of the prosecution case but it should not be the sole basis upon which absence of consent 

is argued. Instead, it should be coupled with evidence that the complainant did not 

manifest her free agreement. So while the evidence in the extract from Brennan’s Case 

above may have been useful to explain the absence of physical injury the prosecution 

failed to take the next step that seems to be required by the amended legislation. That is, 
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they failed to marshal the evidence of force in support of the allegation of no 

communicated consent. The following cases demonstrate that the prosecution fail to 

convey the full legal conception of consent to the jury. They are typical of all the cases in 

the study in which evidence of force was adduced in that the evidence is used to show 

that the complaint was incapacitated due to the presence or threat of violence rather than 

to show a lack of communicated agreement. As explained in chapter 4, they are singled 

out for discussion because of their typicality and because of the richness of the textual 

examples that they contain which demonstrate how the arguments about consent played 

out in court. The use of evidence of force in this limited way fails both to debunk the 

myth that rape is always attended by physical injury, and to convey the idea that rape is 

sex without communicated consent, no matter whether there is physical injury or force. 

6.2.1 Riley 

6.2.1.1 Relationship Evidence 

In Riley’s Case we see how problematic evidence of force can be in the construction of 

non-consent, particularly when it is not linked strongly to a lack of evidence relating to 

free agreement either to the particular force or sexual contact in question. The parties in 

Riley’s Case had been in a relationship for ten years although their association had been 

punctuated by periods of separation including stretches when the accused was in gaol. 

There was evidence of family violence and on several occasions the complainant had 

sought medical treatment for her injuries. It was common ground at trial that on one 

particular occasion she required nine stitches in her forehead as a result of being head-

butted by the accused.  There was also evidence that the complainant had reconciled with 

the accused following incidents in which he had seriously assaulted her. A lengthy voir 

dire was held prior to empanelling the jury in order to determine the admissibility of 

evidence of acts of violence committed by the accused against the complainant over the 

period of their intermittent relationship. This evidence included consideration of sexual 

aspects of the relationship. Leave to adduce the evidence was sought pursuant to the 

Tasmanian rape shield provision, s 194M of the Evidence Act 2001
521

 and neither party 
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objected to the reception of the evidence of past sexual behaviour. Neither did the 

complainant claim to suffer any distress, humiliation or embarrassment at having the 

evidence aired in court. 

The prosecution argued that the historic violence was relevant to the issue of 

consent since it explained why the complainant agreed to accompany the accused, why 

she had reason to fear him and why she therefore passively submitted to the sexual acts: 

Prosecution Counsel: So he asked you to take your clothes off, is there any 

discussion prior to that at all about what is to happen or not to happen? 

Complainant: I don’t remember. 

Prosecution: So is the order that you come out of the toilet, come into the lounge 

room and then you’re asked to take your clothes off? 

Complainant: Yes. 

Prosecution: Do you do that? 

Complainant: Yes. 

Prosecution Counsel: Why do you do that? 

Complainant: Because I was scared not to. 

Prosecution Counsel: Scared of what? 

Complainant: Of what would happen if I didn’t. 

Prosecution Counsel: What did you think would happen if you didn’t? 

Complainant: Nathan would get angry. 

Note that this extract also reveals a rudimentary attempt by counsel to engage the 

communicative consent standard by asking whether there was any discussion about the 

proposed sexual conduct. That counsel understood the ramifications of s 2A(2)(a) is later 

confirmed by the tenor of questions put in cross-examination of the accused and in legal 

argument about the content of the trial judge’s summing up to the jury (see discussion 

below). Here, counsel might have grasped the opportunity to emphasise the significance 

of s 2A(2)(a) even further by exploring whether the complainant indicated free agreement 

at any time or whether she considered the question of her consent irrelevant. It may have 

been that she believed that the accused would have sex with her regardless of what she 

communicated to him about her wishes.   

The defence conceded that the relationship had been a violent one, but they 

argued that the violence was sometimes initiated by the complainant: 

                                                                                                                                                 
… 

(b) the sexual experience of that person, other than sexual experience which forms part of the 

events or circumstances out of which the charge arises, must not be adduced or elicited 

unless leave of the magistrate or judge is first obtained on application made in the 

absence of any jury. 

(2) A magistrate or judge must not grant leave unless satisfied that –  

   (a) the evidence sought to be adduced or elicited has direct and substantial relevance to a fact 

or matter in issue; and 

         (b) the probative value of that evidence outweighs any distress, humiliation or 

embarrassment which the person against whom the crime or offence is alleged to have 

been committed might suffer as a result of the admission of that evidence. 

. 



152 

 

Defence Counsel: The third relevant thing that the defence can concede is that their 

relationship did, indeed, have its ups and downs and I won’t cover it, Mr R quite 

pointedly calls it violence, it was, there are lots of physical confrontations between 

these two parties, there is absolutely no doubt about that and the defence can 

indicate to you right off the bat that, that, in fact, happened as well.  

 ... 
Defence Counsel: So what the defence says is that it’s very important that you 

focus on in relation to this context issue, who initiated all this violence. Mr R has 

already made some admissions at the outset that it wasn’t just Mr Riley, Miss M 

herself on a number of occasions initiated this violence so you needn’t start off 

thinking that this has all been perpetrated by Mr Riley, the evidence will indicate to 

you that’s not the case at all. 

Contrary to the prosecution position however, defence counsel argued that the evidence 

of violence supported the claim that the specific sexual acts charged were in fact 

consensual. Counsel suggested that, since the complainant had herself initiated 

reconciliations during the course of their relationship, fear of the accused did not play a 

part in her acquiescence to the sexual conduct: 

Defence Counsel: You say that the relationship between yourself and Mr Riley 

commenced about 1997? 

Complainant: Yes. 

Defence Counsel: And your evidence as I recall it was on again, off again, correct? 

Complainant: Yes. 

Defence Counsel: Now presumably the times that it’s been off there’s been some 

kind of reconciliation, it started up again, correct? 

Complainant: Yes. 

Defence Counsel: And it’s true isn’t it that on a number of those occasions the 

reconciliation’s been initiated by you? 

Complainant: Yes. 

Defence Counsel: So on those occasions you’ve simply wanted to get back into the 

relationship? 

Complainant: Yes. 

Defence Counsel: And that’s been consensual? 

Complainant: Yes. 

Defence Counsel: Those decisions, and he hasn’t threatened you with force in order 

for you to get back with him, you’ve done that by consent? 

Complainant: Yes. 

Defence Counsel: And it’s true isn’t it, Mr R’s taken you through this, that that’s 

been the case even after the acts of violence, that you’ve been led through fairly 

laboriously? 

Complainant: Yes. 

Defence Counsel: So even after those acts of violence, if I could be clear, it’s the 

case that the reconciliation, your attempts at reconciliation have been by consent? 

Complainant: Yes. 

Although it may be said that, in formally addressing the admissibility of 

relationship and sexual history evidence, the court in Riley adopted the correct approach 

to such evidence, the difficulty remains that, by focusing on evidence about the nature of 

their past relationship, the central issue, whether consent was communicated at the time 

of the particular incidents, is overlooked. The prosecution was unable to satisfy the jury 

in relation to absence of consent because the defence had led evidence that cast doubt on 

the complainant’s claim that she was fearful of the accused. Even though the complainant 
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presented as a credible witness, even though there was objective evidence of the violence 

that she had encountered at the hands of the defendant and even though the alleged rapes 

occurred in the threatening context of an abduction, the accused was acquitted. This 

suggests, perhaps, that juries are able to compartmentalise evidence of force. Even where 

the evidence is accepted, it is quarantined from the jury’s consideration of the question of 

consent. The result is that, as in this case, the jury may believe that the complainant was 

physically assaulted or at least genuinely fearful that she would be, and at the same time 

accept that she nevertheless freely consented to sexual intercourse.
522

 

Constructing absence of consent around the fear of force requires that the jury 

make a judgment about how fearful she was. In order to convict, they must be convinced 

that her fear was sufficiently incapacitating.  Had the prosecution also emphasised the 

communicative standard in s 2A, the question of whether she was genuinely fearful or not 

would assume much less importance. Instead, the critical consideration for the jury would 

be whether or not the Crown had persuaded them that there was no evidence of positive 

acts that communicated free agreement to the sexual conduct. Entertaining a reasonable 

doubt that the complainant was genuinely fearful is not sufficient under the terms of s 

2A(2)(a) as the basis for an acquittal. The jury must also have a reasonable doubt about 

the communication of consent. In order to convict they must be satisfied beyond 

reasonable doubt that she did not manifest genuine free agreement. Evidence of force and 

previous violent episodes might be relevant to that question because they show that 

communication of her desires was fruitless. However, here the jury were not given the 

opportunity to assess the question of positive consent. Instead they were only prompted 

to assess whether the quantum of force was such as to vitiate consent. 

6.2.1.2 Construction of s 2A 

Of even greater concern in Riley’s Case were comments of the trial judge to the jury in 

relation to the definition of consent in the Code. In summing up his Honour began by 

outlining the notion of consent as it was formerly drafted: 

His Honour: What’s consent mean? Well, we can start off — well it means consent 

is freely given by a rational and sober person who is placed, not put under 

circumstances, but is placed so situated that they are able to form a rational opinion 

upon the matter to which the consent is given. So it involves a person who’s 

rational, not totally disorganised. It obviously wouldn’t involve, for the purpose of 

this, someone sort of totally mentally disabled and has no idea of what’s going on, 

but that’s not in issue here. But it means the giving of a rational and sober person 

[sic] who is in a position to be able to form a rational opinion of what they’re doing, 

what they’re consenting to. 
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His Honour’s explanation of the legal notion of consent was simply wrong, drawing as it 

did on the pre-amendment legislative provision. It was also completely irrelevant to the 

case at hand. It was never suggested that the complainant was anything but sober and 

rational. Moreover, in emphasising the issue of capacity, he may have given the jury the 

impression that absence of consent requires incapacity to consent. Continuing his 

summing up, he appeared to suggest that the amendments to s 2A were intended to 

operate merely as an extension to the previous concept of consent: 

His Honour: And I started by saying rational, sober person, positioned or in a 

position of, able to form a rational opinion upon the matter. Well Parliament has 

now said, ‘now we’ll tell you how you approach that’. 

His Honour had seemingly not grasped that the reforms were intended to overhaul the 

existing law in relation to consent in sexual offences cases and it may be that his self-

acknowledged difficulty in understanding the meaning of the amended provision (see 

below) arose from his attempts to fit the new definition, with its communication standard, 

into the framework of the old provision. The amendments were designed to direct the 

court’s focus to the existence of mutual and free agreement but his Honour’s comments 

implied that the question of capacity remains central to the jury’s assessment of the 

evidence. Clearly this was not Parliament’s intention. In delivering the second reading 

speech of the Criminal Code Amendment (Consent) Bill 2003 the Attorney-General 

stated, that as a result of the amendments, ‘absence of consent is not limited to cases 

where rational choice is impossible but is extended to circumstances where choice is 

affected in other ways.’
523

  

6.2.1.3 Positive Communication of Consent 

The error was further compounded by his Honour’s ruling on argument about the 

operation of s 2A(2)(a) in the course of the trial. Section 2A(2)(a) states: 

(2) Without limiting the meaning of “free agreement”, and without limiting what 

may constitute “free agreement” or “not free agreement”, a person does not freely 

agree to an act if the person — 

(a) does not say or do anything to communicate consent; 

The debate about the correct interpretation of s 2A(2)(a) arose from the defence 

contention that the section does not require that consent be positively conveyed. The gist 

of prosecution cross-examination of the accused was that s 2A(2)(a) should be construed 

(correctly I would contend) as requiring evidence of affirmative communication of 

consent to the particular sexual conduct in question. In questions put to the accused, 
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counsel repeatedly emphasised that the complainant did not positively convey her 

consent:   

Prosecution Counsel: Do you agree that she performs oral sex on you at this point? 

Accused: Yes. 

Prosecution Counsel: Is there anything said that leads to that? 

Accused: No. 

Prosecution Counsel: It just starts happening does it? 

Accused: Yes. 

… 
Prosecution Counsel: I want to suggest to you to cover this completely that with 

respect to the oral intercourse and the two episodes of vaginal intercourse that S 

made it clear to you that she wasn’t consenting at that time? 

Accused: No, she didn’t. 

Prosecution Counsel: Now it’s correct, isn’t it, that you essentially are saying well 

I thought she was consenting? 

Accused: Well it was the same as any other time we had sex so— 

Prosecution Counsel: Right, okay. That’s your logic, is it? That it was similar to 

other times that we’d had sex so you didn’t see anything unusual in it? 

Accused: Well if she didn’t want to have sex she would have said. 

Prosecution Counsel: Right and you’d had sexual intercourse I think on the 

Monday, hadn’t you, in relation — at the same place. Is that right? 

Accused: Yes. 

Prosecution Counsel: Right. So is your logic because she consented on the 

Monday, she was consenting on the Friday? Is that the logic you’re using? 

Accused: No. 

Prosecution Counsel: Right. I just wanted to check that. You really didn’t care 

whether she was consenting or not, did you? 

Accused: Yes. If she didn’t want to have sex, we wouldn’t have had it. 

In the course of cross-examination counsel also attempted to forestall reliance by the 

defence on s 14A, mistaken belief in consent, by extracting an admission from the 

accused that he had not taken any steps to establish positively that the complainant gave 

her consent. The allusion to the specific terms of s 14A is clear in the following extract:
 

524
 

Prosecution Counsel: You didn’t take any steps to understand that in an affirmative 

sense. That is, you didn’t say to her, look are you happy with this? 

Accused: I can’t understand— 

Prosecution Counsel: You just didn’t ask her about it, did you? It just started 

happening, did it? 

Accused: Yes, it started happening. 

In addressing the jury, initially his Honour’s approach to s 2A seemed to accord with the 

construction placed on it by prosecution counsel. He stated unambiguously that s 2A 

required affirmative communication of consent: 
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His Honour: Parliament has intervened and says, ‘there you are, the person doesn’t 

have to fight, struggle, do or say something’. In fact, they’ve really got to do it the 

other way, communicate consent or say or do something which communicates 

consent. 

However, this interpretation of the section did not survive the defence challenge that 

followed. The defence objected to his Honour’s direction that consent be positively 

communicated:  

Defence Counsel: I’m formally seeking that you do re-direct in relation to a couple 

of matters. … But my application is this, that yesterday and I don’t have the benefit 

of the transcript, your Honour, in relation to the Closing and Summing Up, but 

yesterday it was my view that the jury may have been left with the impression that 

he was required to stop, consider the physical act, and receive some positive 

affirmation from the complainant in order for that to be consent, and your Honour 

used the terms that — you’ve actually used the concept of her saying yes. 

In putting their case, counsel argued first that that there is no requirement of 

affirmative communication of consent in the legislation and second that, given the 

absence of such a requirement in s 2A, a mistaken belief in consent may be based on 

evidence that does not amount to a positive communication of consent. In this case, 

counsel argued that the long history of their relationship was a sufficient basis for a 

reasonable belief that the complainant was consenting:  

Defence Counsel: My submission in relation to that is that the circumstances 

known to him are essentially a relationship of some nine years standing. The acts 

from May 19 through to July 21 it’s been consensual sex etcetera etcetera, and that 

sub-section again doesn’t require that he seek any positive affirmation. So it’s the 

same point, but it’s relevant to both 2A and 14A(1)(c). The circumstances known to 

him were such that he didn’t need to, as you might if you hadn’t known the lady 

previously, go into far more detail about a request of a sexual intercourse than you 

would if it’s a normal sexual relationship. And if you’re married to your partner, ‘I 

don’t go home every night and have her sign a contract or go through a lengthy 

dissertation about whether she’s consenting to sexual intercourse, because in the 

circumstances known to me I’m in a relationship with her, the usual course of our 

sexual intercourse is that I climb into bed, I don’t have to have her say yes, I don’t 

have to take any real positive steps about that other than to give her a cuddle’, 

something like that. But I don’t expect you to say this to the jury, but what I’m 

saying is that it’s not under s 14A(1)(c) a requirement for positive affirmation or 

positive steps under that sub-section either. 

His Honour considered the section and, in a retreat from his earlier direction, conceded 

that the section did not require positive communication of consent. 

His Honour: That’s precisely the problem. It seems to do two things, you see, and 

it’s hard to read. 

Defence Counsel: Well with respect, your Honour — 

His Honour: Just let — don’t ‘with respect’. Just let me finish please. 

2 A: Without limiting the meaning and without limiting what may constitute free 

agreement or (quote) not free agreement: 

A person does not freely agree to an act if the person does not say or do anything to 

communicate consent. 

Defence Counsel: I can understand that. 

His Honour: I don’t — well, if you do you’re doing quite well. 
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Does not consent – 

Defence Counsel: Well I’m in a position to make some submissions then. 

His Honour: Yes. No, no, I understand that. Just slow down. And I’m saying, what 

can you say it does mean? 

Without limiting what may constitute free agreement - 

In other words, without limiting the term, and then: 

- or not free agreement, a person does not freely agree if the person does not say or 

do anything to communicate consent. 

Now here, it would seem that she did not say or do anything to communicate 

consent. 

Defence Counsel: I disagree. 

His Honour: Well, yes. No, I understand that and, in fact, what I’ve done to the 

jury is give them two meanings for that one. And the other, in other words, the fact 

that you don’t communicate or show some positive sign does not negate free 

consent, or does not mean that there is no free consent. And the problem is caused 

by free agreement and not free agreement. I’m happy, though, to re-direct and let 

the Crown — let the State appeal that point, and I’ll rule in favour of the Defence. 

You see how it can have two meanings. One — 

Defence Counsel: I can indeed but I — 

His Honour: The fact that she didn’t say no or fail to have struggled does not 

negate or can nevertheless mean that she did not give free agreement. That’s the 

point that okay. And it can also mean that Parliament’s tried to say the fact that she 

does not say or do anything to communicate consent turns it on its head and says 

that there’s got to be some positive indication that she’s consented. I mean, that’s 

what the debate was about how that came into being, and all I’m saying is you 

should have — we should have had this out earlier ... But at any rate, I follow your 

point. Yes, go on, next one. 

Defence Counsel: Well my point, your Honour, is that it doesn’t create a positive 

obligation. 

His Honour: I understand that. I said I follow your point.  

In stating that the absence of positive signs of consent does not negate consent his 

Honour gave s 2A(2)(a) the exact opposite meaning both to the one intended and the only 

one that is available on a correct construction of the provision. That is, the absence of 

positive signs of consent equates to absence of consent. This erroneous construction of 

the provision went unchallenged, as, despite previously placing a different construction 

on the section, the prosecution was not then prepared to contest the point. The summing 

up continued as if the Crown had conceded that s 2A does not require affirmative 

communication of consent. In fact the Crown did not concede this. The Crown position 

was that silence does not amount to free agreement but that equally, the provision does 

not require verbal communication of consent: 

Prosecution Counsel: Our position is that well it essentially you’re saying is if you 

do nothing or say nothing, it doesn’t mean or doesn’t necessarily follow that you’re 

consenting. 

... 
Prosecution Counsel: If it please, I don’t have any difficulty with the proposition 

that there doesn’t have to be necessarily a verbal indication of yes.  

No objection can be taken to this since it is entirely consistent with the terms of s 2A. 

But, in adopting this construction it did not follow that the Crown had also conceded that 

a male in a relationship, in the absence of verbal confirmation, can assume that his 
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partner is consenting, solely on the basis that she consented in the past. The Crown had 

agreed that communication of consent need not be accomplished verbally, not that there 

is no requirement that consent be affirmatively communicated in any guise. 

6.2.1.4 An Alternative Approach?  

In arguing the case for the defence, counsel sought to apply to these atypical 

circumstances, the same standards of sexual communication as those which might be 

appropriate to a normal, healthy sexual relationship.  

Defence Counsel: The circumstances known to him were such that he didn’t need 

to, as you might if you hadn’t known the lady previously, go into far more detail 

about a request of a sexual intercourse than you would if it’s a normal sexual 

relationship. And if you’re married to your partner, ‘I don’t go home every night 

and have her sign a contract or go through a lengthy dissertation about whether 

she’s consenting to sexual intercourse, because in the circumstances known to me 

I’m in a relationship with her, the usual course of our sexual intercourse is that I 

climb into bed, I don’t have to have her say yes, I don’t have to take any real 

positive steps about that other than to give her a cuddle’. 

This submission was approved by his Honour: 

Defence Counsel: What I’m saying is that that’s, in fact, correct that the events of 

May 19 onwards do establish a context and they create, in the circumstances known 

to him, no need for any positive affirmation or request to say yes, because the 

circumstances are that they’re in a relationship. They’ve had sex twenty plus times 

even on her evidence, and it creates circumstances known to him that don’t require a 

positive affirmation if it’s the same way that it always has been. Well just like the 

example, the poor example I used about being married, it’s not the case that every 

time you want to have sex with your wife that you ask her and she says yes, but it 

doesn’t create a positive — an obligation for a positive affirmation if, in the 

circumstances known to him, they’re in a relationship, they’re in a sexual 

relationship, they’ve had consensual sexual intercourse for two months. 

His Honour: I thought this was what you told the jury. 

Defence Counsel: That it doesn’t require — 

His Honour: I thought that’s what you told the jury. That’s how you conducted 

your case quite properly so (emphasis added). 

Defence Counsel: Indeed. 

The exchange shows that, instead of addressing the issue of consent in a criminal context, 

the parties were drawing analogies with the domestic understanding of consent. Yet the 

critical distinction in Riley’s Case was that the events occurred in the context of a 

seriously dysfunctional relationship. The inescapable fact is that in a healthy, non-violent 

and non-coercive relationship, there will routinely be no verbal confirmation of consent 

although consent may be communicated by objectively ambiguous actions that both 

parties nevertheless recognise as indicia of agreement. Even in such relationships consent 

cannot be presumed but is always subject to negotiation and re-negotiation, however it 

may be that couples dispense with the need for affirmative consent precisely because of 

the mutual trust that is developed over the course of a long-term relationship. This is not 
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to suggest that the positive consent standard does not apply, rather it is a recognition that 

consent in such relationships may be communicated by a pattern of conduct. Depending 

on the context, there may be an evidential issue about what sort of conduct is sufficient to 

satisfy the communication standard but there is no legal distinction made between 

different types of relationships. In uncontested sexual encounters, engaging in sex in the 

absence of unambiguously communicated consent does not give rise to allegations of 

rape. However, this was a relationship that had been characterised by a considerable 

degree of violence and intimidation. The accused had been in the habit of appropriating 

his partner’s goods for himself and had acted towards her in the same possessory way. In 

this context, the accused should not have been given the benefit of the mistake of fact 

defence solely on the strength of his assertion that this was the course their sexual 

relations had always taken. In the words of Helper JA in the Canadian case of R v 

Malcolm,
525

 in this case, ‘the circumstances preceding the sexual activity call out for the 

accused to take positive steps to assure himself that the complainant is knowingly 

consenting to that activity’.
526

 Just how active the enquiry should be will depend on the 

circumstances of the case. In situations where objective evidence of violence and 

intimidation raises a question about why the woman would want to have sex, the accused 

has an even greater responsibility to ensure that his partner is freely agreeing to the 

sexual conduct.  

This was a clear instance where the requirement that consent was affirmatively 

communicated should have been insisted on. It was incumbent upon prosecution counsel 

and the trial judge to address the jury in those terms and the defence should not have been 

permitted to rely on the fact of their past fractured relationship as a basis on which to 

infer consent. If communicated consent had been flagged as the primary jury 

consideration, the evidence of force or threatened use of force and the complainant’s 

fearfulness could have been appropriately marshalled around the issue of absence of 

communication. However, apart from the few comments that impliedly reference s 

2A(2)(a), the prosecution case was not run on the basis of the absence of evidence of 

affirmative consent and, in light of the trial judge’s rulings, it is doubtful whether the 

outcome would have been different even if the Crown case had been conducted in that 

way. In a clear demonstration of the limitations of black letter law reform noted in the 

introduction to chapter 5 this case shows how the aims of reform can be thwarted by the 

obstructionist approach of both judge and counsel in their failure to acknowledge the 

fundamental shift in understanding that the reforms require. 
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6.2.2 Allen 

Allen’s Case was heard in the Supreme Court some twelve months before Riley. It is 

another case involving rape by an allegedly violent former partner. This case bears all the 

hallmarks of the pre-reform conception of non-consent primarily as a lack of freely given 

consent, where acquiescence is procured by force, evidenced by physical injury. This 

approach fails to marshal the evidence of force or physical injury around what should 

now be the central question, whether there was genuinely communicated, genuinely free 

agreement. It also displays the weaknesses of the pre-reform reliance on evidence of 

physical force identified in Henning’s report, in particular the findings that, even where 

they are supported by strong evidence of physical violence, assertions of absence of 

consent can be defeated by claims that injuries sustained by the complainant were 

consistent with consensual sexual contact or that the accused mistakenly believed she 

was consenting, because at the time of the offending conduct she failed to manifest her 

dissent.
527

  

6.2.2.1 Relationship Evidence 

In Allen’s Case the Crown argued both that the complainant was forcefully violated and 

also that, having experienced his violent nature in the past she submitted to intercourse on 

the occasion in question because she had learned that resistance was futile. The dual 

purpose of this evidence is exemplified in the following exchanges. First, the 

complainant’s assertions about the violence of the specific incidents were supported by 

the testimony of other witnesses. An expert medical witness recounted the injuries she 

noted when she examined the complainant the day after the events that gave rise to the 

assault count and the second count of rape:  

Witness: [T]he lady in question had a number of bruises present in various areas of 

her body. According to my notes she had a fairly large fresh bruise on the left 

forehead which I thought was less than twenty-four hours old, it was still red and 

raised and just starting to change colour to blue. She had another such bruise behind 

the right ear and a swelling above the right ear. She had a swelling that had not yet 

changed colour on the left upper neck. She had scratch marks on the right breast 

which had penetrated the skin. She also had bruises on the buttocks, mainly on the 

left side and I also thought they were fairly fresh within twenty-four hours. She had 

some grazes on the lower legs which I thought were probably older. She also had 

some tenderness over the left thigh, but I’ve made a comment that there were no 

bruises present. 

Prosecution Counsel: Did you examine the female genitalia? 
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Witness: I did, yes. And I found she was quite tender, especially on the left side of 

the vulva, which is the perineum, this is the area between the vagina and the thigh 

and there was some swelling there but no actual bruising at that stage.  

The complainant’s daughter testified in relation to the same incidents that her mother 

came home with bruises on her arms: 

Prosecution Counsel: Do you remember another time later in that month when you 

saw your mother and she was upset? 

Witness: Yep. 

Prosecution Counsel: Can you tell us about that please? 

Witness: Yes, well, I was up late watching television and my little brothers were in 

bed and Mum left about nine thirty that night and she was supposed to be staying at 

Rob’s, I was still watching TV and Mum let herself in and then I asked her why she 

was crying and she also had marks down her arms. 

Prosecution Counsel: Yes, what sort of marks? 

Witness: And she said, like bruises sort of thing. 

The accused himself also conceded in cross-examination that their relationship had been 

characterised by sexual violence and that on the occasion giving rise to the second count 

of rape the sex had been ‘rough’: 

Prosecution Counsel: So you had sexual intercourse at 2.30ish around the 

afternoon — that she later came back that night, and there was, as you say, sexual 

intercourse again around midnight. 

Accused: Oh, probably earlier than that. 

Prosecution Counsel: Was it rough? 

Accused: It’s always been rough. 

In alluding to the previous sexual relationship, the accused gave counsel the 

opportunity to explore the nature of that relationship, shifting the focus of the cross-

examination to former episodes of violence:
 528

  

Prosecution Counsel: Always rough. Tell us what you would do to each other in 

this rough sex… 

Accused: Pull hair, bite — 

Prosecution Counsel: Right. She’d pull your hair… 

Accused: Yeah. 

Prosecution Counsel: You’d pull her hair… 

Accused: Yes. 

Prosecution Counsel: Pull out clumps, would you? 

Accused: Oh, I don’t think it would go that far. 

… 
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Prosecution Counsel: Was it normal for her hair to fall out when you pulled it. 

Accused: Yeah. 

Prosecution Counsel: In clumps. 

Accused: Oh, not clumps — but there’d be hair. 

Prosecution Counsel: How many hairs. 

Accused: I never really counted them, Mr S. 

Prosecution Counsel: Was it a handful? Or was it just a few? 

Accused: I never really noticed. We weren’t really worried about stuff like that. 

Prosecution Counsel: Did your — you weren’t worried about hairs coming out. 

Accused: Well, we were more interested in pleasing each other, I suppose. 

Prosecution Counsel: You used to nibble her ear. 

Accused: Yeah, a lot. 

Prosecution Counsel: Bite her ear. 

Accused: A lot. 

Presumably, in pursuing this secondary use of evidence of force, prosecution counsel 

hoped to show the jury that Allen was a very violent man and that the complainant’s 

submission did not amount to free agreement but was rather an act of self-preservation. 

However, if this was the prosecution’s intention, it was undermined by the defence 

argument that the complainant generally enjoyed rough sex and the implication that she 

therefore consented to the violent sexual acts that were the subject of the charges: 

Prosecution Counsel: Did you feel that when you were having sex with M J — 

rough, as you put it — that she would ever be in pain from what you were doing. 

Accused: I wouldn’t have thought she would have been. I mean, a little — being 

rougher is what she likes, and what I like. 

The defence argument can only succeed if it is assumed that past behaviour is an accurate 

predictor of future conduct. This assumption posits that, having once consented to violent 

sexual conduct with the accused it is justifiable to conclude that the complainant gives 

consent to any subsequent instances of sexual violence, regardless of her claims that she 

did not in fact do so. In effect, this sort of sophism entails the conclusion that it is not 

possible to rape a woman who enjoys consensual rough sex. The prosecution was 

exposed to this counter argument precisely because it permitted, and even encouraged the 

focus of questioning to stray from its proper target, that is, the complainant’s state of 

mind in relation to the specific sexual acts that formed the basis of the charges, rather 

than what she may or may not have agreed to in the past. However the prior sexual 

relations may be categorised, the salient feature about them was that they were 

consensual and thus fundamentally different from the current acts. Counsel might have 

neutralised the defence argument that consent could be predicated on past behaviour by 

highlighting this fundamental distinction.  

6.2.2.2 Sufficient Force 

Quite apart from the issue of the admissibility of the evidence of past sexual history, 

prosecution counsel did not focus on the alleged rapes and ask the accused to explain 
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why he argued that the sexual conduct was consensual. Instead, counsel responded to the 

defendant’s claim that violence was not probative of absence of consent by suggesting 

that, even given that they enjoyed aggressive sexual relations, on this occasion the degree 

of force used was excessive: 

Prosecution Counsel: Do you call pulling someone’s hair out of their head rough? 

Accused: I never pulled any of her hair out. 

Prosecution Counsel: Would you call hitting her head five times with a clenched 

fist rough? 

Accused: I never hit her head with my fist. 

In accordance with the amended legislation counsel might also have probed whether the 

accused made any independent assessment of the complainant’s consent to his conduct at 

the time in question or whether he just assumed it. The accused’s reliance on past 

allegedly consensual violent sexual behaviour might have been nullified (and even turned 

against him) by reference to the fact that the complainant had left him and taken out a 

restraint order. It might then have been suggested in cross-examination that these 

circumstances should reasonably have prompted him to take particular care to ascertain 

the existence of consent on the occasion in question rather than just assume it. Instead, 

rather than focussing on whether the complainant manifested consent to the sexual 

conduct or what steps the accused had taken to determine that she was consenting, the 

issue of the degree of force used to procure submission assumed primary importance in 

witness examination and cross-examination. It is not maintained here that a change in 

focus of this nature would necessarily have produced a different outcome in this case. But 

it is argued that the amendments were effectively subverted by lack of their application 

and were not given an opportunity to produce a different outcome.  

Notwithstanding the apparent importance of physical injury for the prosecution 

case, the present case shows that evidence of even quite serious harm may not of itself be 

sufficient to secure a conviction. In Allen’s Case there was objective evidence of physical 

injury to support the prosecution case —scratches, bruising, grazes, swelling and patches 

of hair loss. In addition, the accused did not deny that he had sex with the complainant, 

nor did he deny that it involved elements of violence such as biting and hair pulling. 

There was, moreover, a restraint order in force at the time of the offences that attested to 

the history of his violence towards her. Nevertheless, the accused was acquitted on all 

counts. Even faced with the totality of the evidence of violence and aggression, 

presumably the jury did not accept either of the prosecution arguments: that the 

complainant had been physically overpowered and raped by the accused; or that 

alternatively, given the history of their relationship and the complainant’s knowledge of 

the accused’s violent nature, she had provided only token resistance for fear of provoking 

him.  
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6.2.2.3 Sexual History 

As noted above, defence counsel exploited evidence of the pre-existing relationship to 

represent the complainant as a woman who enjoyed rough sex and to defeat her 

allegations of rape on the occasions at hand. Unlike Riley’s Case, where leave was 

sought as required under s 194M of the Evidence Act 2001, such evidence was adduced 

without comment from either opposing counsel or the trial judge. In cross-examination of 

the complainant, counsel was given free rein to ask questions about the nature of their 

sexual relations without reference to, and without objection from, either opposing counsel 

or the presiding judge. 

Defence Counsel: I want to suggest to you that the intercourse that you and Mr 

Allen had, like generally in your relationship, was quite physical? 

Complainant: It was. 

Defence Counsel: You don’t disagree with that? 

Complainant: It was intimate sometimes, yes, it wasn’t always rough but it was 

getting rougher. 

Defence Counsel: And it would include biting? 

Complainant: No it would not, he’d say it was, if he was kissing me he would bite 

my tongue and say ‘Well I was just kissing her’. 

Defence Counsel: And would you bite him too? 

Complainant: No, but he’d probably bite himself and say I did it, scratch himself a 

bit deeper as though I did it. He has been known to do it before. 

Defence Counsel: And I want to suggest to you that you would regularly pull his 

hair? 

Complainant: Wrong. 

Defence Counsel: Wrong? And that he would also pull yours? 

Complainant: Is it a game? 

Defence Counsel: Well, if you want to call it a game — well, yes, you can call it a 

game, but that was something — 

Complainant: Well, I don’t enjoy my hair being pulled, and I’m sure he wouldn’t. 

Defence Counsel: Right. Okay. So it wasn’t something that you enjoyed. 

Complainant: No. 

Counsel suggested that the physically aggressive nature of the sexual relationship 

between the complainant and the accused provided the context within which the 

complainant’s credibility in relation to the specific allegations of rape could be brought 

into question. By questioning the complainant in this way defence counsel sought to 

establish that she knew of her ex-partner’s propensity for sexual violence and that she in 

fact enjoyed this aspect of their relationship. To add weight to counsel’s argument that 

the complainant was not fearful of her ex-partner, evidence was also adduced in cross-

examination, that she sought contact with him despite the existence of a restraint order. In 

March 2005 she had obtained a restraint order against the accused preventing him from 

approaching her or threatening or harassing her, including by email and phone contact. 

She agreed that she instigated a breach of the order three months later in July 2005 by 

resuming phone contact with him but argued that she had resumed contact solely in the 

interests of their child: 
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Defence Counsel: Is there any particular reason why you initiated contact? 

Complainant: No. 

Defence Counsel: Okay. So it was just that you wanted to see him, wanted to talk to 

him, those sort of things? 

Complainant: About D, yes. It was D’s birthday in February and no birthday cards, 

nothing from him and I get a bit irate because I just thought he’d send him a 

birthday card or want to know the reasons why he didn’t or — 

Defence Counsel: Okay. Well, that’s February, you don’t get the restraint order 

until March, so what about once the restraint order is in place why is it that you 

were trying to contact Mr Allen? 

Complainant: For D’s sake. 

Defence Counsel: For D’s sake, okay. So the only reason that you made contact 

with Mr Allen was because you wanted to? 

Complainant: To know if he wanted a relationship with D, if he was going to 

respond to Christmases, you know, different special times in D’s life, whether he 

was going to take part in that because he was saying he wasn’t D’s father. 

Defence Counsel: Right, okay then. So that was the reason why you started to make 

contact again? 

Complainant: Basically. 

Defence counsel then encouraged the jury to be sceptical about this explanation for the 

breach by obtaining the complainant’s confirmation that they had also resumed a sexual 

relationship.  

Defence Counsel: And through those contacts you were — you had a sexual 

relationship with Mr Allen as well during that time, July/August, is that right, of last 

year? 

Complainant: Yes. 

Defence Counsel: Okay. 

Complainant: Does it say how many times? 

Defence Counsel: No, I wasn’t going to ask you how many times? 

Complainant: No, well, I wouldn’t know either. 

Defence Counsel: But I think when the police spoke to you, you mentioned that it 

was quite regular contact. Would you dispute that in the four weeks leading up to 

when you made the allegation of rape that you had regular contact with Mr Allen, 

probably on three occasions a week or three times a week, does that sound about 

right? 

Complainant: When I could get hold of him. 

Defence Counsel: And on those occasions you’d have sexual intercourse? 

Complainant: I can’t say on every time. 

The complainant had made allegations of rape on two separate occasions to police. Yet 

there was evidence that she attempted to contact the accused in between the first and 

second allegation despite the existence of the restraint order and defence counsel used 

this evidence to try to secure the complainant’s agreement in cross-examination that she 

had wanted to continue the relationship: 

Defence Counsel: [A]nd you also agree that in between the first allegation and the 

28th of August, you were attempting to make contact with Mr Allen? 

Complainant: Yep. 

Defence Counsel: And that was by ringing him? 

Complainant: Yep. 

Defence Counsel: And by sending him text messages? 

Complainant: Yep. 

Defence Counsel: And your purpose was to continue to have a relationship with 

him, is that right? 
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Complainant: No, for D. 

Defence Counsel: For D, right. That contact was despite the fact that there was a 

restraint order in place? 

Complainant: Yes.  

Towards the end of cross-examination, the sequence of events was repeated for the 

benefit of the jury. Counsel first established that on the complainant’s own evidence the 

accused posed a serious physical threat to her — she had taken out a restraint order and 

had allegedly twice been raped by him. Implicit in counsel’s questioning was therefore 

the rhetorical question, why would she persist with attempts to contact him in those 

circumstances? There was also the insinuation that the complainant put herself in harm’s 

way and was therefore responsible for what happened:  

Defence Counsel: So you — in March of last year, you take out a restraint order 

against Mr Allen.  

Complainant: Yeah. 

Defence Counsel: You then continue to contact him.  

Complainant: Yes. 

Defence Counsel: You then say he rapes you on the 7th of August anally.  

Complainant: Yes. 

Defence Counsel: You continue to contact him after that.  

Complainant: Yes. 

Defence Counsel: You don’t record it to the police.  

Complainant: Yes — no. 

Defence Counsel: Well, not at that stage. Is that right? 

Complainant: That’s right. 

Defence Counsel: Yes. You then again make contact with him, and go around to his 

house, and you say he then again rapes you. Is that right? 

Complainant: That’s right. 

Defence Counsel: Right. And then after that I want to suggest that you continued to 

make contact with him. 

Complainant: Correct. 

Defence Counsel: And that you’ve continued until this day to send him text 

messages. 

Complainant: Whether they’re correct, or not, yeah. 

The only feasible explanation for the complainant’s behaviour, from the defence 

perspective, was that sexual contact between the two was always consensual, that she had 

never been raped and that the fact that she consented could be established by the fact that 

she continued to make contact with him. 

6.2.2.4 Witness Credibility 

It must be acknowledged that the complainant in Allen’s Case performed very poorly in 

the witness box. When defence counsel confronted her with mobile phone records which 

appeared to confirm a series of sexually explicit text messages about the alleged incident 

of anal intercourse, sent from her mobile phone to the accused’s phone, she denied 

sending some and gave the somewhat unconvincing explanation that persons unknown 

had corrupted the others: 
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Defence Counsel: If I suggested to you that on the thirteenth of August at 3:58 a.m. 

you sent the text message that you’ve been talking about to the incident of anal 

intercourse would you agree or disagree with that? 

Complainant: I’d agree. 

Defence Counsel: You’d agree, okay, and I suggest to you that what the message 

was ‘Fuck you know I love you, hard not to cry as the love you gave me anally was 

absolutely mind blowing, felt embarrassing because you made me love it, but it’s 

the loveliest’. Is that the message you sent? 

Complainant: No. 

Defence Counsel: No? 

Complainant: Similar. 

Defence Counsel: Similar? 

Complainant: Mmm. A lot of my texts were edited somehow. 

Defence Counsel: Right, so your texts were edited? 

Complainant: Like bits and pieces taken out of some of my texts to other people 

and they were all put in together into one sentence in my phone number and it was 

just — I phoned Telstra about it, so that was done through four different, my 

landlords. That’s the story I knew. 

… 
Defence Counsel: It’s pretty coincidental that you did happen to send him a — 

Complainant: It is, yeah. Well, all his friends were hanging around me at the same 

time, and I didn’t know they were his friends so indirectly I didn’t know that they 

knew him. 

Defence Counsel: Right. Okay. So — but you’d agree with me, it’s pretty 

coincidental that you did send a text — 

Complainant: It is — very. But, I mean, it’s — 

Defence Counsel: Well, if you could just let me finish the question. That it’s 

coincidental that you say you did send a text message with reference to the anal 

intercourse — 

Complainant: Yes, I did. 

Defence Counsel: But that it’s somewhat different to the one that’s on Mr Allen’s 

phone. 

Complainant: Yes. 

What is striking in this passage is the way that echoes of the mediaeval exemplar of a 

genuine victim, chaste, circumspect, demure, are used in a modern trial to discount the 

complainant’s claims of violation. The effect of this evidence on the question of consent 

is two-fold: it contradicts her claim that the defendant forced himself upon her but in 

addition, the graphically sexual nature of the text messages suggests that she is used to 

this sort of language and discussion, that accordingly she is not of good moral character 

and, therefore, she is the sort of woman who could be expected to have consented. In 

another lengthy exchange the complainant was asked about her request to have the 

charges dropped and responded to a clearly sceptical defence counsel with a rambling 

and disjointed attempted explanation: 

Defence Counsel: And you also made a statement to the police wanting the charges 

withdrawn, is that right? 

Complainant: That’s correct, Detective V asked me, called me in and my daughter, 

he was on leave, he called me and my daughter in on one of his days off and said it 

would be in our best interests if we had the charges dropped because the jury will 

laugh at me, they’re getting a thousand dollars a day and because of all these text 

messages Rob’s been receiving, that I’d have trouble proving that they were wrong, 

weren’t sent from me, if you know what I’m saying. 

Defence Counsel: Right, so it was Detective V called you in —  
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Complainant: Yes. 

Defence Counsel: And suggested that — 

Complainant: I drop the charges. 

Defence Counsel: That you drop the charges, it was his suggestion? 

Complainant: Because Rob approached Mum at C’s on the 11th of April at the 

pokies, on the 12th Rob approached me at the pokies, I didn’t let the police know 

because I wasn’t sure if the restraining order was still in place or not but one of my 

friends rang up and found out that the restraining order was still in place as of the 

22nd of the 3rd.  

Defence Counsel: Right. 

Complainant: And it was up to me to go ahead with it and —  

Defence Counsel: Okay but just let me get this straight, so Detective V rings you 

and says, ‘Can you come in and make a statement because it would be in your best 

interest’. 

Complainant: He wanted to read me L’s statement — 

Defence Counsel: Yes, but what about you, in relation to you? 

Complainant: Drop the charges. 

Defence Counsel: He thought you should drop the charges? 

Complainant: And L should drop the charges. So he got me to sign the statement to 

drop the charges, so I rang up your firm, spoke to J W, I think, and just wanted to, I 

said to Detective V, that I would ring Robert straight away and advise him from my 

mouth, from the horse’s mouth that the charges are now dropped, may be these 

phone texts and everything would stop, maybe I’ll be left alone. 

Defence Counsel: Right.  

Complainant: So, but it didn’t happen, he thought I was mucking around with him 

and that the charges weren’t really dropped but I’d actually signed them to be 

dropped thinking that I’d be left alone. 

6.2.2.5 An Alternative Approach? 

It was not a difficult task for the defence to expose the complainant as a questionable 

witness of the truth and it may be that her lack of credibility alone was sufficient to create 

a reasonable doubt about absence of consent in the minds of the jury members.
529

 

Nevertheless, the jury were at no point in this trial provided with the means to determine 

whether there was a communication of genuinely free agreement on the occasion in 

question, since this issue was never addressed. In the extracts above defence counsel 

revealed the complainant as someone who should not be taken seriously and by extension 

suggested that her claims that she was raped and assaulted should also not be taken 

seriously. Acceptance of the defence case obviated the need to consider the question of 

how the Criminal Code defines consent since, in effect, the complainant’s poor showing 

as a witness made her unrapeable. On the other hand, even though the offence of rape 

under s 185 of the Criminal Code does not require that the complainant resist her 

attacker, and even though the argument that the complainant’s submission was procured 

by force may carry little weight with the jury (particularly as here where a history of 

consensual violent sex exists), the prosecution persisted in emphasising the violence of 
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the episodes in the hopes of securing a conviction. One of the specific purposes of the 

amendments was after all to get around the problems that even in cases where there is 

objective evidence of force convictions were not being obtained.
530

 The prosecution case 

depended almost entirely on the jury accepting that the evidence of violence within the 

relationship over the course of time and specifically on the occasion of the second count 

of rape was sufficient to remove any reasonable doubt about absence of consent. What 

the prosecution failed to do was explore in any detail the idea that consent must equate to 

free agreement and that that agreement must be communicated. Apart from the opening 

address to the jury where the definition of consent as it is set out in s 2A was related 

virtually verbatim, nowhere did the prosecution try to define with precision how the legal 

notion of consent was to be applied to the facts of the case. Neither did they explain that 

the legislation requires that such agreement be manifest at the time of the sexual conduct. 

Both the prosecution and the defence, instead, sought to rely on inferences drawn from 

the complainant’s behaviour outside the timeframe of the alleged offences.  

Allen’s Case was always going to be difficult to prosecute, particularly in light of 

the problems posed by the volatile nature of their relationship, the evidence of the 

complainant’s erratic behaviour and her lack of credibility as the Crown’s chief witness. 

Even so, the amendments were not given the opportunity to work. Allen demonstrates 

that, even in cases where there is evidence of significant violence, if s 2A is not correctly 

applied that evidence can still be consistent with consent. This was perhaps a marginal 

case but it may have been prosecuted more effectively if the prosecution had explored the 

legal notion of consent, and explained that the evidence of violence was not 

determinative by itself of the issue of absence of consent. Instead it is one factor in the 

jury’s assessment of the question of whether the complainant positively manifested free 

agreement to the sexual conduct that was the subject of the charges.  

6.3 Conclusion 

It is clear from the findings presented in this chapter that evidence of force continues to 

feature in its pre-reform guise in the prosecution of sexual offences cases despite the 

intention that the revised consent provisions would refocus and reconceptualise its role. 

Where such evidence exists it will still be relevant, but the primary focus for the court 

should now be the question of communicated consent. In chapter 7 two trials in which 

there was evidence that no consent was communicated are discussed in detail. In 

examining the circumstances in which the Crown argued absence of consent on the 

grounds that the complainant did not positively convey her agreement to engage in sexual 
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activity with the accused it becomes clear that they are limited to situations where the 

victim was incapacitated due to the effect of drugs or alcohol. These arguments would 

have been available under the former consent provisions and do not depend on the new 

possibilities that the amended legislative regime offers for the prosecution of sexual 

offences. The point has been made in both chapters 5 and 6 that in all of the trials studied 

the prosecution is not enabling the reforms to operate in a way that enables the jury to 

focus on what the central question in relation to consent is under the Code. They are not 

applying the law and therefore not enabling it to do the work that Parliament intended. 

The same perhaps cannot be said of the trials in chapter 7. It may be that the positive 

consent standard, set out in s 2A(2)(a) and bolstered by the reasonable steps requirement 

in s 14A, does not assist in the prosecution of trials involving an intoxicated complainant 

who cannot testify about whether she consented or not. The difficulties exemplified by 

these cases strongly suggest that legislative reform is not a complete solution to the 

problems of rape and sexual assault and justify calls for the development of more 

innovative reform initiatives. 
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Chapter 7: Case Study 3 

7.1 Introduction 

This chapter examines the last of the major themes in the Crown construction of absence 

of consent evident in the trials. It discusses two cases in detail in which consent was 

constructed on the basis that the complainant did not positively communicate consent. A 

positive consent standard is of course the cornerstone of the new Code provisions and it 

contemplates not only situations where the complainant lacks the capacity to signal 

consent but also situations where she is immobilised either by fear or because she is 

overborne by the force of the accused’s personality. However, these cases demonstrate 

that the Crown continues to rely on traditional categories of incapacity only. In both 

trials, the Crown attempted to prove absence of consent on the basis that the complainant 

was incapacitated by alcohol or drugs. In neither trial was this argument accepted beyond 

reasonable doubt. This chapter demonstrates that enshrining the ideals of mutuality and 

sexual autonomy in legislative enactments is not a panacea for the problems of 

prosecuting sexual offences in every case. Even if the prosecution engages with the 

positive consent standard, cases in which the complainant is unable to remember what 

happened inevitably continue to present difficulties. It may be that these marginal cases 

will continue to resist resolution by legislative means and that more innovative 

approaches to reform are needed. 

7.2 No Communication of Consent (Savage and McCaffrey) 

The reforms to the Criminal Code were designed to reconfigure the understanding of rape 

and to impose reciprocal responsibility on sexual partners to confirm that the sexual 

conduct they are embarked upon is mutually consensual. In line with the communicative 

model of consent that was introduced, coerced sex can be prosecuted as rape even where 

the coercive behaviour is not violent or even where the degree of violence is objectively 

minimal. The attempt to widen the scope of criminal sexual conduct was in response to a 

perception that juries only regard evidence of a substantial degree of violence as 

probative of absence of consent
531

 and that, as a consequence, cases which do not fit the 
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conventional violent rape stereotype are more difficult to prosecute.
532

 Prior to the 

reforms, it was open to the defence to argue that, although no positive steps were taken to 

ascertain the existence of consent, it could be inferred from the complainant’s passivity. 

Such an argument might seem particularly plausible in the absence of objectively violent 

or threatening circumstances. The amended legislation now provides that proof of 

passivity, in the sense that the complainant gives no indication of agreement or dissent, 

amounts to proof of absence of consent. Consideration of this question is quite 

independent of the question of the existence of evidence of force. Thus, the crux of the 

amendments to s 2A is the facilitation of proof of the element of absence of consent, via s 

2A(2)(a), by proof that consent was not affirmatively communicated. If the jury is to 

entertain a reasonable doubt about the element of absence of consent this requires 

evidence of affirmatively communicated consent. It might be thought that situations will 

only rarely arise where the complainant is completely passive and fails to give any 

indication of her subjective state of mind. The usual understanding of the mechanics of 

sexual relations is that at the very least the parties will betray their assent by subtle cues, 

either verbal or physical. However, the provision also comprehends situations where the 

complainant has been rendered incapable of expressing dissent because of fear or as a 

result of being overborne by the accused’s nature or position. In light of this, it may not 

be difficult to conceive of cases where the complainant’s silence might be reasonably 

explained as a defensive response to the threat of physical assault, for example.  

At least since the decision of R v Camplin
533

 in 1845, cases involving a sleeping 

or heavily intoxicated complainant who was incapable of signalling consent have been 

prosecuted. Potentially, s 2A(2)(a) opens up further possibilities of prosecuting cases 

where the complainant’s passivity is not due to incapacity, cases that might previously 

have offered little prospect of securing a conviction. Instead, the evidence of the 

transcripts is that, beyond the traditional cases where capacity to consent is in issue, the 

Crown is not prosecuting cases where evidence of passivity is more ambiguous. 

Moreover, in those situations where a strong case might have been made that consent was 

not communicated, the Crown continues to construct the arguments which relate to 

absence of consent in terms of incapacity to consent. Absence of consent was constructed 

around evidence of passivity of the complainant in 11 trials in the study. Of these, all but 

one (Riley’s Case) relied on the traditional categories of inaction, where the complainant 
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is asleep or incapacitated by drugs or alcohol, to argue that there was no positive 

communication of consent. Once again, the following cases have been singled out for 

discussion on the basis of the general applicability of the findings and the preponderance 

of textual illustrations of this particular theme that they evince. The discussion of 

Savage’s Case below, illustrates the principle that, in relying on evidence of intoxication, 

the Crown is vulnerable to the counter claim that the intoxication was not sufficient to 

incapacitate the complainant. 

7.2.1 Savage 

Savage’s Case involved the alleged rape of a young woman by a recent acquaintance. 

Cases such as these, routinely referred to as ‘date rapes’, are notoriously difficult to 

prosecute since, as Bohmer states, ‘while we find it hard to believe that someone would 

consent to sex with a person she has never seen before in her life, the same is not true for 

someone she knows, however slightly.’
534

 In such cases there is often no evidence of 

physical injury or threat of harm to support the complainant’s claim that intercourse was 

non-consensual. In addition, the jury may not be sympathetic to the victim because she 

engaged in what is perceived as inappropriate or risky female behaviour—drinking or 

taking drugs, dressing provocatively, or going home with a man she has just met. She 

may also be considered partly to blame for the rape if she has engaged willingly in other 

sexual acts with the accused, short of intercourse. Traditionally, rape laws have been ill-

suited to the prosecution of date rapes but new laws which emphasise the presence of 

mutual and affirmative consent coincident with the particular sexual conduct in question 

should have improved the prospects of obtaining convictions in such cases. 

7.2.1.1 A Question of Capacity 

The essence of the Crown case in Savage was that the complainant was so affected by 

alcohol that she was unable to give consent and that this must have been obvious to the 

defendant. Although this may have been the case alleged, it is a difficult basis on which 

to prosecute, especially if the prosecution does not utilise the law well to do so. The 

argument that the complainant’s degree of intoxication was critical in determining the 

issue of absence of consent created the impression that capacity was the only question for 

the jury. This conclusion is supported by comments addressed to the jury in the trial 

judge’s summing up. In relation to the element of absence of consent his Honour made 

no reference to the requirement of free agreement, merely advising the jury: 
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His Honour: Now it’s a matter for you as to what amounts to conduct 

communicating consent. 

Instead, the question of capacity was highlighted as the issue most likely to occupy the 

jurors’ minds: 

His Honour: So you in this case need — or I think you may very well need to 

consider the evidence about how intoxicated she was and to consider whether she 

was capable of giving a consent that the criminal law would recognise as consent.  

Since capacity was presented as the primary issue, the jury could not find that consent 

was absent unless they were satisfied that the complainant was incapable of giving 

consent and, arguably, they would require compelling evidence to be so satisfied. In fact, 

the prosecution was unable to adduce independent evidence of the complainant’s degree 

of intoxication beyond a suggestion by a friend that she was a bit drunk: 

Prosecution Counsel: Do you recall having a conversation with A about A leaving? 

Witness: Yep. After about two hours of being there she came up and said that she 

was tired and she wanted to go home. She was noticeably, yeah a little bit 

intoxicated, she— 

Prosecution Counsel: What told you that? 

Witness: She was giggly and very loud which is not like A at all really, yeah she 

was slurring her words a bit and yeah. 

They had to rely, therefore, on the testimony of the complainant herself. Her evidence 

was contained chiefly in two passages in examination-in-chief where she described being 

unexpectedly overcome by a strange numb feeling: 

Extract 1 

Prosecution Counsel: And how did you feel so far as affects of alcohol is 

concerned the moment that you went out the door? 

Complainant: I did feel affected by alcohol but not to the point that I was beyond 

control. 

Prosecution Counsel: Right. Could you walk? 

Complainant: Yes. 

Prosecution Counsel: Could you talk? 

 Complainant: Yes. 

Prosecution Counsel: Had you been in the toilet vomiting or anything like that? 

Complainant: No. 

Prosecution Counsel: Now you go outside and you start to walk home? 

Complainant: Yes.  

Prosecution Counsel: And I think you told us earlier but that’s about a kilometre 

and a half? 

Complainant: Yes, it is. 

Prosecution Counsel: What happens as you are walking home? 

Complainant: I got about 200 metres down the road and I heard a car come up 

behind me. I was feeling a bit woozy by this stage. The car pulled over. It was a 

white ute and it was Mr Savage asking me if I would like a lift. I felt, as I said, a bit 

woozy and a bit unsteady on my feet so I decided it wouldn’t be too much or bad 

idea to catch a lift home with someone. 

Prosecution Counsel: Now just tell us about this woozy feeling. Can you give the 

jury some more detail about that please? 

Complainant: I felt, yeah, a bit beyond control of my body. My vision was blurry. 

Prosecution Counsel: Well how did that compare to when you left? 

Complainant: It was quite a lot of a different feeling. 
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Prosecution Counsel: Now you told us you were able to walk when you left, what 

was it like when you started to feel like this so far as walking is concerned? 

Complainant: It came on very quickly and, yeah, I was — felt pretty much numb. 

Extract 2  
Prosecution Counsel: Just tell us about that, I realise it’s difficult but you say you 

wake up and he’s having sex with you, how do you know that? 

Complainant: I was still fairly numb but I just knew something was going on, I 

could see, I could barely talk, I found it quite a struggle to say anything and I just, 

yeah— 

Prosecution Counsel: Well could you feel anything, I’m sorry to ask you this but 

can you feel anything that tells you that sexual intercourse was occurring and what 

if anything can you feel? 

Complainant: Yes I felt him inside me. 

Prosecution Counsel: Right. Sorry again, there’s a formal aspect of this and I don’t 

believe it’s controversial so I’ll lead it but you could feel his penis in your vagina? 

Complainant: Yes. 

Prosecution Counsel: Now when you realise that’s happening is that something 

that you wanted to be happening? 

Complainant: Definitely not. 

Prosecution Counsel: Did you try and stop it happening? 

Complainant: I couldn’t. 

Prosecution Counsel: What do you mean by that, you couldn’t? 

Complainant: As I said I did feel completely numb and completely unable to do 

anything. 

Prosecution Counsel: What about saying anything? 

Complainant: As I said, I did try to say something, but nothing could come out. 

This was the crux of the Crown case and the persuasiveness of the complainant’s account 

was critical to a successful prosecution. However, the flimsiness of the evidence of 

intoxication was easily exposed by the defence in cross-examination: 

Defence Counsel: So a few moments before you’re in bed with him on top of you 

unable to speak or move? 

Complainant: Yes. 

Defence Counsel: You eventually manage on your evidence to get something out to 

the extent of ‘stop’ or ‘get off’ or something like that and then again within minutes 

of that, a very short period of time when you feel that you’re going to be sick you 

are able to get up from the bed, make your way to the bathroom, get to the toilet, 

vomit, get up and get back and get back into bed? 

Complainant: Yes. 

Defence Counsel: So you regain all those physical abilities that you hadn’t had only 

moments before? 

Complainant: Yes I wasn’t exactly straight forward about it though. 

Defence Counsel: So your evidence is, again, that one minute you’re laying there, 

you can’t move, you can’t squirm, you can’t move your arms, you can’t even speak 

and then within a matter of minutes you are able to get up, go to the toilet, be sick 

and then make your way back to bed? 

Complainant: Yes. 

Defence Counsel: So you are able to walk out of your room, down the hall, into the 

toilet, be sick and repeat the process? 

Complainant: Yes it’s not actually that far. 

Defence Counsel: Okay. And did you also go to the bathroom and put a towel 

around yourself after you’d been sick? 

 Complainant: Yes. 

Defence Counsel: So you were able to do that as well? 

Complainant: Yes. 

Defence Counsel: So your physical sort of faculties came back pretty quickly did 

they? 
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Complainant: Yes they did. 

If this evidence generated a reasonable doubt about the complainant’s incapacity it would 

secure an acquittal, and arguably it might have done so without difficulty. Since the 

Crown constructed absence of consent solely on the basis of incapacity, if the jury 

entertained doubts about the true extent of the complainant’s intoxication then the entire 

prosecution case would crumble. 

7.2.1.2 Drunken Consent 

What is more, the focus on the complainant’s degree of intoxication invited the jury to 

consider the alternative possibility that she gave a drunken but nevertheless valid consent. 

This was precisely the way that the defence characterised the events. As the chief Crown 

witness the complainant could not testify directly that she had not consented as she 

claimed to have no memory of the period of time immediately preceding her realisation 

that the accused was having sexual intercourse with her. Instead, the questions posed in 

examination-in-chief seemed directed at constructing an inference of absence of consent 

from evidence that she had no sexual interest in the accused and intimations that he had 

preyed upon her in her intoxicated state. Evidence was adduced that there was little 

interaction between them at the party earlier in the night:  

Prosecution Counsel: Were you attracted to him at this point? 

Complainant: No. 

... 
Prosecution Counsel: What was your impression of him? 

Complainant: I have to admit I thought he was a bit on himself, talking himself up 

a bit. 

... 
Prosecution Counsel: Did you have any conversation just directly between yourself 

and Mr Savage, about any subject that you can recall? 

Complainant: No. 
Prosecution Counsel: Did he ask you whether you wanted to have sex with him? 

Complainant: No. 
Prosecution Counsel: Did you want to have sex with him? 

Complainant: No. 

The prosecution also implied that the accused may have spiked her drink. The 

complainant described the onset of a sudden an unusual sensation of being grossly 

intoxicated that she claimed could not be explained by the number of alcoholic drinks she 

had consumed. Crown counsel suggested in his opening address that there might be a 

sinister undertone to the events of the night:  

Prosecution Counsel: She’ll tell you that approximately 200 metres into that 

journey and she started to feel, and I’m using her word, ‘weird’, that her vision was 

blurry and she found walking a real effort and it’s at this moment that the accused, 

Mr Savage, pulls up in his white utility and offers A a lift. A accepts that and Mr 

Savage drives her directly to her house and seems to know where that is ... it’s the 
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Crown case that at this point, he was certainly contemplating the possibility, at least 

of having sexual intercourse with A.  

The prosecution could not overtly state that something had been put in her drink because 

of the forensic impossibility of proving such a claim. However, if the jury accepted this 

gloss on the accused’s actions, they might have difficulty reconciling it with the existence 

of the complainant’s consent.
535

  

A very different version of events was put in cross-examination. In a lengthy 

passage defence counsel asked the complainant about the alcoholic drinks she had 

consumed, who had purchased them, the type and alcoholic content of each drink and 

how long each had taken to drink. He then suggested, and was not contradicted, that it 

was possible that she had underestimated the number of drinks: 

Defence Counsel: Right, so how many drinks did either D and or Mr Savage buy 

you in total do you think? 

Complainant: It would have been probably two maybe three. 

Defence Counsel: Two maybe three. So your evidence is that you had no more 

than, what, four or five drinks? 

Complainant: Yes. 

Defence Counsel: Well if you and L bought a couple each and they bought you two 

or three, what, you could have easily had half a dozen drinks if you’ve just 

misplaced or miscounted one or two couldn’t you? 

Complainant: Maybe, yes. 

Defence Counsel: And you’ve had the first lot fairly quickly, the first two or three 

fairly quickly it seems? 

Complainant: Yes. 

The crux of the defence case was that, in her intoxicated and uninhibited state she happily 

accepted drinks from the accused, flirted and danced with him and ultimately took him to 

bed. 

Defence Counsel: And you accept — or do you accept that sometimes when you’ve 

had a few drinks, that you lose some of your shyness and your inhibitions and you 

talk to people and you relax and you laugh and do those sorts of things that perhaps 

you wouldn’t do if you hadn’t had a couple of drinks? 

Complainant: Yes, I do accept that. 

Defence Counsel: And sometimes, you know, having a few drinks when you’re 

talking to blokes can, I suppose, ease the conversation a bit? 

Complainant: Especially people I don’t know. 

Defence Counsel: Yeah. And that’s what happened this night, wasn’t it? 

Complainant: I guess. 

Defence Counsel: Yeah. And I’m going to suggest that you were friendly and even 

a little interested in Mr Savage, he sounded like quite a nice fellow? 

Complainant: I wouldn’t say interested. 
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 In interview, prosecution counsel confirmed that this was the Crown’s intention. Part of the 

Crown case was that the accused had ‘taken a fancy’ to the complainant, had spiked her drinks 

and then followed her home, intending to take advantage of her in her stupefied state: Interview 

with Crown counsel (Launceston, April 11 2011). 
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7.2.1.3 An Alternative Approach? 

It is quite conceivable that this case might have been prosecuted differently by exploiting 

the amended provisions in the legislation. From the outset, the prosecution approached 

the question of absence of consent from the perspective of capacity to consent rather than 

the lack of evidence of affirmative communication of consent. This may explain why, in 

his opening address, counsel did not offer the jury a more expansive explanation of the 

legal concept of consent and its requirement of communicated free agreement. Counsel 

explained that consent means free agreement and then confined his address to a 

discussion of s 2A(2)(h) as the relevant provision in the circumstances of the case: 

Prosecution Counsel: [T]he ones that may be relevant here are, first of all:
 536

 

“Does not say or do anything to communicate consent, or is asleep, unconscious 

or so affected by alcohol or another drug as to be unable to form a rational 

opinion in respect of the matter for which consent is required.” 

Now that probably has some work to do here. Whether the state of the complainant 

was such that she was so intoxicated that she was beyond the capacities to provide 

consent, to therefore provide what we call free agreement. 

There were no further references by prosecution counsel, either in opening addresses or 

in the course of the trial, to the notion of free agreement or to the sort of conduct which 

might or might not amount to valid consent. Nowhere was it explained to the jury that 

free agreement imparts the notion of mutuality in sexual relations and that there is thus a 

requirement that consent be communicated by words or conduct. The substance of the 

cross-examination of the complainant suggests that such an explanation might have 

benefited the Crown case. Many of the questions put to the complainant related to things 

that she failed to do. She did not refuse the drinks Savage bought her, she did not object 

to him sitting at a table with her, she did not ask him not to come into her house. The 

following exchange illustrates how, in attempting to create an impression that the sexual 

conduct was consensual, for the most part the defence contentions were couched in 

negative terms. Thus: 

Defence Counsel: So you didn’t, you didn’t find it an unappealing proposition to 

spend time with him and his friend? 

... 
Defence Counsel: So why didn’t you say at some point, ‘look please don’t come in, 

I really don’t feel well, I need to go to bed now’? 

... 
Defence Counsel: Why did you not say, ‘Look, I feel terrible, you’re going to have 

to go’? 

Since the jury was not told about the existence of a positive consent standard they may 

have concluded that acceptance of the defence case that the complainant did not 
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 Despite the implication here that counsel understood there were others sub-sections of s 2A that 

were relevant, s 2A(2)(h) is the only one that is explicitly referred to. 
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communicate non-consent was sufficient to create a reasonable doubt about absence of 

consent. This thesis argues that it is not. As has been pointed out elsewhere in the case 

studies, whilst absence of dissent may be a factor for the jury to take into account in 

evaluating the evidence relating to consent, it is not, of itself, evidence of free agreement. 

It must also be supported by evidence of affirmative, communicated consent.  

The prosecution in Savage’s Case placed a single argument before the jury, that 

the complainant was incapable of giving her consent to sexual intercourse. The jury 

should have been advised that the determination of that question was not the end of the 

matter. If they were not satisfied that the complainant was incapable of giving consent 

they still had a further question to consider, that is, whether the evidence relating to her 

conduct amounted to evidence of free agreement as framed in s 2A. For example, the 

following exchange gave the complainant the opportunity to tell the jury what happened:  

Prosecution Counsel: Okay and Mr Savage pulls up? 

Complainant: Yes. 

Prosecution Counsel: What sort of vehicle is he driving? 

Complainant: The white ute. 

Prosecution Counsel: Now he offers you a lift? 

Complainant: Yes. 

Prosecution Counsel: And you accept that? 

Complainant: Yes, I did. 

It also enabled the prosecution to subtly insinuate that the defendant’s sudden arrival may 

not have been coincidental, but part of a deliberate strategy to have sex with the 

complainant.
537

 Earlier in examination-in-chief it had been established that when the 

complainant told her friend she was walking home, the accused was not within earshot. 

Yet she had not walked far before the accused appeared in his car:
 
 

Prosecution Counsel: And had you made any arrangement with him to give you a 

lift home? 

Complainant: No, I hadn’t. 

Prosecution Counsel: Can you describe the vehicle that you got into? 

Complainant: It was a white Hilux ute, 2 doors. 

Prosecution Counsel: Right. And where did it go to? 

Complainant: And it went directly to my house and he knew where I lived and he 

drove around the back of the house and parked around the back.  

Prosecution Counsel: You said he knew where you lived. Did you tell him that? 

Complainant: Not initially. 

Prosecution Counsel: Right. Well, you’ve made a statement he knew where you 

lived. Why do you say that? 

Complainant: At the start of the year before, my flat mate must have invited some 

friends— 

Prosecution Counsel: No, um, did he relate this to you in a conversation in the car? 

Complainant: I think so. 

Prosecution Counsel: Right. But he just seemed to know where you lived? 

Complainant: Yes. 
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 See above n 5.  
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This exchange was designed to support the Crown case that the complainant would not 

have consented to the sexual intercourse that ensued since, together with the implication 

that the complainant’s drinks had been spiked, the jury may have been left with the 

impression that the defendant’s conduct was predatory rather than opportunistic. 

However, if the jury accepted this they might then have questioned why the complainant 

would agree to get in the car with him. What Counsel failed to do was offer an 

explanation for her conduct and probe into the reasons why she had accepted a lift from a 

man she barely knew when she was only a short distance away from home. Accepting a 

lift from a stranger is a classic vignette in victim blaming narratives and the prosecution 

should have been alert to the real possibility that the jury would interpret the 

complainant’s willingness to get in the car as a signal that she was open to sexual 

intimacy with the accused. It was critical, therefore, to forestall such a conclusion by 

accounting for her conduct on the grounds that accepting a lift was a safer course than 

attempting to walk further in her grossly intoxicated state. The perfunctory investigation 

of the complainant’s thought processes at the time suggests a failure to appreciate the 

importance of this step.  

7.2.2 McCaffrey 

7.2.2.1 A Question of Capacity 

McCaffrey was another case that illustrated the difficulties of prosecuting rape cases 

where the parties are acquainted. As in Savage’s Case the Crown relied almost 

exclusively on s 2A(2)(h), that is, that the complainant was incapacitated by alcohol and 

unable to give consent. Accordingly, the focus of witness questioning was largely 

restricted to the issue of capacity. Much of the examination-in-chief was taken up with 

establishing how much the complainant had drunk, what type of alcohol it was and how 

quickly she drank it. There was also third-party testimony, not present in Savage’s Case, 

that the complainant had passed out drunk on a couch: 

Witness: J got up off the mat on the floor where we were playing cards and went 

and laid down on the couch and within five minutes she was asleep. 

Prosecution Counsel: And when she got up did you notice anything about her 

manner? 

Witness: She was very drunk. 

The defence again demonstrated how flimsy the Crown case can be when it is based 

solely on the complainant’s incapacity. They pointed out that she hadn’t really had that 

much to drink: 

Defence Counsel: Alright, so your recall of the alcohol you consumed that night is 

three quarters of a bottle of Sauvignon Blanc? 
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Complainant: Yep. 

Defence Counsel: And one shot of Rumba? 

Complainant: That’s what I recall. 

They extracted her agreement that three quarters of a bottle of wine was not a large 

volume for her to drink:  

Defence Counsel: You drunk, on your account, three quarters of a bottle of Sav 

Blanc, not much, quite standard for you? 

Complainant: Mm. 

They also referred to an example from the recent past where she had consumed so much 

alcohol that she vomited but, despite being grossly intoxicated, on that occasion she 

didn’t pass out or lose her memory of events. The unspoken implication in the following 

exchange is that since she was less intoxicated on the night of the alleged rape the jury 

might reasonably doubt her claim that she could not remember anything about those 

events: 

Defence Counsel: So your state of intoxication that night led to you vomiting? 

Complainant: Yes. 

Defence Counsel: All right but it didn’t impact in any way on your memory? 

Complainant: No. 

Defence Counsel: You recall that night clearly, do you? 

Complainant: Yeah. 

The defence relied on the evidence that on the night of the alleged rape she continued to 

play cards, conversed coherently with the others and was able to walk around without 

difficulty to show that she wasn’t completely incapacitated. As argued in relation to 

Savage’s Case above, the jury may have been left with the impression that acceptance of 

the defence evidence in relation to capacity sufficed to determine the issue of absence of 

consent. The trial judge directly addressed this issue in summing up, making it clear that 

the question of capacity was but one aspect of the issue of absence of consent: 

Trial Judge: Now ladies and gentlemen, the issue on this consent question is not 

just was she incapable because of alcohol. It’s not only the question of was she 

incapable of forming a rational opinion concerning the giving of consent because of 

alcohol. The question is, did she consent, did she freely agree to it? ... And what 

they also say in Parliament, and that’s the law we have to comply with, it’s not free 

agreement if she does not say or do anything to communicate that she consented. 

However, the prosecution did not examine the question of the absence of positively 

communicated free agreement and thus, in deliberating on the element of absence of 

consent, the jury only had evidence relating to incapacity to consider.  

7.2.2.2 Drunken Consent 

The other difficulty for the prosecution, which was a problem in Savage’s Case as well, 

was how to disprove the defence claim that this was a case where the complainant had 
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simply forgotten that she had communicated consent to sexual intercourse. The 

complainant responded to that suggestion by insisting even if she could not in fact 

remember whether or not she had agreed to sex, she was certain that she would not have 

consented: 

Defence Counsel: So, in essence, as I understand what you’re saying, is, ‘I just 

don’t remember, so I can’t say whether that happened’? 

Complainant: I wouldn’t have done it. 

Defence Counsel: Well, you think you wouldn’t have done it? 

Complainant: No, no, I wouldn’t have done it. 

Defence Counsel: But you don’t remember whether you did or not? 

Complainant: I don’t remember anything— 

Defence Counsel: Right? 

Complainant: —but I do not — I would not have done that. I would not, I’m not 

like that. 

However, the defence was able to exploit her memory lapses about other things she had 

done that night to challenge her absolute certainty that she would not have given consent 

to intercourse. For example, she claimed not to remember pouring three large glasses of 

rum into a jug so that individual drinks could be poured into small shot glasses.  

Defence Counsel: Do you recall Phil bringing some Rumba out in tall glasses and 

you returning to the kitchen and getting a measuring jug and some shot glasses? 

Complainant: No I do not remember that. 

Defence Counsel: Don’t remember that? 

Complainant: No. 

An independent witness confirmed that she had done so. Counsel was then able to extract 

a concession in relation to this unremembered incident that it was something she might 

have done. By analogy, counsel implied that if she conceded that possibility then she 

would also have to concede the possibility that she had, albeit uncharacteristically and 

perhaps surprisingly, consented to sex: 

Defence Counsel: [I]t was against that background that sexual intercourse 

happened? 

Complainant: It wouldn’t have happened. 

Defence Counsel: That you were actually participating in this act of sexual 

intercourse? 

Complainant: No, I would never have.   

... 
Defence Counsel: Would you have taken the Rumba from tall glasses, poured it 

into a measuring jug and then put it into shot glasses, is that the sort of behaviour 

you might accept you would do? 

Complainant: Yes. 

The argument that the complainant has no memory of the incident but is convinced that 

she would not have consented may carry little weight in any case. Senior defence counsel 

in Savage’s Case stated, at interview, that he believes juries are often sceptical of such 

arguments. Jurors consider that the complainant is rationalising and that she really has no 

idea at all about whether she consented or not. If this is the case, then although adducing 
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evidence that the complainant has no memory of the events may be necessary as part of 

the case alleged, it may not be adequately probative. Proving lack of capacity to consent 

due to alcohol consumption is a difficult task for the prosecution and the case may fail if 

that is its sole prosecutorial basis. It suggests that lack of communicated agreement 

should always be considered as a crucial ingredient in absence of consent, as the trial 

judge in this case explained.  

7.2.2.3 Prior History 

There was, not unusually, no independent evidence relating to the issue of consent in this 

case. The parties had lived in the same house for a couple of months but it was not 

suggested that they had been physically intimate previously or even that they regularly 

socialised together. However, both the prosecution and the defence argued that instances 

of physical contact between the parties occurring weeks before the alleged rape were 

relevant to the jury’s determination of the issue of consent. The prosecution used the 

evidence to confirm that the complainant had no sexual interest in the accused:   

Complainant: He told me that he had been raped by a male when he was 20. 

Prosecution Counsel: And how did the talk or the conversation turn after that? 

Complainant: Well he was crying and I felt, you know, I felt sorry, you know, I 

thought what an awful thing to happen so I gave him a hug. 

Prosecution Counsel: How close a hug? 

Complainant: It was just a normal friendly hug but it was close enough to feel that 

he had an erection. 

Prosecution Counsel: And in response to that what did you do? 

Complainant: I was just — I didn’t do anything, I was just disgusted. I didn’t say 

anything. 

The defence used the evidence to imply that she was sexually interested in him:  

Defence Counsel: Well I want to put to you that in the time that you and Phil were 

flatmates that there were in fact two quite separate episodes of physical contact 

between you. One was when he told you about being raped and you shared the hug? 

Complainant: Mm. 

Defence Counsel: That you’ve told us about. But on an entirely different night, 

you’d been out together at a nightclub and that night you’d hugged and you’d held 

hands? 

Perhaps due to a lack of other evidence which might go to the issue of absence of 

consent, for both prosecution and defence, these incidents assumed an unwarranted 

relevance in relation to the question of whether or not the complainant had consented to 

the act of sexual intercourse that was the subject of the charge. The issue of consent must 

be addressed in the context of consent to particular sexual conduct, which in this case is 

evidence that tends to prove whether or not the complainant freely agreed to sexual 

intercourse on the night in question and not evidence that shows that she demonstrated 
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affection several weeks before. In responding to the insinuation by defence counsel the 

complainant showed that she, at least, recognised that these incidents were irrelevant: 

Complainant: Doesn’t mean — doesn’t give him the right to rape me. 

Her response goes to the heart of the problems of prosecuting rape — that, her assertions 

to the contrary notwithstanding,  any aspect of the complainant’s behaviour, no matter 

how distant in time or objectively irrelevant, may be mobilised in the context of unrelated 

sexual acts to infer consent. 

7.2.2.4 An Alternative Approach? 

Whilst the notion of capacity is intrinsic to consent to sexual relations it is not a sufficient 

marker of the free agreement stipulated by s 2A of the Criminal Code. The prosecution in 

McCaffrey’s Case failed to emphasise that consent to sexual relations consists of mutual 

and affirmative agreement to the particular acts in question and that being satisfied about 

capacity to consent is only a preliminary aspect of the jury’s enquiry. Accordingly, the 

defence was able to urge the presence of consent by relying on actions of the complainant 

that were arguably of no consequence. For example, counsel put to the complainant that 

she voluntarily got up from the couch and joined the accused on the floor. This, it was 

suggested, might reasonably be regarded as a signal that she was consenting. It may be 

that the outcome in McCaffrey’s Case would not have been otherwise even if the 

prosecution had successfully engaged with the aims of the reforms. However, particularly 

in light of the evidence that the complainant was heavily intoxicated, further guidance on 

the legal notion of consent and the operation of s 14A in relation to mistake seemed to be 

required. Arguably, an unequivocal indication of agreement was called for. The jury 

should have been invited to question whether in this particular context the complainant 

had communicated a valid consent and whether the defendant had taken reasonable steps 

to ascertain the existence of consent. As it was, the only direction the jury received in 

relation to the evidentiary basis for a belief in consent was in the following terms: 

His Honour: He seemed to me to accept that she was asleep when he went up to 

her, then he said he spoke to her, and then she did indicate consent by getting off the 

couch. He said that she did take her own pants down and he also said that she gave 

him a hug and urged him on.  

Even though the Code definition imposes a standard of mutuality that in these 

circumstances arguably required more unequivocal signals of consent, if the jury 

accepted this evidence it was open to them to accept it as evidence of communicated 

consent. The difficulty for the prosecution is that they were not able to contest its 

accuracy because the complainant had no memory of events. Cases such as Savage and 
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McCaffery illustrate how difficult it is to establish the element of absence of consent 

where the complainant cannot recall what happened. The communication standard may 

not be of much help in prosecuting cases where both parties have been drinking. Even if 

the Crown case is well constructed the paucity of evidence may preclude proof of 

absence of consent beyond reasonable doubt. The difficulties are exacerbated by the real 

possibility, in rape cases involving voluntarily intoxicated complainants, that the jury will 

consider that she should bear some responsibility for the sexual conduct that 

eventuates.
538

 Whatever possibilities the Code reforms offer in other situations, cases like 

these may lie beyond the reach of legislative reform. If a solution is to be found, 

alternative approaches to reform will be called for.  

7.3 Conclusion 

The amendments to the Criminal Code were intended to expand the understanding of 

rape and demarcate the boundaries of the notion of consent to sexual conduct. They were 

an attempt to arrest the fluidity that accompanies the understanding of consent generally 

and to pin down in the criminal context what consent to sexual intercourse means. If the 

amendments are not put to work properly, the legal notion of consent remains a rubbery 

concept, bedevilling the prosecution of sexual offences and allowing extra-legal 

considerations to taint the jury’s determinations. The analysis of the cases reveals a 

failure of the prosecution and some judges as well to understand this, with the result that 

the promise of the amendments is being subverted by a lack of their application. The 

defence is also implicated in the failure to properly implement the new Code provisions. 

To an extent the defence tactics are dictated by the case that the prosecution constructs 

but they too are bound, by reason of their duty to the administration of justice, to apply 

the law correctly. Too often the defence case relies on an interpretation of the definition 

of consent in s 2A that is no longer an accurate statement of the law. Too often 

inappropriate analogies are drawn with the domestic understanding of consent. So we see 

cases where it is argued that a failure to manifest dissent amounts to evidence of consent. 

We see cases where consent is inferred from evidence of consent to past sexual conduct. 

We see cases that suggest that evidence of passivity has no role to play outside the 

context of victim incapacity. And we see that the same themes pre-dominate in the 

construction of absence of consent and the defences to evidence of non-consent as 

Henning identified in her report on the previous consent provisions.
539
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In many ways, real rape reform requires a fundamental cultural shift, both at the 

criminal justice system level and at the broader social level. It requires re-education about 

human sexual interactions that, in place of discriminatory gendered stereotypes, 

emphasises mutual, autonomous, affirmative and freely granted consent as the hallmark 

of legitimate sexual conduct. Clearly, this is a mammoth undertaking and it may be that, 

with little evidence of the efficacy of legislative reform, the time is ripe to consider more 

innovative approaches to the problem of consent in the law of rape and sexual assault. 

The next and final chapter considers where the explanations lie for the lack of success of 

the Tasmanian reforms that are the subject of this thesis and why complainants still 

contend with archaic attitudes about female sexuality and expected victim responses to 

sexual assault. It examines the failures of the respective legal actors to construct their 

case in line with the new legislative framework and to explain the new legal notion of 

consent. It notes the failure of the bench to set out a principled approach to determining 

the availability of the mistake defence and the failure to provide guidance to juries in 

their deliberations on the issue of absence of consent in the legal context. The chapter 

argues that in continuing to adopt a pre-reform construction of absence of consent and in 

continuing to permit mistakes about consent to be grounded in prejudicial assumptions 

the legal system has failed to confront the anachronistic attitudes towards women and 

female sexuality that remain the biggest barrier to successful rape law reform. For this 

reason, the proper education of legal personnel is critical. It is inevitable that there will be 

a time-lag between the implementation of reform and the manifestation of its effects. 

However, if the amendments to the consent provisions were being properly marshalled, 

by now one might expect to see the fruits of reform, at least in the most recent of the 

cases analysed in this study. Given the evidence that legislative reform alone is unable to 

expose these attitudes as erroneous and irrelevant and to expunge them from the trial 

context, the chapter concludes with suggestions for further, more innovative reform 

initiatives.  
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Chapter 8: Success of the Reforms — 

Assessment, Recommendations and Conclusion 

8.1 Introduction 

Reforms aimed at reducing the rates of attrition for sexual offences and improving the 

prospects of successfully prosecuting both stereotypical and non-stereotypical
540

 non-

consensual sexual conduct have developed quite a pedigree. Many of the efforts have 

focused on legislative reform of sexual offences statutes although there have also been 

important extralegal initiatives such as the establishment of sexual assault services, the 

growth of victim advocate groups and increased training of police officers in responding 

to victims of sexual assault.
541

 The point was made in chapter 1 that in the end statutory 

reform may be largely symbolic and, at least in the absence of complementary initiatives, 

fail to deliver significant change. Though this may be true, it is overly simplistic to 

dismiss legislative reforms as of symbolic value only. Even were this the case, the 

symbolic function of statutes may be immensely important. As Caringella says: 

The law holds the uniquely influential power to change conceptualizations about 

what we hold to be decent, acceptable, and good as opposed to bad, unacceptable, 

and criminal. Hence the law stands as the moral posture for a culture.
542

 

The 2004 reforms in Tasmania were an example of a legislative approach to the problems 

of prosecuting sexual offences. As stated in the introductory chapter, the aim of this 

research was to establish whether these reforms are being implemented in accordance 

with the objectives identified in government debate on the legislation. The findings 

provide evidence that, whatever their symbolic importance as a statement of cultural 

values, it cannot be said that they are being implemented as Parliament and the reform 

advocates intended. The reforms were designed to ensure that the issue of consent to 

sexual conduct is evaluated according to standards of mutuality and reciprocity and that 

therefore, absence of consent can be established by adducing evidence that the 

complainant did nothing to indicate consent.
543

 This concluding chapter explores the 

reasons why, at least by this measure, the reforms have not been successful and suggests 
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that there are steps that can be taken that might make them more effective. The results of 

the analysis indicate that the lack of success is not grounded in any inherent shortcomings 

of the legislative changes themselves, rather, it is chiefly due to an apparent reluctance or 

inability of lawyers and judges to engage with the new concept of consent that the 

reforms have embodied. There is a need for education to accompany any major law 

reform but all too often this aspect of the law reform process is overlooked.  In the case 

of the 2004 reforms the Minister’s second reading speech strongly emphasised that these 

reforms constituted a radical new direction in the law of rape and sexual assault but little 

else was done to ensure that, in working with the new provisions, legal officers followed 

the route mapped out. There were no formal initiatives to educate members of the legal 

community about the purpose and effect of the new legislation. It is critical to the success 

of the reforms that the individuals who are directly responsible for implementing the 

changes understand what those changes are and what implications they have for their 

legal practice. For real progress to be made in this area there must be broad attitudinal 

change at the societal level and this change should be driven by the legal community.  

8.2 Central Problems with the Reforms’ Implementation 

The fact that the reforms have not achieved their stated objectives is due chiefly to an 

apparent unwillingness of the prosecution, the defence and the bench to try to apply the 

reforms according to their terms and legislative intent. This unwillingness seems, at least 

in part, to be engendered by a belief that those aims will be thwarted in any event by the 

predetermined attitude of the jury. As representatives of members of the public, it is 

likely that jurors will be influenced by stereotypes about rape and approach the evidence 

at trial with particular prejudices. This view has widespread acceptance
544

 but there seems 

to be a sense of futility about attempting to tackle those prejudices. As one defence 

counsel explained, the amendments have not really made a difference because the jury 

will still interpret things the way that they always have.
545

  

The impact that perceived juror stereotypes have on the prosecution of rape cases 

cannot be overstated. Entrenched social attitudes not only influence the ultimate trial 

outcome but also have an impact at every point in the process leading to trial. The reality 

that they assume about sexual assault shapes victims’ understanding of whether the 

unwanted sexual contact that they have experienced in fact amounts to a criminal 
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transgression.
546

 They influence decisions about whether to make a complaint since 

women may consider it is not worth exposing themselves to the trauma of a trial when 

the accused is unlikely to be convicted. They influence the assessment of whether a 

complaint is likely to be taken seriously and the prospects of a successful prosecution. 

They influence police decisions about laying charges
547

 and the Director of Public 

Prosecution’s decisions about instituting criminal proceedings.
548

 As a consequence of 

the influence of stereotypical assumptions, non-violent or acquaintance rape is 

distinguished from so-called real rape and is not considered as serious as rape that 

displays the characteristics of violence, the use of weapons or assault by a stranger. There 

are various reasons why this is so. They include the fact that media reporting of rape is 

often limited to sensational cases which generates an impression that most so-called 

genuine incidents conform to the stereotype of rape.
549

 In addition, at least in the context 

of a consensual relationship, the sexual conduct that forms part of the actus reus in this 

area of the law is within the experience of many juror members. Accordingly, jurors may 

assume a degree of expertise that they would not assume in adjudicating a case of 

stealing or murder for example. They may consider it artificial or unreasonable to seek 

evidence of positive communication of consent when their own sexual experience is that 

consent is only ever acknowledged tacitly. Equally, they may themselves have attempted 

to persuade a reticent sexual partner by employing a degree of force or submitted to sex 

because of such pressure yet not considered the conduct to be rape.  

In an effort to neutralise the adverse effects of stereotypical thinking about real 

rape jurors must be told that they are obliged to apply the law in its own terms and that 

this will involve them adopting a legal perspective on matters of consent. They must be 

encouraged to jettison personal beliefs about rape or genuine victims of sexual assault 
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where these beliefs are based on outmoded and discredited ideas about the reality of rape. 

This could extend to an explanation of the antique, and no longer relevant, roots of these 

attitudes. They must also be informed that their personal experience of how the issue of 

consent to sexual activity is negotiated should not distract them from the task of applying 

the legal test of consent to the facts before them. Even if in their own relationships they 

are able to accommodate a presumption of continuing consent to a degree, in the legal 

context there is no place for such a presumption, irrespective of the existence of a prior 

sexual relationship between the complainant and the accused. Their lay understanding of 

consent in sexual encounters should not be the determinant of the issue of consent in the 

trial. It may be that jurors are confident of the correctness of their own views about rape 

and are unlikely to abandon their beliefs easily, an hypothesis backed by the observation 

that some of the verdicts reached in the trials in this study were unexpected given the 

available evidence.
550

 In several trials, the failure to convict where the objective facts of 

the case virtually precluded the possibility of the existence of consent as it is defined in s 

2A of the Code strongly suggests that jurors are reluctant to relinquish doubts about the 

absence of consent in even the most extreme cases.
551

 In Riley’s Case, for example, the 

complainant had endured years of intimidation and violence from her ex-partner and in 

the lead up to the offences had been very publicly verbally abused by him at her place of 

work. Despite corroborative evidence that supported both the reasonableness and 

genuineness of her fear and a lack of evidence of positively communicated consent the 

jury did not convict.  

If it is true that jury attitudes are relatively intractable and that they lag behind 

the aspirations mapped out in the black-letter law, the explanations that judges and 

counsel put forward to counteract those prejudices must be both clear and emphatic. The 

trial presents two main routes for directly fostering attitudinal change—developing a case 

theory that promotes the aims of the reforms and instructing juries on the concepts of 

consent and mistaken belief in consent strictly in accordance with the values that 

underpin the reforms. It is argued that there has been a failure to exploit the possibilities 

that both these approaches offer and that this largely accounts for the shortcomings in the 

implementation of the reforms. 
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8.2.1 Constructing the Case Theory  

The narrative argument that provides an exposition of the conduct that is the subject of 

the criminal proceedings is referred to as the case concept or case theory. Research into 

the cognitive processes involved in juror deliberations suggests that jurors are more likely 

to accept counsel’s assertions of guilt or innocence where the facts of a case are 

organised into a coherent and internally logical story from the outset. Pennington and 

Hastie describe this theory as the Story Model of cognitive processing.
552

 The initial case 

concept that the jury accepts may also be critical to the way that the emerging evidence is 

filtered and interpreted by jurors.
553

 Studies have shown that the particular social and 

cultural milieu that an individual juror inhabits is another significant factor in shaping 

their understanding of the evidence in rape trials and the significance they attach to 

particular aspects of the evidence. Kahan contends that, for example, 

[t]he question whether the putative victim ... effectively conveyed consent or the 

lack of it depends on the answer to another question—who is being asked.
 554

 

Kahan’s research intersects the fields of law and social psychology and it reveals that 

culture plays a greater role in influencing juror deliberations than either the legal 

definition of rape or the gender of the finder of fact considered in isolation.
555

 This is at 

odds with the normative view of decision making in the criminal justice context 

according to which unbiased conclusions are reached by the finder of fact based solely on 

the evidence admissible at trial, and not directed by emotional responses and untested 

assumptions about victim or offender behaviour.
556
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It is inevitable that jurors’ perceptions of the evidence presented to them will be 

filtered by their unique life experience. Indeed one of the strengths claimed for the jury 

system is that it introduces into the trial the accumulated wisdom and experience of 

twelve representatives from the community as a check against the dispassionate and 

unfettered power of the State.
557

 However, the merits of a case should not be judged by 

relying on extra-evidential generalisations about the way that sexual relations are 

conducted. In the following excerpt from summing up to the jury in Riley’s Case the trial 

judge explained how jurors’ personal experience might properly inform their evaluation 

of the evidence:   

His Honour: Now in going about your task of reaching a decision you may have or 

not have particular views about the way society operates and about changes in the 

law and how it’s to be applied in social matters and the like, and that’s (sic) views 

which each of you might have and are entitled to have as citizens of our community. 

But here, you are to determine the case as jurors. So you are to determine this case 

solely on what you’ve seen and heard in the form of witnesses and exhibits in this 

Courtroom. ... But in considering the evidence of what you have heard, making 

sense of it, separating which parts you accept and which parts you don’t accept, you 

don’t work in a vacuum. So you should bring to bear your own commonsense and 

your own general knowledge of life and of people.
558

 

The difficulty with this direction is that it suggests that it is permissible to apply a 

domestic understanding of consent to the exceptional circumstances of an alleged rape. It 

does not adequately explain that the scope of the jury’s deliberations on the element of 

absence of consent must be limited by the legal definition of consent, and that 

considerations that may be appropriate in the context of healthy, consensual sexual 

relations are not relevant in the sexual offences trial context. In Riley’s Case, such a 

direction would have notified jurors that it is not permissible to evaluate the ingredient of 

absence of consent on the basis of their personal interpretation of the concept. For 

example, if the legal conception of consent was adhered to, the jury could not find that 

the complainant’s passivity equated with consent, even though their own notion of 

consent might countenance such a view.
559
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Temkin and Krahé have also appropriated research techniques from the 

discipline of social psychology in examining the way that jurors make sense of the 

evidence that is presented to them. They distinguish between a reasoning process that 

draws inferences solely from a careful analysis of the admissible evidence, and a process 

that draws inferences by relying on preconceived expectations of human behaviour. The 

former is referred to as data-driven information processing and the latter as schematic 

information processing. Temkin and Krahé argue that the evidence in sexual offences 

trials is likely to be assessed in the light of jurors’ prevailing assumptions about sexual 

behaviour, that is, schematically, and that this may translate into a failure to convict in 

the face of otherwise compelling evidence of guilt.
560

  

If the Story Model is accepted as an accurate account of the processes involved 

in juror decision making then opening addresses to the jury present the ideal opportunity 

to neutralise extralegal juror prejudices. At the outset the prosecution must construct 

arguments for conviction in a way that alerts the jury to the likelihood that their 

preconceived ideas will be of little assistance in the determination of guilt or innocence. 

Shortcomings apparent in the implementation of the reforms can be linked to 

inadequacies in the way that the prosecution constructs its case theory in the sense that 

the explanations put forward to persuade the jury of the absence of consent are not 

couched in terms of the new legislation. The arguments do not rest on evidence of an 

absence of communicated consent or a failure by the accused to ascertain that consent 

was forthcoming. Instead, when the individual trials are analysed it becomes clear that 

case theories that connect with stereotypical assumptions about what constitutes real rape 

predominate. The major themes identified in chapter 4 are all present in the real rape 

scenario—force, vigorous resistance by the complainant and victim incapacity—which 

shows that prosecutors are reacting to anticipated traditional defences rather than probing 

the amendments for the possibilities they offer to reconceptualise absence of consent. 

They are failing to direct the attention of the jury to those aspects of the evidence that are 

critical to a determination of criminal responsibility as stipulated by the new consent 

provisions, in particular the legislative definition of consent in s 2A of the Criminal 

Code. Instead, the continued reliance on a pre-reform notion of consent suggests that the 
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way the prosecution characterises the evidence in the case is tailored to its understanding 

of the jury’s preconceived views about rape and rape victims.  

This is objectionable on a number of grounds. First, by continuing to present 

cases in a way that does not require jurors to question their assumptions, the prosecution 

does not leave open the possibility that, as a result of the new statutory definition of 

consent, the jury might be in a position to find that in a legal sense there was no consent 

even in cases where, outside of the legal context, their own preconceptions might have 

encouraged them to find that the complainant had consented. Second, the prosecution’s 

failure to challenge jury misconceptions may act as defacto reinforcement of those 

misconceptions. If the arguments for an absence of consent continue to align with 

stereotypical notions about real rape then the jury may be left with the impression that 

their own preconceptions are a legitimate basis upon which to determine the question of 

consent. In effect the legal meaning of consent becomes a jury question.
561

 It is clear, 

however, that this is not the correct position under the Code. The Code contains both a 

statutory definition of consent and a list of conditions that negate consent which in 

tandem restrict the jury’s reliance on a subjective, so-called commonsense understanding 

of consent. And third, by continuing to focus on evidence of force, resistance and 

incapacity to construct absence of consent, without reassessing that evidence in the 

context of the new provisions, the prosecution is ignoring alternative possibilities and 

failing to engage with the notion of mutual, affirmative consent that the amendments 

have introduced, and failing to apply the law correctly.  

Stereotypical attitudes to rape and sexual assault are particularly problematic in 

cases that lack features such as violence or assault by a stranger and it is these types of 

cases that are least likely to be prosecuted successfully.
562

 However, the present research 

shows that the reforms have not been utilised to enhance the prospects of successful 

prosecutions in cases where evidence of force or other stereotypical features are absent. It 

is argued that this is partly due to failings in relation to the prosecution construction of a 

case theory but the analysis also suggests another explanation, that is, that many in the 

legal profession are sceptical, not merely that the reforms will bring about changes in 
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case outcomes, but that they have effected any significant change in the law at all. This 

scepticism is perceptible in the way that consent and the defence of mistaken belief in 

consent continue to be explained to the jury with reference to pre-reform understandings 

of these concepts.  

8.2.2 Explaining the Law to the Jury 

8.2.2.1 Definition of Consent 

Statutory amendments are not sufficient in themselves to improve the prospects of 

successfully prosecuting sexual offences. As BenDor observed in relation to the passage 

of the Michigan Criminal Sexual Conduct Bill in 1974, once legislative change is 

secured, ‘the real work of reform ha[s] just begun’.
563

 The changes introduced by the 

amendments must also be implemented, which requires far-reaching attitudinal change in 

the community. In a rape trial the community is represented by the members of the jury. 

The trial therefore presents an opportunity to put the amendments into operation by 

directly shaping community beliefs. The extent to which the aims can be realised is thus 

dependent upon the decisions that the trial actors make to implement the changes in 

practical terms. This is particularly important in relation to cases of non-traditional rape. 

Jurors are less likely to view non-stereotypical cases as genuine because they do not fit 

with their preconceptions about the realities of rape.
564

 If such pre-conceptions are to be 

challenged it is the task of the prosecution to bring these cases, which typically lie 

outside the jury’s generalised understanding of non-consensual sexual conduct, within the 

domain of unlawful sexual acts. One mechanism that could be employed is to make 

greater use of opportunities in addresses to the jury to explain the law and provide 

concrete examples of situations where prima facie consent is not present. The following 

is extracted from one of the study trials and it is representative of the sort of limited 

explanation given to the jury by the prosecution in relation to the ingredient of absence of 

consent:  

The Criminal Code says that ... unless the contrary intention appears, consent in this 

trial means free agreement.  The Code then goes on to say without limiting the 

meaning of free agreement, a person does not freely agree to an act, we say the 
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sexual intercourse, if the person does not say or do anything to communicate 

consent ...
565  

Such an explanation does nothing to disabuse the jury of their preconceptions and 

misconceptions about consent to sexual conduct and provides little guidance on how the 

issue of consent is approached in the legal context. What the prosecution should do is 

take advantage of the reforms and stress the idea that if the jury is satisfied that the 

complainant did not freely agree to the sexual acts by giving a positive indication of her 

consent through words or conduct then they are entitled to find that absence of consent is 

established.  

The analysis of the trials also revealed that in light of the amended consent 

provisions judicial directions on the element of absence of consent may be inadequate 

and sometimes plainly wrong. The new provisions represent a fundamental change in the 

legal conception of consent to sexual conduct and yet a continuing attachment to the 

previous state of the law was evident in judicial summing up. For example, consent was 

still explained in terms of capacity, using the language of s 2A as it existed before the 

amendments: 

His Honour: What’s consent mean? Well, we can start off - well it means consent 

is freely given by a rational and sober person who is … so situated that they are 

able to form a rational opinion upon the matter to which the consent is given. So it 

involves a person who’s rational, not totally disorganized.  It obviously wouldn’t 

involve, for the purpose of this, someone sort of totally mentally disabled and has no 

idea of what’s going on … But it means the giving of a rational and sober person 

[sic] who is in a position to be able to form a rational opinion of what they’re doing, 

what they’re consenting to (emphasis added).
 566 

This direction was clearly referencing the previous version of s 2A which read: 

 In the Code, unless the contrary intention appears, a reference to consent means a 

reference to a consent which is freely given by a rational and sober person so 

situated as to be able to form a rational opinion upon the matter to which the consent 

is given.  

This was removed from the definition in the reforms of 2004. Apart from the obvious 

criticism that his Honour quoted directly from a version of s 2A that is no longer current, 

this direction also suggested that the question of a victim’s capacity to give consent 

should be the jury’s primary focus. This is not the correct approach to the amended s 2A. 

The legislative definition of consent and the expanded vitiating circumstances indicate 

that, even in circumstances where the complainant is able to form a rational opinion 

about whether or not to grant consent, her ostensible consent may be vitiated in other 

ways.  

                                                      
565

 McCaffery’s Case. 
566

 Riley’s Case.  



197 

 

There were also instances where the judge did not refer to free agreement at all. 

In the following extract the trial judge correctly told the jury that the question of whether 

the complainant communicated consent is a jury question but that was the extent of his 

direction on consent. He failed to explain either that consent must amount to free 

agreement or how free agreement should be understood: 

His Honour: Now it’s a matter for you as to what amounts to conduct 

communicating consent.
567

 

This direction also gave the jurors licence to judge communication of consent according 

to their own, extra-legal preconceptions. It does not make any reference to the nature of 

the communication standard sought to be set by the legislation. More specifically it does 

not explain that lack of positive communication of agreement establishes absence of 

consent. Even where there was a reference to free agreement, its absence tended to be 

illustrated in terms of a lack of capacity: 

His Honour: Consent means free agreement, that she freely agreed ... The question 

is, did she consent, did she freely agree to it? ... And what Parliament has said the 

law is that it is not free agreement or it’s not consent if she is asleep or if she’s 

unconscious or if she’s so affected by alcohol or another drug as to be unable to 

form a rational opinion about the giving of consent.
568

 

Repetition and explanation of the repealed and somewhat obscure pre-2004 definition of 

consent will not assist the jury in applying the amended definition. Instead a more 

focused explanation of the correct provision is likely to restrict the jury’s deliberations to 

the legal notion of consent. The judge in a criminal trial must always be alert to the 

danger of apprehended bias and not be seen to be suggesting that the jury favour a 

particular interpretation of the evidence. However, the trial judge has a duty to explain 

the law accurately in a manner that makes it possible for the jury to apply the law 

properly to the evidence. This will involve providing relevant illustrative examples and 

an explanation of the law in clear, intelligible language. Even in the one case where there 

was an attempt to engage with the positive consent standard, the various directions given 

to the jury at different points were contradictory and difficult to understand. His 

Honour’s opening remarks on consent that were erroneously taken from the earlier 

version of s 2A are extracted above.
569

 Soon after, he expanded on his explanation of the 

legal notion of consent without acknowledging that he was now referencing the new 

version or apparently realising that the two directions were fundamentally incompatible. 

The first suggested that consent was predicated on capacity while the second correctly 

described the current, more exacting standard of affirmative free agreement:  
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His Honour: Parliament is trying to cope with that cultural and I guess social and 

[sic] debate about the criminal law and it says, ‘well free agreement – well a person 

is not said to have freely agreed because they didn’t say or do anything, does not say 

or do anything to communicate consent’. Or for the purpose of the criminal law, 

there must be some indication communicated from the person to the other that I’m 

consenting. There must be some yes or I guess mutual love-making, some form of 

conduct, behaviour, words, nuances especially between two people who know each 

other intimately over a long period of time where you know things that are 

happening without having to spell them out.
570

 

This is the only instance in all the trials analysed where there was an acknowledgment 

that jurors’ understanding of rape and victim response to sexual assaults might be at odds 

with the law’s conception of criminal sexual conduct. Unfortunately, the potentially 

educative effect of this speech was undermined by the opaque and confused directions 

that the jury received. Moreover, his Honour later retreated from the assertions about the 

law he made here.
571

 Jurors come to the trial equipped with a naive, extra-legal 

understanding of rape. If they are to adopt appropriate strategies for deliberating about 

the evidence, explanations of the law must be accompanied by clear admonitions to 

revise those previously held erroneous conceptions of rape.
572

  

The responses from the interviews with legal personnel bear out the findings of 

the analysis of the trial transcripts in this regard. Generally speaking, interviewees 

indicated that they gave little attention to explaining the legal notion of consent to the 

jury and distinguishing it from the domestic understanding of the concept. Some 

interviewees thought that the vitiating circumstances in s 2A helped to clarify the notion 

of consent and were useful in highlighting the factors that the jury should be focusing on 

in specific circumstances. However, most respondents considered that little explanation 

was required, either because the notion of consent was self-evident and jurors did not 

need assistance to understand the concept, or jurors’ pre-conceived ideas about consent to 

sexual relations were intractable and no amount of explanation would change them.
573

 

What is also apparent from the interviews, however, is that the commonsense notion of 

consent that is attributed to jurors is wrongly accepted by some judicial officers as 

compatible with the definition of consent in s 2A. For example, one interviewee 

summarised her perception of jurors’ thought processes in cases where there was no 

evidence that the complainant gave any indication of her state of mind: ‘They’re still 

going to interpret it as she was consenting and there was no reason for him to think 
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otherwise’.
574

 This statement suggests that the interviewee accepted that the correct 

approach to the issue of absence of consent was for jurors to look for evidence of dissent, 

even though such an approach conflicts directly with the positive consent standard set by 

s 2A(2)(a).  

8.2.2.2 Mistaken Belief in Consent   

The other shortcoming in explanations of the law revealed by the transcripts relates to the 

mistake defence. An honest and reasonable but mistaken belief that the complainant is 

consenting will absolve the accused of criminal responsibility on the basis of the general 

defence of honest and reasonable mistake of fact in s 14 of the Criminal Code.
575

 

However, there are specific restrictions on its availability in relation to particular sexual 

offences.
576

 First, the accused’s belief must be in consent as defined by s 2A, that is, free 

agreement. In other words, a belief in consent as legally defined, not a belief in the 

juror’s version of consent. The correctness of this approach was confirmed by the 

Tasmanian Court of Appeal in Dalwood.
577

 An accused is not entitled to the benefit of the 

defence if he was intoxicated and the mistake was not one which he would have made 

had he been sober.
578

 Additionally, the mistaken belief will not be exculpatory where the 

accused is reckless as to the question of consent or fails to take reasonable steps in the 

circumstances known to him at the time of the offence to ascertain the existence of 

consent.
579

  

It is as yet unclear whether s 14A creates a new legal regime in relation to the 

defence of honest and reasonable mistake. The trials in this study offer few judicial cues. 

It may be that it merely emphasises the requirement of reasonableness in relation to the 

general mistake provision in s 14. The Court of Criminal Appeal held in Dalwood that 

the belief must be in consent as defined in the Code, so a mistaken belief in consent 

arising from self-induced intoxication, recklessness as to consent or a failure to take 

reasonable steps to ascertain the existence of consent would always have failed the test of 
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reasonableness laid down in s 14. Given that the reasonable steps requirement is 

modelled on the mistake provision in s 273.2(b) of the Canadian Code, decisions of 

Canadian courts on point might provide guidance about how it is likely to be interpreted. 

Although the reasonable steps requirement was heralded by some as a genuine 

innovation
580

 a recent examination of the jurisprudence of the Supreme Court of Canada 

and provincial appellate and superior courts identifies ‘clear judicial avoidance of the 

interpretive task demanded by s 273.2(b)’.
581

 Sheehy argues that s 273.2(b) introduces 

additional considerations into the question of the availability of the defence of mistake 

and that the air of reality test codified in s 265(4) of the Canadian Code must now 

accommodate a reasonable steps analysis. She contends that ‘the legal question for the 

judge charged with determining whether the defence is available must be whether there is 

an air of reality that the accused took reasonable steps and yet was honestly mistaken as 

to consent’.582 Her observations echo obiter comments of L’Heureux-Dubé J in 

Ewanchuk.
583 Her Honour stated that in order for the defence to be put before the jury, 

there must be an air of reality in respect of both the honest belief and the reasonable steps 

taken to ascertain consent.
584 A few provincial appeals court decisions have adopted 

L’Heureux-Dubé J’s position,
585 but Sheehy maintains that, generally, the Canadian 

courts often fail to avert to the reasonable steps requirement and the obligations imposed 

on an accused to ascertain the existence of consent are not very onerous. The defence is 

still therefore being left to juries in cases where the accused’s ‘misperception’ of the 

existence of consent is based on misogynistic assumptions about female sexuality.
586 

What can be said in relation to s 14A, perhaps with some certainty, is that it may assist 

the jury in their evaluation of the question of reasonableness. One of the judges 

interviewed for this research considered that the examples in s 14A of intoxication, 

recklessness and failure to take reasonable steps, were particularly apt in criminal trials. 

She found that her instructions to the jury on the requirement in s 14 that a mistaken 

belief in consent must be both honest and reasonable led very naturally into a discussion 

of the examples of unreasonableness in s 14A.
587
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 In light of the additional, explicit considerations that apply in the context of 

sexual offences it is incumbent on both the prosecution and the judge in an appropriate 

case to provide guidance on the operation of the mistake provisions. However, the 

evidence of the transcripts is that juries receive very little guidance on the defence. Often 

the relevant provision was read to the jury without further elaboration and in some cases 

there was no direct reference to s 14A at all. In Allen’s Case, for example, his Honour 

talked about mistake in general terms, without direct reference to s 14 or 14A, and 

explicitly refrained from providing additional explanation about the mistake defence and 

the interaction of s 14 with s 14A: 

His Honour: I’m not going to try to suggest how a man can possibly get into a 

situation where he reasonably believes that a woman is consenting to intercourse 

when she’s not. But the law is that if a man has sexual intercourse with a woman 

without her consent but by mistake honestly and reasonably believed that she was 

consenting — now that’s not rape, or you can’t find him guilty of rape. 

In other cases judges pointed to evidence that is insufficient as a basis for mistake. In 

Monoja’s Case, for example, the judge suggested to the jury that they might rely on the 

complainant’s actions after the alleged rape as a reasonable basis for the accused’s 

mistaken belief in consent:  

His Honour: Certainly on his evidence she acquiesced to his advances and insofar 

as evidence of what occurred after the event is relevant … her evidence is that she 

made no complaint to him, she expressed no resentment or disappointment to him 

about what had occurred and in fact it seems from what she said and I emphasise 

what she said, she sat on the bed, took a phone call from her Mum, went to the door 

and had a hug and a kiss and had earlier said some quite nice things to him. That, of 

course, is entirely explicable, entirely explicable if she was in fear that she had to do 

these things in order to get out of that room, that’s explicable in terms of her belief.  

But it’s also relevant to his belief and that’s a matter for you, that’s a fact issue for 

you (emphasis added). 

His Honour’s direction that the complainant’s behaviour after sexual intercourse is 

relevant to the accused’s belief in her consent at the time of sexual intercourse is clearly 

incorrect. Her outwardly friendly demeanour might have provided post-coital 

confirmation to the accused that his earlier belief in consent had been correct but it could 

not provide an evidentiary foundation for that perception at the time of intercourse. 

Accordingly it is not relevant to his belief in consent. In Riley’s Case his Honour directed 

that evidence of passivity could satisfy the evidentiary burden in relation to mistake: 

His Honour: Or you might be satisfied beyond reasonable doubt that he had sexual 

intercourse with her without her consent, in which case you’ve got to consider 4.2.4 

separately, because he was mistaken about that, she had not consented, but he 

honestly and reasonably believed that she was consenting. Why? Because she’s 

passive, she doesn’t say no, she doesn’t struggle.  

This direction amounts to an error in law. Any professed belief in consent must be a 

belief in consent as defined in s 2A, that is, communicated free agreement. An accused 
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can no longer rely on passivity as a foundation for his belief since in law passivity is 

evidence of the absence of consent by virtue of s 2A(2)(a). Moreover, a mistaken belief 

will not exculpate the accused if the Crown can prove, in accordance with s 14A, that the 

accused did not take reasonable steps to confirm the existence of consent. Assuming that 

consent exists merely because the complainant did not struggle amounts to a failure to 

take any steps to ascertain the existence of consent. 

These examples demonstrate that directions from the bench in relation to mistake 

were often inadequate and at times incorrect. On the other hand, in a few cases, the 

content of cross-examination of the accused on his efforts to obtain an affirmative ‘yes’ 

to the proposed sexual conduct provides some evidence that prosecutors recognised that 

the reasonable steps requirement in s 14A may have introduced additional restrictions on 

the availability of the mistake defence. For example: 

Prosecution Counsel: [Y]ou’d had sexual intercourse I think on the Monday, 

hadn’t you, in relation — at the same place. Is that right? 

Defendant: Yes. 

Prosecution Counsel: Right. So is your logic because she consented on the 

Monday, she was consenting on the Friday? Is that the logic you’re using? 

Defendant: No. 

Prosecution Counsel: Right. I just wanted to check that. You really didn’t care 

whether she was consenting or not, did you? 

Defendant: Yes. If she didn’t want to have sex, we wouldn’t have had it. 

Prosecution Counsel: You didn’t take any steps to understand that in an affirmative 

sense. That is, you didn’t say to her, look are you happy with this? 

Defendant: I can’t understand. 

Prosecution Counsel: You just didn’t ask her about it, did you? It just started 

happening, did it? 

Defendant: Yes, it started happening.
588

 

And from another case: 

Prosecution Counsel: Did you say anything to her — or did she say anything to 

you to communicate that she was happy with you jumping into bed with her? 

Defendant: No, she moved over. 

Prosecution Counsel: So she didn’t say anything to you about being happy about 

you being in there. 

Defendant: No. 

... 

Prosecution Counsel: She didn’t grab you, kiss you back, or anything like that. 

 Defendant: No.
589 

It is argued however that questions in cross-examination are not sufficient to alert the 

jury to the correct approach to adopt in applying s 14A in its terms. The responsibility 

that s 14A places on an accused to confirm the existence of consent, especially in 

circumstances where the cues are likely to be ambiguous or the accused is aware that the 
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complainant may be particularly vulnerable, needs to be made more explicit. In 

particular, there should be a clear judicial statement about the operation of s 14A that 

offers guidance to trial judges in subsequent cases as well other criminal justice system 

personnel. It is clear from the interviews that counsel recognise this and prosecutors and 

defenders alike claim that since the introduction of s 14A the basis for a mistaken belief 

is afforded more overt attention. This, however, is not borne out by the evidence of the 

transcripts. One prosecutor accepted that the Crown’s practice with respect to mistake 

needed to be re-evaluated and that, where there is no evidence of reasonable steps, 

prosecutors could be more assertive in arguing that the defence should not be put before 

the jury.
590

 

Mistaken belief in consent is an issue that is more likely to be raised as part of 

the prosecution case, if only to persuade the jury that the defence should not succeed. 

There will be few occasions where the defence team will address the jury specifically in 

relation to s 14A. In explicitly arguing that the accused was mistaken about the existence 

of consent, the defence is conceding absence of consent so the defence will rarely be 

raised independently as the substance of the case.
591

 However, on those occasions where 

some comment is called for, the defence is constrained to justify claims of a mistaken 

belief in consent in accordance with the correct legal principles. In effect, any evidence 

that is put forward as a basis for mistake must be sufficient to ground a belief in 

affirmative free agreement. The jury should be advised that the evidentiary onus that falls 

on the defence in relation to mistake means that the evidence must be capable of 

supporting a claim that there were aspects of the complainant’s behaviour that induced in 

the accused a belief that she was consenting and must also be capable of showing that he 

took reasonable steps to establish that he had permission to proceed. Contrary to 

counsel’s submissions to the judge in the extract below, evidence of past consensual 

sexual relations does not constitute a sufficient evidentiary basis in this regard: 

Defence Counsel: The circumstances known to him were such that he didn’t need 

to, as you might if you hadn’t known the lady previously, go into far more detail 

about a request of sexual intercourse than you would if it’s a normal sexual 

relationship.  And if you’re married to your partner, I don’t go home every night and 

have her sign a contract or go through a lengthy dissertation about whether she’s 

consenting to sexual intercourse ... But I don’t expect you to say this to the jury, but 
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what I’m saying is that it’s not under s 14A(1)(c) a requirement for positive 

affirmation or positive steps under that sub-Section either.
592

 

This description of mistaken belief in consent and the specific operation of s 14A failed 

to acknowledge that the nature of the relationship between the complainant and the 

accused, characterised as it was by episodes of serious violence and abuse, was relevant 

to a consideration of the evidentiary basis for the mistake of fact defence. Counsel 

misrepresented the import of s 14A by suggesting that, due to the existence of a long 

standing relationship, the accused had no obligation to take positive steps to ascertain the 

existence of consent. In fact, in these circumstances, nothing short of unambiguous 

evidence of affirmative consent would suffice to dispel the suggestion that the abusive 

and intimidatory nature of the relationship prevented the complainant from giving free 

expression to her sexual wishes. More broadly, the submission sought to re-instate the 

discredited notion that the accused is entitled to infer the existence of consent based on 

past consensual sexual encounters. This conclusion is at odds with both the general 

direction of modern rape law reform, which aspires to provide legal recognition of female 

sexual autonomy and the particular reforms under scrutiny here, which codify those 

aspirations in legislative prescriptions of mutuality, communicative sexuality and freely 

given agreement to specific instances of sexual conduct.  

8.3 Additional Concerns 

8.3.1 Failure to Address Fluidity in the Notion of ‘Consent’ 

In the opening chapter of this thesis the question was posed whether the old discredited 

touchstones of relevancy and credibility that inform the stereotypes that shape general 

understandings about rape are used to interpret the new statutory definition of consent. 

The analysis of cases in this study suggests that in fact this is what is happening. The 

legal definition of consent is ‘free agreement’.
593

 Section 2A guides jurors in their 

deliberations on the issue of absence of consent by listing specific situations where there 

is no legal consent. However, outside these enumerated instances of non-consent the jury 

must assess whether they are satisfied that the complainant did not consent by an 

application of the generic definition of ‘free agreement’ to the facts. Without further 

explanation by judges and counsel the risk is that they will draw on their own prejudices 

and infer consent from evidence that is not legally relevant to the issue. Inasmuch as 

consent is a legal concept the jury should be instructed on what consent amounts to in 

law. It is not suggested that the responsibility of determining whether or not consent was 
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absent in the particular circumstances of the case at hand be removed from the jury but, 

in addition to explaining the meaning of the consent provisions in their terms, there 

should also be an acknowledgment of the special considerations that arise because of the 

legal context. Despite the assertions from several interviewees that jurors are competent 

to evaluate the element of absence of consent without specialised instructions,
594

 at a 

minimum, addresses to the jury should contain the following additional information: 

 Consent is defined in the Criminal Code as ‘free agreement’. This definition is 

intended to import a standard of mutuality as the gauge by which the existence 

and legitimacy of consent is to be evaluated. 

 You must disregard any preconceptions you might have about consent in the 

context of sexual relations or the type of behaviour that amounts to a 

communication of consent if those preconceptions are at odds with the standard 

of genuine, mutual and freely given agreement that the legislation prescribes. 

 Valid consent requires that genuine agreement to engage in sexual conduct is 

communicated to the other party. The effect of this is that the Crown is entitled to 

rely on proof that the complainant did not communicate her consent either by 

words or actions in order to establish the element of absence of consent. 

 Even in situations where there is no evidence of violence or threatening 

behaviour or where the complainant retains the capacity to grant consent there 

may be other factors at play that impinge upon her freedom to give or withhold 

valid consent. Therefore, ordinary notions of consent and general understandings 

of the way that individuals negotiate consensual sexual interactions may be 

irrelevant to a consideration of whether consent was present in circumstances 

where there are claims of forced sexual conduct. 

 Where the question of a mistaken belief in consent arises an evidentiary onus 

rests on the accused to point to evidence that is capable of supporting a belief in 

consent as defined in the Code, that is, a belief that the complainant freely agreed 

to the particular sexual conduct proposed. This will involve identifying the 

reasonable steps taken to ascertain the existence of consent. 

These brief instructions are an uncomplicated way to begin to address the problems that 

are evident in the implementation of the reforms.  
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8.3.2 Difficulties with the Positive Consent Standard 

The amendments that inserted a statutory definition of consent in s 2A introduced a 

positive consent standard into the consent provisions in the Code. The rationale behind 

the insistence on affirmative communication of consent has already been discussed in 

chapter 1. The legislative stipulation that ‘only yes means yes’ validates a woman’s right 

to choose or refuse to have sex and it also places responsibility on her partner to seek 

positive evidence of agreement. It represents a distinct move away from the prevailing 

phallocentric view of sexual relations towards an egalitarian model where women are 

acknowledged as sexual beings in their own right and not simply the object of and means 

to satisfy men’s desires. It also eschews reliance on a doctrine of implied consent since 

the only inference that can be drawn from silence is an absence of consent. Some 

commentators have argued that the adoption of a positive consent standard draws the 

focus at trial away from the actions of the complainant. McSherry offers the following 

analysis of the principle of communicative sexuality and the potential benefits it offers in 

the trial context: 

Instead of focusing on whether or not the complainant resisted or whether or not she 

was in a fearful or intimidated state of mind, the way is now open for the 

prosecution to concentrate on what actions the accused took to ensure that there was 

free agreement to sexual penetration.
595

  

But others do not express the same confidence about the benefits the adoption of a 

positive consent standard offers for victims. Rumney claims that there is no magic in the 

communicative model that prevents the complainant’s equivocal behaviour being used to 

support an inference of consent. He argues that, depending upon the way that consent is 

constructed by counsel and jurors in the trial, ‘a woman’s behaviour, body and language 

[may be] used to undermine her claims of non-consent.’
596

 This is due to the fact that the 

notion of communicated consent itself is inherently ambiguous. Even if jurors are 

directed, and then accept, that the legislation requires that agreement to engage in sexual 

conduct be communicated, the type of conduct sufficient to constitute effective 

communication of consent remains a question that they must resolve on their own. For 

some jurors, depending on their particular understanding of male/female sexual 

interactions, being scantily clad, accepting drinks from a man or accompanying him 

home may be an indication of sexual availability. If this is the mindset with which the 

complainant’s evidence is evaluated then it will be difficult to convince the juror that she 
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did not consent and it may seem quite plausible that the accused’s belief in her consent 

was both honest and reasonable.  

The findings from this research support Rumney’s contention. It seems that the 

jury standard for communicated consent is not very demanding. It has apparently been 

met inter alia by evidence that the complainant moved over in bed (Geeves’ Case), that 

she accepted a lift home with the defendant (Savage’s Case) and that she failed to resist 

the defendant’s overtures with sufficient force (Brennan’s Case). In Riley’s Case the 

existence of a prior relationship seems to have dispensed entirely with the requirement 

that consent be communicated. That jurors readily apprehend the presence of 

communicated agreement may indicate an uneasiness about convicting an accused even 

in cases where the lack of evidence of positive consent seemingly compels that 

conclusion. If they are able to rationalise any conduct of the complainant as a positive 

indication of consent jurors may feel vindicated in reaching a verdict of not guilty in such 

circumstances. It may also be that, if members of the jury are pre-disposed to accept that 

consent can be conveyed by any manner of highly equivocal cues, the reforms have not 

rendered the prosecution task easier. Jurors may consider that it is unfair to convict if it 

means imposing a more exacting consent standard than their own upon the accused. 

Riley’s Case is particularly illuminating in the context of the positive consent 

standard. This case was discussed in chapter 6 as an illustration of the prosecution’s 

reliance on the use of evidence of force or fear of force to establish absence of consent. 

Although not framed primarily as a case where consent was not communicated, Riley’s 

Case is important because it is a classic example of s 2A being misunderstood and 

misinterpreted. Admittedly, there are features of the case that perhaps made for a poor 

prospect of conviction. The parties had been in a long-term relationship, there was 

undisputed evidence of consensual sexual intercourse in the days before the alleged rape 

and there was no evidence of manifest dissent from the complainant. However, for these 

reasons, it was just the sort of marginal case that the amendments to s 2A were directed 

at. The trial judge suggested as much in discussions with counsel about the aspects of the 

law he proposed to address in summing up to the jury. 

His Honour: And I think it may be one of the first cases in Tasmania where (2)(a) 

and the amendments have real work to do. 

The real force of s 2A(2)(a) is the direct correlation it creates between passivity and 

absence of consent. Unfortunately, his Honour was not prepared ultimately to give effect 

to the full implications of this provision. Had the jury had been properly instructed that 

they were entitled to be satisfied about the element of absence of consent if they were 

convinced beyond reasonable doubt that the complainant did not communicate by words 
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or conduct that she was consenting, then the outcome of this case may have been 

different. 

The prosecution has the responsibility, therefore, where absence of 

communication is a live issue, to mark out the legitimate scope of conduct that may be 

indicative of consent by reminding the jury that their deliberations must be informed by 

the ideals promoted by the legislation. Thus, reasonable doubts about absence of consent 

may be supported by evidence of expressions of autonomous sexual desires but should 

not be grounded in evidence of resigned or fearful submission. McSherry, quoted 

above,
597

 asserts that prosecutors can now exploit the communicative model of consent to 

explore in cross-examination how the accused established that the complainant was a 

willing participant. Questions about whether, for example, they discussed the issue of 

contraception, whether they talked about different sexual positions or what indications of 

enjoyment the complainant gave are undoubtedly relevant in trying to determine the issue 

of communicated consent. However, the reality is that the Crown will not have the 

opportunity to cross-examine where an accused chooses to exercise his right to silence. In 

the selection of trials in this research fewer than half the accused took the stand. Hence, 

where the possibility of cross-examination does not arise, the prosecution must enlist 

other strategies to adduce evidence that no consent was communicated, chiefly the 

effective examination-in-chief of the complainant. Since the element of absence of 

consent will be made out if the jury is satisfied beyond reasonable doubt that consent was 

not positively communicated, evidence that will assist the jury in this regard is evidence 

that demonstrates the absence of communicated agreement. Therefore, questions put to 

the complainant in examination-in-chief should be designed to disclose, not just that non-

consent was communicated, but also that there was an absence of communicated 

agreement. The prosecution has a responsibility to ensure that jurors comprehend this 

critical distinction. The jury must be apprised, in language that they can understand, of 

the impact that the adoption of a positive consent model has upon their deliberations. In a 

legal sense the question of whether or not the complainant expressed her dissent is not 

determinative of the consent issue, although where such evidence exists it may form part 

of the factual matrix that constructs a convincing representation of non-consensual 

activity. The jury’s central concern must be whether the evidence convinces them that 

she did not express free agreement to engage in sexual conduct with the accused.   

It is argued above that heterosexual norms foster prejudicial assumptions about 

female sexuality and that therefore claims of forced sex are likely to be received with 

scepticism. Often, only evidence of vigorous resistance, serious injury to the complainant 

                                                      
597

 McSherry, above n 56. 



209 

 

or perhaps victim incapacity will overcome this scepticism. But in the majority of rape 

cases, so-called non-stereotypical or acquaintance rapes, such evidence will be 

unavailable. It is in these cases that the affirmative model of consent may be most 

effective. It offers the opportunity to explain that consent must be positively manifested 

and cannot be presumed, for example on the basis of a pre-existing sexual relationship or 

the complainant’s allegedly promiscuous behaviours. Reasonable doubt about absence of 

consent will only arise where the prosecution fails to prove that the complainant did not 

communicate her willing agreement to engage in the sexual activity. The point must be 

stressed that mutual, positively communicated free agreement marks out the domain of 

legal (adult) sexual activity whether the case involves a traditional ‘stranger’ rape, an 

acquaintance rape or an incident of sex between long-term partners. 

8.3.3 Opaque Jury Instructions  

At various stages in the trial process the jury receives instruction on their function and 

responsibilities.  In the course of opening addresses prosecution counsel will usually 

explain the law governing the offences charged but the conclusive statement of the legal 

framework within which the jury is to evaluate the evidence is provided by the trial judge 

in summing up. It is the practice in the Tasmanian Supreme Court to supplement the 

judge’s comments with a written aide memoire outlining the charges faced by the 

accused and summarising the relevant legal considerations. The wording of oral 

instructions and written memoranda calls for great precision. As explained in the report 

of a study of criminal jury trials conducted in New South Wales: 

A trial judge is caught between the demands of formulating directions regarding 

legal concepts that a jury of laypersons can understand while adhering to strict 

doctrinal requirements to ensure that there is no basis for an appeal on the ground of 

inadequate or incorrect directions.
598

  

The spare and ritualistic formulation of instructions evident in the research data suggests 

that the goal of a well-crafted, unimpeachable statement of the law is pursued at the 

expense of effective communication with the jury. Unfortunately, the legal jargon 

employed in jury explanations may be baffling to the lay audience in the court room. It is 

essential that addresses to the jury are formulated in clear, accessible language. 

Misunderstandings about the law and the legal implications of evidence may encourage 

juror reliance on extra-evidential considerations in making decisions, including their own 
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generalised understandings of sexual interactions.
599

 This research has revealed instances 

where the trial judge’s summing up to the jury was difficult to comprehend for a legal 

audience and must have been barely intelligible to the lay jurors. Although there is a lack 

of empirical research with real juries
600

 it seems safe to assume that jurors may struggle 

to understand instructions formulated in abstruse legal language.   

In an effort to provide consistency at least, many jurisdictions have embraced the 

use of trial bench books. These are intended to guard against judicial error in summing up 

by recommending standard directions in relation to the elements of the offence to be 

proved and any particular evidential issues that arise. Standardised, jurisdiction-specific 

bench books have not been developed in Tasmania. Judges tend to formulate their own 

jury instructions which are closely tied to the local legislative provisions. They also 

consult bench books from other jurisdictions, although these may not be directly 

transferable to the Tasmanian context, and have access to the specimen directions of 

fellow judges and the Chief Justice of the Supreme Court of Tasmania.
601

 New South 

Wales led the way in developing bench books for the judiciary and at least since 2002 

electronic versions of these have been publicly available. The Criminal Trials Court 

Bench Book contains standard directions on consent in sexual offences cases and the 

Equality Before the Law Bench Book addresses the importance of preventing 

stereotypical assumptions from unfairly influencing the jury’s deliberations.
602

 

Necessarily composed in the abstract, bench book directions are not tailored to the factual 

circumstances of a given case. Accordingly, jurors may still struggle to understand how 

the directions relate to the evidence that they have heard at trial. While there is a cogent 

argument in support of model instructions on consent and the mistake defence, achieving 
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consistency in instructions is only part of the solution to the problem of juror 

comprehension. Instead, an holistic approach is called for which addresses the three 

major aspects of the problem: the language used in instructions; the timing of 

instructions; and the medium by which instructions are delivered. Where solutions are 

proposed these should accommodate the findings of psycholinguistic research into how 

juries deliberate and how they make sense of the information they are given.
603

  

One approach may be to provide juries with question trails to assist in their 

deliberations. Question trails are used in New Zealand and their use has also been 

advocated in the United Kingdom.
604

 Jurors are provided with a document that reduces 

the issues to be determined to a series of questions about the facts they have found. Their 

‘yes’ or ‘no’ answers to each question direct them to an ultimate decision about the 

accused’s guilt or innocence.
605

 The document is drafted in layperson’s terms so the 

difficulties of technical legal jargon are largely avoided and, unlike oral instructions, it 

has the advantage of being available as a reference source throughout the period of 

deliberation.
606

 There may also be merit in summarising aspects of the case in the form of 

a flow chart or a series of questions at different stages of the trial, and not just at the 

conclusion, since there is evidence that judicial instruction given early in proceedings 

will aid understanding and can have an appreciable influence in confining jurors to a 

consideration of the evidence in its legal context.
607

 In his support of staged summaries 

Lord Justice Moses declares: 

No guide, worthy of the name, disappears into the fog and leaves his duties till he 

has reached the summit when he then attempts to shine a wan lamp through the mist 

to the weary traveller far below.
608

 

The way that the current research was conducted did not include consideration of 

the question of how well jurors understand the instructions they receive in the course of a 

trial. The ritualistic format of many explanations suggested that the issue was not a 

dominant concern for legal officers. It is suggested that it should be. It is noted that the 
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Australian Law Reform Commission has recognised the importance of this issue and has 

recommended that a targeted inquiry into jury directions be conducted.
609

  

8.4 Further Proposals for Improving the Implementation of 

the Reforms  

This chapter argues that the manifestation at trial of social and cultural understandings 

about rape, genuine victim behaviour and sexual interactions between men and women in 

general remains as the major barrier to implementing rape law reform. It would seem that 

education for greater awareness of the realities of rape is key to tackling both the negative 

impacts that stereotypical assumptions about rape have on rape trials as well as 

engineering a decrease in the incidence of sexual assault. The present research reveals 

that the biases that infect many jurors may also be detected in the attitudes of some legal 

officers. Since the manifestation of these prejudices in the trial setting critically 

influences the way that the concept of consent is illuminated for the jury, education about 

the aims of the reforms as well as the realities of rape and sexual assault should be 

provided to those who work in the criminal justice system as an urgent priority. 

Implementing change at the interface between the legal system and the general public 

will help to engender the sort of community-wide attitudinal change that is critical to 

effective law reform. The final section of this chapter examines the proposal that more 

extensive and formalised criminal justice training should be offered and also sets out 

some further initiatives for improving the way that the reforms to the consent provisions 

in the Criminal Code, and indeed legislative reforms more generally, are implemented.  

The contention that the rape of women by men is sanctioned and sustained by 

patriarchal social structures enjoys wide support in the academic literature.
610

 This 
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account normalises male sexual aggression and female submission. It does not conceive 

of women actively desiring or taking pleasure in sex,
611

 but regards male sexual conquest 

as a measure of masculinity. Gender norms, virtually unchanged since the Middle Ages, 

credit women with responsibility for arousing sexual desire in men and simultaneously 

absolve men from failure to exercise sexual self-control. Thus women are cast as ‘the 

“gatekeepers” of male sexual impulse’.
612

 The effects of these social and sexual norms 

are keenly felt in the area of sexual offences law. The patriarchal model of sexual 

relations re-interprets female resistance to sexual overtures as a calculated manipulation 

to increase male sexual arousal; female submission is equated with positive consent since 

women are constrained by their prescribed social role not to communicate sexual desire 

directly; and claims of forced sex are disbelieved because women are believed to be 

naturally scheming and dissimulative.
613

 These claims resonate with the historical 

understanding of female sexuality described in chapter 2 and attest to its continued 

acceptance in modern times. Moreover, as Anderson and Doherty assert, even if claims 

of forced intercourse are believed, the victim may still be blamed for engaging in risky 

behaviour or otherwise failing to avoid the assault.
614

 Studies have shown that acceptance 

of this gendered, discriminatory model of sexual relations influences the assessment of 

the blameworthiness of both victims and perpetrators in rape cases.
615

 In a survey of 

young men’s attitudes to rape conducted by Family Planning South Australia almost one-

third of respondents (31.7%) agreed that it was justifiable to force a girl to have sex in 

some circumstances.
616

 A more recent poll commissioned by the Havens Sexual Assault 

Referral Centres in London revealed that 56% of those surveyed believed that in some 

circumstances the victim should take responsibility for being raped and 18% of 
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respondents agreed with the statement, ‘most claims of rape are probably not true’.
617

 

Again, these beliefs find their counterpart in mediaeval attitudes towards rape that were 

examined in chapter 2. Clearly attitudes such as these present a real obstacle to 

conviction when they emerge in sexual offence trials, but the magnitude of the problem 

should not discourage attempts to effect change. As Heath and Naffine observe: 

To abandon the attempt to create a law of rape that might be useful for women is to 

abandon women to the rapists and to leave law reform in the hands of the state when 

it has been well established that the state does not work in [their] best interests.
618

  

8.4.1 Criminal Justice Training 

Members of the criminal justice community have the greatest influence on the progress of 

sexual offences matters within the criminal justice system. They also engage directly with 

jury members and in that way have the ability to influence the formation of public 

attitudes more generally. Therefore it is vital that they receive appropriate training, not 

just about the content of new and amended legislation but also about its aims and the 

context in which it was instituted. The positive effects of increased training for police 

officers in responding to complaints of sexual assault which were identified in the 

evaluation reports on the 1981 amendments to the rape laws in New South Wales support 

this position.
619

 This education should be both systematic and compulsory. It should 

cover current research in the field of rape and sexual assault, the social and 

criminological aspects of sexual offences as well as the procedural and substantive 

aspects of sexual offences law. It should also be compulsory for all those legal officers 

materially affected by the changes to the law, that is, members of the judiciary, Crown 

prosecutors and defence barristers. In the absence of education legal personnel may act in 

ignorance of the true import of the reforms, and rely upon the collective understanding of 

peers and customary practices with the result that they fail to apply the law. In Tasmania 

at least, this seems to be the accepted practice. A senior Crown prosecutor, in response to 

questions about what training is offered in respect of legislation replied: ‘We exchange 

views, talk about cases we’ve had and assist each other so we get ongoing training that 

way.’
620
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There are initiatives in some jurisdictions that boast success in expanding judicial 

awareness of the inherently discriminatory nature of the criminal justice system’s 

response to victims of sexual assault. In the United States the National Judicial Education 

Program offers a wide range of training resources to promote judicial understanding of 

gender bias within the courts.
621

 In Canada the National Judicial Institute promotes 

education for the judiciary in the three areas of substantive law, skills training and social 

context awareness training.
622

 In the United Kingdom the Judicial College, an 

independent judicial body supported and funded by the Ministry of Justice, is responsible 

for training judicial officers.
623

 Attendance at one national seminar per year is mandatory 

and all judges who are ‘ticketed’ to preside over serious sexual assault cases are required 

to attend sexual assault seminars convened by the Judicial College. In Australia a number 

of institutions offer judicial education in various formats. These include the National 

Judicial College of Australia, the Australasian Institute of Judicial Administration, the 

Judicial Conference of Australia, the Judicial Commission of New South Wales and the 

Judicial College of Victoria. The first three, the National Judicial College of Australia, 

the Australasian Institute of Judicial Administration and the Judicial Conference of 

Australia, offer professional development programmes to members of the judiciary 

nation-wide.  

Criticisms of judicial training programs such as these generally tend to converge 

around two main arguments. The first is the traditional argument that any extension to 

judicial training that attempts to direct the decision-making processes of individual 

members of the judiciary, other than guidance about strictly legal considerations, 

impermissibly interferes with judicial independence. Such claims would appear to be no 

longer widely endorsed. The former Chief Justice of the High Court of Australia has said: 

Judicial education is no longer seen as requiring justification. We are past the stage 

of arguing about whether there should be formal arrangements for orientation and 

instruction of newly appointed judges and magistrates, and for their continuing 

education.
624

 

The other is that these initiatives amount to no more than window-dressing and that they 

do not translate into tangible improvements in judicial attitudes. In an address to the 

Annual Conference of the Continuing Legal Education Association of Australasia, the 

then Chief Justice of the Supreme Court of Tasmania criticised the limited extent of 

ongoing judicial training available in Australia. He argued that real improvements in 
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awareness about the realities of rape required a level of engagement with the problem 

that mere attendance at seminars and conferences could not offer.
625

 This thesis argues 

that compulsory training should be provided for judges and that that training should 

extend beyond coverage of the substantive and procedural aspects of the law. There 

should also be a focus on the social context and the underlying theoretical basis 

underpinning new laws, particularly, as here, where the subject of study is a raft of 

legislation that enacts fundamental changes to the principles by which the law is to be 

interpreted. If such training is to do more than simply offer lip service to the truly 

herculean task of radically changing legal and social attitudes to the crimes of rape and 

sexual assault then it is critical that questions about the content and delivery of such 

training, who should develop and evaluate the content, how outcomes are to be assessed 

and how such initiatives are to be funded must be addressed as a matter of priority. More 

extensive consideration of the merits of these proposals is beyond the scope of this thesis 

but it is clear is that there is an urgent need for programmes that give due weight to the 

importance of the social context of rape and sexual assault as a necessary aspect of 

judicial training. 

The same arguments can be made that there is a need for a systematic approach 

to the training of Crown prosecutors. In the United Kingdom, for example, the Crown 

Prosecution Service has established a network of rape specialist prosecutors to ensure 

that rape cases are handled by legal officers with expertise in the prosecution of sexual 

offences.
626

 These prosecutors are required to undertake additional training in the 

substantive and procedural aspects of the law as well as specific instruction on the 

provisions of the Sexual Offences Act 2003 (UK). Training is also provided in relation to 

the impact of rape myths on the prosecution of sexual offences.
627

 At present the Director 

of Public Prosecutions in Tasmania does not support a specialist sexual offences unit 

although there has been one in the past.
628

 Serious sexual offences cases, such as rape or 

child sexual offences are handled by senior prosecutors but otherwise the caseload is 

distributed throughout the department. When new legislation is enacted generally a 

memorandum is distributed to legal officers outlining its purposes and aims but beyond 
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that no formal or ongoing training is offered.
629

 The handling of sexual offences matters 

is specialised in one sense in that responsibility for advising police of the prospects of 

conviction in sexual offences cases rests solely with two senior prosecutors.
630

 This 

advice is critical to decisions about whether or not to prefer charges and therefore it is 

imperative that it is formulated in full awareness of the possibilities that the amended 

legislation offers for expanding the types of cases that are worth pursuing. Some form of 

structured training must be offered to prosecutors if more incidents of sexual assault are 

to be brought within the scope of prosecution in the first instance and if they are then to 

be prosecuted in accordance with the more expansive amended Code provisions that now 

apply.
631

 

The reformers’ aims may remain unrealised where the amendments are left to be 

administered by legal officers who have not received appropriate training. These officers 

include those defending rape cases. Though they are not tasked with the responsibility of 

delineating the concept of consent in sexual relations or explaining the law in relation to 

mistake in the same way that prosecutors and judges are, there are moral and legal 

imperatives for insisting that defence counsel practise in accordance with both the spirit 

and the letter of the law. It is indisputable that, as Temkin and Krahé observe, ‘[r]eliance 

on the myths and stereotypes surrounding rape should be as unacceptable for defence 

barristers as are the myths and stereotypes of race’
632

 yet beyond such moral objections 

there are also important legal justifications for extending training to defence barristers. 

Lawyers owe a duty to their clients which, in a sexual offence case may involve attacking 

the complainant’s character in order to impugn her standing as a credible witness against 

the accused. But lawyers also owe an over-riding duty to the administration of justice and 

in honouring this they must not knowingly misrepresent the state of the law. If they 

suggest that a complainant was consenting because she failed to offer resistance then this 

is a misstatement of the law. If they suggest that the accused believed she was consenting 

because she had never objected before, this too misstates the law. If they subject the 

complainant to hostile cross-examination and imply that she is a slut or a liar, or that she 

was complicit in her own rape, matters that should be irrelevant to the issue of consent 

are accorded unwarranted significance in the determination of that element of the 
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offence.
633

 In the trials that were the subject of this research there is evidence that defence 

counsel do endeavour to undermine the complainant’s credibility in these ways. In 

Savage’s Case, for example, counsel exploited the myth about delayed complaint to 

substantiate the suggestion that the allegation of rape was false. The defence argued that 

the complainant made a report to police, long after the incident, only because she was 

ashamed that she had become the object of gossip and because she discovered that she 

had contracted a sexually transmitted infection: 

Defence Counsel: I’m going to suggest that you’ve been placed under pressure by 

people to report this, you’re concerned about your reputation and it was as a result 

of all those sorts of pressures that you’ve finally gone to the police five weeks later? 

This explanation for her decision to bring a complaint was contradicted by 

separate prosecution witnesses who testified that the complainant had contacted them 

immediately after the events, well before she was aware that she had contracted an 

infection, in great distress claiming that she had been raped. It may be that in this case, 

given that the accused was ultimately acquitted, invocation of the myth of delayed 

complaint encouraged the jury to doubt the complainant’s account.
634

 The ramifications 

of the nightmare of cross-examination are also experienced beyond the individual trial 

context. There is evidence that the humiliating ordeal that cross-examination represents 

for some rape complainants may be a real disincentive to pursue a complaint.
635

  

Rape shield laws have been introduced in many jurisdictions in an effort to 

quarantine the complainant’s sexual history and sexual reputation from cross-

examination.
636

 However, in practice, studies have shown that these are often not 

complied with.
637

 In this study, complainants’ sexual history, whether with the accused or 
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with other men, her alcohol and drug habits and the type of work she did were all raised 

to suggest that she was not deserving of the court’s protection. In Lincoln’s Case, for 

example, the complainant was cross-examined about working as an exotic dancer (for 

which read stripper). Once this fact was established counsel attempted to trivialise the 

alleged sexual assaults by insinuating that the complainant was inured to sexual advances 

from men because of her chosen lifestyle.
638

 Such evidence should be irrelevant and 

therefore inadmissible. The fact that it isn’t excluded shows that merely having shield 

provisions in place is not sufficient. If the court experience is to be improved for victims 

of sexual assault, all the court actors must be educated that such material is generally 

irrelevant to a determination of issues of consent and that, if admission is sought, counsel 

will be obliged to establish relevance other than on the basis of prejudicial assumptions 

about female sexuality and behaviour. 

8.4.1.1 Human Rights Implications 

Objections to the way prejudicial stereotypes are invoked against complainants acquire 

even more force when their implications for the protection of human rights are 

considered. In the criminal law context the discussion of human rights implications is 

largely ‘defendant-centric’.
639

 However, it is legitimate to ask, when assessing the 

fairness of substantive or procedural aspects of the law, whose human rights warrant 

protection? Even though the rights of the individual accused in defending serious 

criminal charges against the vast resources of the state are of primary importance, recent 

case law and human rights commentary has suggested that the right to a fair trial is not 

limited to the accused.
 640

 The triangulation of interests of the accused, the victim and the 
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public may require a refocusing of rights.
641

 Agitation for the recognition of a 

triangulation of interests, where rights protection is also afforded to vulnerable witnesses, 

was mobilised principally by feminist activists of the 1990s.
642

 The results can be seen in 

the passage of legislation authorising protective measures for vulnerable witnesses in 

court,
643

 provision, as an exception to the hearsay rule, for fearful witnesses to rely on 

previous statements rather than being forced to give evidence in court
644

 and rape shield 

legislation which limits degrading and discriminatory cross-examination of female 

complainants and prohibits questions about sexual history and reputation which 

constitute unwarranted interferences in private life.
645

 Two important cases from the 

United Kingdom have confirmed that ‘individual rights should not be treated as if 

enjoyed in a vacuum’.
646

 Lord Steyn in R v Special Adjudicator, ex parte Ullah stated: 

[I]n deciding what amounts to a fair trial the triangulation of interests of the 

accused, the victim and the public interest may require compromises, eg to protect 

children in abuse cases, women in rape cases, and national security.
647

 

Lord Bingham expressed similar views in R v H: 

While the focus of article 6 of the [European] Convention [on Human Rights] is on 

the right of a criminal defendant to a fair trial, it is a right to be exercised within the 

framework of the administration of the criminal law: as Lord Steyn pointed out in 

Attorney-General’s Reference (No 3 of 1999) [2001] 2 AC 91, 118:  

‘The purpose of the criminal law is to permit everyone to go about their daily 

lives without fear of harm to person or property. And it is in the interests of 

everyone that serious crime should be effectively investigated and prosecuted. 

There must be fairness to all sides. In a criminal case this requires the court to 

consider a triangulation of interests. It involves taking into account the position 

of the accused, the victim and his or her family, and the public’.
648

 

This position preserves the accused’s right to a fair trial whilst acknowledging that other 

participants also have claims to rights protection. Since questions about the 

complainant’s sexual reputation or sexual history do not assist in the adjudication of the 
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elements of rape, particularly in the context of a positive consent standard, protecting the 

complainant from discriminatory lines of questioning presents no threat to the accused’s 

fair trial rights. 

In Canada, the dialogue about human rights and the treatment of the complainant 

in rape trials has largely focused on the equality right set out in s 15 of the Canadian 

Charter of Rights and Freedoms.
649

 Section 15 provides: 

15(1) Every individual is equal before and under the law and has the right to the 

equal protection and equal benefit of the law without discrimination and, in 

particular, without discrimination on race, national or ethnic origin, colour, religion, 

sex, age or mental or physical disability. 

Despite judicial comment confirming the equality rights of victims as relevant 

considerations in the trial,
650

 historically there has been tension between Parliament and 

the courts over the impact that s 15 has in the context of the cross-examination of sexual 

assault complainants. Legislative protections for women have been enacted only to be 

read down by courts in the interests of the accused’s purported fair trial rights.
651

 In 

recent times, however, Parliament’s endorsement of an ‘equality rationale’
652

 for shield 

provisions has been strengthened. A series of amendments to sexual offences provisions 

in the Criminal Code
653

 during the 1990s contain separate preambles explaining the 

gendered nature of sexual assault and how its effects are experienced disproportionately 

by women and children. The preambles refer explicitly to the equality rights protection in 

s 15 of the Charter.
654

 The Hon Madame L’Heureux-Dubé draws an explicit link between 

s 15 and the legal interpretation of consent to sexual relations. Following the Supreme 

Court’s decision in R v Ewanchuk
655

 which rejected the notion of implied consent, she 

concluded that ‘substantive equality requires that consent to sexual relations be viewed as 

a two-way act of communication. ... Thus, where consent is at issue as part of the actus 

reus of the offence, the court must consider the perspective of both parties’.
656

 The 

parallel with the aspirations of mutuality and reciprocity reflected in the amended 

Tasmanian consent provisions is obvious. In the absence of a human rights instrument in 

Tasmania, it may be difficult to identify the rights guarantees to which victims of sexual 
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assault and prosecutors in sexual offences cases may appeal to prevent the invocation of 

myths and prejudices in the trial of sexual offences and even more difficult to identify the 

mechanisms by which they are protected.
657

 However, trial judges have the discretion to 

interpret substantive and procedural legislation in accordance with established principles 

of statutory interpretation (the principle of consistency, for example) which enable them 

to incorporate human rights principles and reference human rights decisions in 

interpreting legislation.
658

  

Thus, a human rights angle could be a sound basis on which judicial directions to 

the jury are formulated. The reform provisions in the Tasmanian Criminal Code could be 

explained by trial judges in just the same way as the Canadian provisions were in 

Ewanchuk to make clear to juries just what their objective is.  

8.4.2 Other Initiatives 

This chapter argues that the reforms have been undermined by shortcomings in the way 

the legal actors put them into practice, rather than defects in the structure of the consent 

provisions themselves. It may be, therefore, that compulsory education for legal 

personnel and a comprehensive re-evaluation of the way that the concepts of consent and 

mistaken belief in consent are explained to the jury will reduce the influence of 

traditional rape stereotypes and bring about a more effective engagement with the 

positive consent standard in the courtroom. Beyond these relatively uncontroversial 

interventions, however, more radical reform initiatives have been mooted to tackle the 

cultural attitudes and prejudices that stymie rape law reform. These proposals entail a 

fundamental departure from traditional legal principles in relation to the onus of proof 

and the admissibility of evidence at trial and ultimately challenge the previously 

unquestioned primacy of the adversarial trial and the incarceration of convicted offenders 

as the best responses to crimes of sexual violence. An exploration of any of these 

proposals offers scope for a Doctoral thesis in its own right. Three only are mentioned 

here in passing, intended as no more than stepping off points to further investigation and 

analysis.  
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8.4.2.1 Placing an Evidentiary Onus on the Accused in Relation to 

Affirmative Consent? 

The legal concept of consent is expressed as affirmative free agreement. Traditionally the 

prosecution bears the burden of proof to establish beyond reasonable doubt that the 

complainant did not signal her agreement to the proposed sexual activity and also that her 

behaviour could not reasonably be interpreted by the accused as an indication of positive 

agreement. In considering whether the burden of proof has been discharged the jury will 

consider whether evidence has been adduced that could support an inference of consent. 

Often they will only hear the complainant’s version of events as the accused may 

exercise his right to silence. Accordingly, evidence of positive consent may not be 

adduced and the often central issue of communicated consent may not be adequately 

dealt with. Characteristically, rape cases are distinguished from other offences in that the 

accused and the complainant are the only witnesses to the incident. There is, therefore, an 

argument that the accused should always be required to justify an assertion that the 

complainant positively conveyed consent. This would mean that an evidentiary burden is 

placed on the defence in relation to evidence of affirmative consent. Such a requirement 

is not novel in the context of the consent provisions in the Code. An evidentiary onus 

already exists in relation to the defence of mistake. In order to enliven the defence there 

must be an evidentiary basis for the mistaken belief, and the defence will not be available 

if there is no evidence that the accused took reasonable steps to ascertain the existence of 

consent. Since an assertion that the complainant consented effectively amounts to the 

same thing as asserting a belief that she consented, there seems no logical reason for 

imposing an evidentiary onus in one case but not in the other.  

The imposition of even an evidentiary onus will, however, inevitably carry 

human rights implications. Potentially, such a requirement may infringe fair trial rights 

exemplified by the right to the presumption of innocence and the associated right to 

remain silent.  The presumption of innocence is a corollary of the fundamental common 

law principle that the prosecution must prove all elements of a criminal charge, stated 

most famously by Viscount Sankey in Woolmington v Director of Public Prosecutions: 

Throughout the web of English criminal law one golden thread is always to be seen, 

that it is the duty of the prosecution to prove the prisoner’s guilt subject to ... the 

defence of insanity and subject also to any statutory exception. ... No matter what 

the charge or where the trial, the principle that the prosecution must prove the guilt 

of the prisoner is part of the common law of England and no attempt to whittle it 

down can be entertained.
 659
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The right is also enshrined in article 14(2) of the International Covenant on Civil and 

Political Rights.
660

 Tasmanians are not protected by a human rights instrument
661

 

although both international human rights instruments and common law principles have a 

role to play in rights protection in this State
662

 and may provide guidance on whether a 

proposal such as this is likely to be accepted. The classic quote from Woolmington above, 

acknowledges that the ‘golden thread’ is subject to statutory exceptions and these have 

not been infrequent.
663

 Case law since R v Turner
664

 in the 19
th
 century has sought to 

establish a principled basis for the creation of exceptions to the presumption of 

innocence. Considerations such as the difficulty of discharging the burden of proof for 

either party or whether facts are peculiarly within the defendant’s knowledge have been 

commonly argued justifications.
665

 Even where the presumption of innocence is perhaps 

better protected within a human rights framework, as in the United Kingdom for 

example, courts have evidenced a willingness to accept derogation of  the  right, at least 

where the derogation is constituted by the imposition of an evidential rather than a legal 

burden. The assessment of whether the impingement of fair trial rights is permissible is 

based on the question of proportionality.
666

 In the United Kingdom considerations that 

are relevant to the assessment of proportionality have been held to include: 

The opportunity given to the defendant to rebut the presumption, maintenance of the 

rights of defence ... retention by  the court of a power to assess the evidence ... and 

the difficulty which a prosecutor may face in the absence of a presumption.
667

 

Placing an onus on the accused to point to evidence capable of enlivening the 

issue of consent arguably is not a disproportionate response to the difficulties that the 
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prosecution faces in establishing absence of consent. If the jury entertains a reasonable 

doubt about consent, that doubt must relate to the legal notion of consent, that is, free, 

affirmative agreement. If the accused asserts that the complainant consented, in effect his 

assertion is that she demonstrated her agreement in some way. It should, therefore, not be 

an unreasonable imposition to require the accused to provide evidence about the way that 

consent was conveyed. It is not argued that absence of consent may be presumed 

necessarily where the evidentiary onus is not satisfied or where the accused fails to give 

evidence. Such a conclusion might countenance a situation where the finder of fact is 

obliged to make a finding of guilt, even where they retain reasonable doubts about the 

ingredient of absence of consent. However, it may be that the court would be permitted to 

draw an adverse inference from the failure of the accused to give evidence in situations 

such as rape cases without third party witnesses. Neither is it being suggested that the 

legal onus of proof is reversed. Some critics of the 2004 reforms argued, mistakenly, that 

this was the effect of the amendments to the consent provisions.
668

 This was also a 

relatively common misperception that was apparent in the interviews with legal counsel. 

An experienced defence counsel expressed concerns that, particularly in relation to s 

14A, some jurors have the impression that the onus of proof is reversed, that is, that the 

accused now bears the burden of proving on the balance of probabilities that he held an 

honest and reasonable belief that the complainant was consenting.
669

 Another interviewee 

considered that s 14A necessitated proof by the accused that none of the enumerated 

circumstances applied, that is, his mistake was not induced by intoxication, that he was 

not reckless as to the existence of consent and that he had taken reasonable steps to 

ascertain that the complainant was consenting.
670

 Such criticisms, though, are ill-founded, 

and merely demonstrate misunderstandings about the substance of the reforms.  

8.4.2.2 Expert Witnesses 

Rectification of juror misconceptions about sexual assault and its victims lies at the heart 

of successful rape law reform. A possible mechanism to effect change may be to permit 

rape trauma experts to give evidence in court about patterns of victim behaviour.
 
The 

notion that victims exhibit specific behaviours that can be categorised as post-traumatic 

                                                      
668

 Tasmania, Parliamentary Debates, House of Assembly, 3 December 2003, 51–5 (Michael 

Hodgman, Shadow Attorney-General). 
669

 Interview with defence counsel (Telephone Interview, 12 July 2011). Counsel’s belief that 

jurors were confused about the onus of proof was explained on the basis of questions asked in 

the course of their deliberations.  
670

 Interview with defence counsel (Hobart, 11 October 2010). 



226 

 

reactions to sexual assault was first advanced by Burgess and Holstrom.
671

 It has received 

broadest acceptance in the United States but even in that jurisdiction it remains 

controversial.
672

 The methodology of the initial study and of subsequent research has 

been criticised and the very notion that the varied and individual responses to sexual 

assault could amount to a syndrome in any case has been questioned both in the academic 

literature and by the courts.
673

 In addition, there are concerns that labelling the evidence 

as ‘expert opinion’ encourages jurors to conclude that a complainant who exhibits the 

reactions that the expert has identified as consistent with genuine victim behaviour is 

more likely to be telling the truth about the alleged assault.
674

 However, it remains the 

case that the admission of expert testimony on the spectrum of victim reactions to sexual 

assault is by no means unprecedented. In the United Kingdom the Home Office proposed 

that general expert evidence be admissible in rape cases,
675

 although ultimately this 

proposal was not taken up.
676

 

The purpose of introducing such evidence is to convince the jury that the 

complainant’s behaviour post-assault, even though it may not meet their expectations of 

how genuine victims react, is nevertheless consistent with an identified syndrome, so-

called rape trauma syndrome (RTS). In Tasmania, the possibility of admitting expert 

evidence already exists if provisions in the Evidence Act 2001 are imaginatively 

interpreted. Section 79 of the Act operates as an exception to the general prohibition on 

the admission of opinion evidence created in s 76
677

 and s 108C operates as an exception 

to the credibility rule in s 102.
678

 These provisions were designed to clarify the position in 
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relation to expert evidence of the impact of sexual abuse on children after such evidence 

was ruled inadmissible in the Tasmanian case of Ingles.
679 Section 79 permits the 

admission of opinion evidence where that opinion is ‘wholly or substantially’ based on a 

person’s specialised knowledge gained through training, study or experience. Section 

79(2) is particularly relevant in the context of sexual offences. It specifically includes 

within the exception to the opinion rule, expert evidence relating to the impact of sexual 

abuse on children.  This provision suggests that, by analogy, such evidence may be more 

generally admissible. 

The question of admissibility may well hinge, therefore, on whether the court is 

prepared to accept that insights into typical reactions to sexual assault amount to 

specialised knowledge. The main issues will be relevance and whether or not the 

recognised field of expertise test applies under the uniform Evidence Acts. This is 

unsettled. In the High Court case of HG v The Queen, 
680 

Gaudron J stated that the 

common law test was that the expert’s knowledge or experience be in an area 

‘sufficiently organised or recognised to be accepted as a reliable body of knowledge or 

experience’.
681

 Her Honour concluded, ‘[t]here is no reason to think that the expression 

“specialised knowledge” gives rise to a test which is in any respect narrower or more 

restrictive than the position at common law.’
682

 This analysis of the test is reflected in the 

decision of the Court of Appeal case, Doddridge v Tasmania.
683

 In this case, a police 

officer’s opinion about the point of impact of two vehicles was admitted on the basis of 

his training and experience in motor vehicle accident scenes. Accordingly, it may be that 

a persuasive argument for the admission of expert opinion in relation to RTS can be 

mounted without concerns that the scientific reliability of the method will assume the 

importance that it has done in other jurisdictions.684  

Section 108C of the Evidence Act 2001, an exception to the credibility rule, may 

also offer a route for the admission of expert evidence relating to RTS. According to s 
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102 of the Act, evidence that relates solely to the credibility of a witness is 

inadmissible.
685

 However, s 108C provides the following exception: 

 (1) The credibility rule does not apply to evidence given by a person concerning 

the credibility of another witness if – 

  (a) the person has specialised knowledge based on the person’s training, study or 

experience; and 

  (b) the evidence is evidence of an opinion of the person that – 

 (i) is wholly or substantially based on that knowledge; and specialised 

knowledge of the impact of sexual abuse on children and their development and 

behaviour during and following the abuse 

    (ii) could substantially affect the assessment of the credibility of the witness; 

and 

 (c) the court gives leave to adduce the evidence.
686

 

Arguably, this provision can be employed to bolster the complainant’s account of her 

reaction to the sexual assault by adducing expert evidence that the account is consistent 

with genuine, or expected, victim reactions. There seems to be no reason, in principle, 

why credibility evidence that relates to the behaviour of adult victims of sexual abuse 

should not also be admissible in the same way that evidence relating to the behaviour of 

child victims of sexual abuse already is. It may be, therefore, that in Tasmania, the 

groundwork for the recognition of expert testimony in relation to the effects of sexual 

assault has already been laid. The joint report of the Australian and New South Wales 

Law Reform Commissions on the operation of the uniform Evidence Acts
687

 examined 

whether there was a need to amend s 79 to provide for the admissibility of expert 

evidence in relation to other victims of sexual violence. In a further sign that the 

reception of such evidence may be unproblematic, the Commissions concluded that ‘no 

reluctance to admit such evidence was shown that would warrant amendment of the 

uniform Evidence Acts’.
688

  

8.4.2.3 A Restorative Justice Approach 

Restorative justice is an omnibus term that comprehends a range of practices sharing a 

common feature that ‘all parties with a stake in a particular offence come together to 

resolve collectively how to deal with the aftermath of the offence and its implications for 

the future’.
689

 Victims meet with the offender in the company of various support 
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personnel either face-to-face or via some form of intermediary.
690

 These so-called 

‘conferences’ may offer the accused diversion from the court process or they may occur 

pre- or post-sentence.
691

 The conferences are not concerned with adjudication of the facts 

thus such an approach can only proceed where the offender accepts responsibility for the 

offence. The proposition that restorative justice practices might be employed in the 

context of sexual offences is controversial
692

 and much of the opposition has come from 

feminist quarters. Feminist arguments consider that restorative justice processes are too 

lenient on offenders and that enabling sexual offences to be dealt with otherwise than by 

punitive sanctions undermines the feminist gains that have been made in recognising rape 

as a serious criminal offence. Critics also point to the danger that the conference setting 

poses a risk to the victim and the potential that the experience will amount to re-

victimisation. They also argue that if the resolution of sexual crime is removed from the 

criminal justice context it once again becomes a private wrong that is not a concern in the 

wider social context. So much feminist activism over the past decades has sought to 

challenge the view that allegations of sexual assault are best left to the parties themselves 

to sort out.
693

 

Conventionally, sexual offences are not considered to be amenable to resolution 

by restorative practices and thus they are excluded from most restorative justice 

projects.
694

 Where sexual offences are included this is generally only in relation to young 

offenders.
695

 However, there are cogent arguments for considering the application of 

restorative practices to sexual assaults more broadly.
696

 At the outset they ensure that an 

offender accepts responsibility and is held accountable for the offence. They avoid the 

need for the victim to give evidence in open court and the potential that the experience 

will amount to a ‘second-rape’
697

 and as a consequence may encourage greater rates of 

reporting. Where, as is often the case, the outcome is unlikely to involve a custodial 

sentence they may encourage more honest disclosure by offenders. They also neutralise 

the myth of the abnormal, stranger rapist and in so doing may expose the true reality of 
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the typical rapist. In a sense the perpetrator becomes domesticated, someone who is not 

labelled as deviant, but an ordinary man — an acquaintance, a partner, a work colleague. 

Importantly, they may also serve a useful educative function, bringing home to the sexual 

offender, in the way an adversarial trial may not be able to do, the reality of the harm he 

has caused. At the heart of restorative practices lies the question of what constitutes 

justice for victims of sexual assaults. If justice is only considered to have been won 

where the offender is convicted and incarcerated then the poor conviction rates for sexual 

offences indicate that many victims of sexual assault are denied justice. If, however, 

justice is given a much broader interpretation that includes having your story heard and 

believed, a clear acknowledgment that it is the perpetrator who has done wrong, having 

the offender understand how they have harmed you and seeing him express remorse then 

a willingness to explore the possibilities that restorative justice practices offer may 

deliver justice for many more victims.
698

 

8.5 Conclusion 

This thesis seeks to make a significant contribution to the literature on the problems of 

consent in the context of sexual offences and the difficulties posed by the persistence of 

stereotypical attitudes about rape, rape victims and the perpetrators of this crime. It 

adopts as its focus the amended consent provisions of the Tasmanian Criminal Code, an 

example of a legislative response to these problems that hitherto has not been researched. 

The core of the project is an empirical analysis of sexual offences trials heard in the 

Tasmanian Supreme Court, but the thesis positions itself within a broader rape law 

reform agenda by exploring legal responses in other national and international common 

law jurisdictions and by articulating suggestions for further reform that in many cases 

could be generally applicable.  

The hope of the 2004 reforms to the Tasmanian Criminal Code was that men 

would no longer be able to escape penal consequences for the sexual violation of others 

merely because they, or the trier of fact, cling to sexist fictions that do not reflect the 

realities of rape. The reform architects constructed a new legal notion of consent that is 

characterised by mutual respect and sexual self-determination. The effect is to 

reconfigure the crime of rape such that the offence extends beyond traditional examples 

of coerced sex, to encompass a much broader range of circumstances where sexual 

intercourse is pursued in the absence of positive indications of free agreement. Behind 

the reforms lies the aspiration that, ultimately, if misogynistic attitudes no longer offer an 

                                                      
698
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escape from conviction those attitudes will be displaced in the cultural understanding of 

sexual relations.
699

  

The thesis suggests that myths about rape are the residue of historical attitudes 

that can no longer be explained by prevailing social and cultural conditions. Their 

longevity may in part account for their intransigence and the unwarranted influence they 

continue to exert in the trial of sexual offences. If legislative reform is to be successful, 

therefore, it must first confront and then disarm entrenched attitudes that deny justice to 

female rape complainants. Legislative change alone will not be sufficient. The changes 

must also be implemented in a practical way in the trial setting and in the wider criminal 

justice system context as a whole. The central finding of this research is that the reforms 

are not being implemented as intended and thus, the concluding sections of this chapter 

proposed further reform initiatives for consideration. Some of these may be controversial 

and it may be a difficult and protracted task to gain their acceptance. In the short term, 

however, it may be that tailoring addresses to the jury on the legal notion of consent and 

the protocols that accompany consideration of the defence of mistaken belief in consent, 

in a way that is faithful to the intentions of the reforms, will yield significant results. If 

the prosecution’s case theory is made explicit in opening addresses and emphasises the 

positive communication standard set by the new definition of consent the jury will be 

encouraged to evaluate the evidence about consent that is put before them according to 

that standard. If judges explicitly rule on the correct interpretation of the reasonable steps 

requirement a principled approach is set down for future cases. If the distinction between 

the domestic and legal notions of consent is made clear to jurors and if they are 

admonished by the prosecution and the trial judge to adopt ‘data-driven’ information 

processing, prejudicial assumptions about rape, rapists and rape victims have a better 

chance of being eliminated from their deliberations.  

One note of cautious optimism can perhaps be sounded: the resolution of the 

challenging problem of the influence of rape myths on outcomes in sexual offences cases 

may simply come with the passage of time. Several prosecution counsel seem to 

anticipate that the next generation of jurors will have different attitudes about female 

sexual autonomy and the conduct of sexual relations in general and will be receptive to 

the notion of communicative sexuality and the insistence on a positive consent 

standard.
700

 The same hopes might be held for the next generation of legal personnel as 
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well. If that is the case there may be reason to believe that ultimately the cultural and 

legal models of consensual sexual relations will align. 

A constant refrain throughout this thesis has been the malign influence that 

myths about the crime of rape exert on the prosecution of sexual offences cases. As a 

final note, the following comment perfectly encapsulates the reasons why justice 

demands that their influence be eradicated: 

[Rape myths] are irrational, non-scientific narratives used by human beings to 

explain what they do not fully understand. They are, therefore, incompatible with 

the truth-seeking function of the legal system.
701
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