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ABSTRACT 

This treatise deconstructs the international criminal trial process, in an effort to disentangle, 
and therefore understand, how the essential components, relate to one another. 

This dissertation will examine on a bifurcated basis, the manner in which the dominant 
common law and civil law trial models have influenced the theoretical and methodological 
operation and development of international criminal proceedings, and the relative impact this 
has had upon the imperative to meet with the international standard of procedural fairness. It 
is contended that whilst peripheral jurisdictional idiosyncrasies can be synchronised into a 
general methodology, deep and abiding theoretical tensions have locked the evolution of the 
international criminal trial process in a transitional phase. Moreover, it is only through an 
agreed and appropriate theoretical framework, which informs the trial and brings about a 
genuinely sui generis system of criminal proceedings (with its own internal logic), that the 
international model can be said to successfully promote the guarantees of a fair trial. 

The study begins by describing what is meant by procedural fairness and analyses this notion 
in the context of the civil and common law criminal systems, and looks at the contribution of 
human rights law in shaping the concept. The thesis then takes a comparative look at the 
balance struck between common and civil law aspects in the procedural and evidentiary 
regimes applied in international criminal proceedings; commencing with the post war trials in 
Nuremberg and Tokyo, extending to contemporary ad hoc tribunals and concluding with the 
permanent criminal justice institution; the International Criminal Court. 

It is concluded that if the international criminal trial process is to safeguard the rights of the 
accused, it must be grounded in a common theoretical underpinning which describes its 
objectives and purposes. It is argued that the present tolerance of conflicted processes that 
hang loosely together needs refinement and that a theoretical framework will reduce 
ambivalence by aligning the conflicting expectations. Whilst the current transitional phase 
has allowed the crude workings of the essential mechanisms of the trial, the process must 
now move from describing the key components, towards a normative description that not 
only offers theoretical insight but also assists in reconciling competing, sometimes even 
incompatible, elements of the new model. The only way out of this present malaise is the 
development of a new trial theory. A sharper appreciation of the epistemology of the 
international legal process and a deeper understanding of comparative criminal justice and its 
impact upon the international trial, and more specifically an appreciation of how these 
influences translate in practice, is a vital step towards the formulation of a new trial theory. 

Finally, this thesis takes the unorthodox step of appending field research by way of a case 
study which seeks to illustrate and evaluate the synthesis and tensions in the context of a 
specific case. The trial of Prosecutor v Jose Cardoso Fereira (known as the Lolotoe trial), 
before the Special Panel for Serious Crimes in the jurisdiction of East Timor, (in which the 
author appeared as assigned defence counsel), is evaluated to demonstrate the disjuncture that 
exists between conjecture and actual practice. What becomes evident is that despite the 
process of internationalisation, significant procedural safeguards and filters on the quality of 
evidence presented are discretionary, if not totally absent, from the case study trial. This 
serves to illustrate the point that a common trial theory is key to informing discretionary 
practices and the missing ingredient in genuine procedural synthesis. 
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I. INTRODUCTION 
This thesis aims to highlight the theoretical and methodological challenges that impact on 
international criminal proceedings, and to stress the need for a theoretical framework that 
informs the trial process. It maintains that the theoretical basis of the international 
criminal trial can, at present, best be described as anarchic. For its part, the thesis presents 
an invitation to the international community to conceptualise the rationale and purposes 
of the international trial, so that its procedural and evidentiary elements may not only be 
purposive but assist in heuristic aims. It is argued that the international criminal process is 
missing a theoretical explanation of the trial. This has led to an unsettled state of practice 
as lawyers and judges participating in the criminal process revert to their own socialised 
legal viewpoints in order to inform the trial objectives. 

At the core of current trial tensions is the divide separating the two major criminal law 
models on the question of how a trial ought to fairly proceed. These differences impact 
upon the coherency of international criminal proceedings, which have attempted to 
hybridise the two interpretations of procedural fairness. As a result, the international trial 
is proving resistant to coherency, owing to the fact that the variance between the rival 
procedural types stems from deeper conceptions about the nature of justice itself.' 

As international trial procedure struggles for a framework, the jurisdiction is complicated 
by the fact that the new international model has imported features inherent in two 

I  Damaska, 'Structures of Authority and Comparative Criminal Procedure' (1975) 84 Yale Law Journal 481. 
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traditional families of law. The composite of the world's municipal systems, largely fall 
into these two principal groupings, namely common law countries (including the United 
Kingdom, Canada, United States, Australia, and parts of Africa and Asia) and civil law 
countries (including Continental Europe, Northern Europe and Latin America, China, and 
African and Asian states). Both models attempt in different ways to put in place structural 
safeguards to achieve fairness to the accused. However, the differences between the two 
models are not only structural but also theoretical. Both of these dominant legal systems 
have a separate theoretical basis which determines the prism through which rights in the 
trial are allocated, and a method for determining their infraction established. This thesis 
maintains that the theoretical paradigms that inform the respective traditional legal 
systems are at odds in the context of the international trial. 

Though it is commonplace for commentators to refer to the international criminal trial 
process as a synthesis of common law and civil law practice, this is arguably not an 
accurate account of the interplay of influences that impact upon the trial. The reality is 
arguably more dynamic. Imported elements, though they may pull together in synthesis, 
may at the same time offer resistance, even plotting a collision course at times. The trial 
process may indeed never genuinely reach an equilibrium between the two dominant 
models because the notion of assimilating two legal traditions is based upon the 
misconception that conceiving of an international criminal trial process involves simply 
drafting an inclusive universe of concrete ideas, relationships rules and structures through 
which punishment is promulgated.' Yet this fails to acknowledge the importance of 
theory in attributing meanings to these constructs. 

The tendency among commentators is to conceive of the international trial process as a 
form of criminal trial that draws features from disparate national jurisdictions into a 
coherent hybrid system. This assumes that it is possible to identify a terrain where both 
the theory and the method of the trial merge, such that the procedural and evidentiary 
descriptions of the trial are rooted in a valid explanation. Were this true, by extension it 
would be possible to deconstruct the trial and understand the relational significance 
between form and practice. In reality, any attempt to deconstruct the international 
criminal trial exposes relational strain. Instead of the trial being a venue in which form 
and practice meet, it has become the battle ground for clashing legal traditions. 

More accurately, it is argued in this thesis that the international criminal trial has been 
crafted out of an atheoretical model of criminal justice, which has maintained a 
normatively neutral stance, so as to provide an open-ended basis for transition and 
reform.' Put another way, the international trial has become a transformative structure 
that has connected and remained open to the relative realities of common and civil law 
tradition.' A new trial theory would enhance the understanding of the purposes and 
rationale that form the foundations of international criminal proceedings, and reveal the 
true nature and meaning of what is actually taking place at each phase of the trial. The 

2 Henham, 'Theorizing the Penality of Sentencing in International Criminal Law' (2004) 8(4) Theoretical Criminology 

430. 
3 Ashworth, The Criminal Process: An Evaluative Study (2nd Ed.1988). 
4  Henham, above n 2,435. 

II 
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only insurance against relativism 5  is a robust conceptual framework capable of promoting 
a methodology 'designed to test the postulates of a particular theoreticA position' and 
thus verify the application of a coherent trial theory that treats like cases alike. 

The differences in approach to procedural fairness between the major legal families of 
law highlight the need for a comparative account of the criminal process as a vital step to 
identifying a more coherent theoretical foundation to support the trial proceedings. There 
is arguably a need for an analytical shift towards understanding the international trial as a 
new (or sui generis) 7  criminal process, where municipal explanations of imported trial 
features fall away as both transitional and contingent phenomena.' The position proffered 
in this treatise is that only when the international system of criminal justice develops its 
own normative framework to inform the trial can international courts and tribunals apply 
a regular and consistent procedural and evidentiary regime, which combine to produce 
fair trial outcomes that treat similarly situated defendants similarly. 

II. GRAPPLING WITH THE NOTION OF A FAIR TRIAL 
Admittedly, international criminal law is a relatively recent discipline of law, which has 
only in the last two decades begun to fashion criminal penal institutions to prosecute 
atrocity crimes. In recent decades, efforts towards bringing about the end to impunity for 
crimes of war and grave human rights violations have moved to translate rhetoric into 
reality by making the transition from the condemnation of crimes to establishing 
international criminal law enforcement machinery. The end of the Cold War saw an 
unprecedented level of cooperation between states, which made possible the codification 
of international laws (both substantive and procedural). In concrete terms this movement 
toward penal enforcement saw the emergence of the United Nations Criminal Tribunal 
for the Former Yugoslavia (ICTY); 9  the United Nations Criminal Tribunal for Rwanda 
(ICTR); 1 ° the creation of the permanent international Criminal Court," and a spawning of 

5  'Relativism' is a term used to explain the phenomenon that each legal system acts in ways consistent with moral 
principles and norms that are specific and vary in terms of development and enforcement In this way conceptions of 
legal moral values are not absolute, but are relative to the legal system holding them. In legal philosophy, moral 
relativism takes the position that moral or ethical propositions do not reflect absolute and universal moral truths, but 
instead make claims relative to social, cultural, historical or personal circumstances. 
6 

Henham, above n.2, 434. 
7 
Sui generis is a Latin phrase for 'of its own kind', used to describe something that is unique or different. 

8 	. 
Finlay, The Globalisation of Crime (1999) 55. What is meant by 'transitional' and 'contingent' is that the traditional 

or localised explanation for imported provisions may be helpful for the purposes of transition, but is contingent upon 
that explanation fitting with the new trial regime. In this way the traditional rationale will only translate to the new trial 
if appropriate. 
9 

The International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former Yugoslavia, more commonly referred to as the 
International Criminal Tribunal for the former Yugoslavia (ICTY), is a body of the United Nations established to 
prosecute war crimes in the former Yugoslavia. It was established by Resolution 827 of the UN Security Council, 
which was passed on May 25, 1993. The text of the enabling statute can be found in the UN-document S/25704, 3 May 
1993. It was approved by resolution 827 of the UN-Security Council of 25 May 1993. 
lo 

The International Criminal Tribunal for Rwanda is an international criminal tribunal established by the United 
Nations Security Council for the prosecution of offences committed in Rwanda during the genocide which occurred 
there during April 1994 pursuant to Resolution 955 on November 8, 1994 and Resolutions 977, 978, 1165. See; SC-
Resolution 955 (1994), UN-Doc. S/Res/955 (1994), 8 November 1994. 
II  The International Criminal Court: was established in 2002 as a permanent court to prosecute matters referred to it 
involving: genocide, crimes against humanity and war crimes, as defined by several international agreements, and 

Ill 
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a host of hybrid internationalised courts in Kosovo,' East Timor,' Sierra Leone," and 
Cambodia. 15  

Historically there has been relatively little interest by commentators in the rights of the 
accused before international criminal courts and tribunals. This can be explained, in part, 
by the unsavoury nature and severity of the crimes charged: 6  an overwhelming concern 
for the countless victims of international crimes" and an underlying assumption that 
international trials adhere to the highest standards of propriety: 8  As a consequence, it has 
been said that 'the question "Can international criminal courts provide the defendants 
with fair trial?" is one that has barely been posed, let alone answered' : 9  

Yet a failure by international criminal courts to scrupulously observe the rights of the 
accused arguably threatens to undermine their mandate. From the inception of 
international criminal law, those drafting the rules governing the international mechanism 
of the trial have generally made provision for the fair conduct of hearings. From the time 
of the earliest Post World War II trials, it was widely accepted that international 
proceedings must commend themselves to history. It was widely agreed that not only 
should international proceedings 'stay the hand of vengeance'" but they should also 
extend to the accused a system of justice that is both regular and fair. 21  

enshrined in its enabling Statute for the International Criminal Court UN Doc.A/CONF. 183/9; 37 ELM 1002 (1998); 
2187 UNTS 90. 
12 

Kosovo Regulation 64 Panel: was authorised of Security Council resolution 1244, and pursuant to Regulation 1/1999 
of the Interim Administration in Kosovo. Under the auspices of the United Nations Mission in Kosovo (UNMIK) the 
Panel was set up as an internationalised court in order to prosecute individuals suspected of war crimes. This court, 
known as a 'Regulation 64 Panel', conducted hearings within the domestic legal system, but with a mixture of local and 
international judges, and a mixture of local and international prosecutors. 
13  Special Panel for Serious Crimes East Timor: was established in March 2000 by the United Nations Transitional 
Administration in East Timor (UNTAET). The Serious Crimes Panel was formed within the structure of the Dili 
District Court to serve as domestic internationalised court and heard cases involving the prosecution of those 
Indonesian and pro-Indonesian East Timorese persons responsible for the mass killings in 1999 leading up to and 
surrounding the independence plebiscite. See: UNTAET REG 2000/11 and 2000/15. 
14  Special Court for Sierra Leone: The Government of Sierra Leone asked the UN to establish an international tribunal 
to prosecute those responsible for violations of international humanitarian law. A Special Court with the subject matter 
jurisdiction to hear crimes against humanity, war crimes, grave breaches of humanitarian law and serious crimes under 
the law of Sierra Leone, was established on 16 January 2002. 
16  On May 13, 2003 the General Assembly of the United Nations adopted a resolution, setting out an agreement 
between the UN and Cambodia on the prosecution of crimes committed between 1975 and 1979 in Cambodia by the 
Pol Pot Regime. The agreement brought about the creation of an extraordinary chamber, part of the current judiciary 
system, and composed of international judges. See UN General Assembly resolution; Agreement Between the United 
Nations and the Royal Government of Cambodia Concerning the Prosecution under Cambodian Law of Crimes 
Committed During the Period of Democratic Kampuchea A/RES/57/228B. 
16  Cogan, 'International Criminal Courts and Fair Trial; Difficulties and Prospects' (2002) 27 Yale Journal of lnt'I Law 
112 (who maintains that those that argue the need for addressing procedural safeguards have been labeled 'soft on 
crime' liberals). 
17  Van Boven, 'The Position of the Victim in the Statute of the International Criminal Court' in Hebel et al (ed), 
Reflections on the International Criminal Court: Essays in Honour of Adrian Bos (1999) 77. Also Bachrach, 
'Protection of the Rights of Victims Under International Criminal Law' (2000) 34 Int 'I Law 7. 
18  Robertson, 'War Crimes Deserve a Fair Trial', Times (London), 25 June 1996, at 20 (who observed the 'general lack 
of scrutiny to which the ICTY is being held in its treatment of the rights of the accused', adding that 'it 'is a court 
without legal critics: no complaint about its conduct may be made to the Human Rights Committee in Geneva or to the 
European Court [of Human Rights], and human rights lobbies have tended to look the other way'. 
19 

Cogan, 'International Criminal Courts and Fair Trial' (2002) 27 Yale Journal of Intl Law 113. 
20 

Being the words of Justice Robert 1-1 Jackson, Chief of Counsel for the United States, in his opening statement to the 
International Military Tribunal in Case No 1 at Nuremberg on November 21, 1945 (The United States of America, the 
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Despite rhetoric surrounding the issue of fairness, in practice the historical development 
of an international criminal system has revealed that implementing a fair trial is not a 
simple process. Over time the principles established by the Post War military trials have 
been built upon and elaborated. Initially, the Nuremberg Military Tribunal forged 
unprecedented trial practice and navigated issues to establish a unique legal forum. 
However, the Allied powers encountered difficulties in establishing the parameters for 
the Nuremberg proceedings, owing to tension between the Anglo-American common law 
and the Soviet/French civil law interpretations of criminal procedure. Notwithstanding 
the shortcomings of the early military tribunals, 'time and the unfulfilled quest for 
international criminal justice have put a favourable gloss on the infirmities and laws of 
these proceedings'." 

By the early 1990s international sentiment had crystallised around the international 
enforcement of the Nuremberg precedent. This international movement spawned a 
number of courts and tribunals established as a legal response to particular atrocity crimes 
committed in the context of international and internal armed conflicts. Notwithstanding 
the contemporary proliferation of formal international criminal jurisdictions, the 
unresolved procedural fairness tensions that existed in the Post War Trials persisted such 
that modern drafters have inherited these ongoing conflicts and anomalies.' The tensions 
inherent in the international mix of procedure and evidence provisions, coupled with the 
rapid growth of international criminal jurisdictions, have necessitated that the various 
contemporary institutions grapple with the doctrine of procedural fairness in fashioning 
the modality of proceedings. Each of these contemporary institutions has done this in 
their own way. 

Notwithstanding the significant advances in international criminal law enforcement, these 
nascent jurisdictions have posed a significant challenge for criminal theory and the 
conceptualisation of an international criminal process. A primary reason for this is that 
the move towards international criminal prosecutions has borrowed from both of the two 
major legal systems of the world (common law and civil law), resulting in a merger of 
procedural and evidentiary provisions in an uneasy, if not contradictory accommodation. 

French Republic, the United Kingdom of Great Britain and Northern Ireland, and the Union of Soviet Socialist 
Republics v. Hermann Wilhelm Goring, et al.) (the full sentence being: 'The privilege of opening the first trial in 
history for crimes against the peace of the world imposes a great responsibility. The four great nations flushed with 
victory and stung with injury, stay the hand of vengeance and voluntarily submit their captive enemies to the judgment 
of the law is one of the most significant tributes that Power has ever paid to Reason"; emphasis added). Jackson's 
opening statement is published in II Trial of the Major War Criminals Before the International Military Tribunal 98- 
155 (Nuremberg: IMT, 1947) ('the Blue Set') and in his own book The Nuremberg Case (1947). For detailed analysis 
of this speech see Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals (2000). 
21  British Prime Minister Winston Churchill had then advocated a policy of summary execution of Nazi leaders, with 
the use of an Act of Attainder to circumvent legal obstacles, and was only dissuaded from this by pressure from the 
U.S. later in the war. In late 1943, during the Tripartite Dinner Meeting at the Tehran Conference, the Soviet leader, 
Joseph Stalin, proposed executing 50,000-100,000 German staff officers. Churchill reportedly told Stalin that he 
favored execution of captured Nazi. However, according to Telford Taylor The Anatomy of the Nuremberg Trials 
(1992) at p.25 Churchill made statements at the Yalta Conference in February, 1945 favoring judicial trials. 

Bassiouni, Establishing an International Criminal Court; A Historical Survey' (1995) 149 Military Law Review 57. 
23  Zappala, Human Rights in International Criminal Proceedings (2003) 17 (who argues that the two models dominated 
the debate in the drafting of the ICTY Statute and Rules 'to an overwhelming extent'). 
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The resultant mix of adjectival rules (that is, rules which describe procedural and 
evidentiary measures) has produced a criminal model of the trial that has proven both 
cumbersome and still largely transitional. 

Whilst the international community has reached a general consensus as to what constitute 
individual substantive crimes, the procedural fairness mechanism of the trial and how 
international crimes should be fairly prosecuted have proven less evident. Although some 
guidance can be derived from the spread of civilized norms, normative instruments and 
human rights theory, the baseline of procedural and evidentiary components that 
constitute a fair trial in international criminal proceedings remain largely in flux. 

Undoubtedly it can now be said that a corpus of substantive and procedural law exists 
with respect to the international prosecution of crimes. This has been achieved in large 
part through the promulgation of statutes establishing the institutional framework of these 
courts and the associated rules of procedure and evidence that delineate the rights and 
responsibilities of the parties. However, while legislative proscriptions have devised the 
operational workings of these international penal institutions, the legislative interpretation 
of the concept of a fair trial is still only loosely formulated. 

As will be discussed in Chapters 3, 4 and 5 of this thesis, procedural and evidentiary 
fairness principles were scantily delineated in the early International Military Tribunals, 
and only recently fortified in international Statutes of the International Criminal Tribunal 
for the Former Yugoslavia (ICTY) and Rwanda (ICTR) and the Statute of the newly 
formed International Criminal Court (ICC). Further details have been incorporated and 
enacted in the respective Rules of Procedure and Evidence of each of the institutions, 
which assisted in filling the gaps and formalising due process provisions. However, 
whilst these adjectival rules build upon the statutory provisions they only marginally help 
to complete a full descriptive overview of the trial process, leaving the courts to decide in 
practice how the imported elements fit together. More often than not the rules are adapted 
and 'fine tuned' over time through a process of trial and error. 

The spawning of a significant collection of international human rights treaties and 
conventions emerging parallel to the construction of various international criminal law 
instruments has proven instructive. As discussed in Chapter 2, this corresponding 
development of human rights law has significantly influenced the drafting of the relevant 
rules governing international criminal proceedings, as well as impacting modern 
international criminal case law. Rights of the accused delineated in fundamental human 
rights instruments (such as the 1966 UN Convention on Civil and Political Rights,' the 
1950 European Convention on Human Rights; 25  the 1969 American Convention on 
Human Rights; 26  and the 1981 African Convention on Human and People's Rights)," and 

24  International Convention on Civil and Political Rights 1966 GA Res 2200A (XXI) of 16 December 1966, 21 UN 
GAOR Supp, 999 UNTS 17. 
25 

European Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature Nov 4, 
1950, art 2,213 UNTS 221 (entered into force Sep 3, 1953). 
26  American Convention on Human Rights 1969. Adopted at the Inter-American Specialized Conference on Human 
Rights, San Jose, Costa Rica, signed on Nov 22, 1969. 
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the general principles of criminal law upheld in municipal legal systems, have greatly 
influenced the notion of what is a fair trial at the international level. 

Indeed, human rights principles, in particular those set out in Article 14 of the 
International Covenant on Civil and Political Rights (ICCPR), have served as a useful 
tool for the proper construction of basic procedural fairness rules in the drafting of 
international trial procedure, and have come to constitute an essential starting point in any 
procedural fairness discourse." However, despite the guidance of human rights 
instruments and the almost verbatim reproduction of Article 14 in all contemporary 
statutes governing international courts and tribunals, theoretical tensions continue to 
undermine a coherent model of a procedurally fair trial. 

III. STRUCTURE 
Since this thesis focuses principally upon the accused's right to procedural and 
evidentiary fairness in international criminal proceedings, it begins by investigating 
procedural fairness from a theoretical viewpoint. Once a working definition is 
established, the next step is to assess the practical application of the notion, namely how 
procedural fairness is interpreted by the common and civil law legal traditions, and how 
components of the two traditions have been distilled for the purpose of establishing an 
international system of trial. 

Having set the parameters of the two distinct legal families, their respective impacts are 
then assessed, by way of comparative study, in order to understand the influences exerted 
by these bifurcated traditions. To better understand the effect of combining features from 
two distinct legal systems upon the overall quality of fairness, the thesis assesses the 
various common law and civil law features imported to the international criminal trial, 
with specific focus on the manner in which the amalgamation has altered procedural 
safeguards extended to the accused. This comparative analysis assists in determining 
whether the new amalgam of procedural and evidentiary mechanisms contained in the 
international trial model can be said to promote the defendant's right to a fair trial. 

The comparative examination begins with the Post World War II military tribunals, when 
the international community commenced a journey of crafting a legal response to 
international crimes, and ends with an assessment of the criminal trial process for the 
permanent International Criminal Court. Importantly, there is a substantial focus upon the 
Ad Hoc International Criminal Tribunals, established by Security Council resolutions, 
which significantly progressed the development of procedural features designed to 
preserve the integrity of the defendant's right to a fair trial. These ad hoc jurisdictions not 
only drafted an innovative and deliberate form of criminal proceedings that reflected a 
conscious effort to give legislative effect to procedural regularity, but also provided a 
compelling procedural precedent upon which modern international criminal procedure 
draws the volume of its inspiration. 

27 African Charter on Human and People's Rights 1981 See OAU Doc. CAB/LEG/67/3/Rev5 (1981), reprinted in 21 
ILM 58 (1982), entered into force Oct 21, 1986. 
28  Cassese, International Criminal Law (2003) 389-390. 
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However, an examination of the transition of the international criminal trial from post 
war rudimentary military style hearings to a sophisticated criminal process, which is now 
regarded as a distinct international discipline of law, reveals both a marked progression as 
well as an underlying ambivalence with respect to the procedural rights of the accused. 
The advances in procedural fairness stem from a growing trend towards the enunciation 
of defendants' rights at all stages of the criminal process, and yet the tentative blend of 
procedural features drawn from dominant legal traditions, in the absence of a normative 
system of its own, results in an underlying apprehension regarding trial objectives and 
purpose. The net result of this apprehension has, it is argued, an overall negative effect on 
the accused's right to a fair trial. 

Consequently, it is posited that in order to move towards a consistent trial methodology, 
it is necessary to ground international criminal procedure in a unifying trial theory. This 
is because, whilst the theoretical foundations of fairness remain ambiguously defined, the 
safeguards for a just process for the accused seem fundamentally flawed and poorly 
ensured. 

A chapter breakdown of the thesis is as follows: 

Chapter 1 identifies what is meant by 'procedure' and 'fairness', and then sets up a 
framework for conceptualising procedural fairness, adopting Procedural Natural Law 
theory as authoritative. It then assesses how procedural fairness is formalised and 
interpreted differently under civil and common law models, owing to their separate 
underlying theoretical objectives." To appreciate the potential difficulties that emerge as 
a result of mixing two legal systems, both traditions are examined comparatively. Here 
the main concern is with the manner in which each approach protects an accused's 
procedural rights, and how these rights might be affected in an international trial that 
attempts to combine the two influences. 

In order to assess procedural fairness in the context of an international criminal trial, it is 
necessary to first determine the standard by which the trial should be judged." As 
international trial procedure does not replicate the rights or rules of any one single legal 
system, this is not a straightforward task. The challenge in determining the standard by 
which procedural fairness should be measured is compounded by the fact that the 
international courts and tribunal represent a sui generis blend of two distinct legal 
cultures. In order to determine a constant or standard measure, Chapter 2 looks at the 
formalisation of procedural fairness principles through the emergence of human rights 
instruments that prescribe the minimum of rights of the accused to be observed in the 
international criminal process. 

29  Given the complexity and depth of the subject matter, there are limitations upon the extent to which this thesis can 
give detailed treatment to this comparative analysis. From the outset it is important to note that the author does not 
purport to provide an exhaustive analysis of the two systems, but simply to create a general understanding of those 
systems in order to facilitate an appreciation of their interplay in the international criminal trial. 
30 Safferling, Towards an International Criminal Procedure (2001) 25-27,42-44. 
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Chapters 3 to 5 approach the question of enforcement of procedural fairness in inter-
national criminal trials from the perspective of substantive rights accorded the accused in 
specific settings. They trace the transition of the international criminal trial process and 
identify the intersection between the two major legal families as they 'jostle for pole 
position' in the context of the trial. The rights delineated in the various instruments of the 
international courts and tribunals, together with the case law interpreting them, is 
analysed in order to assess the nature of trial process that has been invariably 'cobbled 
together' from the common and civil law systems. 

Chapter 3 reviews the procedural and evidentiary aspects of the early Post World War II 
Military Trials, and demonstrates how these early proceedings were dominated by the 
common law adversarial model, but where convenient relaxed the general standard of due 
process with a corresponding diminution of the rights of the accused. 

Chapter 4 peruses the Statutes and Rules of Procedure and Evidence of the more 
contemporary Ad Hoc International Criminal Tribunals for the former Yugoslavia and the 
twin tribunal for Rwanda. It examines advances in the relevant procedural fairness 
provisions, as well as the judicial amendments to the rules that have progressively moved 
the trial towards the adoption of civil law interpretations of procedure and evidence. 

Chapter 5 looks at the statutory provisions for fairness contained within the procedural 
and evidentiary rules to be implemented before the International Criminal Court in order 
to assess how they have built upon, and learned from, the experiences of the Ad Hoc 
Tribunals. Whilst these remain largely untested in practice, some tentative comments and 
forecasts are made with respect to the balance struck between the legal influences in the 
court's authoritative instruments. 

Finally, Chapter 6 draws the threads of the thesis together, by way of general 
observations and recommendations for the future direction of international trial 
procedure. Specifically, it maintains that a new sui generis theory of the trial is the 
appropriate means by which underlying tensions can be resolved and a coherent system 
of trial established?' 

IV. CASE STUDY 
The thesis appends by way of appendix an empirical research case study, which is 
intended to both support and give illustration to the central premises made out in this 
dissertation. The study examines a distinct international criminal trial in order to identify 
inherent procedural tensions in practice. The study takes a contextual look at the 
international criminal trial process as a locus for testing competing versions of what 
constitutes a procedurally fair proceeding as well as providing support, insight and an 
illustrative contribution to the understanding of the social phenomenon of the 
international criminal trial process. 

3 1  Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' (2004) 
17 Leiden Journal of International Law 767,811. 
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The study addresses the question of enforcement of procedural fairness from the 
perspective of an individual defendant. The pre-trial, trial and appeal rights of the accused 
in the case study are reviewed from the perspective of the judicial interpretation and 
application of fair trial provisions. Here the focus is on the shortcomings that detract from 
the courts' capacity to make procedural rights of the accused a real prospect. This is 
coupled with inquiry into whether there exists a disjunction between the procedural rights 
set out in the relevant regulations and the rights afforded the accused in practice. 

In order to give comprehensive coverage, the case study is divided into three parts. Part I 
investigates the legal response to the crimes committed in East Timor in 1999, and 
explores the character of the United Nations regulatory regimes established to prosecute 
alleged perpetrators. Part II involves a closer examination of the trial of an accused 
militia commander; Jose Cardoso Feirerra, who was indicted and tried for crimes against 
humanity. His trial is examined from a procedural viewpoint, and observations are made 
with respect to 'fair trial' safeguards in practice. Part III analyses the trial in terms of the 
manner in which evidence was presented, received and admitted, with particular focus 
upon the rights of the accused. 

This case study provides an assessment of applied procedural and evidentiary provisions 
in an actual trial process, studying various sites along the proceedings from the pre-trial 
to appeal phases." In this way, the trial relationships and decision-making processes are 
assessed for their impact upon a fair trial outcome. 33  

The reasons for including the case study as an appendix to the thesis are as follows. The 
author appeared as sole Defence Counsel in the trial that forms the basis of the case 
study. Because of the participant—researcher bias, the observations made are of a 
subjective, at time anecdotal, nature. Any extrapolation that can be made from the 
specific trial experience to more general application is therefore limited. It is offered as 
supplementary supporting material intended for illustrative rather than determinative 
purposes. This said, the case study remains a worthwhile undertaking, since any 
examination of procedural fairness requires a contextual appreciation of the trial process, 
notwithstanding subjective bias. The case study is defended on the basis that through a 
personal account it is possible to describe and delineate the trial process from the 
perspective of participant insight, which may assist in identifying the 'major dimensions 
of what might constitute comparable justice referents across jurisdictional boundaries and 
provide linkages to process'. 34  

32  Tamanaha, Realistic Socio-Legal Theory (1997). 

33  Contextual analysis helps to identify the recursive nature of the rules being applied (see Layder, Understanding 

Social Theory (1994) Ch 8) and allows for the conflation of actions taken in a specific circumstance, to reflect the 
rationale, motivation and reflex behaviour of the jurisdiction generally (see Vaughan, 'Handle with Care; On The Use 
of Structuration Theory Within Criminology' (2000) 41 British Journal of Criminology 186, Giddens, Central 
Problems in Social Theory (1979)). At its very least, a contextual study can be utilised to help establish what model is 
being applied. This can be tested, verified and refined when compared against other trials in the jurisdiction, in order to 
produce meaningful generalization. At its best, the study of the specific trial context highlights legal, organisational and 
interactive realities. Although in drawing conclusions care should be taken to make allowances for the dynamic 
variable of human agency. See Henham, 'Theorizing the Penality of Sentencing in International Criminal Trials' (2004) 
8(4) Theoretical Criminology 437. 
34  Findlay, 'The International and Comparative Criminal Trial Project' (2002) 2 International Criminal Law Review 47. 
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V. SCOPE 
Wide ranging procedural analysis is beyond the scope of this thesis. Rather, this thesis is 
a modest effort to identify fair trial synthesis from a brief analysis of historical and 
contemporary forces in order to understand how the international criminal process has 
enshrined procedural guarantees, through legislative prescription and discretionary 
adaptation in practice. Some conclusions will be drawn and tentative predictions made 
about the future of the prosecution of international crimes in particular with respect to the 
need for the formulation of a new trial theory. 

Whilst the thesis proposes a need for a new trial theory to unify the rules of practice in 
international criminal law, it falls outside its parameters to state precisely what this theory 
might be. Instead it is simply demonstrated that theoretical tensions exist and that 
international criminal trial practice, at present, consists of an ad hoc method of applying 
rules of procedure and evidence, whereby judges and practitioners alike, revert to their 
own conceptual framework of norms and standards of procedural fairness as a reference 
point. This study tests the proposition that there exists no common theoretical standard of 
procedural fairness in practice. It is, however, an entirely separate question to identify a 
cogent and universally acceptable new theory appropriate for the international trial. 

A second qualification is that the thesis focuses on procedural fairness from the 
perspective of the rights of the accused. As such, the notion of a 'fair trial' does not 
include reviewing aspects of fairness extended to witnesses or victims. There are already 
various studies, 35  international declarations and numerous working groups established to 
formulate and improve the status of victims in the context of the international criminal 
trial." 

Finally, an important qualification is that comparative commentary in this thesis with 
respect to the origins of various procedural and evidentiary provisions is an academic 
exercise that assists in mapping the territory claimed by international criminal process, all 
the while appreciating that 'even if a feature remained unchanged, it is inappropriate to 
describe it by its domestic origin as either inquisitorial or accusatorial, or even an 
amalgam of both. This is because once adopted it belongs and is peculiar to the 
Tribune." So, while this dissertation refers to aspects of particular rules as inquisitorial 
or accusatorial simpliciter, it prefaces this with an acknowledgement that this is an 
oversimplification and that a procedural or evidentiary regime is more complex and 

35 The work of the International and Comparative Criminal Trial Project, Nottingham Law School, has looked 
extensively at the issue of victims rights in the context of international proceedings. See Henham, 'Conceptualizing 
Access to justice and victim's rights in international sentencing' (2004) 13(1)Social & Legal Studies 27. 
36 The formulation of the status of victim under International Law is contained in the United Nations Declaration of 
Basic Principles for Victims of Crime and Abuse of Power ('the Victims Declaration') 40/34, annex, 40 UN GAOR 
Supp (No 53) at 214, UN Doc adopted by consensus by the General Assembly in November 1985. This declaration 
establishes a balance between the fundamental rights of the accused with the rights and interests of victims. It provides 
for the compassionate treatment of victims and respect for their dignity. It also makes recommendations with respect to 
restitution and/or compensation for and all necessary assistance, rehabilitation or harm suffered. An additional 
framework is provided in the Draft Basic Principles and Guidelines on the Right to a Remedy and Reparation for 
Victims of Violations of International Human Rights and Humanitarian Law 1999 (E/CN.4/2003/63). 
37  Robinson, 'Ensuring a Fair and Expeditious Trials at the International Criminal Tribunal for the Former Yugoslavia' 
(2002) 11 European Journal of International Law 569. 
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dynamic than simply a sum of its imported elements.' Legal constructs from national 
systems cannot be mechanically imported into international criminal proceedings;" 
instead any feature adopted and amalgamated to a new context no longer resembles its 
original form.' Similarly, relevant fair trial provisions contained in the statutes and rules 
of the respective courts and tribunals that are borrowed from domestic criminal law 
systems no longer reflect their definitive form.' 

While discussions surrounding the origins of specific procedural or evidentiary rules in 
this thesis are referred to as having 'common law' or 'civil law' qualities, this is to assist 
as an instructive tool for comparative analysis. From the outset, however, it is important 
to acknowledge that comparative analysis is an inherently flawed method of enquiry. As 
Volger" suggests, general comparative analyses tend to be distorted by the need to 
simplify the dominant perspectives of the adversarial and inquisitorial systems, which in 
reality defy simplistic and generalized characterization. Whilst comparative theorists 
accept that comparison is a crude measure, there appears to be no other method of 
assessing normative and ideological assumptions generally, and no superior method of 
broadly formulating a picture of the existing international criminal trial model. 

VI. THEORETICAL FRAMEWORK 
As discussed in Chapter 1, a precise assessment of procedural fairness is impractical for 
the reason that assessment of fairness is a relative and inexact science. Accordingly, a 
study of this nature is confined to making reasonable judgment that a judicial process lies 
somewhere between an equivalent (or uniform) application of legal procedure and a 
sham. 

Some headway can nonetheless be made by looking at procedural fairness as a means of 
determining what the procedural regime is attempting to achieve and then working 
backwards. To this end, this dissertation has adopted the theoretical approach espoused 
by the Procedural Natural Law theorist in order to assist with this line of enquiry. 43  This 
theory recognises that an individual who stands trial for international criminal charge/s is 
confronted by the legal machinery of the community of nations, which have collectively 
delegated power to an official legal institution. Consequently, if the legal institution 
exercising power over the individual is to have moral authority, limits must be placed on 

38  For example, a feature taken from the common law system and applied in an international tribunal does not 
necessarily contain all of its constituent parts. 'In the passage from its domestic berth to the international level it may, 
in response to the contextual and teleological requirements' of the tribunal, undergo some modifications. 'It has 
become a feature peculiar to the tribunal system and is in fact, sui generis': Robinson, ibid at [XXX]. 
39Prosecutor v Erdemovic, Separate and Dissenting Opinion of Judge Cassese Case No IT-96-22 A, (7 October 1997) p 
2 (`The International Tribunal being an international body based on the law of nations, must first of all look to the 
object and purpose of the relevant provisions of its Statute and Rules'). 
40 Prosecutor v Delalic eta!, Decision on the Motion of Presentation of Evidence by the Accused Case No IT- 96-21-T, 
1 May 1997. 
41  Robinson above n 36, 569. 
42 Volger, Three Dimensional Justice; Towards a Comparative Theory of Criminal Process (2000). 
43 

The main proponent of Procedural Natural Law theory was Professor Lon Fuller. Fuller (1902-1978) was a noted 
legal philosopher, who wrote The Morality of Law in 1969, discussing the connection between law and morality. His 
debate with Hart (1958) 71 Harvard Law Review 593 was seminal and of significant importance for framing the 
modern conflict between legal positivism and natural law. A full discussion of Lon Fuller's theory is found in this 
thesis in Chapter I. 
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the arbitrary use of that power. Procedural Natural Law Theorists argue that it is morally 
desirable to put in place procedural guarantees that protect the individual from the 
exercise of official power and that a failure to observe this basic requirement detracts 
from the overall proceedings. It is the case that unless minimum procedural standards are 
upheld in the investigation, interrogation, detention, trial and appeal phases, the 
international justice system has failed to deliver on its promise of procedural fairness." It 
follows that a legal system that fails to offer a defendant minimum protections exercises a 
form of power which has a diminished moral authority. 

In order that the process of adjudication and penal enforcement is transparent, each 
municipal jurisdiction has formalised and administratively recognised, on some level, the 
importance of protections against abuses of power that affect an individual's life, liberty 
and the physical integrity. This gives a criminal process what Procedural Natural Law 
theorists term an 'internal morality'. 45  As such, most, if not all, criminal regimes reflect a 
methodology that places constraints on arbitrariness, and protects against irrational and 
disparate treatment of individuals before the law. Accordingly, the quality of a trial is 
measured by the degree to which it adheres to a framework of procedural protections. 

For Procedural Natural Law theorists, it is procedural regularity, rather than universality, 
that provides the foundation of a fair trial and the guarantee that an accused's 
fundamental rights will be safeguarded. Though the need to arrive at an agreed legal 
process with a formalised set of secondary rules of trial administration is universal to all 
legal systems, Procedural Natural Law theorists maintain that these rules are, of 
themselves, not individually universal or translatable from one system to another. Indeed 
the content of these rules is not self evident. In this way, Procedural Natural Law theory 
assists in understanding the drafting of procedural laws as a rational and localized 
response to the desirable purpose of placing restraint on power, the result of which is not 
necessarily amenable to relocation. 

However, this lack of universality poses a unique challenge for the international criminal 
law jurisdiction. Since there are no discernable or immutable principles that unify trial 
practice, drafters have gone about the task of combining an assortment of procedural 
protections, under the umbrella of an international criminal process, as a functional as 
opposed to a purposive enterprise. In a highly rational fashion, procedural features have 
been selected for their utility rather than in furtherance of a specific trial objective. 
Consequently, an evaluation of what the international criminal procedural regime is 
attempting to achieve reveals an absence of a design framework. 

44  It is argued that that a collection of the basic rights to a fair trial exist and have been reduced to principles in human 
right instruments. These minimum rights which form part of customary law, are affirmed the International Covenant on 
Civil and Political Rights, adopted by the United Nations (UN) General Assembly in 1966. A discussion of these 
minimum standards is found in Chapter 2 of this thesis. 
45  'Internal morality' is a phrase used by Lon Fuller: see Fuller, The Morality of Law (1969) 41. A detailed treatment of 
this concept is found in Chapter I of this thesis. 



Introduction 

VII. ANALYSIS 
PI Qualitative Analysis 
Any critical assessment of the qualitative aspects of a criminal trial necessarily looks to 
indicia that confirm or refute the observance of the defendant's procedural rights. The 
dilemma for those who seek to test the application of procedural and evidentiary rules for 
the requisite standard of procedural fairness is that international criminal law practice 
defies a strictly empirical approach. There is no means of testing legal outcomes against 
whether the implicit aim of fairness has, in fact, been served. This is because the measure 
of fairness, in the context of the criminal trial process, is essentially one of degree. 

On the one hand, to suggest that a mere breach of an accused's rights justifies a legitimate 
complaint of unfairness is fanciful, as the assessment of procedural fairness is an 
assessment of the trial process as a whole. At the other end of the spectrum, a complete 
absence of fairness generates a lack of respect for the criminal justice system, in turn 
detracting from its moral authority. Generally speaking, criminal trials fall somewhere 
between a legal process where transgressions amount to mere breach and one 
characterised by complete arbitrariness. 

From a qualitative analysis standpoint, it is really only possible to speak of a trial falling 
within an acceptable range of fairness. The indicators that form the lowest parameters of 
the acceptable range are the minimum standards required that establish a core set of 
procedural guarantees, below which derogation might prove detrimental to, or detract 
from, an overall conclusion of fairness. The minimum standards of fairness by which the 
trial may be judged are numerous, 46  but as a base line conventional minimum fair trial 
standards' are set out most comprehensively under Article 14 of the International 
Covenant on Civil and Political Rights (or ICCPR). For the purposes of this thesis Article 
14 is adopted as the minimum compliance measure. 

In terms of the indicators that suggest that a criminal trial process falls within the upper 
end of the fairness range, a qualitative analysis would expect to reveal the application of 
rules of procedure and evidence that support, reinforce, and build upon minimum fair trial 
standards, and make provision for the appropriate measures in the event that such 
procedural guarantees are infracted. 

In many respects a study of the statutory instruments and accompanying rules governing 
procedure and evidence of the relevant jurisdiction provides a qualitative researcher with 
a preliminary description of the trial process. However, these provisions interact in a 
more complex and dynamic way in practice than their simple representation in legislative 
form would suggest. While a review of the minimum standards formalised in the various 
authoritative statutes and rules governing the international criminal courts and tribunals 
give one dimension, an inductive analysis of international criminal practice assists in 
giving a deeper understanding of trends of enforcement that assist to complete the 
picture. 

46  See generally Chapter 2 of this thesis. 
47  Bassiouni, 'Human Rights in the Context of Criminal Justice: Identifying International Procedural Protections and 
equivalent Protections in National Law' (1993) 3 Duke] Comp & Int 'I L 236. 
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[ii] Inductive Analysis 
In order to obtain a genuine understanding of the international criminal trial process, it is 
necessary to look beyond the mere form and content of legislative instruments that 
prescribe fair trial protections. The only concrete evidence that enunciated procedural 
protections are actually observed in practice is a consistent pattern of enforcement. So 
any inquiry into procedural fairness must look to examples where attempts have been 
made to assert and/or enforce these procedural protections in practice. To this end, this 
thesis adopts an inductive method of reasoning to assess international criminal practice. 

Through inductive reasoning general principles can be extracted by identifying which 
individual fair trial protections have found their way to general application in the context 
of the international criminal trial process. The determining factor in assessing whether a 
particular procedural protection is sufficiently widely accepted as to raise to the level of 
an international general principle is penal enforcement in practice. That is to say, ja] law 
that is frequently applied carries greater weight, than a law which is never or seldom 
applied,'" or more simply, a protection can be said to constitute general practice if it 
involves an element of repetition. The objective for the researcher is to look for a pattern 
of practice. The more a particular legal principle is repeated, enforced or paid deference 
to, the weightier the evidence that it embodies a common social interest sought to be 
upheld or protected in the international criminal trial process. Similarly, the more a legal 
principle is transgressed the less likely it is that it has achieved the status of general 
international criminal practice. 49  

By identifying general patterns of enforcement that have been consistently applied both 
across trial chambers and more broadly across international criminal jurisdictions, it is 
possible to observe trends for the purposes of comparative criminal law research.' In this 
thesis the use of inductive reasoning supports the comparative research by assisting to 
locate the actual parameters of international criminal practice beyond the minimum 
compliance. 

48 Akehurst, 'Customs as a Source of International Law' (1974-5) 47 British Yearbook of International Law 9. 
49  Inductive research looks for trends of breaches and observances. Each individual incident of breach can be analysed 
objectively and assessed for the correctness of administration. In this way, each specific legal outcome is measured 
against quantifiable rules of evidence and procedure applied through the course of the proceedings. It is then possible to 
extrapolate out making broad assessments about the aggregate in order to critically examine whether the judicial 
outcome vindicated or infracted the procedural fairness rights of the accused standing trial. See Bassiouni, 'Human 
Rights in the Context of Criminal Justice: Identifying International Procedural Protections And equivalent Protections 
in National Constitutions' (1993) 3 Duke J Comp & Int '1 L 237. Bassiouni uses the inductive method of analysis. He 
talks about the three stages of development of a legal norm. An individual practice must traverse three stages before it 
passes into the realm of general practice The first is the evolutionary phase, in which a legal principle 'intellectually 
ferments'. The second is the formalisation phase, in which the principle is articulated and eventually adopted into a 
general or specific legal instrument as prescribed (or proscribed) conduct. The third stage is the embodiment of the 
principle as a penal proscription, evidenced by its enforcement. In short, a principle ferments, is formalised and then 
ultimately enforced. 
5o This inductive method has been applied by the Permanent Court of International Justice in the 1927 Lotus Case 
(France v Turkey) (Judgment) [1927] PCIJ (ser A) No 10, where Turkey and France relied upon comparative legal 
procedures to argue their case. Similarly this method was employed by the International Court of Justice in the North 
Sea Continental Shelf case where national legal systems were examined in order to establish the existence of a custom 
or general principle see North Sea Continental Shelf Cases 1969 ICJ 4 (Feb 20). 128-130, 174-176, 225-229. 
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[Hi] Comparative Analysis 
The foregoing qualitative and inductive measures of procedural fairness are complicated 
by the fact that there is no agreement in international criminal law on what is meant by 
procedural fairness. Since the emerging international trial process is based on bifurcated 
foundations, any study of procedural fairness must appreciate both the duality of 
influences that pull the trial process in different directions and how courts and tribunals 
have managed these internal conflicts. 51  But comparative analysis poses many challenges 
in this thesis, not least of which is the difficulty in attempting to make some meaningful 
observations about relative concepts such as fairness and justice. In neither procedural 
style (common or civil law) is the trial exemplary of criminal justice at work. 52  Therefore, 
in assessing the international criminal trial process as the medium for dispensing a fair 
and just legal outcome, it becomes necessary to examine the different traditions of 
procedural fairness represented. By examining the possibilities, extent and nature of 
synthesis between these traditions and the contentious domain where the two principal 
styles confront one another, impressions about the criminal process are tested. 

As the international criminal justice system is a blend of the two major legal traditions, a 
comparative assessment of how the various courts and tribunals have attempted to 
accommodate the dichotomy, assists in making sense of the trial from a 'comparison by 
juxtaposition'" or what traditional comparative law theorists call a 'template analysis'." 

However, a comprehensive analysis of criminal procedure may require more than a 
simple binary comparative analysis. 55  Without a more integrated analysis the study is 
artificially constructed. Through a deeper assessment of the criminal trial in its practical 
context beyond models and rhetoric, 5' what becomes evident is that a static analysis of 
the juxtaposition of legal traditions and their respective influences is not sufficient by 
itself. To understand its true nature, the international trial must be conceived at various 
levels of abstraction. This is why the criminal trial process is a challenging focus for 
comparative analysis. It consists of observable human interactions at various levels of 
formality as well as more abstract interfaces. These interactions are formalised by rules of 
evidence and procedure, but not limited by them. This is because the process of the trial 
in context links criminal procedure with notions of law, morality and human agency in a 
decision-making process aimed at producing just outcomes. This takes on a further level 
of abstraction when it is understood that international criminal procedure remains in a 
transitional stage, such that the forms and features of the trial are still largely tentative. 

51  Whilst it is recognized from the outset that a comparative study of the trial from a common law versus civil law 
dichotomy is an oversimplification, it remains a legitimate exercise. By comparing the alternate trial forms as a 
standard against which to examine how and why the quality of justice is constructed in a certain way, it is possible to 
measure a nascent system of criminal trial against concrete legal traditions that are evolved and sophisticated. 
52  Findlay, 'Synthesis in Trial Procedure?' (2001) 50 International and Comparative Law Quarterly 28. 
53 Nelken, (ed) Comparing Legal Culture (1997). 
54  Henham, above n 2, 434. 
55  Leigh, 'Liberty and Efficiency in the Criminal Process: The Significance of Models' (1977) 26 International and 
Comparative Law Quarterly 516. 
56  In particular, Chapter 3 looks at disjuncture between rhetoric and reality with regard to procedural fairness at the Post 
World War II Nuremberg Trials. 
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Only an integrated exploration of criminal procedure in context is arguably sensitive 
enough to detect where there is mechanical or administrative synthesis while overriding 
ideologies continue to depart from one another. What closer examination reveals is that 
often the sites in the trial process that prove most difficult to harmonise are the points of 
ideological dissonance, or where the governing ideology is most dogmatic or 
unconditional. 57  Where these sites of ideological strain exist, judicial discretion bridges 
the gap between form and practice. 

Through induction, inference and comparison it is possible to make assessments about the 
quality and content of procedural fairness in international criminal proceedings as well as 
highlight any deficiencies and obstacles to coherency. Understanding what the 
internationalisation of the criminal process signifies in practice is not only key to 
appreciating the sui generis nature of trial proceedings, but also to conceptualising 
possible theoretical justifications and rationale underlying the international penal 
process.' Since the international criminal trial system is not possessed of its own but 
rather borrowed logic and rationale, an integrated comparative analysis of trial process 
assists in assessing the degree to which elements from both the dominant legal systems 
mix, reconcile or compete to influence the trial process. The relative impact of common 
and civil law in shaping procedural fairness in international criminal proceedings, and the 
comparative experiences of the various courts and tribunals provide invaluable data about 
trends in the enforcement of procedural rights and protections. By assessing the 
commonalities and overlap in each of the various authoritative instruments, as well as the 
exercise of judicial discretion on procedural issues across international criminal 
jurisdictions, it is possible to speak in broad terms about an emerging international 
criminal procedural regime, with its own embryonic construction of what constitutes a 
fair trial. 

VIII. STATUTORY INTEPRETATION 
In order to conduct comparative research and decipher meaning from the text of assorted 
statutory instruments governing the various international jurisdictions, this thesis utilises 
a standardised interpretive method. This is that procedural codes must be understood, 
holistically, contextually, purposefully, textually, and in 'good faith', in a single process 
that utilises the directions under Article 31(1) of the Vienna Convention on the Law of 
Treaties.' Having recourse to the general rules set out in the Convention, treaty 
interpretation is to give due weight to four principles.' Specifically, Article 31(1) states 
that 'a treaty shall be interpreted in good faith in accordance with the ordinary meaning to 
be given to the terms of the treaty in their context and in the light of its object and 
purpose'. This imports a general textual approach, deriving the applicable construction 
from the context, object and purpose of the instrument. Although the statutes and rules of 
the international tribunals are not treaties, they are international legal instruments that 

57 	• Findlay, 'Synthesis in Trial Procedure?' (2001) 50 International and Comparative Law Quarterly 34. 
58 	• Findlay, 'The International and Comparative Criminal Trial Project' (2002) 2 International Criminal Law Review 47. 
59 

Vienna Convention on the Law of Treaties 1969. Adopted at Vienna on 23 May 1969. Entered into force on 27 
January 1980 1155 UNTS 331, 8 ILM 679. 
60 Robinson, 'Ensuring and Expeditious Trials at the International Criminal Tribunal for the Former Yugoslavia' (2000) 
11 European Journal of International -  Law 596. 
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resemble and share fundamental similarities with treaties. As such, international criminal 
tribunals have held that under customary international law it is appropriate to have 
recourse to Article 3 1(1) for interpreting provisions contained in authoritative legal 
instruments in the same manner as treaty provisions.' 

The application of Article 3 1(1) for this purpose is, however, subject to an important 
qualification. Whilst the interpretive task must in 'good faith' ascertain the ordinary 
meaning of the terms used it must also take into account of the broader context in which 
the tribunal operates. This contextual component of interpretation should not, for 
instance, undermine the requirement of a fair trial, as outlined in international human 
rights instruments. That is, a contextual and purposive approach to statutory interpretation 
that led to an inferior standard of fairness than that found in domestic courts would be 
inconsistent with the broader purposes and context in which the tribunal operates. In this 
way, 'the contextual tool cannot, on the grounds that the tribunal operates in an 
international setting, be used to nullify rights which accrue to an accused person under 
customary international law'. 62  

That the statute and rules of each international court or tribunal should be seen as 
establishing a legal system that is self-contained and comprehensive, and capable of 
providing answers for the questions that arise in the work of the tribunal, raises a 
conundrum discussed in this treatise. 63  It is observed that whilst the classical method of 
statutory interpretation set out under the Vienna Convention assists the judge and 
practitioner in giving standardised meaning to the various procedural and evidentiary 
provisions in the authoritative instruments of the court or tribunal, the difficulty is that 
solutions cannot be tested against a common trial objective. This is because there exists 
no theoretical framework around which international criminal trial procedure can be 
validated. Whilst a heavy reliance upon literal interpretation has been a strong tool for the 
advancement of international transitional justice, the absence of a theoretical framework 
means that statutory interpretation is tentative. 

61 
Joseph Kanyabashi v Prosecutor, Case No ICTR-96-15 A 3 June 1999. In this Appeal Judgment see the joint and 

separate opinions of Judge McDonald and Judge Vohrah at para 15; `[b]ecause the Vienna Convention codifies legal 
and practical norms that are consistent with domestic law it is applicable under customary international law to 
international instruments which are not treaties. This recourse by analogy is appropriate to Article 31(1) of the Vienna 
Convention in interpreting the provisions of the Statute'. 

62  Robinson, above n 62, 569. 
63 The interpretive difficulties are discussed at length in Chapters 3 to 5 of this thesis. 
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X. SIGNIFICANCE OF THE STUDY 
This work has various parallels with the work of the International Criminal Trial Project ,  
and the research of Mark Findlay and Ralph Henham at Nottingham Law School. 64  
However, the argument made in this thesis that the procedural model of the international 
criminal trial has evolved out of explicit innovation and proscription, in the absence of a 
unifying conceptual framework, is a distinctive approach. 

To the author's knowledge, there is no parallel study of this nature. Indeed most of the 
academic writing in the field refers to a harmonised or convergent mix of elements in an 
internationalised trial system, making the assumption that a merger of two systems is 
easily accommodated. The weakness of the mainstream 'synthesis approach' is its 
assumption that different legal traditions have common core objectives, but have simply 
adopted different methodologies to achieve the same objectives. Comparative law 
academics are not certain they do. 65  Consequently, there appears to be a gap in the 
literature. While much has been written about the application of individual rules of 
evidence and procedure in the new international criminal process, there has been very 
little acknowledgement of the difficulties in synthesising divergent theoretical 
approaches, underpinning these adopted rules. In practice this has meant tolerating 
contradictions and tensions that run deep, and which negatively impact the defendant's 
right to a regular and procedurally fair trial. 

The research conducted, and the conclusions drawn, in this treatise thereby make an 
original contribution to the body of academic writing on international criminal practice, 
in so far as there have been no other studies of this type that examine the notion of 
procedural fairness from the perspective of the theoretical tensions between common and 
civil law. Of the material researched, there is, moreover, no academic writing that has 
articulated the case for a new trial theory in international criminal proceedings. 

The illustration of procedural and evidentiary tensions in a case study context adds a 
primary source of material that brings a unique perspective to the development of the 
themes in this thesis. In an effort to highlight the shortcomings that exist in international 
criminal proceedings, the case study was selected on the basis of the author's 
participation as defence counsel, and the direct experience that could be drawn. Whilst 
former international criminal defence counsel have analysed trials in which they have 
participated, no such study of this nature has been replicated in the context of the Special 
Panel for Serious Crimes in East Timor. 

64  Findlay, 'The International and Comparative Criminal Trial Project' (2002) 2 International Criminal Law Review 
47. 
65 Damaska, 'Structures of Authority and Comparative Criminal Procedure' (1975) 84 Yale Law Journal 481. This 
issue is explored in detail in Chapter 1 of this thesis. 
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Law is the enterprise of subjecting human conduct to the governance of 
rules. Unlike most modern theories of law, this view treats law as an activity 
and regards a legal system as the product of a sustained purposive effort. 

Lon L. Fuller — The Morality of Law 

1.1 INTRODUCTION 
This chapter identifies what is meant by rules of procedure and evidence in criminal 
proceedings, and the how these rules aim to advance procedural fairness. It then 
identifies Procedural Natural Law theory as the preferred theoretical basis for 
understanding the rationale and objectives behind the imposition of procedural regularity 
in the context of criminal trial proceedings. It suggests that no universally translatable 
principles exist with respect to a fair trial process that might assist in informing 
international criminal practice and procedure. Rather, there exists a multiplicity of 
municipal systems that fall broadly into two dominant legal traditions: the Common Law 
Adversarial and the Civil Law Inquisitorial systems, each with distinct notions of what is 
procedurally fair. The chapter then analyses these traditions from a bifurcated 
perspective, in particular, comparing how procedural fairness has been interpreted under 
both models. 

It demonstrates that separate underlying theoretical origins and objectives of the two 
dominant models lay the foundation for distinct construction of the trial process and the 
respective manner in which each model protects the accused's right to a fair trial. These 
separate theoretical frameworks create difficulties as a consequence of mixing two legal 
paradigms at the international level. The chapter concludes with a brief discussion on 
how the emergent international procedural system is internally conflicted, and how the 
absence of clear theoretical objectives has generated a criminal process in which two 
legal traditions are struggle for 'pole position'. This highlights the need for a distinct 
conceptual framework from which rules can derive interpretive meaning in practice, 
when they are imported to the novel international criminal jurisdiction. 
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1.1.1 Defining rules of procedure and evidence 
At the outset, it should be noted that there is no authoritative or conclusive definition of 
what is encompassed within the subject matter of laws of evidence and procedure. For the 
present purposes, though, the phrase rules of evidence and procedure is defined as a body 
of rules that deal with the means by which an individual's 'rights and duties may be 
declared, vindicated or enforced, or remedies for their infraction secured') Rules that 
govern the admission of evidence and adherence to procedure in criminal trials can be 
said to promote the general promise of due process before the law, and separate the trial 
process from what might be regarded as merely interest, ingenuity, or unrestrained power. 

The interpretation of what these rules might contain, and how they might translate, is 
variably expressed throughout a heterogeneous world, consisting of a multiplicity of legal 
traditions. It is, however, a generally accepted principle that any criminal jurisdiction, be 
it national or international, common law or civil law, must extend to an accused a system 
of justice that is both regular and fair, in accordance with quantifiable external measures. 2  
Without fixed standards, a criminal trial becomes a public demonstration, or general 
inquest, where extraneous and improper considerations might impact upon the ultimate 
verdict. 3  

In a criminal trial the accused appeals to the disinterested judgment of the court, guided 
by established precepts.' If there is ultimately a generally accepted view that a trial is 
high politics masquerading as law, it may retard the principles of a fair trial, if not 
constitute a total denial of justice.' Alternatively, a criminal trial can be distinguished 
from naked power, by pointing to the method it employed in order to adjudicate the 
disputation. The adherence to accepted procedures and the application of rules and legal 
reasoning by independent judges are what separate a legal institution from its political 
context. This adherence to a regularised system of procedural and evidentiary rules that 
promote impartial and non-discriminatory treatment of similarly situated defendants are 
what form the fundamentals of procedural fairness.' 

For a system to be fair it must be firmly rooted in a framework of formal requirements 
about how rules are made, interpreted and applied.' The test of a fair system of law 
(besides the factors of determinacy, validity, authority, coherency and consistency) is 
adherence to a 'secondary set of rules' (or procedural and evidentiary rules) that set out in 

Walker, The Oxford Companion to Law (1980) 24. 
2 Lawyers Committee for Human Rights, 'What is a fair trial? A Basic Guide to Legal Standards and Practice' (2000) 
3 Wyzanski, `Nuremberg--A Fair Trial? Dangerous Precedent' (1946) 177 (4) The Atlantic Monthly 66. 
4 Ibid, 66. 
5 Wright, 'Due Process in International Law' (1946) 40 AJIL 398 at 406 ('The standards in international law that define 
the denial of justice are unfortunately vague'). 
6 Blackman, 'There There: Defending the Defenceless with Procedural Law' (1995) 37 Arizona Law Review 285. 
7 Franck, Fairness in International Law and Institutions (1995) 7-46. Franck states that the broad notion of a fair trial 
encompasses both a fair process and a fair outcome. These are the dual concepts of both legitimacy (or procedural 
fairness) and distributive justice (or substantive fairness). 
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advance the manner in which the substantive laws are to be interpreted and applied in the 
context of the trial.' 

1.1.2 Defining 'procedural fairness' 
If fairness and procedure intersect, then it would be logical to suggest that procedural 
fairness is the point at which form and theory of fairness meet. Yet any more exact 
definition of procedural fairness is as contentious as it is elusive. However, although it is 
not possible to fully explain the content of procedural fairness, it is possible to explain its 
objectives as twofold: to guard against the abuse of power, and to promote equality 
before the law. 

Central to the legal concept of procedural fairness is its relationship to power. This is 
because a reference to a procedural system being fair is a direct reference to the extent to 
which limits are placed upon the exercise of the courts' power vis-6-vis the defendant. As 
a general claim, a judicial system must not be characterised by random outcomes or 
disparate results with regard to similarly situated defendants (or classes thereof). 

As a dual and complementary objective, procedural fairness seeks to treat all defendants 
equally. 9  Hence fairness is judged in terms of a relative comparison, or the treatment of 
one person relative to others.' In the criminal trial process, this means a comparison 
between the relative treatments of defendants. In appealing to procedural fairness, a 
defendant is appealing to the right to similar treatment. To this end, procedural 
requirements and evidentiary rules serve as objective standards of equality against which 
fairness is measured. As such, equality of treatment is widely regarded as a core value of 
criminal procedure." In practical terms, procedural fairness encompasses both the 
procedures followed with respect to the defendant (ie procedure) and the treatment of 
evidence brought against him/her in the context of criminal prosecutions, compared with 
other similarly situated defendant (ie evidence). These combined procedural and 
evidentiary components of procedural fairness in any criminal law process have the 
central objective of treating similar cases similarly.' 

So while procedural fairness has no universal content, it does advance some generalised 
virtues. A just and fair criminal justice system guards against arbitrariness and abuse of 
process, and aspires to treat defendants equally before the law. Consequently, rules that 
describe the role of the court vis-6-vis the parties, the opportunities afforded to the parties 
in presenting their case, the approach adopted by the court with regard to the appropriate 

8 Franck cited in Tasiolas, 'International Law and the Limits of Fairness' (2002) 13 European Journal of Int 7 law 993. 
The passage attributed to Frank reads: `[a]mong the marks of legitimacy are the determinacy of the legal rules, their 
symbolic validation through the possession of attributes that mark them out as authoritative, their application in a 
coherent manner that treat "like cases alike" and their adherence to secondary rules that govern the creation, 
interpretation and application of such rules'. 
9 Rawls, Theory of Justice (1971) 58 (who states that 'formal justice' demands that 'similar cases be treated 
similarly.. .[and that the] correct rule as defined by institutions is regularly adhered to and properly interpreted by 
authorities. This impartial and consistent administration of law and institutions ... we may call formal justice'). 
to Colvin, 'Conceptions of Fairness in the Criminal Process' (2004) 2. 

In AG Canada v Lave!! (1974) 38 DLR (3d) 481 at 495 equality before the law was defined as 'the equality in the 
administration or application law under law enforcement authorities and the ordinary courts in the land'. 
12 Hart, The Concept of Law (1961) 154. 
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way to proceed and the correct method of admitting/assessing evidence, generally aim to 
ensure that the proceedings are transparent with respect to issues of potential abuse and 
balanced with respect to the equality before the law. 

However, as abuse of process is a 'sliding scale', and any comparison between the 
fairness of treatment of defendants is not an exact science, this thesis is confined to 
making reasonable judgment about procedural fairness in the international criminal 
context, after tracing patterns of conduct in an effort to highlight the inconsistencies 
and/or arbitrariness inherent in the trial process. A broad assessment of whether a trial is 
procedurally fair typically involves the deconstruction of the trial in order to assess 
whether the rights of the accused have been vindicated or infracted, and whether there has 
been adherence to the formal requirements of due process. Accordingly this is the 
empirical method of analysis employed in this thesis to assess the application of 
procedural fairness in international criminal institutions. 

1.2 THEORETICAL FRAMEWORK OF FAIRNESS 
1.2.1 Theoretical Overview 
Before assessing contemporary rules of procedure and fairness it is necessary to establish 
a framework for understanding. To this end, the Procedural Natural Law school of 
thought has both resonance and direct application for this thesis as a sound analytical 
basis for understanding procedural (or secondary) rules as both a purposive and a moral 
exercise in placing restraint upon power, and attempting to treat defendants equally. 

This school of thought has adopted an approach to the question of law and morals that 
merges the age old entrenched rivalry between Legal Positivist doctrine" and Natural 
Law Theory. 14  Earlier writers such as Lauterpacht alluded to a connection between moral 
purpose and a system of order that guarantees individual well being. Procedural Natural 
law theorists built upon and developed this concept. Consequently, traditions of positive 
and natural law are thought to have some degree converged in a school of thought 
referred to as Procedural Natural Law. Indeed positivist acceptance of the emergence of 
procedural natural law has to some extent dissolved the conflict between the traditional 
streams of thought on the question of morality. While stopping short of moral 
determinism, Procedural Natural law theory describes the law as a 'morally purposive 

13 
Positivist theorists believe that law is separate from morality and ethical considerations. The enlightenment period 

saw the emergence of Legal Positivism as a rival doctrine, which opposed the acceptance of moral determinism. 
Philosophers associated with positivist thought include Austin, The Province of Jurisprudence Determined (1954); 
Kelsen, Pure Theory of Law (1989); Hart 'Positivism and the Separation of Law and Morals' (1958) 71 Harvard Law 
Review 593; Hart, The Concept of Law (1961); Raz, The Authority of Law (1986) and The Concept of a Legal System 
(1980). For positivists such as John Austin, lelvery positive law is a command by a monarch or sovereign to a person, 
or persons, in a state of subjugation to its author" (above, p 184). Modern positive law theorists refer to the separation 
between law and morality as the separation thesis. In the beginning positivists 'resolutely expelled international law 

• from the realm of positivist jurisprudence' as being 'incapable of furnishing a coherent explanation for international 
laws' obligatory character — refusing to acknowledge the judicial character of any object which is not sourced to an act 
of sovereign will': Hall, 'Natural Law, International Order and the Limits of Positivism' (2001) 12 European Journal 
of International Law 269. 270.. 
14 For natural law theorists the law exists to serve morality. Early natural law theorists such as Saint Thomas Aquinas 
and Saint Augustine required that law serve specified moral ends. See Aquinas, Summa Theologiae (1992)generally. 
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practice', which cannot be understood without reference to morally valuable purposes 
that ground and confirm its authority: 5  

Procedural Natural Law theorists view each legal system as having two principal 
components, which components form the purposive and the moral aspects of a legal 
system. The first component — the purposive aspect — is a characterised by a methodology 
that serves to guide the functioning of the legal institutions. The second component is a 
set of moral principles (such as notion of procedural fairness), which define the 
distinctive moral duties of the legal officials participating in the legal system. These 
principles assist in the ordering of human affairs. 

1.2.2 Lon Fuller and the Theory of Procedural Natural Law 
Professor Lon Fuller t6  is the principal exponent of Procedural Natural Law theory. It is 
principally his theoretical framework that will be adopted for the purposes of this thesis. 

For Procedural Natural Law theorists, legal procedure places constraints upon arbitrary 
exercise of power by the state. Through legal procedure individuals are protected from 
the irrational or disparate treatment and extreme forms of government arbitrariness. 
Procedural Natural Legal philosophy describes this constraint as having a moral 
dimension, because placing limitation on power exercised by the state is a morally 
desirable limitation. It is this procedural restraint on courts that gives the juridical process 
its 'internal morality'. There is, for Fuller, a direct relationship between restraint on 
power and moral authority. 

The more a legal procedure departs from the commonplace understandings of what is fair 
treatment before the law, the more the institution that enforces it must rely on force and 
coercive threats, and hence the less its authority. Thus, the 'internal morality of law' 
consists of those standards that must be adhered to if the right relationship between 
lawmaker and citizen is to be maintained. The importance of fairness in the process lies 
in its moral value, and in the utilitarian aspect that it pulls towards voluntary compliance. 
In this way, a rule is coherent when its application treats like cases alike, and when the 
rule relates in a principled fashion to other rules of the same system." This generality and 
consistency of rules increase the legitimacy of the legal system that dispenses them. Here 
Fuller points to the important nexus that exists between rules of conduct (primary rules) 
and rules governing the creation of rules (secondary rules). 

For Fuller the morality of lawmaking (or the ideal element in legislation) is derived from 
the character of the enterprise itself, not some external source. Law makers, in drafting 
intelligible statutory provisions, fulfil a moral responsibility to citizens, derived from an 
understanding that, implicit in the task, is the establishment of the rules of engagement. 
Foremost is the task of protecting the individual against the excessive and/or arbitrary use 
of power by the state. 

15 Waluchow, 'The Many Faces of Legal Positivism' 48 Univ of Toronto Law Journal 417. 
16 Fuller, The Morality of Law (1964). 
17 Franck, Fairness in International Law and Institutions (1995), 38. 
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Unlike Natural Law theory, laws are not conclusions derived from a moral premise, but 
recognition of positive laws by judges and legal professionals, which confer authority 
from moral principles. The principle of non arbitrariness reflected in legal procedure is 
morally desirable objective and it is for this reason that Procedural Natural Law theorists 
argue that we are prevented from treating the law as though it were utterly neutral. Hence, 
Procedural Natural Law theorists maintain that laws do not try to describe what ought to 
follow from human nature. Instead the law speaks through institutional agencies with an 
authority that enables them to settle determinate rules for practical human guidance. The 
institution referred to as 'law' is described in terms containing procedural features and it 
is the presence of these features that give law its moral authority. The point of departure, 
then, is that legal procedure is not derived from a moral imperative for Procedural Natural 
Law theorists. Rather, a legal institution that complies with accepted leg.al  procedures 
fulfils the moral requirement to place restraint upon the exercise of power." 

In terms of the function of procedural rules, Procedural Natural Law theorists suggest that 
the central objective is to meet with the general requirement to treat like cases alike. I9  It 
is this objective that is held as being the central underpinning of legal procedure. This 
objective is derived from a moral premise, namely that it is morally desirable that persons 
be protected from the exercise of arbitrary power by the state. Ergo, it is morally 
desirable that each subject be afforded the same degree of procedural fairness. And 
moreover, it is morally desirable that a legal institution adhere to articulated procedures 
formulated in accordance with authoritative norms, such that every subject that comes 
before the law may be judged without favouritism. 

In this way, a legal system begins with a moral desirability and through the process of 
reason, formulates an appropriate legal framework. This reasoned response is then 
formalised so that a framework of positive procedural laws can apply to all defendants 
equally. Courts acting within this framework will treat similar cases similarly and avoid 
arbitrary decision making. In essence, reason liberates courts from the Naturalist realm 
of moral determinism.20  Instead, Procedural Natural Law concept of procedural law is a 
'more modest and less metaphysical' 21  process of applying reason to resolve social 
controversies, for the purpose of harnessing naked power, and directing human activity. 
In this way, the presence of both rational and moral defining features of procedure are not 
contradictory; rather the two characteristics are interdependent because the application of 
procedure to a trial is a rational response to morally desirable end. 

18 The imperative shifts from a requirement that the law reflect the natural inclination of humans, to a more neutral and 
objective standpoint. 
19 Hart, The Concept of Law (1961), 77 (who suggests that procedural rules are 'general - both in the sense that they 
refer to courses of action, not single actions, and to multitudes of men, not single individuals - this meaning connotes 
the principle of treating like cases alike'). 
20 Fuller writes: 'I believe that if we are freed from the inhibitions of positivism, which has taught since Hobbes that 
fiat must largely take the place of reason in regulating human relations — I believe that if we are freed from this restraint 
we shall find that reason has capacities we had not suspected in it ... All I want is an intellectual atmosphere in which 
men are free to attempt that discovery': Lon Fuller to Thomas Reid Powell (undated) printed in Lon Fuller, The 
Principles of Social Order (Kingston (ed), (1981) 303. 
21 Smith, 'Why Should Courts Obey the Law?' (1988) 77 Georgetown Law Journal 131. 
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1.2.3 The Defining Features of Legal Procedure 
British philosopher Herbert Hart 22  grappled with the concept of procedure in an attempt 
to describe non-circular defining characteristics. He delineated procedure from 
substantive law. Primary rules of a legal system that stipulate what a person must do, or 
abstain from, are what constitute the substantive elements of the law, whereas procedural 
elements roughly, correspond with how these primary rules may be conclusively 
ascertained, introduced, eliminated, varied and the fact of their violation determined. 23  
For Hart, legal procedure is a secondary set of rules governing the just administration of 
primary rules. 24  Hart went on to suggest that the secondary rules of legal procedure that 
govern the administration of justice are directed at the officials of the system, such as 
judges and lawyers, so as to direct and inform human actions. 25  

To be effective these secondary rules must be rational and set out a method of inductive 
reasoning, inference and evaluation that is considered reliable. In this way, the employed 
methodology can be explained and justified to a disinterested outside observer. Lon 
Fuller developed the notion of secondary rules by setting out 8 principles or canons 
which he describes as aspirational 26  that assist in determining the moral authority of 
procedural law: 27  

1) Generality 
2) Promulgation 
3) Non-Retroactivity 
4) Clarity and intelligibility 
5) Non-Contradictory (ie, free from contradiction) 
6) Constancy (ie, over time so that people can order their relations accordingly) 
7) Possibility of compliance (ie, must be possible to comply) 
8) Congruence (ie, be administered in a manner congruent with their wording — 

that is, there must be congruence between official action and declared rules). 

Using Fuller's 8 principles, each legal system can be assessed in terms of whether 
independent conditions are present, to a greater or lesser extent, 28  and whether 
collectively it meets a sufficient standard of compliance, so as to be regarded as acting in 
accordance with an overall procedural framework. In effect, a regular legal process is one 
in which the promulgation of general and non-retroactive procedural provisions are clear, 
congruent and free from contradiction and which are consistently applied across classes 
of defendants. This said, it is generally accepted that while legal procedure defines a form 

22 Hart, The Concept of Law (1961) generally. 
23 Hart, 'Positivism and the Separation of Law and Morals' (1958) 71 Harvard Law Review 593. Note however that 
Hart does not agree that these secondary rules reflect any moral objective. 
24 Mid, 593. 
25 Hart, The Concept of Law (1961) 116. 
26 Fuller demonstrates, using a parable of an incompetent king, that a system's total, or gross, failure to uphold any one 
of these eight criteria of 'inner morality' loses legitimacy and cannot be called law. However Fuller recognises that 
each of the eight principles of legality are aspirational in nature, See Fuller, The Morality of Law (1964), 46-91 
27 Fuller, The Morality of Law (1964), 46-91. 
28 Fuller states that a mere breach of observance of one or more of the 8 principles would not cause the entire system to 
fail. See Fuller, The Morality of Law (1964), 47. 
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of social organization through systematic institution of authoritative standards, it is not an 
'all or nothing' concept. The absence of one or more of the 8 principles will not 
necessarily result in a failure of the legal process as a whole. However at the other 
extreme, Fuller went as far as to suggest that when a system violates the idea of 
procedural law, it can no longer claim to be law. Specifically, he stated that; 

When a system calling itself law is predicated upon a general disregard by 
judges of the terms of the laws they purport to enforce, when this system 
habitually cures its legal irregularities, even the grossest, by retroactive 
statute, when it has only to resort to forays of terror in the streets, which no 
one dares challenge, in order to escape even those scant restraints imposed 
by the pretence of legality - when all these things have become true of a 
dictatorship, it is not hard for me, at least, to deny it the name of law. 29  

Yet it is clear that a legal system must adhere to minimum procedural conditions, for the 
most part of general application, and set out a generally recognised way of adjudicating 
doubtful cases, having regard to the arguments from both sides. 3°  In this way, legal 
procedure delineates boundaries where legal compliance ends and extra-legal use of 
power begins. 

1.3 UNIVERSALITY AND PROCEDURAL LAWS 
1.3.1 Struggling with a Universal Concept of Procedural Fairness 
If procedural fairness in the legal context describes the objectives of treating similar cases 
similarly, then rules of evidence and procedure describe the method of achieving this 
objective. Procedural Natural Law theorists view this procedural response as largely 
provincial and localised. Professor Lon Fuller, for one, did not favour the enunciation of 
universal or inalienable procedural entitlements. Instead he suggested that the law might 
best be understood as a purposeful enterprise. Fuller argued that while the need to arrive 
at an agreed legal process, and the requirement to formalise a set of secondary rules of 
trial administration capable of being argued and judged impartially, is universal to all 
legal systems, the content of these rules is not self evident. Although Fuller did not 
attempt to identify the various forms of legal order in existence, he did speak about the 
science or study of good order and workable arrangements: which he called eunomics. 31  

Fuller regarded procedural law as 'entirely terrestrial in nature', 32  and so did not attempt 
to identify the 'ultimate aim' of trial procedure. 33  He favoured the view that the 
application of procedure as a 'purposeful human enterprise', characterised by the central- 

29 Fuller, The Morality of Law (1964), 49. 
30 Lucas, On Justice (1980) 32. 
3l

Eunomics he says is a branch of moral sociology which involves the construction of possible models or structures, 
which guide the emergence of specific practices and provide patterns for evaluating their success. In short, eunomics is 
essentially an evaluation or judgments about the interplay between means and ends. It is through this process of 
evaluation of means and ends that legal orders evolve. As such, there is no firm boundary or legal form of what might 
constitute a procedurally fair trial. Winston (ed) Principles of Social Order: Selected Essays of Lon L Fuller 
(1982) (revised edition, (2001) 10. 
32 Fuller, The Morality of Law (1969) 96. 
33  Smith, 'Why Should Courts Obey the Law' (1988) 77 Georgetown Law Journal 113, 13 

9 



Chapter 1 

ity of reason, was a universal requirement. However, his concept - of law as reason was not 
concerned with attempting to confine reason to a translatable or a cultural sphere. 34  For 
Fuller, the law is a set of social processes or institutionalised forms of social ordering that 
create form for human interaction, which are reasoned and conscious responses to 
resolving social controversies. 35  The procedure put in place effectively reflects the 
demands identified as being essential to the proper functioning of socio-legal order. 
These rules are arrived at as a process of discovery and 'realistic considerations of what is 
necessary to ensure that 'attempts to guide human conduct by rules, does not miscarry'. 36  

In this way, rules are conventional only in as much as they represent shared views of the 
appropriate conduct that has grown up spontaneously through experience and discussion. 
That is, procedural rules are conventional in the sense that they are not arbitrary. 
However, Procedural Natural Law theorists have not gone so far as to argue that these 
rules are, of themselves, individually universal or translatable for any other state. Rather, 
there is only one trans-social goal of procedural law: the restraint of a potentially 
oppressive state and the guidance of a citizenry who seek assurance in the complete 
autonomy to be able to live within the 'sphere of non-proscribed conduct'. 37  

As each municipal system seeks to strike the appropriate balance between individual and 
state, it begins the process of shaping a procedural response by making determinations 
about aspects of procedure and evidence. This might involve finding that a specific 
provision is sound or unsound, oppressive or beneficial, valid or invalid, thereby shaping 
alternative traditions of procedural response. The result is a legal process that has been 
heavily influenced by `[d]eeply rooted historically conditioned attitudes' 38  about the 
nature of law. 

34 
Ibid, 131. 

35
Wueste, 'Fuller's Procedural Philosophy of Law (1986) 71 Cornell Law Review 1212. Note that for Fuller there is an 

element of reciprocity in the ordering of human relationships. By declaring and promulgating rules, a tacit commitment 
or contract is agreed. The state agrees to abide by rules for governing its citizens and undertakes to extend a minimum 
respect for those rules in its actions. In exchange citizens give their consent to be governed by a 'regime of officially 
declared law'. Winton, The Principles of Social Order (1981) 172. The requirement of the states to abide by their own 
published rules, Fuller regards as 'the very essence of the rule of law' and the 'one deep affinity between legality and 
justice': Fuller, The Morality of Law (1969) 209-210, 153-159 (respectively). 
36 

Fuller, The Morality of Law (1969) 38-39. 
37 

Boyle, 'Legal Realism and the Social Contract: Fuller's Public Jurisprudence of Form, Private Jurisprudence of 
Substance' (1993) 78 Cornell Law Review 371, 393 
38 

Merryman, The Civil Law Tradition: An Introduction to the Legal Systems of Western Europe and Latin America (2 
ed, 1985) I, 1. 
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1.4 THE SEPARATE ORIGINS OF COMMON AND CIVIL LAW 
The foregoing conditioned responses have led to the emergence of two highly influential 
contemporary legal traditions, 39  primarily civil law40  and common law41  systems of trial 
organization and operation. 42  In each legal system, decisions as to the concrete rules that 
regulate a trial process have been influenced heavily by what is believed to be the proper 
method for deciding legal disputes. As the two families of law evolved, each system 
developed laws of evidence and procedure, which have emerged out of the need to 
establish a regularised framework and a consistent methodology. Outcomes of trials are 
determined as much by these methodologies, as the merits of the controversy. 43  

The modality of the criminal process in both the dominant legal traditions has grown up 
around separate historical and social forces. From its early development, the English 
common law judges gave favour to the notion of individual freedom, as a central tenet of 
Lockean 44  liberal values that manifest in a distrust of state. Premised upon these values, a 
system of procedure emerged that aimed to restrain the powers of the state and extend to 
individuals the freedom from state intrusion in their private sphere. 45  In this way 
procedural law, which limited the scope of the state's activities, came to symbolize the 

39 Other legal traditions include Socialist law and Muslim law. 
40 

See Tetley, 'Mixed Jurisdictions: Common Law vs Civil Law (Codified and Uncodified) (2000) 60 Louisiana Law 
Review 677. 'Civil' law may be defined as that legal tradition which has its origin in Roman law, as codified in the 
Corpus Juris Civilis of Justinian, and as subsequently developed in Continental Europe and around the world. Civil law 
eventually divided into two streams: the codified Roman law (as seen in the French Civil Code of 1804) and uncodified 
Roman law (as seen in Scotland and South Africa). Civil law is highly systematised and structured and relies on 
declarations of broad, general principles, often ignoring the details. 
41 For a description of the common law see: Tetley W, 'Mixed Jurisdictions: Common law v. Civil Law: Codified and 
Uncodified ' (2000) 60 Louisiana Law Review 677, 678. Common law began as a system of judicial administration 
dispensed by the King's Counsellors and later by judges in England. It maintained a case by case approach, extending 
to every subject the opportunity to distinguish his/her case on the facts. Anthropologists have traced the adversarial 
system back to a time where a process was implemented as a substitute for the private vengeance. The system can be 
found in the Greek polis as well as in Republican Rome. Tetlly describes the Common law as the 'legal tradition which 
evolved in England from the 11th century onwards. Its principles appear for the most part in reported judgments, 
usually of the higher courts, in relation to specific fact situations arising in disputes which courts have adjudicated. The 
common law is usually much more detailed in its prescriptions than the civil law. Common law is the foundation of 
private law, not only for England, Wales and Ireland, but also in forty-nine US states, nine Canadian provinces and in 
most countries which first received that law as colonies of the British Empire and which, in many cases, have preserved 
it as independent States of the British Commonwealth' 
42 National legal systems based on civil law generally apply the inquisitorial system, while the common law system 
applies the adversarial model. As such the terminology are used interchangeable within the text of this thesis. This is 
consistent with the view of distinguished comparative law academics (see: Damaska, The Faces of Justice and State 
Authority:A Comparative Approach to the Legal Process (1986) 3-6, La Faye, et al, Criminal Procedure (2000) 30-33). 
43 See Christie, 'Some Key Jurisprudential Issues of the Twenty First Century' (2000) 8 Tulane Journal of 
International and Comparative Law 217. Christie has gone as far as remarking that 'courts operating in different legal 
cultures can reach different conclusions on the same issue not necessarily because they take different views on the 
merits of the issue involved, but because they have a different view of the judicial function and/or utilize different 
judicial techniques' (p 224). The difference in methodology prompted the famous remark from Professor Schlesinger 
that it would be preferable to be tried under common law procedure if guilty and under civil law procedure if innocent: 
Schlesinger, Comparative Law: Cases Texts and Materials (3 ed, 1970) 344. 
44 

From the Lockean viewpoint, subjects agreed to forfeit to the State only a measured portion of their liberty, as 
outlined by the statute: see Locke, Second Treatise of Government (1689) (1980 ed) Ch 11. Note, however, that in 
common law, any loss of liberty is to be read against the background of case law, and must be appropriate to the 
individual merits of each case. 
45 For an extensive look at the link between the adversarial system and the ideology that fears state power see 
Damarska, 'Structures of Authority and Comparative Criminal Procedure' (1975) 84 Yale Law Journal 532-539. 
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best method of safeguarding the individual, against the abuse of the state, in the context 
of the criminal tria1.46  

Conversely, civil code countries gave weight to the thinking of Rousseau 47  drawing their 
own authority directly, and primarily, from code or statute, upon the premise that the state 
is the source of all rights under the social contract. Continental European courts received 
civil law from Ancient Rome" and retained it by codification and literal application of 
the doctrine.49  This strict adherence to doctrine over jurisprudence has come to 
distinguish civil law processes from the common law. In contrast to the common law, 
which places judge-made precedent at the core of its decision making, 5°  the civil law 
historically took a strict view, by maintaining that no curial decision could have 
regulatory effect for anyone not a party to the litigation. 

1.5 TRIAL THEORY: DIFFERING VIEWS ON THE NATURE OF 
THE TRIAL 
Notwithstanding the different trial constructs, comparative law academics have attempted 
to analyse whether it is possible to distil the underlying aims of both models to a set of 
common objectives. Some maintain that the two systems are poles apart. 51  This 
difference in procedural and evidentiary practices, it is suggested, results from a deeper 
contrast in the philosophies employed, and assumptions made by the two systems, not 
only with respect to what they expect the trial to achieve, but even in their view of human 
nature. 

Civil lawyers argue that the common law adversarial system so ritualises aggression, and 
has become so concerned with 'rules regulating the battle [that] it seems perfectly 
acceptable that a party, perhaps in the right on the merits, [should] lose on a 

46 
Rather than appeal to large bodies of abstract rules, the court maintained continuity with decisions of its 

predecessors by adapting each new case to established precedent through a method of analogy. See Christensen, 
'Getting to Peace by Reconciling Notions of Justice: The Importance of Considering Discrepancies Between Civil and 
Common Legal Systems in the Formation of the International Criminal Court' (2001-2) 6 UCLA Journal of•
International Law and Foreign Affairs 391,399-400 In this way, common law judges would set out their reasons for 
deciding a case (or stare decisis), thereby enjoying the authority of reason. 
47 

Jean-Jacques Rousseau (1712-1778) was a Franco-Swiss philosopher of the Enlightenment. According to Rousseau, 
submission to the authority of the general will of the people as a whole guarantees individuals against being 
subordinated to the wills of others. By joining together through the social contract and abandoning their claims of 
natural right, individuals can both preserve themselves and remain free. This ensures that citizens submit to authority 
because they are, collectively, the authors of the law. See generally Rousseau, The Social Contract, Or Principles of 
Political Right (1762) (English translation 1968). 
48 

See Cassese, International Criminal Law (2003) 366. 
49 

Today civil law predominates in most of Western Europe, all of Central and South America, many parts of Asia and 
Africa and a few enclaves (such as Louisiana, Quebec and Puerto Rico). 
50 

Merryman, The Civil Law Tradition: An Introduction to the Legal System of Western Europe And Latin America (2 
ed, 1985) suggests that civil law systems are largely identified by written constitutions and specified criminal, civil and 
commercial codes as the exclusive source of law. 
51 

See, for example, Damaska, Structures and Authority and Comparative Criminal Procedure (1975) 480; Damaska, 
'Free Proof and its Detractors' (1995) 43 American Journal of Comparative Law 343; Damaska, 'Evidentiary Barriers 
to Conviction and Two Models of Criminal Procedure: A Comparative Study' (1973) 121 University of Pennsylvania 
Law Review 506; Damaska, The Faces of Justice and State Authority: A Comparative Approach to the Legal Process 
(1986). 

12 



Chapter 1 

technicality'. 52  The converse is argued by some common law commentators, who contend 
that an excessive preoccupation with 'material truth' in the civil law trial might give 
implicit approval to less than savoury methods of fact finding. 53  If there is one thing that 
commentators share in common, it is that 'common law procedure confounds the civilist 
as much as civil procedure confounds the common law attorney' . 54  

1.5.1 One truth vs many truths 
Conjecture aside, comparative law academics have identified distinct differences between 
the objectives of the two major legal traditions, specifically that a civil law trial attempts 
to ascertain the truth, whilst the trial at common law, seeks to achieve fact finding 
precision often erecting 'evidentiary barriers to conviction'. 55  

While the search for truth is germane to the objectives of both common and civil law 
rules, and are expressed in terms requiring the revelation of the truth (ie, witnesses are 
required to take an oath to tell the truth and are subjected to examination and cross-
examination so that their assertions may be tested), 56  there is a difference in emphasis. At 
some point along the truth continuum, the two trial theories part company. Whereas the 
civil law trial seeks to discover the actual truth, the common law is concerned with a 
more qualified form of truth; that being discernable proof. 57  For the civil law the 
guidelines that control both the modality of the trial and the admissibility of evidence 
must not defeat the court in its central objective (ie, the search for truth). 58  By contrast, 
common law proceedings aim to determine whether the party bearing the burden of proof 
has adduced sufficient evidence to discharge that burden within the realms of admissible 
evidence. 59  This is because, for the common law theory of the trial, truth is not absolute 
but plural. There is not one, discernable, discoverable, objectifiable truth, but many 
truths. 'Truth' emerges from dialectic between two equal parties, and through a strictly 
controlled procedural and evidentiary process it is possible to alleviate the power 
disparity, so that each party might be afforded the same opportunity to present their truth. 
In this way truth is not discovered; it emerges. 

52 Damaska, Evidentiary Barriers to Conviction (1973) 581. 
53 McClelland, 'A Non Adversarial Approach to International Criminal Tribunals' (2002) 26 Suffolk Transnational 
Law Review 1,13 . 
54 Markovits, 'Playing Opposites Game: On Mirjan Damaska's The Face of Justice and State Authority; A 
Comparative Approach to Legal Process' (1989) 41 Stanford Law Review 1313, 1314. 
55 Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure (1973) 579. 
56 Derham, 'Truth and the Common Law Judicial Process' (1963) 5 Malaya L Rev 342; Weinstein, 'Some Difficulties 
in Devising Evidentiary Rules for Determining Truth in Judicial Trials" (1966) 66 Columbia Law Review 223. 
57 Damaska, Evidentiary Barriers to Conviction and Two Models of Criminal Procedure (1973) 513. 
58 Pizzi and Marafloti, 'The New Italian Code of Criminal Procedure' (1992) 17 Yale Journal of International Law 7; 
Van Kessel, 'European Perspectives on the Accused as a source of Testimonial Evidence' (1988) 100 West Virginia 
Law Review 817. 
59 See Fairlie, 'The Marriage of Common and Continental Law at the ICTY and its Progeny, Due Process Deficit' 
(2004) 4 International Criminal Law Review 243 (who remarks that '[t]his difference in attitude towards the value of 
truth in criminal proceedings relates to the very essence of each system in such a way that discrepancies between the 
two systems become obvious at as early a point in the proceedings as the pre-trial phase': at 248). 
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1.5.2 Presentation vs investigation of relevant material 
The nature and purpose of the civil law trial process also differs from the common law, in 
that its rules aim to administer a system whereby the state conducts an investigation, 
assisted by the parties, in pursuit of the truth. Conversely, the common law applies 
procedural and evidentiary laws, ostensibly aimed at controlling legal opponents in their 
quest to place information before the court. In crude terms, the common law procedure 
describes the criminal trial as a dialectic process by which assertions made must be 
proved, or the defendant is released (ie a contest model), whereas civil law procedure 
describes a method by which the truth is discovered by neutral testing and verifying 
assertions of fact (ie official investigation model). 

This has led to code-based civil law countries developing a procedural approach that 
more closely estimates the objectives of an inquisition or judicial inquiry than its 
common law brethren. In practice, the foregoing translates to a civil law trial judge with 
the power to question witnesses, not limited by a need for neutrality, and a trial process 
that does not seek to control or limit the evidence by implementing a complex set of 
exclusionary rules. Furthermore, the outcome of the civil law trial process is based upon 
the intimate conviction and free evaluation of the judge, taking into consideration all 
relevant facts, and lending weight to the material deemed to be probative. 

The common law criminal trial, on the other hand, is not a judge-led process. It is the 
responsibility of the parties to select, present, object to, and test the evidence within the 
context of a body of rules that guide the participants, parties and judge through the trial 
process. As a consequence, the search for truth is limited by the fact that the parties who 
place the material before the court thereby define not only the dispute, but the manner of 
proceedings and the proof offered in support of their case. Furthermore, the passivity of 
the judge is a fundamental cornerstone of liberal common law societies, stemming from a 
belief that truth and the convictions of guilty persons are not paramount. Rather trial 
outcomes must be weighed against the serious consequences of conviction, fear of error, 
concern for individual rights, and fear of abuse of state power. Hence the trial must give 
'credibility if not substance to the idea of the adversarial system, as a genuine contest 
between more or less equally placed forces' . 6°  

1.5.3 Open vs. closed approach 
For the common law there are no immutable principles which, once learned, serve to 
resolve all future questions; rather there is a heavy reliance upon the process of 
argumentation using 'a body of cases which form a point of departure for reasoning by 
analogy and distinction'. 61  Throughout the trial, 'common law lawyers engage in 
complex factual triages distinguishing as factually different and distinct, those cases 
whose outcomes would militate against their clients interests' while at the same time 
'presenting as analogous the facts of cases whose outcomes militate in favour of their.  
clients'.62  This approach is based upon liberal influences and extends to judges the 
flexibility to review each case in a manner whereby judges 'imbued with the spirit of the 

60 Sallmann, 'The Criminal Trial on Trial' (1983) 16 kW Journal of Criminology 31 ,31 
61 Curran, 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63,82. 
62 

lbid 77. 
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law may direct its application'.63  The trial process, then, is not a blunt instrument but 
machinery sensitive to, and reflective of, the peculiarities of each case. This is because, 
without reference to context 'the idea of justice can have no specific content'. 64  

While the common law is 'open' to import, the civil law legal rules are 'closed', such that 
every possible situation is governed by a limited number of general principles. The 
common law promotes a pluralist approach drawing from an empiricist tradition where 
particular predicaments require their own specific treatment. The civil law, conversely, 
promotes a superstructure of theory valid for any time or place dealing with individual 
predicaments with universal objectivity. 65  

Common law lawyers reject this impulse to reduce legal reasoning to a scientific 
deduction, instead attempting to bridge the gap between the universal and timeless text of 
the law and the demands of each individual case through preparedness to allow interplay 
and dialogue. For the common law lawyer, legal rules have a higher level of abstraction 
and are 'endowed with certain generality situated above the specific application' 66  that 
allow courts to give concrete meaning, while at the same time allowing for the individual 
merit of each case. In this way the authoritative substance of the law is generated anew 
with every reading of the text. Consequently, a just outcome for the common law lawyer 
is a 'confused notion' that cannot be clarified according to absolute truth, 67  this stemming 
from the view that legal practice is a reasonable, even if not thoroughly rationalised, 
social activity. 68  Common law practitioners are therefore comfortable in viewing the law 
as a 'living thing', 69  albeit one that 'moves by moderate steps carefully taken'. 7°  Judges 
frequently make findings that particular evidentiary provisions are harsh or unfair, 
thereby adopting the position that whilst the law might work from the general premise of 
treating similar cases similarly, it is not averse to being persuaded why it should not 
deviate in certain circumstances. 

1.5.4 Facts vs procedural context 
For civil law lawyers 'it is not the procedure which guarantees legitimacy, good law and 
justice, but [...] the higher instance which is close to the roots of justice'. 7I  Civil law 
processes and procedure are de-emphasised in favour of an approach that embraces 
unequivocal and absolute truth, without artificial obstruction. For the civil lawyer, a 

63 Perelman, Justice Law and Argument: Essays in Moral and Legal Reasoning (Petrie et al translation, 1980)59. 
64 Mootz, 'Law in Flux' (1999)11 Yale Journal of Law & the Humanities 311. 
65 Woodfin et al, 'Doctrine, and Jurisprudence in Mexico and Elsewhere', in Dainow (ed), The Role of Judicial 
Decisions and Doctrine in Civil Law and in Mixed Jurisdictions (1974) 315. 
66 David and Brierley, Major Legal Systems in the World Today (3 ed, 1985) 94. 
67 Perelman and van der Elst (eds), 'Due Process of Law — A Confused and Confusing Notio 
Contenu Variable en Droit (1984) 157. 
68 Woodfin et al, 'Doctrine, and Jurisprudence in Mexico and Elsewhere', in Dainow (ed), 7' he Role of Judicial 
Decisions and Doctrine in Civil Law and in Mixed Jurisdictions (1974) 315. 
69 David and Brierley, Major Legal Systems in the World Today (3 ed, 1985) 47. 
70 Ibid, 7. 
71 Being the words of Professor Thomas Fleiner, from address delivered at Georgetown Law Center, Comparative 
Consitutional Law Conference (Sept 17 1999), quoted in Curran, 'Romantic Common Law, Enlightened Civil Law' 
(2001) 7 Columbia Journal of European Law 63,81. 

n' in Les Notions a 
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correct answer exists, and that answer must be discoverable in principle. 72  The Code 
corresponds with the civil law notion of evident truths codifying into law an embodiment 
of an organic whole or harmonious collection of legislative principles. The governing 
Code is deemed all-inclusive and complete, and is to be administered mechanically with 
only exceptional recourse to creative interpretation. The Code is an insurance against the 
infinite regress caused by deductive thought and judicial fashioning. For civil law lawyers 
the classic text is paramount because it embodies invariable truths in a concise and 
exhaustive form. 73  

By comparison, while facts are central to the common law practitioner, the procedural 
context is primordial. It is through the use of form, procedure and 'a concentration to the 
point of obsession on the judicial process', 74  that facts are subject to the courts optic or 
prism of perception. 75  Only those facts that that the adversarial parties agree to be 
relevant, proper and probative form the parameters for judicial deliberation. Method is 
emphasised above substance,76  leading academics to pronounce that 'at the heart of the 
common law lies an exaltation of methodology of argumentation that not only rivals, but 
determines substantive law'. 77  

1.5.5 Implication for procedural fairness 
It is paramount to the common law that the contest be fair, to the extent that it is prepared 
to subordinate the search for truth, to competing interests of fairness (ie, such as the rights 
of the accused, and safeguards against official abuse). 78  A just result therefore, at 
common law, is a reasoned selection made between competing positions that is 
acceptable only in so far as it can be justified on the grounds of procedural fairness. By 
comparison, a civil law judge traditionally excludes discourse on 'justice' and 'fairness' 
as a meaningful factor in interpreting adjectival rules, instead construing laws in a value 
neutral fashion, divorcing the concepts of 'what is' from 'what ought to be'. Thus the 
tendency for judicial creation in civil law culture remains the exceptional recourse, 
surrendering only in circumstances of 'rare and exceptional cases incapable of fitting into 
the world of rational legislation'.79  

72 The civil law drew from the age of Enlightenment where 'to every genuine question there were many false answers, 
but only one true one. All that is needed [is] a reliable method of discovery': Berlin, Age of Enlightenment; The 18th 
Century Philosophers (1984) 16. 
73 Tulkens, 'Criminal Procedure: Main Comparable Features of the National Systems' in Delmas-Marty (ed), The 
Criminal Process and Human Rights; Towards a European Consciousness (1995) 1-15. 
74 Hart, 'American Jurisprudence Through the English Eyes' (1977) 11 Georgia Law Review 1169 ,1169. 
75 Curran, 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63,77. 
76 Australian Law Reform Commission Report Evidence, Vol I, Report 26 (1985) 33. 
77.  Curran 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63, 77. 
78 Pizzi and Marafioti, 'The New Italian Code of Criminal Procedure' (1992) 17 Yale Journal of International Law 7. 
One explanation for this evidentiary approach may be that the adversarial system is strongly motivated by distrust of 
public officials and thus incorporates safeguards against official abuse. See: Damaska, 'Evidentiary Barriers to 
Conviction' (1973) 121 University of Pennsylvania Law Review 506, 583. Another explanation is that the common law 
is preoccupied with regulating the contest so that the trial process upholds the right to a fair trial. 
79 Herman, 'Excerpts from a Discourse on the Code Napoleon by Portalis and Case Law and Doctrine by A Esmein' 
(1972) 18 Loyola Law Review 23, 69 

16 



Chapter 1 

It is not surprising therefore that adjectival laws relating to procedural fairness provisions 
have traditionally received considerably more attention in common law jurisdictions, 
'while substantive law habitually received more attention in civil law jurisdictions'. 80  
This has led some commentators 81  to suggest that the common law judge is more 
responsive to societal needs because there exists no divide between fact and norm. This 
has led Professor Lon Fuller to approve of the 'coalescence of fact with law' and to 
endorse case law as the better adaptation than strict interpretation of legislation for 
fostering a procedurally fair trial outcome. 82  

1.6 A BRIEF COMPARATIVE ANALYSIS OF PROCEDURE 
The disparities between the two dominant legal traditions outlined above have far 
reaching implications for the international criminal process. The incongruence that results 
from a combination of theoretical models has potential ramifications for the procedural 
fairness standard offered to defendants indicted for international crimes. This is because 
blending two separate legal cultures generates an internally conflicted system of trial that 
is condemned to try and 'serve two masters'. 

Since each legal system consists not only of a set of normative values, but also a 
procedural process, it utilises certain methodological rules that advance its own 
intellectual paradigm. The civil law system emphasises truth and efficiency in processing 
alleged wrongdoers, whilst the common law promotes truth in the context of a procedural 
fairness mode1. 83  The underlying philosophical differences translate to differences in 
practice, including the partisan nature of the proceedings, the investigative and 
adjudicative role of the judge, the level of judicial participation, the conception of 
evidence, and the perception or what might constitute an apprehension of bias. 

A comprehensive appreciation of the difference in the criminal process in the two major 
legal traditions necessitates an understanding of comparative variance. Whilst much of 
the literature describing the international procedural blend speaks of a harmonised 
balance, it is the persisting divergence in structural, institutional and procedural responses 
that contribute to the unsettled nature of the trial in practice." This has meant that whilst 
issues of substantive criminal law do not vary substantially between legal traditions, the 
real differences that separate the two families of law is their application of legal 
procedure. 

It is therefore a profitable exercise to assess how procedural fairness has been 
institutionalised and interpreted differently under civil and common law models, as 
determined by their respective underlying theoretical objectives. Given the complexity 
and depth of the subject matter, there are limitations upon the extent to which this thesis 
can give detailed treatment to comparative aspects of procedure. Rather, te general aim is 
to create a general understanding of the same, in order to facilitate an appreciation of the 

80 Tetley, 'Mixed Jurisdictions' (2000) 60 Louisiana Law Review 677, 707. 
81 Fuller, The Law in Quest of Itself (1940) (1966) 40-41. 
82 Curran, 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63,108 . 
83 Samaha, Criminal Justice (1988) generally. 
84 Reichel, Comparative Criminal Justice Systems; A Topical Approach (2 ed, 1999) 138. 
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interplay of the two systems in international criminal trial. An understanding of these 
tensions assists in an appreciation of the potential difficulties that emerge as a result of 
mixing two legal systems. A brief overview of how each legal model protects the 
procedural rights of defendants under its regime forms the foundation for an 
understanding of how procedural aspects of both systems experience tension when 
combined in the context of the international trial. As such, what follows is a brief 
coverage of how both traditions of law interpret various aspects of procedural fairness in 
distinctive ways. 

1.6.1 COMPARATIVE PRE-TRIAL PROCEDURE 
Comparative law experts have noted that comparisons between the two systems are more 
often superficial and frequently focused on the trial phase, as opposed to the entirety of 
the proceedings. There is, however, a fundamental difference in approach at the pre-trial 
level that impacts the manner in which investigations are conducted and evidence 
gathered. 

1.6.1.1 Investigation 
The first point of departure between common and civil law systems begins with the 
identification of the criminal suspect. At the common law investigation stage, police 
officers conduct initial investigations. While the relevant police investigators (and 
ultimately the prosecutor who handles the case) are required to consider evidence that 
favours the accused, neither have the affirmative duty to investigate exonerating material. 
The police hand the matter over to Prosecutor after a charge is officially laid, whereupon 
the Prosecutor has a discretionary power to proceed. The role of the Prosecution is more 
'akin to private attorneys than quasi judicial figures', 85  putting together 'a case' for 
prosecution in a partisan fashion. This is not to suggest that the common law prosecutor's 
role is not to seek a conviction at any cost. Rather it is generally accepted that 
exculpatory evidence will be disclosed and that a case will be compiled upon it merit. The 
Prosecution however prepares a 'case' against the defendant for trial, whilst the Defence 
gathers evidence autonomously. 

The manner in which evidence is gathered varies amongst civil law domestic 
jurisdictions.86  In countries such as France or Holland, evidence gathering is conducted 
by an investigating judge, who inherits a case initiated by the Prosecutor." In these 
traditional civil systems the police (or police judiciare) generally initiate investigations. 
Once the matter is referred to a Prosecutor there is no prosecutorial discretion to 

85 Keen, 'Tempered Adversariality (2004) 17 Leiden Journal of International Law 767,771. 
86 As a loose collection, civil law legal systems of criminal investigation are as diverse as they are changeable: see van 
Kessel, 'European perspective on the Accused as a Source of Testimonial Evidence' (1998) 100 West Virginia Law 
Review817,801-02 
87 Note that some civil law countries now bestow the role of investigating judge upon the Prosecutor or an alternative 
investigating authority, who is then subject to 'neutral judicial oversight' to ensure compliance with its impartial duties. 
See Pizzi and Marafioti, 'The New Italian Code of Criminal Procedure' (1992) 17 Yale Journal of International Law 7 
(who refer to the movement from judicial control to 'judicial oversight', citing countries such as Germany and Portugal 
as examples of this transition). 
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proceed. 88  Upon the initiation of a prima facie case, an investigating judge (or juge 
d'instruction), acting as an independent organ of justice, is appointed. The latter's 
function is to 'pursue all inquiries that are deemed useful in discovering the truth', 
including inquiring into both exculpatory matters that might exonerate as well 
incriminating evidence that might assist in securing a conviction. 89  In compiling 
information, the investigating judge or state official is subject to various rules with regard 
to the recording of statements and the authentication of documents. As a consequence of 
the civil law investigation process, the investigating judge (or state agent) amasses a case 
file or dossier." The dossier must contain summaries testimonies and a record of proof-
taking activities and will include the Prosecutor's charge sheet together with an indication 
of the legal argument to be advanced at trial. Also the dossier will include both 
incriminating and exculpatory evidence and, more often than not, will be informative as 
to what the accused is likely to say in court 91  

There is much emphasis on the impartial gathering and preparation of pre-trial material at 
civil law, the outcome of which forms the basis of the material for trial. Civil law truth 
finding theory has adapted the role of juge d' instruction to direct criminal investigations 
as a neutral and disinterested collector of facts. The juge d'instruction not only reviews 
but draws conclusions before referring the matter to a Prosecutor who conducts the matter 
at trial. This clear separation between the pre-trial and trial phase of proceedings, and the 
referral to a neutral trial judge, adds another layer of truth filter, thereby helping to 
eliminate investigator bias. Indeed the trial phase which is preceded by a 'purportedly 
non-partisan investigation' 92  receives a full dossier of investigated facts distilled as 
discernable truth from observable and testable facts. It is a central tenet of the civil law 
criminal investigation procedure that a 'unilateral official' inquiry, free from partisan 
consideration, is the most appropriate means of achieving, to the extent possible, an 
impartial investigation of the 'truth.' 93  These discovered facts are then referred to the 
trial judge for confirmation, review and sentence. In this way, the role of the trial is much 
less prominent than in common law, 94  reflecting civil law theory that 'requires an 
inordinate amount of faith in the integrity of the state and its capacity to pursue truth 
unprompted by partisan pressures'. 95  By comparison, the common law is less trusting of 
the capacity of the state to investigate in an unbiased fashion, placing greater emphasis on 
the interplay between adversaries in the public trial process as an appropriate way of 
discerning the facts, free of pre-conceptions. 

88 
In countries where the investigating judge still exists, the discretion to prosecute is generally subject to review by an 

indicting chamber. See Schlesinger, 'Comparative Criminal Procedure' (1977) 26 Buffalo Law Review 366 (discussing 
prosecutorial discretion in France which is subject to review by a three judge panel). Manch, 'Throwing the Baby Out 
with the Bathwater' (2002) 19 Arizona Journal of International and Comparative Law 1037. 
89 

Lerner, 'The Intersection of Two Systems' (2001) University of Illinois Law Review 791, 802. 
90 

Damaska, 'Evidentiary Barriers to Conviction' (1973) 121 University of Pennsylvania Law Review 506, 533-534.. 
91 

Ibid, 535. 
92 

Damaska, 'Evidentiary Barriers to Conviction' (1973) 121 Univ of Pennsylvania Law Review 506, 511 . 
93 

Damaska, 'The Uncertain Fate of Evidentiary Transplants' (1997) 45 American Journal of Comparative Law 843. 
94 

Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 767 at 772 (who remarks that the 
'civil law theory is grounded in pre-trial procedures, whereas common-law theory is rooted in the trial process). 
95 

Jorg, 'Are Inquisitorial and Adversarial Systems Converging?' in Fennell eta!, (eds) Criminal Justice in Europe; A 
Comparative Study (1995) 46. 
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The juge d'instruction is not traditionally subject to executive control, and so generally 
may exercise wide ranging investigatory powers, including the powers of search and 
seizure, 96  the authority to impose intrusive measures, the power to detain," and the 
general power to either direct or personally investigate matters. 98  The defendant's 
involvement in the proof taking process from the beginning is another distinguishing 
characteristic of the civil law system. The suspect is generally allowed to challenge 
evidence during the investigative stages, and challenge the indictment when it is being 
confirmed in court.99  While the common law suspect is not actively involved in the pre-
trial investigation save for making a statement, the civil law permits a suspect to take part 
in the investigation and direct the judge with respect to what witnesses to contact. m  This 
is because the civil law views witnesses as 'witnesses of the court' and not 'witnesses of 
the parties'. 1°1  Furthermore, there exists a distinction between the two systems in relation 
to the accused participation in the confirmation of the indictment.. While continental 
systems allow for an accused, in open court, to dispute a charge prior to confirmation of 
an indictment, the common law does not allow a challenge at this stage. 1°2  

1.6.1.2 Right to Silence 
Notwithstanding the active participation of suspects in the civil law pre-trial interrogation 
and investigation, the right to silence is a legal protection generally enjoyed. The right 
extends from the moment of suspension of freedom of movement (which is most often 
arrest) to the ultimate conclusion of the trial. The right to silence in the civil law trial is 
weakened by the practice of requiring the defendants to make a statement at trial. Whilst 
this statement is not taken under oath and the defendant is not subject to cross-
examination by the prosecutor, it is nonetheless a diminished form of silence than 
enjoyed by the defendants at common law. l03  

98 However, in some civil law jurisdictions, such as Italy, the Juge d'instruction plays a similar role to the judge in the 
common law, leaving the preliminary investigations to the Prosecutor, whilst the juge exercises executive control over 
the use of intrusive methods. Some commentators have described the Italian model as the 'judge of the investigation' as 
opposed to the 'investigating judge'. See Tulkens, 'Criminal Procedure: Main Comparable Features of the National 
Systems' in Delmas—Marty, (ed) The Criminal Process and Human Rights; Towards a European Consciousness (1995) 

- 12. Owing to the potential for abuse, some countries have abandoned the function of investigating judge. For example, 
Germany abandoned the function of investigating judge in 1974 and Italy radically reformed it criminal procedure (to 
reflect the above) in 1988. 
99 See Safferling, Towards An International Criminal Procedure (2001) 181. 
100 Lerner, The Intersection of Two Systems' (2001) 3 Uni of Illinois Law Review 791,802-3 A direct approach to a 
witness may result in discounting the testimony. A direct approach to the witness viewed is viewed as an attempt to 
'pollute' the Court's sources of information, and may be treated as an ethical violation on behalf of the offending 
attorney. 
101  Damaska, The Uncertain Fate of Evidentiary Transplants (1997) 839. 
102  Safferling, Towards An International Criminal Procedure (2001) 181. 
103  See Amann, 'Whipsaw Cuts Both Ways: The Privilege Against Self Incrimination in an International 1.,Mv Context' 
(1998) 45 UCLA Law Review 1254. 
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Notwithstanding the variation in application, the right to silence is recognized in most 
legal systems, 1°4  such that in both civil and common law systems there is a general 
requirement to inform the accused of his/her right to silence at the commencement of a 
criminal interview. 

1.6.1.3 Pre-Trial Detention 
Once formally charged, the common law defendant possesses a general presumption for 
pre-trial liberty, based upon the defendants assumed innocence and the notion that an 
individual is better able to prepare his/her defence if free. Conversely, while the notion of 
pre-trial release also exists in civil law jurisdictions, the general principle is that the 
presumption is reversed resting upon the defence to show exceptional circumstances for 
pre-trial release in serious offences. 1°5  

1.6.1.4 Prosecutorial Discretion 
In terms of whether the matter proceeds to formal prosecution, the common law 
prosecutor enjoys a substantial prosecutorial discretion, whilst civil systems formally 
mandate compulsory prosecution. The discretion enjoyed by prosecutors in common law 
traditions has come to legitimise the concept of a plea bargain. A bargain struck with the 
Prosecution is consistent with the partisan approach of the common law where the parties 
shape the criminal outcome, but for the continental ideal of justice there is an inherent 
distrust of formal plea bargains. 106  The civil law resists the trade off between justice 
properly executed and the efficiency of the guilty plea practice, citing sentencing 
disparity and insufficient procedural safeguards as the rationale for resisting this criminal 
procedure. 107  

1.6.2 COMPARATIVE TRIAL PROCEDURE 

1.6.2.1 Role of the Judge 
The common law trial is one that is both 'adversarial' and 'accusatorial' in nature;'" it is 
perceived as a contest in which the evidence is controlled by the parties, with the court 
keeping each of the parties in check by 'acting as an umpire or evidentiary traffic 
warden'. I°9  By contrast, the civil law is referred to as 'inquisitorial' because it is 
perceived as an official investigation by the presiding trial judge who assumes the 

104 While initially alien to inquisitorial justice systems, the right spread across continental Europe, in various forms, 
throughout the late 20th century due to developments in international law, which saw the universal adoption of certain 
frcedural fairness protections into municipal law. 

5  Cassese, International Criminal Law (2003) 371. 
106 Miller, 'Towards an New Understanding of Comparative Criminal Procedure' (1990) 22 New York University 
Journal of International Law & Politics 215 , 215. 
107 Grande, 'Italian Criminal Justice: Borrowing and Resistance' (2000) 48 American Journal of Comparative Law 227, 
252. 
108 Though the two terms are often used interchangeably, they do not share the same meaning. The word 'adversarial' 
connotes the 'contest' aspect of the proceedings, while the 'accusatorial' aspect refers to the concept 'that he who 
accuses — proves'. That is, the accusatory nature of the common law trial sets up a dynamic where the prosecution must 
prove the guilt of the accused. The accusatorial aspect manifest itself in the principles of the presumption of innocence 
and the burden of proof. See Fairlie, 'The Marriage of Common an Civil Law' (2004) 4 International Criminal Law 
Review 252. 
109 Walpin, 'America's Adversarial and Jury Systems: More Likely to Do Justice (2003) 26 Harvard Journal of Law 
and Public Policy 175, 176. 
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responsibility for leading the inquiry, determining guilt and imposing the penalty, in a 
manner committed to and logically aligned with the central objective of truth finding. 

A major procedural distinction, then, between the legal traditions is the fundamentally 
different role of the judge. In the common law the judge sits passively before two highly 
motivated parties who elicit the evidence supporting their case. The judge manages or 
supervises the case so that both parties are heard equally, viewing 'the case from a peak 
of Olympian ignorance'. 110 As an umpire of sorts, the adversarial judge 'intervenes 
whenever necessary in order to prevent the information on which the jury will base its 
verdict being polluted by improper elements'. 1 H  

By contrast, the civil law institutional arrangements are less concerned with assurances of 
impartiality because, as discussed above, 112  the evidence is gathered impartially to begin 
with. The presence of an investigating judge and the provision of a dossier before trial 
mean that the trial judge not only has prior knowledge of the case, but is well versed in 
the facts. Moreover, the civil law trial judge is extensively involved as an investigator 
with parties assisting the judge in his or her inquiry rather than the reverse. The judge 
dominates the proceedings to the extent that extensive, heavy handed or one-sided 
questioning of witnesses by the judge does not of itself raise the issue of a reasonable 
apprehension of bias. Indeed, in situations where the case file evidence provided is 
insufficient, the judge can call evidence proprio motu 113  during the course of the trial. 
Hence the activity of the judge in criminal proceeding has a profound effect upon 
evidence in the trial. The civil law trial proceeding, or official inquiry, does not promote 
competitiveness but is one wherein judicial activity operates 'with a mediating result'." 4  
The separation between the means of proof, and the party who offers it, results in a forum 
wherein 'the adequate manner and proper degree of testing informational sources' s  at 
trial need not be as combative as that found at common law. In practice, this means that 
whilst the common law judge automatically assumes the umpire role of controlling the 
application of the rules of evidence and procedure, a civil law judge will only regulate the 
production of evidence upon the objection of the party adversely affected. 116  

1.6.2.2 Role of the Jury 
Generally speaking, the notion of popular justice 117  was embraced by the common law 
system in the form of the jury system. 118  The mechanism of trial by peers is reflective of 

110  Frankel 'The search for Truth; An Umpireal View' (1975) 123 University of Pennsylvania Law Review 1042. 
111 

One, 'Adversarial v Inquisitorial Approach' in Cassese, et al, International Criminal Law: A Commentary on the 
Rome Statute for an International Criminal Court (2001) 1427. 
112  See this chapter at 1.6.2.7. 
113 Proprio inotu means `by one's own motion' or 'of his/her own accord'. 
114  Fairlie, 'The Marriage of Common an Civil Law' (2004) 4 International Criminal Law Review 243, 253. 
115  Damaska, 'The Uncertain Fate of Evidentiary Transplants' (1997) 45 American Journal of Comparative Law 839, 
845. 
116 . Grande, 'Italian Criminal Justice: Borrowing and Resistance' (2000) 48 American Journal of Comparative Law 
248. 
117 Popular justice was used by the Ancient Greeks and in England in the Middle Ages and was enshrined in the Magna 
Carta 1215: see Article 39, which proclaimed the right of every freeman to stand trial for criminal offences `by lawful 
judgment of his peers and by the law of the law'. 
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the common law's suspicion of too much power resting with the state and its agents. 119  
Conversely, trial by judge alone is a feature of most Code Civile countries, although more 
serious offences are tried by a bench of judges. 12°  Undoubtedly the existence of juries in 
common law have influenced the development of the laws of evidence that are all but 
absent in the civil law. 

1.6.2.3 Standard of Proof 
The two major legal cultures are also at odds with regard to the degree (or standard of 
proof) required. For example, the French concept of an intimate conviction as the 
standard for criminal conviction requires that the trier of fact reach an inner certainty 
after weighing the totality of the evidence. That is to say, provided the evidence as a 
whole establishes the requisite inner certainty of guilt, it matters not that proof of 
individual elements of the charge are weak. 121  In this way, the standard and the elements 
of proof that support a conviction are merged in a subjective holistic assessment of the 
facts. By contrast, the common law practitioner is accustomed to the reduction of proof to 
a series of elements (or elements of proof), each of which is required to be satisfied 
beyond reasonable doubt before a conviction can be upheld. If any of the required 
elements fail for want of proof, the defendant must be acquitted. At civil law where a 
prosecutor fails to present adequate evidence, the judge may conduct his or her own 
investigations and reach a finding that could potentially have been reached upon the basis 
of material considerations not offered by either of the parties to the dispute. 122  

Undoubtedly, the existence of juries in the common law influenced the development of 
the concept of 'standard of proof' in common law, requiring the courts to reduce to a 
formula the task of evaluating conflicting sets of evidence, so that the lay fact finders can 
be directed as to appropriate deliberations. Consequently there exists an elaborate body of 
common law case law which governs what constitutes a 'beyond reasonable doubt', 
whereas the continental lawyers are content to assume that a judge must be 'fully 

118 
All common law jury trial jurisdictions allow at least some trials by legally qualified judges sitting alone. In 

Australia, England and Wales, for example, Stipendiary Magistrates sitting alone in many of the major urban areas try 
summary-only offences and some of the each-way offences. In Scotland, Sheriffs (who have a jurisdiction over cases 
which require a jury) sit alone to try the lesser offences. In Northern Ireland, constitutionally an integral part of the UK, 
jury trial was abandoned for trial by judge alone (in the `Diplock Courts') because the terrorists on both sides of the 
political/religious divide made trial by jury of terrorist offences impossible. In South Africa professionally qualified 
Magistrates sit alone to try a very wide calendar of offences. Even in the United States, there is the opportunity in 
certain states for a defendant facing trial for an offence which normally requires jury trial to choose trial by judge alone. 
119 

The philosophy is summed up by the US Supreme Court in Taylor v Louisiana Taylor v Louisiana (1975) 419 US 
522 at 530 as follows: 'The purpose of the jury is to - guard•against the exercise of arbitrary power - to make available 
the common sense judgment of the community as a hedge against the overzealous or mistaken prosecutor and in 
preference to the professional or perhaps over-conditioned or biased response of the judge'. See also Brown v The 
Queen (1986) 60 ALJR 257 at 269 per Deane.), who spoke of 'the deep seated conviction of free men and women 
about the way in which justice should be administered in criminal cases, namely that ... guilt or innocence of a serious 
offence should be determined by a panel of ordinary and anonymous citizens, assembled as representative of the 
general community at whose hands neither the powerful nor the weak should expect or fear special or discriminatory 
treatment'. 
120 

In some countries the jurisdictions is mixed. In Israel, which is much closer jurisprudentially to the common law 
than to Code jurisdictions, the trial of all indictment cases is by a bench of judges. 
121  Lietzau, 'Checks and Balances and Elements of Proof' (1999) 32 Cornell Int '1 Law Journal 485. 
122 

Clermont, 'A Comparative view of Standard of Proof' (2002) 50 American Journal of Comparative Law 246. 
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persuaded'. 123  This means that the focus of the satisfaction of guilt is more an intimate 
belief at civil law and a more formulaic and externally reasoned belief at common law, 
the discharge of which is squarely imposed upon the prosecution. 

For the continental system it is antithetical to speak of 'standards of proof' because 
something is either proven or it is not, and a reasonable doubt defeats the necessary 
intuitive conviction. Indeed Curran states that: `[T]he code heavy civil law system 
exhibits a particular mental outlook, an outlook based on an enlightenment belief in 
consistent and complete absolutes, that make accessible a single answer — in contrast to 
the procedure-dominated common law systems that display a Romantic allegiance to 
relativism and pluralism, which increases the comfort with uncertainty' 124  However, if 
there exists a real difference between the standards of proof at common and civil law in 
practice, then the standard of persuasion rests somewhere between conviction and 
likelihood, although chances are that the differences in articulated standards of proof have 
no practical effect either because 'human perception and cognition is resistant to 
probabilistic analysis' or because both systems settle 'intuitively' on the same standard 125  
Notwithstanding the stated difference in standards of proof, in practice the extent to 
which a case must be proved may ultimately be the same. In reality the difference in 
standard is perhaps may simply be a reflection of the traditional cultures of thought that 
influenced and grew up around both systems of law, rather than a appreciable difference 
in the requisite standard of proof. 

So too, the distinction between the discharge of the 'onus of proof' and the requirement 
to satisfy the 'standard of proof' made in common law is merged in the inquisitorial 
method. Civil law prosecutors must produce all the available evidence, both inculpatory 
and exculpatory, whilst common law prosecutors have a burden of proving only their 
own case. 26 These are fundamentally different propositions in practice. Indeed it is not 
uncommon in civil law countries for Prosecutors to give 'balanced and dispassionate 
summations' at the close of tria1 127  unencumbered by the onus to discharge proof. 

1.6.2.4 Accused's Participation in the Trial 
At the opening of a civil trial the accused is not administered an oath. Generally the 
presiding judge will direct questions as to the personal particulars of the accused and 
immediately commence interrogation of the defendant. If the defendant declines to 
participate, the court is not prohibited from drawing adverse inferences from the 
defendant's exercise of silence. At the commencement of the case for the defence the 
defendant is afforded a second opportunity to give a statement. Arguably, this giving of 
evidence prior to the hearing of opposing testimony places the civil law defendant at a 
tactical disadvantage vis-a-vis his or her common law counterpart, who is not required to 
participate in the trial, unless he/she elects to. The common law accused can choose to 
remain silent for the full extent of the trial, and can elect not to adduce evidence in his or 

123  Ibid at 254. 
124  Curran, 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63, 70-71 
125Clermont, 'A Comparative view of Standard of Proof' (2002) 50 American Journal of Comparative Law 246, 261-2. 
126For the common law Prosecutors duty to disclose exculpatory evidence see this chapter at 1.6.1.4 . 
127  McClelland, 'A Non Adversarial Approach' (2002) 26 Suffolk Transnational Law Review I, 17 
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her own defence without adverse inference. The trade-off safeguard for the civil law 
defendant, however, is that it means that the accused can give evidence that is not 
required to be sworn or subject to cross-examination. 

1.6.2.5 Confrontation of Witnesses 
The two traditions are also at odds when it comes to interpretations with regard to the 
procedural fairness principle of confrontation with witnesses. The common law right to 
confront witnesses is a necessary right owing to the nature of the trial and the fact that 
deliberations are based exclusively on admissible evidence presented at trial. As a 
consequence, common law jurisdictions jealously guard the right of the accused to be 
present at trial and the right to both call and examine witnesses as fundamental to a 
procedurally fair trial. Conversely, the civil law criminal procedure is based on the 
written dossier, such that witnesses need not be called and their written statement 
considered in lieu of in-court testimony, I28  thereby diminishing the absolute necessity for 
confronting and challenging evidence with the same veracity as the common law. 

1.6.2.6 The Significance of the Trial 
In many respects the trial itself fulfils a different role in both systems. At common law 
the trial is the sole forum for the presentation and admission of evidence. As the evidence 
has already been gathered in civil law systems prior to the hearing of the matter, the 
function of the trial is to confirm or review the material set out in the dossier. In the 
common law process oral testimony is the predominant source of evidence and means of 
testing witnesses. In-court testimony is the forum whereupon evidence is presented and 
controlled by the partisans. This is substantially different from the dossier-led civil trial 
where the presiding judge is already seized of much of the evidence prior to tria1. 129  In 
conceptual terms the civil law trial confirms the pre-trial investigation of facts, where as 
the common law trial is the forum for establishing the relevant and admissible facts. 

1.6.2.7 Independence of the Bench 
Although both systems share the concept of the independence of judges, they display 
very different understandings of how this applies in practice. 13°  At common law the 
process of investigating a crime is not conducted by a judge or lawyer, but is directed and 
supervised by the police (seeking advice of the Prosecutor in serious and difficult cases). 
The judge's role is limited to managing court procedures, so as to ensure the trial is 
conducted lawfully and each party given fair and adequate opportunity to present 
evidence. In sharp contrast, the civil law trial judge has an official evidence-gathering 
power and is familiar with the sources of information gathering during the pre-trial phase 
of the criminal proceedings. Indeed the entire proof-taking process, together with the 
fact-finding process, is officially conducted and controlled. A presiding civil law judge 
may interrogate the defendant and other private parties, examine witnesses by exclusively 
questioning them, introduce documents and examine expert witnesses on a proprio motu 

128  Such as the provision in the civil law codes of France and Italy, which allow for trials 'in absentia' where the 
accused is unlawfully absent. See Quintal, 'Note Rule 61' (2000) 36 Columbia Journal ofTransnational Law 724. 
129  Findlay, 'Synthesis in Trial Procedure?' (2001) 50 International and Comparative Law Quarterly 1, 26 . 
130  Fricker, 'Independence of the Judiciary: Common law and Civil law Compared' 2 Euro Justitia European 
Association of judges. See http:/www.richtervereinigung.at/international/eurojus25a.htm  
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basis. I31  Pre-trial access to the dossier as an aid facilitates judicial activism in the civil 
law trial such that the 'bulk of questioning comes typically from the bench'. I32  This 
distinction between the two systems not only reflects a clear departure on the issue of 
judicial independence, but plays a vital role in the different approach to the rules of 
evidence that govern their respective trial proceedings. 

In civil law jurisdictions, because judges are professional triers of fact, the rationale 
behind exclusion of evidence and the broader aim of preventing the trier of fact from 
taking inadmissible evidence into consideration, becomes academic. Judges are viewed as 
professional, and capable of the dual role of adjudicating both questions of admissibility 
of evidence and guilt. I33  This has 'rendered obsolete the rules of admissibility' as 'no 
longer compatible with the high degree of confidence placed in judges to appropriately 
assess evidentiary matters'.' 

1.6.2.8 Admission of Evidence 
(i)Different theoretical approach to evidence 
A distinguishing feature of the common law has been the establishment of a complex set 
of rules of evidence not replicated in the civil law system of tria1. 135  Indeed, the 
substantial body of evidence law governing the common law trial has emerged as a 
significant distinction between the two legal traditions. To begin with, the two distinct 
approaches to evidence reflect a theoretical divide between the assumptions underlying 
the relevant legal models. That is to say, the absence of evidentiary constraints in civil 
law is in part explained by the different notion of the trial, characterised by a state-led 
investigation, as opposed to a contest between of adversaries. 

Civil law criminal procedure, as previously stated, does not permit alternative interests to 
compete with the primacy of the task of truth-finding. This in part explains the relative 
absence of exclusionary evidence rules in civil law systems. Conversely, the common law 
basis for regulating evidence is the overriding objective that the trial is procedurally fair. 
In fact, the element of fairness qualifies the truth seeking objective to such an extent that 
evidence which is antithetical to the proceedings, but in all other respects probative, will 
be excluded. As such, the common law rules of evidence can be broadly divided into two 
camps: those that are designed to improve fact-finding accuracy (for instance, the rules 
against hearsay), and those that attempt to regulate considerations extraneous to truth-
finding. 136  The practice at common law of applying an elaborate set of exclusionary rules 
both 'intrinsic' 137  and 'extrinsic' 138  (or extraneous) to truth-finding, notably absent from 

131 Grande, 'Italian Criminal Justice' (2000) 48 American Journal of Comparative Law 227, 244. 
132 Damaska, `Evedentiary Barriers to Conviction' (1973) 121 Uni of Pennsylvania Law Review 506, 525 . 
133 See Cassese, International Criminal Law (2003) 369. 
134 Kerameus, 'A Civilian Lawyer Looks at Common Law Procedure' (1986) 47 Louisiana Law Review 493, 501. 
135 The codification of procedure in Europe in the nineteenth century was in fact careful to eliminate formal constraints 
upon judicial activity preferring free evaluation over the mechanical rules of proof. See Van Caenegem, 'History of 
European Civil Procedure' (1971) 16 International Encyclopaedia of Comparative Law 87, 89. 
136  Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 255. 
137 Intrinsic evidence rules are designed to 'enhance truth seeking by excluding weak evidence, prejudicial evidence, or 
other evidence somehow disruptive of an ordinary inquiry into past events': Lempert and Saltzberg, A Modern 
Approach to Evidence — Text, Problems, Transcripts and Cases (1982) 645. 
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civilian procedure, spawns the great lengths to which common law doctrine goes in order 
to articulate rules of evidence governing admissibility. While the civil law is 
characterised by a general inattention to the concept of evidence, I39  the common law has 
held fast to a body of evidence rules and remains 'devoted to the determination of what is 
not evidence'. I40  

(ii)Bifurcated vs unitary decision making 
Some commentators have argued that laws of evidence are peculiar to the common law 
jury system, bound up with a distrust of the jury's ability to properly assess information 
placed before it 'll'  This has led some to argue that evidence rules 'are absurdly 
inappropriate to any tribunal or proceeding where there is no jury'. 142  The argument that 
laws of evidence are not appropriate in non-jury trials is challenged by the fact that, at 
common law, exclusionary rules are also applicable in bench trials. Others have 
accounted for the emergence of evidence law in the 18 th  Century coinciding with the rise 
of legal adversaries in the common law trial, such that 'the true historical function of the 
laws of evidence may not have been so much about jury control as lawyer control'. 143  

Regardless of their origins, the exclusionary rules that have evolved at common law are 
aimed, at least in part, at insulating the lay triers of fact from inadmissible evidence. In 
the bifurcated common law system, judges decide questions of law (including 
admissibility of evidence) and lay juries deliberate upon the facts. Civil law, conversely, 
has a unitary system of decision making and is comfortable with the notion of 
professional judge as finder of fact and law. This has led one commentator to suggest that 
civil lawyers are 'more optimistic than their common law brethren that the fact finders, 
will be capable of disregarding the influence of relevant but untrustworthy evidence — for 
example, some types of hearsay — and, having heard it, exclude it from the calculus of 
decision'. 144  

Whilst the difference between bifurcated and unitary decision making methodology is 
highly significant, it must not be overemphasized as the only rationale for common law 
rules of evidence. To suggest that doing away with the jury obviates the need for the 
complex of common law rules of evidence arguably focuses too heavily on the trial phase 
alone. I45  It also fails to comprehend the interrelationships between features of the tria1. 146  

138 Considerations extraneous to truth-finding 'do not aim at the strengthening of the mass of evidence but at the 
avoidance of collateral disadvantages unconnected with the object of securing good evidence': Nance, 'The Best 
Evidence Principle' (1988) 73 Iowa Law Review 227, 277. 
139 If the French system is considered as a prototype of civil law, there is very little emphasis on rules relating to 
evidence. At the university curriculum level, in fact, the expression the law of evidence' does not translate in French. 
See David, French Law (1972) 147. Instead, the French Academy places a great deal of doctrinal concern upon the 
notion of truth but 'not much serious reflection on what the courts really do' with regard to screening evidence from 
unreliable sources: Beardsley, 'Proof of Fact in French Civil Law' (1986) 34 American Journal of Comparative Law 
459, 460. 
140 Byrne and Heydon (eds), Cross on Evidence (5th ed, 1996)) 77 
141 See, for example, Thayer, Preliminary Treatise on Evidence at Common Law (reprint 1969) 509 
142 McCormick, 'Evidence' (1931) 5 Encyclopaedia of Social Sciences 637, 644. 
143 Langbein, 'The Criminal Trial Before the Lawyers' (1977) 45 Uni of Chicago Law Review 306, 306. 
144 Damaska, 'Evidentiary Barriers to Conviction' (1972-3) 121 University of Pennsylvania Law Review 506,514. 
145 Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 243, 257 . 
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Moreover, any genuine appreciation of why the common law is a careful gate-keeper of 
evidence should also acknowledge that evidence gathering, in the context of the common 
law onus of proof, is competitive or one-sided in nature. This is pivotal in understanding 
that evidence, in the common law trial, is presented solely by the interested party seeking 
to establish the truth of the assertions. Evidence contained in a civil law dossier has been 
collected in a purportedly non-partisan fashion. 

147 

 

(iii)Strict vs liberal admission of evidence 
As a direct result of the division of law and fact finding tasks, the screening of evidence 
is performed differently. Evidence in civil law trials could best be described as porous 
and liberally admitted. From the outset, the dossier is furnished upon the trial judge, and 
is generally considered to be evidence, 147  such that 'the presentation of evidence is often 
limited to a mere reference to the dossier'. 148  Facts are introduced with relative ease 149  in 
a manner that starkly contrasts with the common law, which has erected a body of rules 
governing admission of evidence. The civil law approach to evidence has been described 
as 'a shift away from presentation rules towards rules of decision or augmentation'. 150  
That is to say, there is less concern for how evidence is presented and more emphasis on 
a judicial appreciation of the full picture. 

The common law has a strong tradition of protecting the principle of orality, making a 
clear distinction between information presented on the trial and evidence that may be 
used to convict. 151  Documentary information only becomes evidence when it is testified 
to, and formally admitted. For instance, the central rule of hearsay excludes out-of-court 
statements so as to hermetically contain the oral presentation of admissible evidence to 
that which the witness is qualified to give. 

(iv)Different rationale for controlling evidence 
In a common law trial, witnesses are called and evidence is adduced to support one side 
or the other. Consistent with this competitive construct, the court 'employs strict and 
detailed rules of evidence'. 152  These rules become the 'mechanism of the trial, keeping 
the parties on the right path in their presentation of evidence'. 153  To this end, they serve 
as the functional mechanism, keeping the parties in check and preventing improper 
considerations going to the jury. This is in contrast to the civil law, where the laws 

146 Goldstein, 'Reflections of Two Models' (1974-5) 26 Stanford Law Review 1009, 1020. 

148 lbid, 1451. 
149 	' Damaska, 'Evidentiary Barriers to Conviction' (1972-3) 121 University of Pennsylvania Law Review 506, 519 
150 Doran et al, 'Rethinking Adversarialness' (1995) 23 American Journal of Criminal Law 1, 21. 
151 Civil law jurisdictions have begun to incorporate the principle of orality,. in large part due to the influence of Art 6 
of the European Convention For the Protection of Human Rights and Fundamental Freedoms (4 November 1950) Eur 
TS 5,213 UNTS 221 (ECHR), and Art 14(1), 14(3)(e), of the International Covenant on Civil and Political Rights (16 
Dec 1966) UNTS Vo.999, 171, (which provide that the defences right to confront witnesses is a fundamental aspect of 
the right to a fair trial). In France trial proceedings have traditionally allowed the heavy reliance on dossier but the 
Penal code now respects the principle of orality albeit a weak protection. See French Code de Penal, Art 427, In 
Germany written statements cannot be used. See Strafproze Bordnung German Criminal Code, Arts 245(1), 250. 
152 Cassese, International Criminal Law (2003) 374. 
153 

 

One, 'Accusatorial v Inquisitorial Approach', in Cassese, Gaeta and Jones, ICC Commentary vol II (2002) 1454. 

One, 'Accusatorial v Inquisitorial Approach', in Cassese, Gaeta and Jones, ICC Commentary, vol II (2002) 1451. 
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governing evidence, to the extent that they exist at all, mainly serve as a normative 
instrument of evaluation for judges in drawing conclusions from the trial. 154  

Hence, in many respects, the administration of evidence in both systems aims to serve 
different ends. Common law courts sort and test the evidence against predetermined rules 
of admissibility. Civil law courts attempt to maximise their task of evaluation by applying 
broad standards of admissibility in order to make an informed decision on the 
apportionment of weight to evidence in the final analysis. As such, the common law 
focuses on the issue of admissibility, whereas the civil law is concerned with the 
apportionment of weight. 

1.6.2.9 Principle of orality vs immediacy 
Once the matter is referred for trial, there is in common law proceedings no criminal 
equivalent of the dossier submitted to the court, thereby preserving the oral nature of the 
trial (the principle of orality). Documents collected by either party are tendered to the 
court at the relevant time, and only admitted to evidence when the document is 
introduced by the appropriate witness and where it is deemed to meet the requisite 
standards determining the admission of evidence. Similarly, an out-of-court statement 
made by a witness has no probative value unless scrutinised in court during the oral 
testimony of that witness. Where the oral testimony contradicts a previous account given 
by the witness, the inconsistency can be used to impeach or discredit the witnesses 
overall testimony. This approach does not translate to the civil law. 

By contrast, in civil proceedings the trial is based upon written material collected prior to 
trial and reduced to dossier form, such that any document, information, statement or 
exhibit included in the case file constitutes evidence. In practice witnesses in civil law 
proceedings are often simply asked to confirm their testimony given to the investigating 
judge. I55  If for some reason the evidence in the dossier does not match with the in-court 
testimony the 'principle of immediacy' applies which means that preference is given to 
immediate evidence (ie, the witness' in-court account as the most immediate form of 
evidence), I56  In practice this means that the immediate discounts any previous 
inconsistency. 

1.6.2.10 Division of the guilt and sentencing issues in the trial 
The two systems of trial vary with respect to whether or not they divide the hearing of the 
merits of a case from the hearing of sentencing material. For the civil system these two 
phases of the trial process are fused. This has the effect of placing greater pressure and 
incentive upon the defendant to testify, so that the court might hear mitigating and/or 
extenuating circumstances in the event that the defendant is ultimately convicted and 
sentenced. Here again there is a consistent theme, within the civil law tradition to uphold 
the discovery of truth as the sine qua non 157  in achieving justice, in contrast to the 

154 
Mid, 1428. 

155 Cassese, International Criminal Law (2003) 374. 
156 Damaska, 'Evidentiary Barriers to Conviction' (1972-3) 121 Uni of Pennsylvania Law Review 506,517-18 

157 Meaning, 'without which nothing', that is, the essential, crucial, or indispensable ingredient without which 
something would be impossible. 
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common law approach which gives recognition to competing values and separate 
consideration to the issues of 'guilt' and 'sentence'. 158  

1.6.2.11 Equality of arms 
One of the core disagreements between the common and civil law systems is the means 
by which they redress imbalance between the parties. The common law trial procedure is 
preoccupied with the regulation of a 'level playing field' between prosecution and 
defence, and the protection the defendant vis-à-vis the abuses of the state. But for the civil 
law the non-partisan collection of evidence, and the relative absence of contest between 
the parties, eliminates the need for undue concentration upon considerations of whether a 
genuine equality exists between the parties. Aside from the fact that such equality is 
unattainable, given the inequality of resources, the civil law approach aims to avoid 
inequalities, to the extent possible, by entrusting the trial process to the neutral entity of 
trial judge. Common law protagonists reject this notion by, arguing that an agent of state 
can never truly be an impartial broker. As such, whether the model is a contest between 
opposing parties or a state-sponsored process of investigation, the issue of equality of 
arms is always going to be a difficult accommodation. 

1.6.2.12 Statutory construction 
In keeping with their distinct theoretical framework, in circumstances where judges are 
required to interpret a statutory provision, each of the two legal traditions perform the 
task of statutory construction differently. Civil law code provisions are interpreted more 
legalistically and narrowly, upon the premise that the text of the law contains logical 
truth. In the criminal jurisdiction the various procedural codes give limited powers of 
interpretation to judges, I59  owing to the theoretical assumption that law is a didactic and 
systematised application of a set of practical and general principles. 

Conversely, common law is interpreted from a general and abstract basis with a 
preference for 'logical legalism', I60  extending to judges the power to complement and 
modify through interpretation. I61  This difference in judicial reasoning can assume crucial 
importance in practical terms. I62  In particular, where a court is interpreting provisions 
with regard to procedural fairness, a civil law judge might interpret the rights of the 
accused literally or rigidly, whereas the common law judge might be more readily 
inclined to read the text within a wider scope; provisionally, contextually or even 
creatively. 

1.6.3 COMPARATIVE APPELLATE PROCEDURE 
Appellate review presents another a point of departure in both legal cultures. Common 
law appeals are, generally speaking, narrow pronouncements on issues of law and not a 
re-trial of the facts per se. This is because a jury's finding is final and the trial is viewed 

158 McClelland, 'A Non Adversarial Approach' (2002) 26 Suffolk Transnational Law Review 1, 21. 
159 Orrantia, 'Conceptual Differences' (1990) 19 Southwestern University Law Review 1161, 1164. 
160 Christie, 'Some Key Jurisprudential Issues' (2000) 8 Tulane Journal of Int? and Comparative Law 217, 219. 
161 For instance, the British legal system does not even reduce the constitutional rights of its subjects to a single written 
document permitting the evolution and adaptation of the law to changing conditions. 
162 Christie, 'Some Key Jurisprudential Issues' (2000) 8 Tulane Journal of Int'l and Comparative Law 217 232. 
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as a 'once off' event. The reverse is true of the civil law systems, where the trial is 
viewed as one continuous process embracing the trial at first instance, and the second 
appellate level of scrutiny, which in many respects is consistent with a full rehearing. I63  

In keeping with the notion of a continuous as opposed to a truncated process, the civil law 
Prosecutor, unlike his or her common law counterpart, can appeal an acquittal outcome. 
Appeals at civil law are often of a much wider scope, allowing review of both fact and 
law, more often extending to the accused a second review or de novo re-examination of 
the case. For the civil law observer, the common law notion of appeal is a 'progressive 
limitation upon the scope of review' 164  in marked contrast to the civil law approach of 
wholesale review, which provides a further check upon the factual accuracy of the final 
outcome. I65  In response, proponents of the common law argue that appellate courts are 
relieved of factual preoccupations, and can devote themselves to the task of final arbiters 
of the law. 

1.7 JOSTLING FOR POLE POSITION : MIXING THE TWO 
MODELS IN INTERNATIONAL CRIMINAL LAW 
What is evident from the proceeding discussion is that the two traditions approach the 
trial from separate theoretical frameworks. It is therefore necessary to inquire as to how 
international criminal procedure manages to mesh these legal cultures, and bridge the 
theoretical divide in order to give a degree of coherency to the international criminal trial 
and a common construction to the essentials of a procedurally fair trial. That international 
criminal tribunals are a hybrid of both civil law and common law systems requires the 
objective of legal uniformity to accommodate two highly distinctive legal traditions. 
Whether this progression has spawned a hybrid homogeneous legal culture, or whether 
the resulting blend is characterised by an uneasy accommodation of irreconcilable 
differences, is a theme of this treatise. It is postulated that the latter more accurately 
reflects of trial procedure in practice. 

Owing to the divergent theoretical and methodological differences set out above, it may 
be that a more accurate understanding of the procedural regime that operates at 
international law is a 'stand off' between two separate cultures of law, and that for the 
present the amalgam of trial process remains largely transitional. 

However, as previously alluded to, an analysis of international criminal procedure from 
the perspective of a dichotomy of influences (common law and civil law systems) must 
first acknowledge that jci]ichotomies provide only a two dimensional slice through 
reality' . 166  This concession necessarily dictates accepting that embarking upon an 
analysis of civil and common law influences in international criminal law procedure 
involves imposing conceptual abstractions commonly used by comparative law 
academics to create order, as opposed to adding meaning to the analysis. It is simplistic to 

163 Damarska, The Faces of Justice and State Authority (1986) 93. 
164 Kerameus, 'A Civilian Lawyer Looks at Common Law Procedure' (1986) 47 Louisiana Law Review 493,507. 
165 McClelland, 'A Non Adversarial Approach' (2002) 26 Suffolk Transnational Law Review 1, 20-21 
'66 
 Tetley, Tetley, Mixed Jurisdictions' (2000) 60 Louisiana Law Review 677, 677 
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suggest that analysing the international trial process is a mere exercise in disentangling 
the principle competing procedural traditions, as this makes the questionable assumption 
that legal traditions are a static or neutral concept. 

While bifurcated assessment is a useful comparative tool, ultimately it is important to 
move beyond the simplistic division between codified and case law systems, and begin to 
appreciate the blending of inquisitorial and accusatorial elements that exist in 
international criminal law practice. Because the trial process is dynamic, a two 
dimensional analysis of this kind is a complex task of measuring trial proceedings that are 
characterised by internal conflicts ranging from a 'whole spectrum of irreducible 
differences to gradually diminishing deviations'. 167  Some departures in procedure reflect 
fundamentally different understandings of the trial process; other procedural tensions are 
merely a reflection of the multiplicity of ways that a court might respond to any given 
dilemma, and might prove less resistant to convergent trends. In the final analysis, the 
possible combinations of elements borrowed from the two cultures seem infinite, from 
relative domination of one system over the other, to a compromise between the 
methodologies. 

Any comparative study that attempts to assess the rules of evidence and procedure 
applied in international criminal trials by 'teasing out' the various elements as though 
they were discrete and definitive in form must acknowledge the nature of the challenge. It 
is, however, inescapable and necessary to undertake a comparison by juxtaposition 
between the two dominant legal theories because the international community has 
formulated a blended procedural model. Yet it is important to understand trial procedure 
in practice rather than reify them as an ideal type 

Accordingly, a criminal process should not only be understood by the historical origins of 
its procedural rules, but also by how these translate to a modality and interact in context. 
The international criminal trial process is viewed organically, not only looking to the 
overall structure of procedural rules that govern the parties, but the means by which 
procedures are translated into action, and finally the contextual interaction of the trial 
participants. I68  In this way, legal systems are viewed as dynamic living phenomena that 
both exert and are susceptible to influence. As a consequence of interaction the dynamic 
nature of each legal model causes a blending of legal cultures result in both being 'altered 
by mutual encounter [each] adapting to the imperatives of co-existence'. 169  What 
effectively emerges through interaction is 'a common law twist on a civil law 
methodology'. 170  

This thesis then looks at the repetition or recursive practices and analyses incidences or 
sites where evidentiary and procedural rules that prescribe conduct are applied in order to 
make general conclusions about the nature of the international criminal procedure in 

167 Kerameus, 'A Civilian Lawyer Looks at Common Law Procedure' (1986) 47 Louisiana Law Review 493,507. 
168 

lbid, 3. 
169 Curran, 'Romantic Common Law, Enlightened Civil Law' (2001) 7 Columbia Journal of European Law 63, 64. 
170 

!bid, 73 
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practice."' This allows a richer dimension to the study of procedure and evidence by not 
only appreciating the tensions that exist between the respective legal traditions but also 
understanding the contemporary social interplay between these blended features in 
practice. 

1.9 IS THERE POTENTIAL FOR SYNTHESIS? 
Consistent with Procedural Natural Law theory outlined at the outset of this Chapter the 
way procedural and evidentiary rules of international criminal law practice are 
understood in this thesis, is as a purposive set of regulatory prescriptions, reflecting the 
general moral desirability of safeguarding individual defendants against the arbitrary 
exercise of power over them, and the objective of treating similar cases similarly. In 
keeping with this, it is acknowledged that there is no universal content which describes a 
fair procedure save for the requirements that the rules which govern the international 
criminal process are both regular and their theoretical basis agreed. It is however a central 
proposition of this thesis that presently the international criminal law practice has not 
established the latter requirement. That is to say, contemporary international criminal 
institutions are operating within a highly regularised regimes of rules, which have no 
agreed theoretical framework for understanding, explaining or rationalising the process 
which these rules create. This is because the procedural and evidentiary rules that have 
been employed are borrowed from the two traditions of law outlined above, which are at 
odds at virtually every decision-making site along the criminal process. This results in an 
internally conflicted procedural system that is experiencing difficulty in synthesising an 
agreed understanding of how to implement a procedurally fair trial. 

The international criminal process, however, is unique, in that it has promulgated a 
number of authoritative legal instruments that set out regularised rules, but have not 
informed these with an agreed theoretical basis. Consequently, some commentators have 
suggested that the elevation of procedure creates uniform turf on which disparate cultures 
might meet and can harmoniously co-exist: 72  In practice, though, fusion (or synthesis) is 
a product of the process of convergence that involves the exchange of forces, pulling the 
trial in various directions. At play are the forces of transference, resistance and 
convenience, all taking part in shaping the international criminal trial process. 173  

The bringing together of divergent legal traditions has been described by Findlay as a 
harmony of convenience as opposed to any real recognised institutional procedural 
synthesis. I74  Findlay suggests that the global push towards international criminal trial 

I71  This is the methodology used by the University of Nottingham International Criminal Trial Project. See Findlay, 
'The International and Comparative Criminal Trial Project' (2002) 2 International Criminal Law Review 47. 
172 Findlay, 'The International and Comparative Criminal Trial Project' (2002) 2 International Criminal Law Review 
47, 80. 
173

Transference describes the trend towards transferable criminal procedure, such that what emerges is a new entity 
operating above jurisdictional peculiarities, 'cherry picking' and transplanting those elements of the trial that translate 
to the international system The force of resistance warns of the danger in understating the degree of divergence that 
exists between the ideological underpinnings of the two legal systems whose essential elements are either incompatible 
or realised differently. Convenience is the pragmatic aspect of convergence that recognises the extent that institutions 
evolve out of some middle ground methodology that oscillates between expediency and experimentation. 
174 Findlay, 'International Trial Process' (2002) 2 International Criminal Law Review 242. 
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practice is characterised by expediency, where outcomes are achieved through a 
rationalised rather than a rational approach, the result being a degree of trial and error. He 
suggests that the blended international system might best be described as the juncture 
where form and substance meet, or where precise and rigid rules give ground to the 
exercise of discretion to be exercised under broad legal standards. 

Whilst it may be a reasonable assumption that the combining of two distinct legal 
traditions would have the resulting effect of doubling the safeguards against the excesses 
of judicial power, it seems the opposite is true. I75  On many levels the nature of the two 
systems is not only proving resistant to harmonisation, but forcing a selection between 
elements of the two trial methods, thereby often reducing the safeguards built into the 
new trial process. As the new ground is consolidated, by questioning traditional premises, 
goals and approaches, it is becoming increasingly apparent that fundamental 
contradictions exist, not so much between the substantive rules but between the 
institutions, procedures and techniques that characterise the two systems. Despite these 
internal frictions, the reactions of academics and commentators alike have been to focus 
less on the disharmony and more on a tolerant approach to cultural tensions. This thesis 
however, will offer an alternative view, suggesting that this tolerance in practice 
acquiesces to a reduction in safeguards to the accused. The form the substance of this loss 
of protections will be ensued in later Chapters 3 to5 of this thesis. 

Indeed international criminal jurisdictions have continued to operate in an atmosphere of 
compromise, and as peculiar assumptions and predilections converge (or diverge), civil 
law judges have learned to give more weight to precedent and common law judges have 
adapted to placing a heavier reliance upon the uniform code. 176  The degree to which the 
two systems diverge or converge in the international trial offers an opportunity for critical 
evaluation of procedure. In particular, rudimentary comparative analysis assists in 
measuring the emergent regime against traditional systems of trial, with regard to 
respective interpretations of what constitutes a procedural fairness. 

1.9 CONCLUSION 
This Chapter has discussed the general applicability of Lon Fuller's Procedural Natural 
Law Theory to understanding the imposition of an international criminal procedural 
regime as a purposive enterprise in placing restraint upon the arbitrary exercise of power 
over an individual standing trial. Beyond the inherent purpose of treating similarly 
situated defendants similarly, the criminal process is characterised by a rationalised 
response to terrestrial explanations about the nature of law and the appropriate way to 
resovle social controversies. Each socio-legal order attempts to guide human conduct in a 
way that informs the criminal process. Consequently, Fuller's theory maintains that it is 
necessary to understand procedural provisions in the context of the institutional, 
procedural and normative frameworks in which they are located. 177  Notably, Fuller 

175  Christensen, 'The Importance of Considering Discrepancies Between Civil and Common Legal Systems in the 
Formation of the International Criminal Court' (2002) 6 UCLA Journal of International Law and Foreign Affairs 391. 
176 Helmoltz, 'Continental Law and Common Law: Historical Strangers or Companions?' (1990) 6 Duke LJ 1207, 
1208. 
177 Berman, Law and Revolution (2003) II. 
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viewed the criminal law process as contextual and plural in nature. Consistent with this 
theory, this chapter has illustrated, that the criminal trial process is not a unitary 
phenomenon that takes the same form wherever it appears, rather it consists of a diverse 
set of formal processes that yield authoritative rules or decisions. To the extent that the 
multiplicity of municipal interpretations of criminal process can categorised, it is possible 
to speak of two dominant trial models, each with divergent methodologies, reflecting 
separate theoretical explanations. These deep rooted dissonances in approach has far-
reaching implications for coherency and synthesis of international criminal procedure 
which has attempted to combine element of the two. Notwithstanding the general 
atmosphere of compromise at the international level, rudimentary differences set out in 
this chapter between the common and civil law families of law seem set to plague the 
criminal trial process with tensions and disharmony. 

In response to whether there are underlying common elements of a fair trial where both 
trial models can meet, Fuller suggests that there are no universal translatable precepts. 
Rather procedural rules are conventional only in as much as they are shared. I78  Moreover, 
for Fuller the notion of legal order is not only diverse but also dynamic. More than just a 
determinate structure of norms or rules, legal procedure develops out of reasoned 
responses to problematic situations that are common to human interactions. This poses a 
dilemma for modern drafters of international criminal procedure who have had to apply a 
highly rational response to the task of rule creation, attempting to determine in explicit 
terms a system of trial which has no implicit theoretical framework. In deed the only 
assistance has come from a generalised subset of authoritative procedural principles that 
have been distilled in human rights treaties and that form the minimum requirements of 
due process. These will be examined in the following chapter 

In the absence of a theoretical framework, common law and civil law practices provide a 
critical resource for judges and practitioners in interpreting the expectations, social 
purposes and rationale of legal rules, where the relevant provision is indeterminate. 
However, attempts understand international criminal procedure through the prism of 
traditional legal theory has only served to confuse the notion of a fair trial in international 
criminal proceedings This is because the drafting of a set of procedural and evidentiary 
rules as a thoroughly rational exercise, in a manner that attempts to fuse the moral and 
theoretical purposes of two diverse styles of criminal process, has resulted in a confused 
enterprise with no definitive rationale. This confusion stems from the inherent 
contradictions and tensions outlined in this Chapter that impact upon the proper 
functioning of a purposive and procedurally fair system of international criminal trial. 

This Chapter has set out the dilemma of the present imprecision generated by underlying 
tensions and contradictions inherent in the hybrid nature of the trial and the fact that the 
peculiar construction of the criminal process contains no internal rationale that can offer a 
foundation for interpreting procedural fairness. Chapter 2 deliberates upon how human 

178Ibid. ' Fuller pictured law as emergent out of social practices, the articulate or formalized expression of pervasive 
and settled conventions. Law then consists not only of discrete and readily identified official declarations but is 
continuous with norms and understandings that are partly inchoate and evolving.' 
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rights law has sustained the notion of procedural fairness by providing a yardstick below 
which a trial is certain to be considered unjust, partial or improper method of conducting 
affairs. Human rights law has set the bar for minimum standards and given structure to an 
otherwise formless description of a fair trial. Although not a panacea, the emergence of 
human rights instruments has, it is argued, assisted international criminal courts and 
tribunals directing the equivocal nature of the task of interpreting procedural fairness. 
Accordingly, the following Chapter examines how basic principles of human rights have 
given stimulus to the incorporation of fairness provisions into the rules of evidence and 
procedure governing international proceedings. 
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2.1 INTRODUCTION 
There is no doubt that the influence of the human rights paradigm on municipal legal 
systems, particularly in western liberal democracies in the second half of the twentieth 
century has been considerable.' This human rights framework has correspondingly 
informed the 'rights-based' content of the foundational instruments of all 
contemporary international criminal courts and tribunals. 2  However, some 
commentators have argued that the incorporation of human rights norms into the 
authoritative instruments of each of the international criminal institutions has been 
largely symbolic, 3  motivated by a desire to give a veneer of legitimacy to the process. 
This presents a paradox that poses fundamental questions about the true nature of the 
rights framework within international criminal proceedings. The accused's enjoyment 
of rights, by their very nature, depends upon his or her capacity to be able to defend 
and enforce them. This in turn reflects the dynamic of power being exercised within 
the context of the penal structures that in practice determine the relationship between 
the factual and normative dimensions of rights. In other words, any evaluation of the 
accused's procedural rights against the standards of procedural fairness must explain 
not only the socio-historic conditions, but the impact and principal implications of 
these rights in practice. 4  

These contextual interactions expose the true nature of the trial and, importantly for a 
rights-based analysis, help to discern the interface between the fact and value 

1 Henham, 'Conceptualizing Access to Justice' (2004) 13(1) Social & Legal Studies 27. 
2 	- 

Finlay, 'Internationalised Criminal Trial Project' (2000) 2 International Criminal Law Review 237. 
3 Alvarez, 'Rush to Closure: Lessons from the Tadic Judgment' (1998) 96 Michigan Law Review 2013. 
4 Tamanaha, Realistic Socio-Legal Theory (1997) 51, 54. 
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dichotomy. 5 This is particularly so where the criminal process is unsupported by 
central objectives, such that interpretations of procedural fairness are vague and 
capable of reformulation, dependent upon the composition of the Bench. 6  Where the 
normative framework of a criminal process is equivocal, it is difficult for procedural 
rights to engage with any coherent set of purposes or rationale for the trial, thereby 
potentially leaving protections for the accused inadequately insured. 

However, as an exercise in legal positivism it is necessary to delineate the objective 
boundaries of rights laws, before attempting to investigate how competing common 
and civil law interpretations in international criminal proceedings impact the 
relationship between legal reasoning and the conceptualisation of a procedural rights 
framework in practice. 7  Once an objective collection of rights that attach to the 
defendant in criminal proceeding can be established, it is then possible to proceed to 
the level of inference in order to give an account of how these rights are attributed 
meaning and conceptualised in the context of the trial process. 8  

An objective account of what is generally understood to be the rights that attach to all 
criminal defendants is especially pertinent for determining issues of legitimacy (ie, 
whether there is present a sufficient foundation of established precepts that distinguish 
the criminal trial from a mere public demonstration). Although there is arguably no 
universal code for determining what constitute a procedurally fair process, 9  
epistemological and methodological issues aside, it is still possible to distil categories 
of elementary fairness criteria, notwithstanding that these are not exhaustive and are 
variably interpreted by the two dominant legal traditions. 

In effect, these categories of rights set out the principles that, when incorporated into 
international criminal procedure, give effect to the broader process values of a fair 
trial. The development of an internationalised fair trial process will undoubtedly be 
dependent upon its actualising the rights of the defendant set out in international 
human rights instruments as a baseline. This is because, ultimately, while trial practice 
attempts to navigate theoretical differences in procedure, it does so within the 
boundaries of over-riding objective human rights standards. 

These human rights standards have been established as a direct result of a 
proliferation of international instruments and court pronouncements. Correspondingly, 
these standards have raised the consciousness of individual rights internationally and, 
in particular, have been responsible for ensuring that the protection of defendants' 
rights in the context of the international criminal process has become an integral part 
of the discourse. 1°  Hence, this Chapter looks at the important advances that have been 
made in human rights law recognising the right of an accused person to a fair trial" in 

5 
Alvarez, above n 3, 2013. 

Cockayne, 'Procedural and Processual Synthesis in the International Tribunals' (unpublished 2001) quoted in 
Henham, 'Conceptualizing Access to Justice' (2004) 13(1) Social & Legal Studies 27. 
7 . 

Finlay, 'Internationalised Criminal Trial Project' (2000) 2 International Criminal Law Review 237. 
8 

Rogers and Erez,`The Contextuality of Objectivity' (1999) 27 International Journal of the Sociology of Law 267. 
9 

See discussion on this point chapter I of this thesis 1.3.1 
10 

Zappala, Human Rights in International Criminal Proceedings (2003) 80. 
11 

Specifically this chapter will look at the development of fair trial rights through treaties instruments. Namely: (i) 
International Covenant on Civil. and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp G.A. res. 
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order to ascertain the foundational rights that attach to all criminal defendants. It 
reveals that, while a generalised universal right to a fair trial can now said to have 
been conceived of and developed by 'judge made human rights law', 12  the actual 
content of these rights is much less clear. Notwithstanding a proliferation of treaty and 
case law obligations, it remains the case that a denial of procedural fairness requires a 
flagrant or systematic failure to observe the basic rights to a fair trial, in practice. 
Somewhere within the continuum between minimum protections and best practice lies 
the reality of an enforceable notion of a fair trial. Accordingly, this Chapter examines 
the emergence of procedural rights as they have developed from international custom 
to enforceable practice, by mapping their transition from the esoteric to the 
formalised. 

Hence the objective of this Chapter is to look for a pattern of repetition of human 
rights principles in the major human rights instruments as well as a recursive 
application of these same principles in case law jurisprudence. On the basis of 
inductive reasoning it is suggested that the greater the evidence of formalisation, 
application and enforcement of individual human rights principles, the greater the 
support for the proposition that these have come to embody a common social interest 
sought to be upheld or protected in the international criminal trial process. 

2.2 DEVELOPMENTS OF INDIVIDUAL HUMAN RIGHTS 

2.2.1 The rise of individual human rights 
Trends in international human rights law have not only made inroads into national 
sovereignty, but coupled with the parallel development of the nascent jurisdiction of 
international criminal law have prompted a conceptual shift away from the 
international community as a grouping of sovereign entities, towards a universal 
federation capable of directly controlling the criminal acts of individuals in matters of 
international significance. 13  This rise of both human rights and international criminal 
law has extended the coverage of international law in areas where domestic laws have 
been inadequate. 14  As a corollary, there has been a proliferation of international courts 

2200A (XXI) at 52, U.N. Doc. A16316 (1966), 999 U.N.T.S. 171 (hereinafter ICCPR). (ii) European Convention 
for the Protection of Human Rights and Fundamental Freedoms, 1950, art. 2, 213 U.N.T.S. 221 (hereinafter 
European Convention). (iii) African Charter on Human and Peoples' Rights OAU Doc. CAB/LEG/67/3 rev. 5; 
1520 UNTS 217; 21 ILM 58 (1982) (hereinafter African Charter) (iv) American Declaration of the Rights and 
Duties of Man O.A.S. Res. XXX, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American 
System, OAS/Ser.LN/1.4 Rev. 9 (2003); 43 AJIL Supp. 133 (1949) (hereinafter 'American Declaration'). (v) 
American Convention on Human Rights OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969) 
(hereinafter American-Convention). (vi) Universal Declaration of Human Rights GA res. 217A (III), UN Doc 
A/810 at 71 (1948) (hereinafter Universal Declaration). (vii) Statute of the International Tribunal for the 
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the 
Territory of the Former Yugoslavia since 1991 Sc res. 827, UN SCOR 48th sess., 3217th mtg. at 1-2 (1993); 32 
ILM 1159 (1993); adopted 25 May 1993) (S/RES/827) (1993) as amended (hereinafter ICTY Statute). (viii) 
Statute of the International Criminal Tribunal for Rwanda SC res. 955, UN SCOR 49th sess., 3453rd mtg, U.N. 
Doc. S/Res/955 (1994); 33 ILM 1598 (1994) (hereinafter ICTR Statute) (ix) • The Rome Statute of the 
International Criminal Court A/CONF.183/9 of 17 July 1998 (hereafter the ICC Statute). 
12 Alfredsson and Eide, (eds) The Universal Declaration of Human Rights: A Common Standard of Achievement 
(1999) 225. 
13 O'Donnell, 'Trends in the Application of International Humanitarian Law by United Nations Human Rights 
Mechanisms' (1998) 334 International Review of the Red Cross 481. See also Wright, 'The Law of the Nuremberg 
Trial' (1947) 41 American Journal of International Law 47. 
14 0'Donnel I above n13, 481. 
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ready to fill the gap expanding its influence into the regulation of individual conduct 
that was previously the realm of states. This has occurred to such an extent that 
natural persons can now be held individually culpable for acts that are deemed to 
offend international law. 15  Over the course of this last century, it became apparent that 
sanctions to be effective must operate on individuals rather than states. However it 
was not until the International Military Tribunals in the Post Second World War 
period (Nuremberg and Tokyo) that the notion of individual responsibility began to 
gain favour as a generally enforceable principle. 16  

As international criminal law expands its influence to assume jurisdiction over 
individual subjects the corresponding pace at which the world must change 
necessitates a rise of human rights law to protect the rights of individual defendants 
from potential abuse of process by the international community exercising de facto or 
delegated state powers over criminal matters. Hence the need for international 
instruments to set out in various terms fundamental principles, rooted in customary 
law that recognise that an individual charged with a criminal offence has the right to a 
procedurally fair hearing. Whilst at the turn of last century there was a general 
widespread acceptance of the importance of human rights in international law, there 
was no general consensus as to the precise nature or form. Hence the signing of, and 
adherence to, minimum standards contained in international instruments has meant 
that states have come to accept as binding a normative list of principles governing 
procedural fairness in the criminal trial process. 

In the modern context, the right to a fair trial is recognized.as  a basic human right, I7  
and has gained significant momentum through the pronouncements of both regional 
and international human rights courts. I8  A fair trial has now been described in general 
international agreements, and been interpreted by regional and international human 
rights courts, to the extent that there is now ample support for the proposition that the 
right to a fair trial is considered to be a necessary element of the international trial 
processes. Indeed, there is little doubt that the right to be tried fairly is among the 
foremost important civil and political rights. 

2.2.2. A Rights and Responsibilities Framework 
However, to understand the impact of human rights law on the international criminal 
trial it is important to appreciate some international trends that have brought about the 
reciprocal development of rights and responsibilities in the international arena. It is 
key to understanding procedural fairness in the international context to appreciate that 
the concept has grown out of the innovation of a reciprocal obligations and rights 
framework. As the international system sought to extend its jurisdiction over 
individual subjects for the purposes of criminal prosecution, there developed almost in 
synchrony a system of petition, extending beyond the scope of state/territorial 

15 Vereshchetin and Mollerson, 'International Law in an Independent World' (1990) 28 Columbia Journal of 
Transnational Law 291, 300. 
16 Ibid. Authority for the proposition that human activities came to be one of the most important components of a 
comprehensive system of international justice, and the role of the individuals, over time, came to be viewed as 
'primary'. 
17 See Universal Declaration of Human Rights GA res. 217A (III), UN Doc A/810 at 71 (1948) Aricles 6-11. 
18 	 - Harris, 'The Right to a Fair Trial as a Human Right' (1967) 16 International & Comparative Law Quarterly 
378. 
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sovereignty to the international jurisdiction where the individual could seek redress 
for human rights violations at the national level. There emerged a right of every 
subject to appeal to a higher international authority/arbitrator for infringement of 
universally held individual and inalienable human rights by the state. These 
fundamental rights have been variously articulated, but it is generally agreed that 
among these rights, include inter alia the right of every accused person to protection 
from the arbitrary practices of authority (among these the right to a procedurally fair 
hearing). This trend of petitioning the international system generated a system of 
reciprocal rights. 

Some writers refute the existence of human rights principles in international law, 
citing a high incidence of non-compliance and inadequate state practice. 19  Others 
argue that human rights were a set of general principles not necessarily immediately 
binding or obligatory, but aspirant values that described a future pattern of 
behaviour. 20  This struggle for recognition is reflected in the naturalist 21  — positivist22  
theoretical divide. 23  But after two World Wars in succession, the international 
community began to revisit the issue of sovereignty that had come to represent a 
shield for human rights abuses behind which states were impugned. The response was 
a movement towards calling to account violation of fundamental human rights as well 
as mechanisms for upholding civil and political rights aimed at limiting the excesses 
of government over the governed. 

This international climate generated an atmosphere where it was possible to conceive 
of making inroads into state sovereignty in order to facilitate individual citizens of 
states sharing a direct and reciprocal relationship with the international community. 24  
Having opened up to the possibility that individuals could be called to account for 
grave human rights violations, it followed that a regular judicial system be established 
to preside over these extra territorial matters. Correspondingly, if this new system was 
to impose penal sanctions, then it also had to provide for a mechanism whereupon 
each individual defendant could contest and defend the allegation/s against him or her. 

19 Such as, for example, Watson, 'Legal Theory, Efficacy and Validity in the Development of Human Rights 
Norms in International Law' (1979) University of Illinois Law Forum 609; Watson, 'Auto Interpretation, 
Competence and the Continuing Validity of Article 2(7) of the UN Charter' (1977) 71 American Journal of 
International Law 60. 
20 Such as, for example, Moskowitz, The Policies and Dynamics of Human Rights (1968) 98-99. 
21 Shaw, International Law (1997) 197. John Locke spoke of the inalienable rights to life, liberty and property in 
the Seventeenth century and whilst Natural Law theory fell out of favour in the nineteenth century it has proved 
fundamental to the establishment of human rights in international law drawing upon its appeal to universality and 
the common desire for freedoms, justice and peace in the world. See Finnis, Natural Law and Natural Rights 
(1980). 
22Shaw International Law (1977) 197; Hart, The Concept of Law (1960); Lloyd, Introduction to Jurisprudence (6 
ed, 1994) Ch 4. 
23 For much of the last century, this positivist view of state sovereignty and domestic jurisdiction over criminal 
matters predominated. See Shaw, International Law (1977) 200. 
24 After World War I, the Court of General Jurisdiction, the International Court of Justice and the formation of the 
League of Nations in 1919 were seminal institutions in the early collaboration of states in the observance of human 
rights. Article 22 of the Covenant of the League of Nations spoke of the guarantee of freedom of conscience and 
religion as 'sacred trust of civilisation', and Article 23 provided for the just treatment of minorities within state 
territories. Further the Peace Agreement of 1919 with Eastern Europe and the Balkans, provided for the protection 
of minorities and for a right of petition to the League of Nations. Also Part XIII of the Treaty of Versailles made 
provision for the establishment of the International Labour Organisation set up to promote standards of working 
conditions for workers. Thus there began to grow the concept that individuals had enforceable rights beyond the 
confines of state boarders. 
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Of necessity, such an international penal institution was required to place procedural 
limitations upon itself and extend to the accused a set of enforceable procedural 
fairness guarantees, in accordance with the dictates of legitimacy in authority. 

By the end of World War II, there were already the beginnings of international 
cooperation with regard to the arbitration of disputes. 25  However, non-compliance in 
the area of human rights gave impetus to the growth of judicial bodies, and a general 
move from the arbitration of disputes to litigation and enforcement mechanisms, 26  
culminating in the Charter of the United Nations. 27  Since its establishment, the 
elucidation, development and protection of human rights through the United Nations 
have been integral to the growth of human rights law. 28  Out of this environment of 
cooperation came a range of declarations, treaties and enforcement mechanisms with 
a cornerstone document being the Universal Declaration of Human Rights 1948 29  
(hereafter Universal Declaration), containing thirty Articles outlining a range of 
rights and liberties. Significantly, the Universal Declaration set out at Articles 7 and 
11 the right to due process in law. Although not a legally binding instrument, the 
rights that emerged out of customs or general principles were to be advanced and 
refined by subsequent practice and augmented by successive pronouncements. 30  The 

25 In 1899, the First Hague Peace Conference was attended by 26 nations. Of these, 19 were European States, 
while the rest of the non-colonized world was represented by only seven States, including the United States, the 
Ottoman Empire, Mexico, China, Japan, Persia, and Siam. Besides Mexico, no Latin American country was 
invited. This conference adopted the Convention on the Pacific Settlement of International Disputes establishing 
the Permanent Court of Arbitration. See Convention for the Pacific Settlement of International Disputes, 29 July 
(1899) text reproduced in Scott (ed), The Hague Conventions and Declarations of 1899 and 1907 (1915)41. This 
was the first standing institution intended to settle disputes between sovereign States through binding decisions 
based on international law. The emphasis was upon the pacific settlement of international disputes and the 
avoidance of war by arbitral means. By 1907 and the convening of the Second Hague Peace Conference it was 
agreed that there would need to be a new court with the power to implement its decisions. In 1908 the Central 
American Court of Justice was perhaps the first real international forum of this kind. 
26 Early manifestations of international litigation began with the arbitration provision in Jay's Treaty 1794 and 
later with the advent of the Permenant Court of Arbitration at the Hague 1899, and the League of Nations 
Permenant Court of International Justice created in 1920 (the predessessor to the International Court of Justice in 
1945). 
27 Charter of the United Nations signed at San Francisco on 26 June 1945. entry into force 24 October 1945. 59 
Stat. 1031; TS 993; 3 Bevans 1153. The Charter of the United Nations set out in its purposes under Article 1 'the 
promotion and encouragement of respect for human rights and fundamental freedoms for all without distinction' 
and whilst the Charter provisions on human rights were general and vague (ie, no enforcement procedures), they 
did use the term 'pledge', which had the effect of converting the purposes of 'universal observance of -human 
rights' into legal obligations. See Lauterpacht, International Lawand Human Rights (1950) 47-49. However, this 
approach has had its critics: see Hudson, 'Integrity of international Instruments' (1948) 42 AJIL 105-8; Kelsen, 
The Law of the United Nations (1950) 29, who suggest that this position would be difficult to sustain on the basis 
that 'respect for human rights' do not specify with any precision actual legal rights. 
28 Steiner and Alston, International Human Rights In Context Law Politics and Morals (1996) 207. 
29  Adopted and proclaimed by General Assembly resolution 217 A (III) of 10 December 1948, GA res. 217A (III), 
UN Doc A/810 at 71 (1948). 
30 Among the successive pronouncements are the following: (i) Standard Minimum Rules for the Treatment of 
Prisoners Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of 
Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its resolutions 663 C 
(XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977. (ii) Code of Conduct for Law Enforcement Officials 
Adopted by General Assembly resolution 34/169 of 17 December 1979. (iii) Basic Principles on the Independence 
of the Judiciary Adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment 
of Offenders held at Milan from 26 August to 6 September 1985 and endorsed by General Assembly resolutions 
40/32 of 29 November 1985 and 40/146 of 13 December 1985. (iv) Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment Adopted by General Assembly resolution 43/173 of 9 
December 1988. (v) Basic Principles for the Treatment of Prisoners Adopted and proclaimed by General 
Assembly resolution 45/111 of 14 December 1990. (vi) Basic Principles on the Role of Lawyers Adopted by the 
Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 
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Universal Declaration began to formalise the requirements of procedural fairness and 
to give substantive content to what had previously been broad and sweeping 
hyperbole. 31  

The Commission on Human Rights was established in 1946, 32  but despite existing for 
25 years it had no power to take action with regard to human rights violations, despite 
receiving many complaints from the Security Counci1. 33  However, Sub-Commissions 
and Expert Working Groups established by organs of the UN continued the work of 
elucidating human rights. 3  Importantly, in 1966 the International Covenant on Civil 
and Political Rights (hereafter ICCPR)35  was adopted, entering into force in 1976. 
The powers of the Human Rights Committee were extended by the Optional 
Protoco136  to the ICCPR, giving the Committee competence to receive 
communications, alleging violations of the Covenant, 37  by state parties to the 
protocol. Since this extension of powers, the Committee considered a wide range of 
aspects of procedural fairness and myriad communications with respect to state 
breaches of Article 14 of the ICCPR, which sets out minimum procedural fairness 
guarantees. 38  

Yet as the Human Rights Committee lacked the power to bind state parties, there has 
been a high incidence of non-compliance. The Committee's position was further 
weakened by the fact that the ICCPR's fair trial provisions are derogable. Indeed 
commentators are divided about the fundamental nature of fair trial and whether it is a 

August to 7 September 1990. (vii) Guidelines on the Role of Prosecutors Adopted by the Eighth United Nations 
Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 
1990. 

31  Among those guarantees identified were the freedom from arbitrary arrest/detention and retroactive laws, and 
the right to a full, equal, fair and public hearing, an impartial bench, the presumption of innocence, and to 
guarantees necessary for a defence. 
32 The Commission on Human Rights 1946 (E/CN.4) (up until it was replaced in June 2006 by the Human Rights 
Council) had a mandate to prepare recommendations, make studies and draft international instruments on Human 
Rights and was a subsidiary organ of the Economic and Social Council (ECOSOC) as anticipated by the UN 
Charter. The Commission drafted the Universal Declaration of Human Rights (UDHR) as part of its power to 
promote human rights. 
33 Steiner and Alston, International Human Rights in Context Law, Politics, Morals (1996), 226. 
34 Chemichenko and Treat, The Administration of Justice and the Human Rights of Detainees: The Right to a Fair 
Trial, E/CN.4/Sub.2/1994/24, 1994. 
35 International Covenant on Civil and Political Rights G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 
52, U.N. Doc. A16316 (1966), 999 U.N.T.S. 171. 
36 Optional Protocol to the International Covenant on Civil and Political Rights Adopted and opened for 
signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December 1966 entry 
into force 23 March 1976, in accordance with Article 9; GA res. 2200A (XXI), 21 UN GAOR Supp. (No. 16) at 
59, UN Doc. A/6316(1966); 999 UNTS 302 
37 Office of the United Nations High Commission for Human Rights, Selected Decisions of the Human Rights 
Committee under the Additional Protocol, Vol I, (1985) and Vol 11 (1990). See de Zayas, and Opsahl, 'Application 
of the International Covenant on Civil and Political Rights under the Additional Protocol by the Human Rights 
Committee' (1985) 28 German Yearbook of International Law 9. 
38 The Human Rights Committee was originally established pursuant to Article 28 of the International Covenant 
on Civil and Political Rights. The Committee has in the past considered communications under the Optional 
Protocol received from individuals who assert that their rights (as enumerated in the Covenant) have been violated 
without domestic redress. The texts of the Committee's final decisions under the Protocol were included in its 
annual reports as well as periodically cumulated on a selective basis. However, at the Sixtieth General Assembly 
Plenary 72nd Meeting, the General Assembly established a new Human Rights Council to replace the existing UN 
Human Rights Committee. The new entity held its first inaugural meeting on 19 June 2006 as the newly formed 
Human Rights Council. 
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non-derogable right. 39  These deliberations have largely centered on the permission to 
derogate under state emergency powers 40 and are set out below. 

2.2.2 Non Derogation from the Guarantee of a Fair Trial 
Generally speaking treaties do not set up inviolable laws; it is common practice to 
provide for reservations or derogation in specific circumstance. 41  However, Article 4 
of the ICCPR takes the step of setting out an exhaustive list of human rights that may 
not be derogated from in situation when states have resorted to emergency powers. 42  
Significantly, the right to a fair trial is not itemised in Article 4. 43  This means that a 
gap exists between where state emergency dissolves the imperative for fair trial 
standards, and where a state is subject to the observance of the full exercise of human 
rights. Theodor Moron calls this the 'grey zone'. 44  To some extent, international 
humanitarian law45  fills part of this gap by explicitly guaranteeing elements of the 
right to a fair tria146  during armed conflict,47  albeit inadequately. 48  Also, 
notwithstanding Article 4, some academics hold the view that derogation from fair 
trial treaty obligations is impermissible on the basis that the conduct contained therein 
is jus cogens49  in character. 5°  Because the international community regard fair trial 
norms as fundamentally important, then they cannot be departed from, even in times 

39 Olivier, 'About Fair Trial Rights and Derogations in Times of Public Emergency' (2004) 17(2) Leiden Journal 
of International Law 406. 
40 Oraa, Human Rights in States of Emergency in International Law (1992); International Law Association, 'The 
Paris Minimum Standards of Human Rights Norms in a State of Emergency' (1985) 79AJIL 1072. For discussion 
of the non derrogable status of Article 14. ICCPR see this chapter below 2.2.3. 
41 Derogation clauses allow for the suspension of certain obligations in a time of war time emergency. 
42 Specifically Article 4 of the ICCPR reads; (1)'In time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures 
derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the 
situation, provided that such measures are not inconsistent with their other obligations under international law and 
do not involve discrimination solely on the ground of race, colour, sex, language, religion or social origin.'(2) No 
derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made under this provision. See also 
the European Convention 1950 which takes a similar approach. 
43 Across all human rights instruments, four rights are non-derogable: (1) the right to life; (2) the right to freedom 
from torture/ inhuman or degrading treatment/ punishment; (3) the right to freedom from slavery; and (4) the right 
to freedom from retroactive penal laws. 
44 Meron, 'On the Inadequate Reach of Humanitarian and Human Rights Law' (1983) 77 AJIL 589. 
45 The Geneva Conventions of 1949 and the two Additional Protocols 1977 contain the primary provisions for 
what is generally referred to as 'International Humanitarian Law'. 
46 Plattner, 'International Humanitarian Law and Inalienable or Non-Derogable Human Rights' in Premont et al, 
(ed) Non-derogable Rights and States of Emergency (1996) 349. 
47 See the minimum guarantee under Common Article 3(I)(d) of the Geneva Conventions 1949 which reads 'the 
following acts are and shall remain prohibited at any time ... (d) the passing of sentence and the carrying out of 
executions without previous judgment pronounced by a regular constituted court, affording all judicial guarantees 
which are recognized as indispensable by civilian peoples'. 
48 In terms of protection international humanitarian law traditionally attempts to regulate the actions of state parties 
as opposed to the rights enjoyed by individuals vis-6-vis the state authority. Reciprocity in the context of 
international humanitarian law is far from absolute: see Provost, 'Reciprocity in Human Rights and Humanitarian 
Law' (1994) 65 BY1L 383. 
49 Jus Cogens refers to a peremptory norm. It is Latin for 'compelling law'. It is a fundamental principle of 
international law considered to have acceptance among the international community of states as a whole. Unlike 
ordinary customary law that has traditionally required consent and allows the alteration of its obligations between 
states through treaties, peremptory norms cannot be violated by any state. Under the Vienna Convention on the 
Law of Treaties any treaty in violation of a peremptory norm is null and void. The treaty allows for the emergence 
of new peremptory norms, but does not specify any peremptory norms. A peremptory norm by contrast to a norm 
that cannot be dismissed or replaced by agreement. It has a mandatory compliance element. See Hannikainen, 
Peremptory Norms (Jus Cogens) in International Law (1988), see generally. 
50 Higgins, 'Derogation Under Human Rights Treaties' (1976-77) 48 Brit YBIL 281, 282. 
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of national emergency, it is argued. They maintain that while the ICCPR and the 
European Covenant on Human Rights (hereafter European Covenant) 5I  both allow for 
the alienation of the right to a fair tria1, 52  courts have nevertheless consistently 
determined that derogation undermines the existence of democracy and the rule of 
law. This is because the right constitutes guarantees necessary for the effective 
enjoyment of all other human rights. 53  

This is refuted by other commentators who contend that, while the Vienna Convention 
on the Law of Treaties54  provides that a state may not derogate by treaty arrangement 
from a concept ofjus cogens,55  the fact that the ICCPR has expressly identified non-
derogation provisions, its exclusion dictates that the right to a fair trial can be deviated 
from in certain circumstances. 

The prevalent view is that derogation from a fair trial is only acceptable in 
circumstances where such a measure is proportional, temporary, non-discriminatory, 
motivated by good faith, subject to scrutiny and meets the threshold for severity of 
cause. 56  This is reflected in the decisions of the European Commission on Human 
Rights57  and the European Court of Human Rights, 58  which have consistently drawn a 
direct relationship between human rights and the rule of law. 59  The Human Rights 
Committee employed similar standards in assessing the appropriateness of 
circumstances for derogation. 6°  

It is clear from the case law that Article 14 of the ICCPR sets up much more than 
illusory or theoretical rights, but rather the requirement of procedural balance to be 
enforced, where possible, in all circumstances. 

51 European Covenant full citation above n. 11 
52 ICCPR Art 4, Eurpoean Covenant Art /5. 
53 Olivier, 'About Fair Trials' (2004) 17 Leiden Journal of International Law 405. 
54 Arts 53 & 64, Vienna Convention on the Law of Treaties, adopted 22 May 1969 and opened for signature on 23 
May 1969 by the UN Conference on the Law of Treaties, entered into force 27 Jan.1980, 25 ILM 543 (1986). See 
also International Law Commission, 'Commentaries to the Vienna Convention on the Law of Treaties' (1966) 2 
Yearbook of the International Law Commission 169. 
55 `Jus Cogens': A peremptory norm. Jus cogens is Latin for 'compelling law' it is a fundamental principle of 
international law considered to have general acceptance. 
56 Stapelton, 'Statutory Interpretation' (1999) 3 I International Law and Politics 581-582. 
57 Fitzpatrick, Human Rights in Crisis, The International System for Protecting Rights During States of Emergency 
(1994) 55. See also 'Report of the European Commission and the European Court of Human Rights' (1969) 12 
Year Book European Convention on Human Rights, para 165. 
58 Lawless v Ireland, I Eur.Ct.H.R. (series A/.3) (1961). In this case the Court gave deference to the state's 
judgment on the question of whether a state of emergency existed. 
59 The European Court of Human Rights has expressed the view that `[t]he tile of law implies inter alia that an 
interference by the executive authorities with an individuals rights should be subject to an effective control which 
should normally be assured by the judiciary, at least in the last resort, judicial control offering the best guarantees 
of independence, impartiality and proper procedure' ; Klass v Germany, Eur.Ct H.R. Decision 6 September 1978, 
Ser.A/ 28 para 55. 
60 Report of the Human Rights Committee to General Assembly, 35th Sess., at 54, para 27 UN Doc. A135140 
(1980) (Columbia). See also Report of the Human Rights Committee to the General Assembly, 39th Sess., at 14, 
para 78, UN Doc.A/39/40 (1984) (El Salvador). Both reports set out the standard for derogation as imprecise. 
Whilst the burden is upon the state wishing to extend the existence of a state emergency, there is significant weight 
placed upon the representations of the state, in a difficult position of balancing the relevant competing rights. For a 
discussion of the problems of political considerations, complexities and tensions surrounding the international 
monitoring of derogation see Hartman, 'Derogations From Human Rights Treaties in Public Emergencies' (1981) 
22 Harvard Int 'I LJ 11. 
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These itemised rights, however, must be viewed in context, such that the derogation 
from one specific requirement will not necessarily negate the whole of the trial. This 
is because there is no complete inventory of fair trial rights. As a consequence, 
assessing fairness in criminal procedure is not an exact science. Each criminal system 
will have its own balance and internal logic and will measure the key aspects of 
'fairness' distinctly. As discussed in the preceding chapter, critical features identified 
in a common law system may not equate with those identified according to civil law 
logic. Moreover, even if a principle is common to both criminal models, it may be 
interpreted differently. For its part, however, Article 14 of the ICCPR provides a 
starting point, albeit neither an exhaustive checklist nor a reliable measure on its own. 

2.2.3 The Constitutive Elements of a Fair Trial 
The basic elements of a fair trial reproduced in international instruments generally 
provide for a hearing by an impartial and disinterested tribunal 'which hears before it 
condemns, [and] which proceeds upon inquiry and renders judgment only after trial 
consideration of evidence and facts as a whole'. 61  

As a preliminary point, Article 14 of the ICCPR provides for the entitlement to a 'fair 
and public hearing by a competent, independent and impartial tribunal established by 
law'. In addition to the requirement of the presumption of innocence, the Covenant 
sets out a number of minimum guarantees. These include: 

• the right to be informed of the nature of the charge; 
• the right to the provision of adequate and facility to prepare a defence; 
• the right to communicate with counsel; 
• the right to a counsel of choice; 
• the right to trial without delay; 
• the right to examine witnesses against accused; 
• the right to call witnesses for accused; 
• the right to an interpreter; 
• right not to self incriminate (right to remain silent); 
• right to appeal; 
• right to judicial review in light of new facts; and 
• right of non bis idem (right not to be tried for the same offence twice or double 

jeopardy). 

While Article 14 set out the minimum constituent elements that underlie the concept 
of procedural fairness, these are not considered to be exhaustive. In practice, it is a 
complex task to define procedural fairness, being a notion that defies generic or 
simplistic reduction62  Because of the difficulty in defining the content of procedural 
fairness in international terms, it is instructive to ask the question in reverse. That is: 
what represents a denial of procedural fairness in a trial? A perusal of the literature 
suggests that the notion of a denial of procedural fairness is similarly obscure, and 
likely occurs when a court or tribunals fails to 'offer the guarantees which are 

61 
Black's Law Dictionary (1990) 596. 

62 See this thesis 1.3.1 
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indispensable to the proper administration of justice'. 63  In its Draft Convention on 
Responsibility of States, Harvard Research in International Law outlined a definition 
of denial of justice under Article 9: 

Denial of justice exists when there is a denial, unwarranted delay or 
obstruction of access to courts, gross deficiency in the administration of 
judicial or remedial process, failure to provide those guarantees which are 
generally considered indispensable to proper administration of justice, or a 
manifestly unjust judgment. An error of a national court which does not 
produce manifest injustice is not a denial of justice." 

So the bar is set low, requiring that a court must find 'manifest' injustice in order to 
offend the principle of what is just and fair. The concept of denial of justice, then, is 
too vague to be helpful, save for to set the outer parameters of a fair trial. 

Another source of definitional assistance are the theoretical discussions that preceded 
the formalisation of international instruments on the subject of procedural faimess. 65  
Early writers such as Professor Edwin Borchard observed that the existence of an 
international standard obligation to extend a fair. trial to individual defendants 'by no 
means assists us with a definition of its content'. Borchard added, though, that 
procedural fairness in law has over time 'added substantive content to its procedural 
controls', which he suggested consist of a 'standard of compounded general 
principles' 66  which 'any normal state would not repudiate', 67  being a baseline set of 
standards or a lowest common denominator. 

To the extent that treaties have provided for due process of law, the provisions 
contained within Article 14 of the ICCPR remain the most authoritative and coherent 
set of procedural fairness principle governing contemporary trial proceedings. As a 
complement to the international formalisation of due process principles, there have 
simultaneously matured a number of international judicial bodies, at both the regional 
and global levels, to give both meaning and enforcement to these enshrined 
procedural safeguards. 68  They have each generated what has been described 'a 

63 Institute of International law (1927) Vol 23 AJIL (1929) Special Supplement 229. 
64 Harvard Research in International Law, 'Draft Convention on Responsibility of States Art 9' (1929) 23 AJIL 
173 (emphasis added). 
65 The Committee Representing Principal Culture of the World (appointed by the American Law Institute) 
Statement of Essential Human Rights, (1944) Arts 7 and 8. In this statement, it was recommended that the state 
had a duty to provide adequate procedures to make effective the right of any detained person to immediate judicial 
determination of the legality of his detention. The statement went on to stipulate that jelveryone has the right to 
have his criminal and civil liabilities and his rights determined without undue delay by fair public trial by a 
competent tribunal before which he has opportunity of a full hearing'. See.Wilson (ed), Human Rights, Culture 
and Context: Anthropological Perspectives (1997). 
66 Borchard, 'The Minimum Standard of the Treatment of Aliens', in Proceedings of the American Society of 
International Law (1939) 61. 

- 67 Ibid. 
68 On the issue of the proliferation of international judicial bodies see generally the special issue of the (1999) 
31(4) NYU Journal of International Law and Politics containing the findings of a symposium convened in New 
York in October 1998 hosted by the NYU School of Law and the Project on International Courts and Tribunals 
entitled 'The Proliferation of International Tribunals: Piecing Together the Puzzle'. For commentary on the rapid 
growth of the international institutions see Charney, 'Is International Law Threatened by Multiple International 
Tribunals?' (1998) 271 Recueil des Cours 101; Thirlway 'The Proliferation of International Judicial Organs and 
the Formation of International Law', in Heere (ed), International Law and the Hague's 750 Anniversary 433; 
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ponderous and steady flow of judgments, advisory opinions, and orders' with regard 
to fair trial issues. 69  These judgments and findings have also helped interpret and 
elucidate the meaning of both treaty provisions and customary international law. In 
addition, contemporary international criminal institutions have not only grown out of 
an environment in which individual human rights are recognised and accepted 
phenomenon, but the judges of the jurisdiction have proved ready to look to regional 
and international human rights jurisdictions for guidance on principal procedural 
protections. Since the procedural fairness requirements contained within the 
authoritative statutes of all contemporary international criminal institutions have 
mirrored the minimum standards set out international human rights treaties, it follows 
that the findings of the relevant human rights treaty bodies prove instructive.70  

Indeed, it is now possible to say that the notion that courts should extend a process 
that meet the minimum standards of procedural fairness in all circumstances, has 
fermented as a generally accepted practice, albeit in loose terms. Furthermore, it is 
possible to look to treaty law and case law in order to establish what forms 
conventional practice. 71  This is not to suggest that procedural fairness has attained a 
universal content, but rather that there are a collection of minimum requirements,•
supported by widespread and consistent pattern of enforcement, embodied in treaty 
law for guiding international criminal courts and tribunals. Consequently, in order to 
establish what are the defendant's concrete procedural protections beyond the 
wording of treaty and statute, an integrated assessment that points to recursive 
patterns of assertion and/or enforcement of certain rules helps to present a closer 
estimation of the actuality. Through a comparative analysis it is possible to verify 
what procedural protections have found their way to general application. 

2.3 ESTABLISHED FAIR TRIAL RIGHTS IN HUMAN RIGHTS LAW 
Since the authoritative statutes and rules governing the international criminal courts 
and tribunals have variously lifted generalised procedural protections identified by 
human rights law, it is useful to enumerate them. Below is a distillation of human 
rights principles that have been formally recognised in human rights instruments and 
generally enforced by the regional and international human rights courts. 

2.3.1 Established Pre-Trial Rights 
In general terms, procedural fairness provisions that attach to the accused at the 
pretrial stage of the criminal process aim to safeguard the right: 

• to liberty; 
• to information; 
• to legal counsel before trial; 
• to have access to the outside world; 
• to be brought promptly before a judge; 

Romano, 'The Proliferation of International Judicial Bodies: The Pieces of the Puzzle' (1999) 31 NYU Journal of 
International Law and Politics 709. 
69 Romano, 'International Justice and Developing Countries: A Quantitative Analysis' (2002) 1(2) Law and 
Practice of International Courts and Tribunals, 367. 
70 A detailed discussion of the application of human rights jurisprudence to international criminal proceedings is 
found at 2.5. 
71 Bassiouni, 'Human Rights in the Context' (1993) 3 Duke J Comp & Intl L 236 
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• to challenge the lawfulness of his/her detention; 
• to trial within a reasonable time (or to release from detention); 
• to adequate time and facilities to prepare a defence; 
• to have his/her rights observed during interrogation; and 
• to humane conditions of detention (free from torture degradations or cruel or 

inhumane treatment). 

As a rule, everyone has the right to personal liberty. 72  An individual may only be 
deprived of his or her liberty on grounds and according to procedures established by 
law.73  As a consequence, No one may be subjected to arbitrary arrest, detention or 
imprisomnent,74  and persons awaiting trial on criminal charges should not, as a 
general rule, be held in custody. 75  

72 Persons charged with a criminal offence should not normally be held in detention pending trial.. Detention must 
not be arbitrary and is permissible only if carried out in accordance with the law. Governments may only deprive 
people of their liberty in certain prescribed circumstances. Article 3 of the Universal Declaration, Article 9 of the 
ICCPR, Article 6 of the African Charter, Article 1 of the American Declaration, Article 7 of the American 
Convention, Article 5 of the European Convention. This is a fundamental human right. Article 3 of the Universal 
Declaration: 'Everyone has the right to life, liberty and security of person.' Article 9(1) of the ICCPR: 'Everyone 
has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one 
shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by 
law.' The African Commission ruled that the arrest and detention of a political figure who was detained 'at the 
pleasure of the Head of State' without charge or trial for 12 years violated the right to liberty set out in Article 6 of 
the African Charter. Krischna Achutan (on behalf of Aleke Banda) and Amnesty International (on behalf of Orton 
and Vera Chirwa v. Malawi, (64/92, 68/92, 78/92 respectively), 8th Annual Report of the African Commission, 
1994-1995, ACHPR/RPT/8th/Rev.I] The Inter-American Commission considered that in certain circumstances 
house arrest, internal exile, and banishment (forced relocation) could violate the right to personal liberty 
guaranteed by Article 7 of the American Convention. Inter-American Commission, Report on the Situation of 
Human Rights in Argentina, 1980, 0EA/Ser.LN/11.49, doc.19, at 189,193,291; Inter-American Commission, 
Report on the Situation of Human Rights in Chile, 1985, OAS/Ser.LN1II.66, doc.17, at 134,139; Inter-American 
Commission, Report on the Situation of Human Rights in Nicaragua, 1981, 0EA/Ser.LN/11.53, at 65. The Human 
Rights Committee has explained that the term 'arbitrary' in Article 9(1) of the 1CCPR is not only to be equated 
with detention which is 'against the law' but is to be interpreted more broadly to include elements of 
inappropriateness, injustice and lack of predictability. See; Albert Womah Mukong v. Cameroon, (458/1991), p21 
July 1994, UN Doc. CCPR/C/511D/458/1991, p12. For more information on administrative detention see 
Frankowski and Shelton (eds) Preventive Detention, A Comparative and International Law Perspective (1992) 
73Article 9(1) of the ICCPR; Article 6 of the African Charter; Article XXV of the American Declaration, Articles 
7(2) and 7(3) of the American Convention; and Article 5(1) of the European Convention. The European Court has 
stated that the phrase 'in accordance with a procedure prescribed by law' in Article 5(1) of the European 
Convention refers to domestic law, but that the domestic law itself "must be in conformity with the principles 
expressed or implied in the European Convention'. In Kenmache v. .France (No. 3), (45/1993/440/519), 24 
November 1994] Article 5(1) of the European Convention sets out the only permissible circumstances in which 
people may be deprived of their liberty. One situation justifying arrest is in order to bring someone before the 
authorities 'on reasonable suspicion of having committed an offence.' The European Court has ruled that 
"reasonable suspicion" justifying an arrest exists when there are 'facts or information which would satisfy an 
objective observer that the person concerned may have committed the offence.' See; Fox, Campbell and Hartley, 
(18/1989/178/234-236), 30 August 1990, para. 32. 
74 See; Article 9 of the Universal Declaration, Article 9(1) of the ICCPR, Article 6 of the African Charter; Article 
XXV of the American Declaration, Articles 7(2) and 7(3) of the American Convention, Article 5(1) of the 
European Convention, Article 55(I)(d) of the ICC Statute. An arrest or detention which is lawful may nonetheless 
be arbitrary under international standards, for example if the law under which the person is detained is vague, over-
broad, or is in violation of other fundamental standards such as the right to freedom of expression. In addition, 
detainees who were initially arrested lawfully, but who are held after their release has been ordered by a judicial 
authority, are arbitrarily detained. The Human Rights Committee has explained that the term 'arbitrary' in Article 
9(1) of the ICCPR is not only to be equated with detention which is 'against the law' but is to be interpreted more 
broadly to include elements of inappropriateness, injustice and lack of predictability. See; Albert Womah Mukong 
v. Cameroon, (458/1991), 21 July 1994, UN Doc. CCPR/C/51/D/458/1991, p. 12. The African Commission has 
held that mass arrests and detentions of office workers in Malawi on suspicion that they had used office equipment 
such as fax machines and photocopiers for subversive ends were arbitrary, in violation of Article 6 of the African 
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Anyone arrested or detained must be notified at once of the reasons for their 
arrest/detention,76  be informed promptly 77  of any charges against them, and be 

Charter. See; Krischna Achutan (on behalf of Aleke Banda), Amnesty International on behalf of Orton and Vera 
Chirwa, Amnesty International on behalf of Orton and Vera Chirwa v. Malawi, (64/92, 68/92, 78/92 respectively), 
8th Annual Report of the African Commission, 1994-1995, ACHPR/RPT/8th/Rev.I1 It also held that the detention 
of a person beyond the expiry of the sentence constitutes a.violation of Article 6 of the African Charter, which 
prohibits arbitrary detention. See; Annette Pagnoulle . (on behalf of Abdoulaye Mezou v. Cameroon, (39/90) The 
10th Annual Report of the African Commission, 1996 -1997, ACHPR/RPT/10 th  examined the lawfulness of a 
detention. Also the European Court examines whether the detention in question conforms to the substantive and 
procedural rules of domestic law and whether the detention was arbitrary see; Kemmache v. France (No.3), 
(45/1993/440/519), 24 November 1994. The Inter-American Commission identified three forms of arbitrary 
detention: extra-legal detention (detention which has no legal basis, including detention ordered by the executive 
or detention by paramilitary groups with the consent or acquiescence of the security forces) see; Inter-American 
Commission, Report on the Situation of Human Rights in Argentina, 1980, 0EA/Ser.LN/II.49, doc. 19, at 140: 
indefinite detention ordered by the executive; Annual Report of the Inter-American Commission, 1980-1981, 
0EA/Ser.LN/II.49, doc. 9 rev. 1, 1981, p. 117 and Annual Report of the Inter-American Commission, 1981-1982, 
0EA/Ser.LN/I1.57, 1982, (Re; Bolivia: detention by paramilitaries linked to the security forces) Consistently the 
Inter American Commission has held that detention violates the law where that detention is not carried out in 
conformity with the law. For denetion which constitutes an abuse of power see; the Inter-American Commission, 
Report No. 13/96, Case 11.430, Mexico, 15 October 1996: an army General faced 16 preliminary inquiries and 
eight criminal actions over seven years, which were all closed or dismissed, in what the Commission described as 
'an unreasonable succession of cases, which taken together constitute an 'abuse of power'. 
75 

Article 9(3) of the ICCPR: 'it shall not be the general rule that persons awaiting trial shall be detained in 
custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, 
and, should occasion arise, for execution of the judgment.' In accordance with the right to liberty and the 
presumption of innocence, there is a presumption that people charged with a criminal offence will not be detained 
before their trials. International standards explicitly recognize that there are, however, circumstances in which the 
authorities may impose conditions on a person's liberty or detain an individual pending trial. Article 9(3) of the 
ICCPR; see also Article 7(5) of the American Convention, Article 5(3) of the European Convention. Such 
circumstances include when it is deemed necessary to prevent the suspect from fleeing, interfering with witnesses 
or when the suspect poses a clear and serious risk to others which cannot be contained by less restrictive means. 
The Human Rights Committee has stated that `[p]re-trial detention should be an exception and as short as possible' 
see; Human Rights Committee General Comment 8, para.3] The Human Rights Committee has stated that pre-trial 
detention must not only be lawful, but must. also be necessary and reasonable in the circumstances. It has 
recognized that the 1CCPR permits authorities to hold people in custody as an exceptional measure if it is 
necessary to ensure that the person appears for trial, but it has interpreted the 'necessity' requirement narrowly. It 
has held that suspicion that a person has cOmmitted a crime is not sufficient to justify detention pending 
investigation and indictment. However, it has held that custody may be necessary to prevent flight, avert 
interference with witnesses and other evidence, or prevent the commission of other offences. The Committee has 
also held that a person may be detained when they constitute a clear and serious threat to society which cannot be 
contained by any other manner see; Van Alphen v. the Netherlands, (305/1988), 23 July 1990, Report of the 
Human Rights Commission Vol II, (A/45/40), 1990, at 115. The European Court has held that continued pre-trial 
detention can only be justified 'if there are specific indications of a genuine requirement of public interest which, 
notwithstanding the presumption of innocence, outweighs the rule of respect for individual liberty' see; Van der 
Tang v. Spain, (26/1994/473/554), 13 July 1993, para. 55. 
76 

Anyone who is arrested or detainedmust be informed immediately of the reasons why they are being deprived 
of their liberty. Article 9(2) of the ICCPR, Paragraph 2(B) of the African Commission Resolution; see Article 7(4) 
of the American Convention, Article 5(2) of the European Convention; Article 9(2) of the ICCPR: 'Anyone who is 
arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be promptly informed of any 
charges against him.' For example, the Human Rights Committee has held that 'it was not sufficient simply to 
inform (the detainee) that he was being arrested under the prompt security measures without any indication of the 
substance of the complaint against him.' see; Drescher Caldas v. Uruguay (43/1979), 21 July 1983, 2 Sel. Dec. 80. 
European Court has explained that Article 5(2) of the European Convention means that every person arrested 
should 'be told, in simple, non-technical language that he can understand, the essential legal and factual grounds 
for his arrest, so as to be able, if he sees fit, to apply to a court to challenge its lawfulness.' However, the Court 
stated that this does not require a complete description of all the charges at the moment of arrest See; Fox, 
Campbell and Hartley, (18/1989/178/234-236), 30 August 1990, paras. 40, 41. The Human Rights Committee 
considered that there was a violation of Article 9(2) of the 1CCPR in a case vhere an accused was informed at the 
time of his arrest only that he was wanted in connection with a murder investigation. For several weeks he was not 
informed in detail of the reasons for his arrest, the facts of the crime for which he was arrested nor the identity of 
the victim see; Kelly v. Jamaica, (253/1987), 8 April 1991. Also; The Human Rights Committee found that there 
was a violation of Article 9(2) of the 1CCPR, in a case in which a lawyer for a local human rights organization was 
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informed of their rights (including their right to counsel). Furthermore, this 
notification must be in a language the person understands. 78  This information is 
essential to allow the suspect/accused to challenge the lawfulness of their 
arrest/detention and, if they are charged, to start the preparation of their defence. 

In terms of a legal defence, everyone in detention or facing a possible criminal charge 
has the right to the assistance of a lawyer of their choice to protect their rights and to 
assist in their defence. 79  If the person cannot afford to hire a lawyer, effective, 
qualified counsel should be assigned. 8°  The accused must be given adequate time and 

held for 50 hours without being informed of the reasons for his arrest .  see; Portorreal v. Dominican Republic, 
(188/1984), 2 Sel. Dec. 214. Report of the Human Rights Commission, (A/46/40), 1991, para. 5. 
77 Every person arrested or detained has the right to be promptly informed of any charges against them. Articles 
9(2) and 14(3)(a) of the ICCPR, Articles 7(4) and 8(2)(b) of the American Convention, Article 5(2) and 6(3)(a) of 
the European Convention. The European Commission has stated that Article 5(2) of the European Convention 
requires that everyone arrested be 'informed sufficiently about the facts and the evidence which are proposed to be 
the foundation of a decision to detain him. In particular, he should be enabled to state whether he admits or denies 
the alleged offence' see; X v. Federal Republic of Germany, (8098/77), 13 December 1978, 16 DR Ill  at 114. 
The requirement to give prompt information about criminal charges serves two fundamental purposes. It provides 
all people arrested or detained with information to challenge the lawfulness of their detention - the main purpose of 
the safeguard set out in Article 9(2) of the ICCPR. It also permits anyone facing trial on criminal charges, whether 
or not in custody, to begin the preparation of their defence - the main purpose of safeguards elaborated in Article 
14(3)(a) of the ICCPR, Article 8(2)(b) of the American Convention and Article 6(3)(a) of the European 
Convention. Article 5(2) of the European Convention requires that the arrested person be informed 'promptly' of 
the reasons for arrest. The term 'promptly' in this context is generally strictly construed, although some 
unavoidable delay may be tolerated, for example to find an interpreter. The European Court has stated that 
'intervals of a few hours' between the time of arrest and interrogation - which would lead the detainee to 
understand the reasons for the arrest — 'cannot be regarded as falling outside the constraints of time imposed by the 
ninon of promptness in Article 5(2).' See; Fox, Campbell and Hartley, (18/1989/178/234-236), 30 Aug. 1990, 
?sara. 42. 

To be effective, information must be communicated in a language the person understands. The European 
Convention Article 5(2). Human Rights Committee General Comment 13, para. 8 Article 21(4)(a) of the ICTY 
Statute, Article 20(4)(a) of the ICTR Statute. 
79 Everyone arrested or detained - whether or not on a criminal charge - and everyone facing a criminal charge - 
whether or not detained - has the right to the assistance of legal counsel. A person's right to the help of a lawyer in 
pre-trial proceedings is not expressly set out in the ICCPR, the American Convention, the African Charter or the . 
European Convention. However, the Human Rights Committee, the Inter-American Commission and the European 
Court have all recognized that the right to a fair trial requires access to a lawyer during detention, interrogation and 
preliminary investigations. The Human Rights Committee has stated that 'all persons arrested must have 
immediate access to counsel' see; Concluding Observations of the HPC: Georgia, UN Doc. CCPR/C/79/Add.74, 9 
April 1997, para. 28. The European Court has acknowledged that the right to a fair trial normally requires an 
accused person to be allowed legal counsel during the initial stages of police investigation. The court found that 
failure to grant access to counsel during the first 48 hours after his arrest was a violation of Article 6 of the 
European Convention see; Murray v. United Kingdom, (41/1994/488/570), 8 February 1996. The Inter-American 
Commission has stated that the right to defend oneself requires that an accused person be permitted to obtain legal 
assistance when first detained see; Annual Report of the Inter-American Commission, 1985-1986, 
0EA/Ser.LN/11.68, doc. 8 rev. I, 1986, p. 154, (El Salvador). Also the international criminal jurisdictions have 
picked up upon the right to counsel. The ICTY Rules, the ICTR Rules and theICC Statute provide that suspects 
have the right to counsel when questioned by the Prosecutor. Rule 42 of the ICTR Rules, Rule 42 of the ICTR 
Rules, Article 55(2)(d) of the ICC Statute. Article 21(4)(d) of the ICTY Statute, Article 20(4)(d) of the ICTR 
Statute, also Article 55(2)(c) of the ICC Statute. 
80 The Human Rights Committee has stressed that 'all persons arrested must have immediate access to counsel' 
see; Concluding Observations of the HRC: Georgia, UN Doc. CCPR/C/79/Add.74, 9 April 1997, para. 28. The 
Inter-American Commission concluded that the right to counsel set out in Article 8(2) of the American Convention 
applied on the first interrogation see; Report on the Situation of Human Rights of a Segment of the Nicaraguan 
Population of Miskito Origin, DEA Ser.LN/I1.62, doc.10, rev. 3, 1983. Also; Report of the UN Special 
Rapporteur on torture UN Doc. E/CN.4/1990/17, 18 December 1989, para.272; see also UN Doc. E/CN.4/ 
1995/34, 12 January 1995, para. 926. The UN Special Rapporteur on torture recommended that anyone who has 
been arrested 'should be given access to legal counsel no later than 24 hours after the arrest' see; Report of the UN 
Special Rapporteur on torture, (E/CN.411992/17), 17 December 1991, para.284. See also Human Rights 
Committee General Comment 20, para. 11. This principle is now reflected in the instruments governing 
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facilities to communicate with his/her lawyer. 81  In addition to access to legal 
representation, individuals held in custody are entitled to have access to their family, 82  
a doctor83  and, if the detainee is a foreign national, to consular staff. 

So that each detainee's rights can be assessed and protected, a person deprived of their 
liberty has the right to be brought promptly 84  before a judge or other judicial officer. 85  
The purposes of judicial review before a judge or judicial authority is: (i) to assess 

international criminal institutions see; Rule 42(A)(i) of the 1CTY Rules, Rule 42(A)(i) of the ICTR Rules, Article 
21(4)(d) of the 1CTY Statute, Article 20(4)(d) of the ICTR Statute, Article 55(2)(c) of the ICC Statute. 
81 The right of a person charged with a criminal offence to adequate time and facilities to prepare a defence 
requires that the accused is given opportunities to communicate in confidence with his/her counsel. Article 
14(3)(b) of the ICCPR, Articles 8(2)(c) and 8(2)(d) of the American Convention, Paragraph 2(E)(1) of the African 
Commission Resolution, This is now reflected in Article 21(4)(b) of the ICTY Statute, Article 20(4)(b) ICTR 
Statute, Article 67(1)(b) of the ICC Statute. This right applies at all stages of the proceedings and is particularly 
relevant to people held in pre-trial detention. Article 14(3)(b) of the ICCPR: 'In the determination of any criminal 
charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: ... (b) To have 
adequate time and facilities for the preparation of his defence and to communicate with counsel of his own 
choosing.' Although the right of an accused to communicate with counsel is not expressly guaranteed by Article 6 
of the European Convention, the European Commission has stated that the right may be inferred, as the accused's 
communication with his or her counsel is a fundamental part of the preparation of his or her defence see; Krocher 
and Mailer v. Switzerland, (8463/78), 9 July 1981, 26 DR 52, Also see Human Rights Committee General 
Comment 13, para.9. 
82The rights of detainees to communicate with others and to receive visits are fundamental safeguards against 
human rights abuses such as torture, ill-treatment and disappearances See; Article 7 of the ICCPR prohibiting 
torture and ill-treatment, and Article 10 of the ICCPR safeguarding individuals deprived of their liberty. For case 
law on this point see; Albert Womah Mukong v. Cameroon, (458/1991), 21 July 1994, UN Doc. 
CCPR/C/51/D/458/1991; See; El-Megreisi v. Libyan Arab Jamahiriya, (440/1990), 23 March 1994, UN Doc. 
CCPR/C/50/D/440/19901. The Inter-American Commission considers that the right to receive visits from relatives 
is 'a fundamental requirement' for ensuring respect for the rights of detainees and the right to protection of the 
family see; Report No. 38/96, Case 10.506 (Argentina), 15 October 1996. It stated that the right to visits applies to 
all detainees, independent of the nature of the offence of which they are accused or convicted see; Case 1992, 27 
May 1977. It considered regulations allowing only short, infrequent visits and the transfer of detainees to distant 
facilities as arbitrary sanctions see; Annual Report of the Inter-American Commission, 1983 - 1984, 
0EA/Ser.LN/11/63, doc.10; also Uruguay; Seventh Report on the Situation of Human Rights in Cuba, 1983, 
0EA/Ser.LN/11.61, doc.29, rev.1 
83 People held in custody by law enforcement officials have the right to be examined by a doctor and, when 
necessary, to receive medical treatment. This right is viewed as a safeguard against torture and ill-treatment. The 
Human Rights Committee has stated that the protection of detainees requires that each person detained be afforded 
prompt and regular access to doctors see; Human Rights Committee General Comment 20, para. II. 
84  International standards require that this hearing take place promptly after detention. While no time limits are 
expressly stated within the standards themselves, and they are to be determined on a case by case basis, the Human 
Rights Committee has stated that 'delays should not exceed a few days' see; Human -Rights Committee General 
Comment 8, para. 2. Members of the Human Rights Committee have questioned whether detention for 48 hours 
without being brought before a judge is not unreasonably long see; Report of the HRC, vol. I, (A/45/40), 1990, 
para. 333, Federal Republic of Germany. In a death penalty cases, the Committee ruled that a delay of one week 
from the time of arrest before the detainee was brought before a judge was incompatible with Article 9(3) of the 
1CCPR. see; McLawrence v. Jamaica, UN Doc. CCPR/C/60/D/702/1996, 29 September 1997, para. 5.6. The 
European Court has ruled that detaining a person for four days and six hours before bringing him before a judge 
was not prompt access see; Brogan et al. v. United Kingdom, 29 November 1988, I45b Ser. A 33 at 62. The Inter-
American Commission stated that a person should be brought before a judge or other judicial authority 'as soon as 
it is practicable to do so; delay is unacceptable' see; Report on the -Situation of Human Rights in Ecuador, 
0EA/Ser.LN/11.96, doe 10, rev. I at 73, 24 April 1997. See also; Inter-American Commission, Seventh Report on 
the Situation of Human Rights in Cuba, 1983, 0EA/Ser.LN/I1.61, doc.29, rev.1, at 41 the court held that; 'in 
theory, the law allows for a detainee to remain in prison for a week without appearing before a judge or court 
competent to hear his case. In the opinion of the Commission, this is an excessively prolonged period.' 
85 Anyone arrested or detained must be brought promptly before a judge or other officer authorized by law to 
exercise judicial power. Article 9(3) of the ICCPR, Paragraph 2(C) of the African Commission Resolution, Article 
7(5) of the American Convention, Article XI of the Inter-American Convention on Disappearance, Article 5(3) of 
the European Convention, Article 59(2) of the ICC Statute Article 9(3) of the 1CCPR: 'Anyone arrested or 
detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to 
exercise judicial power and shall be entitled to trial within a reasonable time or to release' 
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whether sufficient legal reason exists for the arrest; (ii) to assess whether detention 
before trial is necessary; (iii) to safeguard the well-being of the detainee; and (iv) to 
prevent violations of the detainee's fundamental rights. 86  This procedure allows the 
person detained to challenge the lawfulness of their detention and secure a conditional 
or unconditional release (as the court deems appropriate). 

Everyone" deprived of their liberty has the right to challenge the lawfulness of their 
detention before a court, and to have the detention reviewed on a regular basis.88  An 
individual who has been unlawfully detained has the right to seek compensation. 89  
This right safeguards the right to liberty and provides protection against arbitrary 
detention as well as guards against the potential for other human rights violations. 

Once the charges are established, the person detained has the right to trial within a 
reasonable time or to release pending tria1. 90  The main purpose this serves is to ensure 

86 The Inter-American Commission has stated that if this requirement is not observed the rights of a detainee are 
not protected, and may potentially result in other types of abuses, If the court is not promptly informed of the 
detention of an individual then this erodes the respect for the courts and leads to general lawlessness. Inter-
American Commission, Second Report on the Human Rights Situation in Suriname OEA/Ser. LN/I1.66, doc. 21 
rev. 1, 1985, at 23. 
87 The right to challenge the lawfulness of detention is a guarantee essential for the protection of other rights. 
Under the American Convention states are not allowed to suspend (derogate from) this right even in exceptional 
circumstances such as a state of emergency see; Habeas Corpus in Emergency Situations Advisory Opinion OC-
8/87 of 30 January 1987. Also see Annual Report of the Inter-American Court, 1987, OAS/Ser.LN/III.17 doc.13, 
1987; and Judicial Guarantees in States of Emergency Advisory Opinion OC-9/87 of 6 October 1987 and; Annual 
Report of the Inter-American Court, 1988, OAS/Ser.LN/III.19 doc.13, 1988. Although the right to challenge the 
lawfulness of detention before a court is currently subject to derogation under the ICCPR and the European 
Convention, the Commission of Human Rights and its Sub-Commission on Prevention of Discrimination and 
Protection of Minorities have called on all states 'to maintain the right to such a procedure at all times and under 
all circumstances, including during states of emergency' see Commission Resolution 1992/35 and Sub-
Commission Resolution 1991/15, respectively. 
88 See ICCPR Article 9(4): 'Anyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings before a court, in order that court may decide without delay on the lawfulness of his detention and 
order his release if the detention is not lawful.' Also; Article 7(6) of the American Convention, Article 5(4) of the 
European Convention; and Article 7(1)(a) of the African Charter. The African Commission held that the failure to 
allow a prominent political figure detained for 12 years without charge or trial to challenge the violation of his 
right to. liberty before a court violated Article 7(1)(a) of the African Charter see; Krischna Achutan (on behalf of 
Aleke Banda), and Amnesty International on behalf of Orton and Vera Chirwa v. Malawi, (64/92, 68/92, 78/92 
respectively), also 8th Annual Activity Report of the African Commission on Human and Peoples' Rights, 1994- 
1995, ACHPR/RPT/8th/Rev.I. The Human Rights Committee and the European Court have made clear that the 
body reviewing the lawfulness of detention must be a court, in order to ensure a high degree of objectivity and 
independence. The Human Rights Committee held that review by a superior military officer of a disciplinary . 
measure involving detention did not meet the requirements of Article 9(4) of the ICCPR see Vuolanne v. Finland, 
(265/1987), 7 April 1989, Report of the HRC, (A/44/40), 1989. It also ruled that the possibility of review by the 
Ministry of the Interior of the detention of an asylum-seekerdid not meet the requirements of Article 9(4). [Torres 
v. Finland, (291/1988), 2 April 1990, Report of the HRC vol 11, (A/45/40), 1990, para.7. See similarly a ruling of 
the European Court in Chahal v. United Kingdom, (70/1995/576/662), 15 November 1996 and similarly Navarra v. 
France (38/1992/383/461), European Court, 23 November 1993. Also see the African Commission ruling in 
Rencontre Africaine pour la defense de droits de l'homme v. Zambia, (71/92), in 10th Annual Report of the African 
Commission, 1996 -1997, ACHPR/RPT/10th  
89 Every person who has been the victim of unlawful arrest or detention has an enforceable right to reparation, 
including compensation. (The French and Spanish texts of the ICCPR use the broader term reparation; the term 
compensation used in the English text is an element of reparation.) Article 9(5) of the ICCPR: 'Anyone who has 
been the victim of unlawful arrest or detention shall have an enforceable right to compensation.' Article 5(5) of the 
European Convention, Article 8 of the Universal Declaration, Article 25 of the American Convention, Article 7 of 
the African Charter, Article 85(1) of the ICC Statute. 

wArticle 9(3) of the ICCPR, Article 7(5) of the American Convention, Article 5(3) of the European Convention, 
paragraph 2(C) of the African Commission Resolution,. and Article 60(4) of the ICC Statute. Article 9(3) of the 
ICCPR reads : 'Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other 
officer authorized by law to exercise .  judicial power and shall be entitled to trial within a reasonable time or to 
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that people awaiting trial on criminal charges do not suffer unduly prolonged 
uncertainty. 91  Factors considered in examining the reasonableness of a period of pre-
trial detention include: the seriousness of the offence alleged to have been committed; 
the nature and severity of the possible penalties; and the danger that the accused will 
abscond or tamper with evidence if released. 

Fundamental to a fair trial is the right an accused person to have adequate time and 
facilities to prepare a defence. 92  The right to adequate time 93  and facility is an 
important aspect of the fundamental principle of equality of arms 94  and applies at all 

release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be 
subject to guarantees to appear for trial, at any other stage of the judicial proceedings ?, and, should occasion arise, 
for execution of the judgment.' Article 7(5) of the American Convention: 'Any person detained shall be brought 
promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial 
within a reasonable time or to be released without prejudice to the continuation of the proceedings. His release may 
be subject to guarantees to assure his appearance for trial.' Article 5(3) of the European Convention: 'Everyone 
arrested or detained in accordance with the provisions of paragraph 1(c) of this Article shall be brought promptly 
before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a 
reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.' 
Paragraph 2(C) of the African Commission Resolution: 'Persons arrested or detained shall be brought promptly 
before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a 
reasonable time or be released.' 
91 	' The European Commission has stated that although the length of time before trial may be reasonable under 
Article 6(1) of the European Convention, holding a person in detention for that period before trial may not be 
permissible under Article 5, 'because the aim is to limit the length of a person's detention and not to promote a 
speedy trial' see; Haase v. Federal Republic of Germany (7412 /76), 12 July 1977, 11 DR 78. The Human Rights 
Committee stated that Tin cases involving serious charges such as homicide or murder, where the accused is 
denied bail by the court, the accused must be tried in as expeditious a manner as possible' see; del Cid Gomez v. 
Panama, (473/1991), 19 July 1995, Fin. Dec., UN Doc. CCPR/C/57/I, 1996, at 46. However in other circum-
stances the Human Rights Committee concluded that holding a person charged with capital murder for 16 months 
before trial, in the absence of satisfactory explanations or justification discernible from the file, was a violation of 
his right to be tried within a reasonable time or released see; McLawrence v. Jamaica, UN Doc. 
CCPR/C/60/D/702/1996, 29 September 1997, para. 5.6. The African Commission found that a delay of two years 
without a hearing or projected trial date constituted a violation of the requirement in Article 7(1)(d) of the African 
Charter to be tried within a reasonable time see; Annette Pagnoulle (on behalf of Abdoulaye Mezou) v. Cameroon, 
(39/90), 10th Annual Report of the African Commission, 1996 -1997, ACHPFURPT/10 th . In another case it found 
that detention of a person for seven years without bringing him to trial constituted a violation of the 'reasonable 
tirrie' standard stipulated in the African Charter see; Alhassan Abubakar v. Ghana, (103/93),/Oth Annual Report of 
the African Commission, 1996 -1997, ACHPR/RPT/10 th . Similarly, the Inter-American Court stated that it would 
consider it an injustice to deprive a person of their liberty for a period of time disproportionate to the penalty 
corresponding to the criminal offence with which they were charged. In the case of Suarez Rosero, the Court 
considered that detention of three years and six months violated the presumption of innocence, see; SuOrez Rosero 
Case, Ecuador, 12 November 1992. 
92 Article 14(3)(b) of the ICCPR, Article 8(2)(c) of the American Convention, Article 6(3)(b) of the European 
Convention, paragraph 2(E)(1) of the African Commission Resolution, Article 21(4)(b) of the 1CTY Statute, Article 
20(4)(b) of the ICTR Statute, Article 67(1)(d) of the ICC Statute. Article 11.1 of the Universal Declaration states 
that: 'Everyone charged with a penal offence has the right to be presumed innocent until proved guilty according to 
law in a public trial at which he has had all the guarantees necessary for his defence.' Article 14(3)(b) of the 
ICCPR reads: 'In the determination of any criminal charge against him, everyone shall be entitled to the following 
minimum guarantees, in full equality: (b) To have adequate time and facilities for the preparation of his defence 
and to communicate with counsel of his own choosing.' 
93The notion of adequate time to prepare a defence depends on the nature of the .proceedings and the factual 
circumstances of each case. Factors include the complexity of a case, an accused's access to evidence and to his or 
her lawyer, and time limits prescribed within national law see Human Rights Committee General Comment 13, 
para. 9. For example; Adjourning a murder trial and giving a newly appointed counsel four hours to confer with the 
accused and prepare the case was deemed by the Human Rights Committee to be inadequate time to prepare the 
case see; Smith v. Jamaica, (282/1988), 31 March 1993, UN Doc. CCPR/C/471D/282/1988] The Committee also 
found a violation of Article 14(3) of the ICCPR in a case where newly appointed counsel met with the accused 
only 10 minutes before the start of a trial and previously appointed counsel failed to appear at many of the hearings 
during the preliminary stages, see; Reid v. Jamaica, (355/1989), 8 July 1994, UN Doc. CCPR/C/51/D/355/19891. 
94 

Equality of arms: the legal notion that defence and the prosecution must be treated in a manner that ensures that 
both parties have an equal opportunity to prepare and present their case during the course of the proceedings. 
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stages of the proceedings, including before the trial and during any appeals. One 
essential requirement necessary for the realization of this right is the right of the 
accused to receive prompt 95  information about the 'nature and cause of the charges' 
against him/her,96  in a language the person understands. 97  

During the investigatory stages of criminal proceedings, persons held in detention for 
questioning by law enforcement officials are to have their rights respected during 
interrogation. These rights include inter alia: (i) the prohibition against coerced 
confessions; 98  (ii) the right to silence;99  (iii) the right to an interpreter; lc*  (iv) the right 

95 Article 14(3)(a) of the 1CCPR and Article 6(3)(a) of the European Convention require that notice of charges 
must be given 'promptly.' The Human Rights Committee has held that the information should be given 'as soon as 
the charge is first made by the competent authority. In the opinion of the Committee this right must arise when in 
the course of an investigation a court or an authority of the prosecution decides to take procedural steps against a 
person suspected of a crime or publicly names him as such.' See; Human Rights Committee General Comment 13, 
para.8. This requirement that the accused be informed promptly is reflect in international criminal law instruments 
see; Article 20(2) of the ICTY Statute and Article 19(2) of the ICTR Statute which each require that the accused are 
informed immediately. 
96 All people charged with a criminal offence, whether or not detained before trial, have the right to be promptly 
infbrmed of any charges against them. Article 14(3)(a) of the ICCPR; Article 8(2)(b) of the American Convention; 
Article 6(3)(a) of the European Convention; Article 20(2) of the 1CTY Statute, Article 19(2) of the ICTR Statute; 
Article 67(1)(a) of the ICC Statute. Specifically Article 14(3)(a) of the ICCPR reads: 'In the determination of any 
criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: (a) 
To be informed promptly and in detail in a language which he understands of the nature and cause of the charge 
against him.' Article 8(2)(b) of the American Convention reads: 'Every person accused of a criminal offense has 
the right to be presumed innocent so long as his guilt has not been proven according to law. During the 
proceedings, every person is entitled, with full equality, to the following minimum guarantees (b) prior notification 
in detail to the accused of the charges against him.' Also Article 6(3)(a) of the European Convention reads: 
'Everyone charged with a criminal offence has the following minimum rights: a. to be informed promptly, in a 
language which he understands and in detail, of the nature and cause of the accusation against him.' The Human 
Rights Committee has stated that 'the duty to inform the accused under Article 14, paragraph 3(a) of the 1CCPR is 
more precise than that for arrested persons under Article 9, paragraph 2' see; McLawrence v. Jamaica, UN Doc. 
CCPR/C/60/D/702/1996, 29 September 1997, para. 5.9. The Human Rights Committee has stated that the 
information to be given to a person charged with a criminal offence must indicate 'both the law and the alleged 
facts on which the charge is based' see; Human Rights Committee General Comment 13, para. 8. The European 
Commission has clarified the meaning of Article 6(3)(a) of the European Convention which guarantees the right of 
a person charged with a criminal offence 'to be informed promptly, in a language which he understands and in 
detail, of the nature and cause of the accusation against him.' The European Commission explained that the 
'nature' of the accusation refers to the legal character or classification of the facts, while the 'cause of the 
accusation' refers to the facts which form the basis of the accusation. The information provided should contain the 
material needed to enable the accused to prepare a defence but does not have to contain the evidence on which the 
charge is based see; X v. Belgium, (7628/76), 9 DR 169, 9 May 1977; also; Ofner v. Austria, 3 Yearbook 322, 19 
December 1960. 
97  Article I4(3)(a) of the ICCPR; Article 6(3)(a) of the European Convention; Article 21(4) (a) of the 1CTY 
Statute; Article 20(4)(a) of the ICTR Statute; Article 67(1)(a) of the ICC Statute. 
98 No one who is charged with a criminal offence may be compelled to confess guilt or testify against themselves. 
Article I4(3)(g) of the ICCPR; Article 8(2)(g) of the American Convention; Article 21(4)(g) of the 1CTY Statute; 
Article 20(4)(g) of the ICTR Statute; Article 55( I )(a) of the ICC Statute. The Human Rights Committee has stated 
that 'the wording of Article I4(3)(g) - i.e. that no one shall be compelled to testify against himself or to confess 
guilt - must be understood in terms of the absence of any direct or indirect physical or psychological pressure from 
the investigating authorities on the accused, with a view to obtaining a confession of guilt' see; Kelly v. Jamaica, 
(253/1987), 8 April 1991, Report of the HRC, (A146/40), 1991; also Conteris v. Uruguay, (139/1983), 17 July 
1985, 2 Sel. Dec. 168; and Estrella v. Uruguay, (74/1980), 29 March 1983,2 Sel. Dec. 93. 
99  The right of an accused to remain silent during the investigation phase and at trial is inherent in the presumption 
of innocence and an important safeguard of the right not to be compelled to confess guilt or testify against oneself. 
The European Court has stated that `[a]lthough not specifically mentioned in article 6 of the European Convention, 
there can be no doubt that the right to remain silent under police questioning and the privilege against self-
incrimination are generally recognized international standards which lie at the heart of the notion of a fair 
procedure under article 6.' See Murray v. United Kingdom, (41/1994/488/570), 8 February 1996, at 20. Right to 
silence is also set out as a right in the rules of the international tribunals for the ICTY and ICTR and the ICC 
Statute. Rule 42(A) of the ICTY Rules expressly sets out the right to silence. It provides that `[a] suspect who is to 
be questioned by the Prosecutor shall have the following rights, of which he shall be informed by the Prosecutor 
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of access to counsel; 1°1  (v) the right to record of interrogation; 102  (vi) the right to be 
presumed innocence; (vii) the right not to be tortured; 1°3  and (viii) the right not to be 
exposed to cruel, inhuman or degrading treatment. 104  

2.3.2 Establish Trial and Appellate Rights 
Throughout the course of his/her trial and appeal process an accused person has the 
right: 

• to equality before the law; 
• to be tried by a competent, independent and impartial tribunal established by 

law; 
• to be tried without undue delay; 
• to a fair and public hearing ; 
• to be presumed innocent; 
• to not to be compelled to testify or confess guilt; 
• to the exclusion of evidence elicited as a result of torture/ compulsion or 

otherwise illegally obtained; 
• to a lawyer and a translator; 
• to call witnesses and confront witnesses against him/her; 
• to be present at trial and appeal; 
• to a judgment; 

prior to questioning, in a language he speaks and understands:... (iii) the right to remain silent, and to be cautioned 
that any'statement he makes shall be recorded and may be used in evidence.' Rule 42(A) of the ICTR Rules is 
identical. In addition, Article 55(2)(b) of the ICC Statute provides that where a suspect is about to be questioned by 
the ICC Prosecutor or by national authorities, the suspect must be informed of the right to 'remain silent, without 
such silence being a consideration in the determination of guilt or innocence.' 
loo Rule 42 of the ICTY Rules, and Rule 42 of the ICTR Rules, also Article 55(2)(c) of the ICC Statute. 
lot The Inter-American Commission considers that in order to safeguard the rights not to be compelled to confess 
guilt and to freedom from torture, a person should be interrogated only in the presence of their lawyer and a judge. 
Report on the Situation of Human Rights of a Segment of the Nicaraguan Population of Miskito Origin, 0EA 
Ser.LN/11.62, doc.I 0, rev. 3, 1983, at 100] Also; The UN Special Rapporteur on the independence of judges and 
lawyers has stated that 'it is desirable to have the presence of an attorney during police interrogation as an 
important safeguard to protect the rights of the accused. The absence of legal counsel gives rise to the potential for 
abuse' see; Report on the Mission of the Special Rapporteur to the United Kingdom, UN Doc. E/CN. 4/1998 /39/ 
add.4, para 47, 5 March 1998. 
102 The ICTY Rules and ICTR Rules require video or audio recordings of interrogations. ICTY Rules Rule 43 , 
ICTR Rules Rule 43. 
103 No one may be subjected to torture or to cruel, inhuman or degrading treatment or punishment. Article 5 of the 
Universal Declaration, Article 7 of the ICCPR; Article 5 of the African Charter, Article 5(2) of the American 
Convention, Article 3 of the European Convention. Specifically, Article 5 of the Universal Declaration of Human 
Rights reads : 'No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.' 
Article 7 of the ICCPR reads: 'No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. In particular, no one shall be subjected without his free consent to medical or scientific 
experimentation.' This right is absolute and non-derogable. No circumstances may be used to justify torture or 
other cruel, inhuman or degrading treatment or punishment. On this point see Article 2(2) of the Convention 
Against Torture; Article 3 of the Declaration against Torture; Article 5 of the Inter-American Convention on 
Torture; and Human Rights Committee General Comment 20, para.3. 
104 The right of all people deprived of their liberty to be treated humanely is protected by many international 
standards. All people deprived of their liberty are entitled to be treated with 'humanity and with respect for the 
inherent dignity of the human person.' Article 10 of the ICCPR; Article 5 of the American Convention, Article 
XXV of the American Declaration; Articles 4 and 5 of the African Charter. Specifically, Article 10(1) of the 
ICCPR: 'All persons deprived of their liberty shall be treated with humanity and with respect for the inherent 
dignity of the human person.' Article 10 of the ICCPR imposes a duty on states to treat detainees humanely, while 
Article 7 of the 1CCPR prohibits torture and ill-treatment. Conditions of detention which violate Article 10 may or 
may not also violate Article 7. On this point the ICCPR Commentry states that; `[I]nhurnan treatment within the 
meaning of Article 10 evidences a lower intensity of disregard for human dignity than that within the meaning of 
Article 7' see; Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary, (1993)186. 
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• to an appeal; 
• to not to be tried on the basis of the application of retroactive criminal laws or 

for crimes for which he/she has already been tried. 

Everyone has an equal right to access to the courts without discrimination. 105  The 
requirement of equal treatment by the courts in criminal cases has two important 
aspects. One is the basic principle that the defence and the prosecution will be treated 
in a manner that ensures that both parties have an equal opportunity to prepare and 
present their case during the course of the proceedings. The second is that every 
accused person is entitled to be treated equally with other similarly placed accused 
persons. 106 

As a corollary of the notion of equality before the law, it is also a fundamental 
principle that a tribunal charged with the responsibility of making decisions in a case 
must be properly constituted, 1°7  established by law, 1°8  and competent, 1°9  
independent il°  and impartia1. 111  This is an institutional prerequisite to the enjoyment 

105 All people are entitled to equality before the law. Articles 7 and 10 of the Universal Declaration; Articles 2(1), 
3 and 26 of the ICCPR; Articles 2 and 3 of the African Charter; Articles 1, 8(2) and 24 of the American 
Convention, Article 14 of the European Convention, Articles II and XVIII of the American Declaration. 
Specifically, Article 7. of the Universal Declaration: 'All are equal before the law and are entitled without any 
discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in 
violation of this Declaration and against any incitement to such discrimination.' Also, Article 2(1) of the ICCPR 
reads: 'Each State Party ,  to the present Covenant undertakes to respect and to ensure to all individuals within its 
territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any 
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, 
birth or other status.' In addition, Article 26 of the ICCPR reads: 'All persons are equal before the law and are 
entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any 
discrimination and guarantee to all persons equal and effective protection against discrimination on any ground 
such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or 
other status.' 
106  Everyone has an equal right to access to the courts, without discrimination. All people are entitled to be equal 
before the courts and tribunals. Article 14(1) of the ICCPR; Article 21(1) of the ICTY Statute, Article 20(1) of the 
ICTR Statute, Article 67(1) of the ICC Statute. This general principle of the rule of law means that everyone is 
entitled both to equal access to a court and to equal treatment by that court. Article 14(1) of the ICCPR: 'All 
persons shall be equal before the courts and tribunals.' The Human Rights Committee has stated that the guarantee 
of equality in Article 14(1) of the ICCPR requires that states 'ensure the equal rights of men and women to all civil 
and political rights' protected by the Covenant. 
1°7  Everyone facing a criminal trial has the right to trial by a competent, independent and impartial tribunal 
established by law. Article 10 of the Universal Declaration, Article 14(1) of the ICCPR; Article 8(1) and 27(2) of 
the American Convention, Article XXVI of the American Declaration, Article 6(1) of the European Convention, 
Articles 7(1) and 26 of the African Charter. Specifically, Article 10 of the Universal Declaration reads: 'Everyone 
is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination 
of his rights and obligations and of any criminal charge against him.' In addition, Article 14(1) of the ICCPR 
reads: 'In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, 
everyone shall be'. 
108 Any tribunal hearing a case must be one that has -  been established by law. Article 14(1) of the ICCPR; Article 
XXVI of the American Declaration; Article 8(1) of the American Convention; Article 6(1) of the European 
Convention; Article 26 of the African Charter. 
109 The right to a hearing before a competent tribunal requires that the tribunal has jurisdiction to hear the case. A 
tribunal which is competent in law has jurisdiction over the subject matter. 
110 The independence of the tribunal means that decision-makers in a given case are free to decide matters before 
them impartially, on the basis of the facts and in accordance with the law. There must not be any interference, 
pressures or improper influence from any quarter. In addition the judges presiding must be appointed on the basis 
of merit and legal expertise. Principle 2 of the Basic Principles on the Independence of the Judiciary states; 'The 
judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without 
any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any 
quarter or for any reason.' The Inter-American Commission has been critical of states' lack of respect for the 
guarantee of an independent tribunal see; Report on the Situation of Human Rights in Chile, 1985, 
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of a fair trial. M2  So too the right to a public hearing 113  is an essential safeguard of the 
fairness and independence of the judicial process, and a means of protecting public 

0EA/Ser.LN/II.66, paras 36 -45. Also see Annual Report of the Inter-American Commission, 1996, 
0EA/Ser.LN/II. 95, doc.7, at 736, 1997. Also in a another report of the Inter-American Commission found that 
special criminal courts in Nicaragua, which were composed of members of the militia, reservists and other 
supporters of the ruling political party„ violated the right to an independent and impartial judiciary see; Annual 
Report of the Inter-American Commission, 1982-1983, 0EA/Ser.LN/I1.61 doc. 22 rev. 1, 1983, at 18. Similarly, 
the Inter-American Commission found that military courts in Colombia and in Chile lacked independence see; 
Inter-American Commission, Report on the Situation of Human Rights in Colombia, 0EA/Ser.LN/I1.53 doc.22, 30 
June 1981, at 222; Inter-American Commission, Report on the Situation of Human Rights in Chile, 
0EA/Ser.LN/II.66 Doc.17, 1985, at 286, para.8 respectively. For European Court case law see the European Court 
decision; Belilos case, 29 April 1988, 132 Ser. A 30 and; Sutter v. Switzerland, (8209/78), 1 March 1979, 16 
DR166, at 174 . For the African position see decision of the African Commission Civil Liberties Organization v. 
Nigeria, (129/93), 8th Annual Report of the African Commission, 1994-1995, ACHPR/RPT/8th/Rev.1 
HI  The tribunal must be impartial. The Human Rights Committee has stated that impartiality 'implies that judges 
must not harbour preconceptions about the matter put before them, and that they must not act in ways that promote 
the interests of one of the parties' see; Karttunen v. Finland, (387/1989), 23 October 1992, Report of the HRC, vol. 
II, (A148/40), 1993, at 120, para. 7.2. The principle of impartiality, which applies to each individual case, demands 
that each of the decision-makers, whether they be professional or lay judges or juries, be unbiased see, Karttunen 
v. Finland, (387/1989), 23 October 1992, Report of the HRC, vol. II, (A148/40), 1993, at 120; and Collins v. 
Jamaica, (240/1987), 1 November 1991, Report of the HRC, (A/47/40), 1992, at 236 para. 8.4. The Human rights 
committee however imposed a two fold test upon impartiality ie; both an objective and a subjective test. For its 
assessment of actual and perceived bias see the Committee decision of Karttunen v. Finland, (387/1989), 23 
October 1992' also Report of the HRC: vol. II, (A/48/40), 1993, at 120, para. 7.2. The European Court has held that 
judges must not have a 'preconceived view on the merits of a case' see Fey v. Austria 24 February 1993, 255 Ser. 
A 13, para. 34. The European Court found in the case of Nortier v. the Netherlands, (31/1992/376/450), 24 August 
1993, at 12] that: `[t]he mere fact that [the judge] also made pre-trial decisions, including decisions relating to 
detention on remand, cannot be taken in itself as justifying fears as to his impartiality.' Also ; Saraiva de Carvalho 
v. Portugal, (14/1993/ 409/ 488), 22 April 1994, at 11] found that a judge's detailed knowledge of the case based on 
his role in the preliminary phases did not mean that he was prejudiced in a way that prevented him from being 
impartial when the case came to trial. See also Piersack Case, 1 October 1982, 53 Ser. A 14, para. 31, and De 
Cubber Case, 26 October 1984, 86 Ser. A 13-16. Similarly the African commission interpreted impartiality in the 
context of Article 7(I)(d) of the African Charter as referring to both actual and perceived. The African 
Commission stated: Irlegardless of the character of the individual members of such tribunals, its composition 
alone creates the appearance, if not the actual lack of impartiality" see; The Constitutional Rights Project (in 
respect of Zamani Lakwot and six others) v. Nigeria, (87/93), 8th Annual Activity Report of the African 
Commission on Human and Peoples' Rights, 1994-1995, ACHPR/RPT/8th/Rev.I at 14, para. 10. 
112  According to the Human Rights Committee the right to trial by an independent and impartial tribunal 'is an 
absolute right that may suffer no exception' see Gonzalez del Rio v. Peru, (263/1987), 28 October 1992, also 
Report of the HRC, vol. II, (A/48/40), 1993, at 20. The essential judicial guarantees necessary for the protection of 
human rights, including the right to a competent, independent, impartial judiciary, may not be suspended even in 
states of emergency, under the American Convention For interpretation of Article 27(2) of the American 
Convention see; Inter-American Court, Advisory Opinion OC-8/87, 30 January 1987, Habeas Corpus in 
Emergency Situations; also Inter-American Court, Advisory Opinion OC-9/87, 6 October 1987, Judicial 
Guarantees in States of Emergency, OAS/Ser.LN/III.19 doc.13, 1988. 
113 Except certain circumstances, court hearings and judgments must be public see; Human Rights Committee 
General Comment 13, para.6, Article 10 and 11 of the Universal Declaration, Article 14(1) of the ICCPR, Article 
6(1) of the European Convention, Article 8(5) of the American Convention and Article XXVI of the American 
Declaration. This principle is also enshrined in; Article 20(4) of the ICTY Statute, Article 19(4) of the ICTR 
Statute, Articles 64(7) and 67(1) of the ICC Statute. Specifically, Article 10 of the Universal Declaration reads: 
'Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the 
determination of his rights and obligations and of any criminal charge against him.' Also Article 14(1) of the 
ICCPR reads: 'All persons shall be equal before the courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by law. The press and the public may be 
excluded from all or part of a trial for reasons of morals, public order (ordre public) or national security in a 
democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of 
justice; but any judgment rendered in a criminal case or in a suit at law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship 
of children.' 
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confidence in the justice system. A trial should be held in public, except where 
narrowly construed exceptions apply. 114 

The right to a fair hearing 115  encompasses all the procedural and other guarantees of 
fair trial laid down in international standards, but it is also articulated as a separate 
right. This is because the suite of international fair trial guarantees together do not 
always produce, in all circumstances, a fair hearing. I16  'The right to a fair trial is 
broader than the sum of the individual guarantees, and depends on the entire conduct 
of the trial'. 117  

Essential to a fair hearing is the criterion of 'equality of arms' and the presumption of 
innocence. A hearing can only be fair if both parties are given equal opportunity to 
present their case. This involves treating both parties in such a manner as to ensure 
that neither side enjoys a procedurally stronger position vis-à-vis the other. 118  Also 
fundamental to the principle of fairness is the right of every person charged with a 
criminal offence to be presumed innocent until and unless proved otherwise. 119  The 

114  The grounds for exclusion from all or part of hearings are the same in the ICCPR and the European Convention. 
The grounds are: morals; public order; national security; or when the interests of juveniles or the private lives of 
the parties so require; or to the extent strictly necessary, in the opinion of the court, in special circumstances where 
publicity would prejudice the interests of justice see; Article 14(1) of the ICCPR; and Article 6(1) of the European 
Convention. The Human Rights Committee has stated: 'It should be noted that, apart from such exceptional 
circumstances, set out in Article 14(1) of the ICCPR, the Committee considers that a hearing must be open to the 
public in general, including members of the press, and must not, for instance, be limited only to a particular 
category of persons' see Human Rights Committee General Comment 13, para.6. Similarly, the European 
Commission found that the exclusion of the public from a case involving sexual offences against minors was 
permissible under Article 6(1) of the European Convention. See; X v. Austria, (1913/63), 2 Digest of Strasbourg 
Case Law 438 (30 April 1965) (unpublished). Under the American Convention, the right to a public trial in 
criminal proceedings may be suspended only 'in so far as may be necessary to protect the interests of justice' see 
Article 8(5) of the American Convention. 
115 

Everyone is entitled to a fair hearing. Article 10 of the Universal Declaration; Article 14(1) of the ICCPR, 
Article 6(1) of the European Convention; Article XXVI of the American Declaration; Article 8 of the American 
Convention, Article 20(1) of the ICTY Statute, Article 19(1)of the ICTR Statute, Articles 64(2) and 67(1) of the 
ICC Statute. Specifically, Article 14(1) of the ICCPR reads: 'In the determination of any criminal charge against 
him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a 
competent, independent and impartial tribunal established by law.' The Human Rights Committee has stated that a 
fair hearing requires a number of conditions, including equality of arms, respect for the principle of adversary 
proceedings and expeditious procedure see Morael v. France, (207/1986), 28 July 1989, Report of the HRC, 
(A/44/40), 1989, at 210. 
116 

The right to a fair hearing in criminal trials is specified by a number of concrete rights, such as; (i) the right to 
be presumed innocent, (ii) the right to be tried without undue delay, (iii)the right to prepare a defence, (iv) the right 
to defend oneself in person or through counsel, (v) the right to call and examine witnesses and (vi) the right to 
protection from retroactive criminal laws see; Human Rights Committee General Comment 13, para.5; Also; 
Advisory Opinion of the Inter-American Court of Human Rights, 0C-11/90, and Exceptions to the Exhaustion of 
Domestic Remedies, 10 August 1990 and; Annual Report of the Inter-American Court, 1990, OAS/Ser L.N/111.23 
doc.I2, rev. 1991, at 44, para.24 . Specifically, Article 14(1) of the ICCPR: 'In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by law' The Human Rights Committee has 
stated that a fair hearing requires a number of conditions, including equality of arms, respect for the principle of 
adversary proceedings and expeditious procedure see Morael v. France, (207/1986), 28 July 1989, Report of the 
HRC, (A/44/40), 1989, at 210. 
117 Amnesty International, Fair Trial Manual (2000) 
118 

See European Court judgments in the cases of Ofrer and Hopfinger, Nos. 524/59 and 617/59, Dec. 19.12.60, 
Yearbook 6, at 680 and 696. It means that each party must be afforded a reasonable opportunity to present its case, 
under conditions that do not place it at a substantial disadvantage vis a vis the opposing party. 

• 119  Everyone has the right to be presumed innocent, and treated as innocent, until and unless they are convicted 
according to law in the course of proceedings which meet at least the minimum prescribed requirements of 
fairness. Article 11 of the Universal Declaration; Article 14(2) of the ICCPR; Article 7( I)(b) of the African 
Charter; Paragraph 2(D) of the African Commission Resolution; Article XXVI of the American Declaration; 
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notions of equality and innocence persist through out the trial and appeal stages and 
interrelate with other rights. 120  In the case of the common law systems, in accordance 
with the presumption of innocence the rules of evidence and conduct of a trial impose 
a burden on the prosecution to prove the case beyond reasonable doubt. I21  This 
burden of proof is supported by the right of defendants not to be compelled to testify 
against themselves or to confess guilt. 122  Furthermore, the right of an accused person 
to remain silent during police questioning and at tria1 123  has been deemed to be 
implicit in the two internationally protected rights: the right to be presumed innocent, 
and the right not to be compelled to testify or confess guilt. 124  

There are also procedural protections that give the accused a degree of certainty in the 
process. Once charged with a criminal offence the accused has the right to be tried 
without undue delay. 125  In addition he/she may not be prosecuted for an act or 

Article 8(2) of the American Convention; Article 6(2) of the European Convention; Article 21(3) of the ICTY 
Statute; Article 20(3) of the ICTR Statute; Article 66 of the ICC Statute. 
120 	e  n presumption of innocence also interrelates with other rights including; (i)The right not to be compelled to 
testify against oneself or confess guilt and the related right of silence are rooted in the presumption of innocence 
(ii)The right to the presumption of innocence requires that judges and juries refrain from prejudging any case. (iii) 
The presumption is also the underlying reason for the common law notion of burden of proof which requires the 
prosecution to prove the case beyond reasonable doubt. 
121 Article 66(3) of the ICC Statute provides: 'In order to convict the accused, the Court must be convinced of the 
guilt of the accused beyond reasonable doubt.' Although the standard of proof is not expressly specified in other 
international standards, the Human Rights Committee has stated `[b]y reason of the presumption of innocence, the 
burden of proof of the charge is on the prosecution and the accused has the benefit of the doubt. No guilt can be 
presumed until the charge has been proved beyond reasonable doubt' see; Human Rights Committee General 
Comment 13, para. 7. 
122 No one charged with a criminal offence may be compelled to testify against him or herself or to confess guilt. 
Article 14(3)(g) of the ICCPR; Articles 8(2)(g) and 8(3) of the American Convention; Article 21(4)(g) of the ICTY 
Statute; Article 20(4)(g) of the ICTR Statute; Article 67(1)(g) of the ICC Statute. Article 14(3)(g) of the ICCPR: 
As a baseline, it is the case that a statement is inadmissible if made as a result of torture see; Article 15 of the 
Convention Against Torture, and Article 10 of the Inter-American Convention on Torture. However, other 
international standards are broader, excluding not only statements elicited as a result of torture, but also those 
elicited as a result of other cruel, inhuman or degrading treatment such as; Article 12 of the Declaration against 
Torture; and Article 69(7) of the ICC Statute. Specifically, Article 12 of the Declaration against Torture reads: 
'Any statement which is established to have been made as a result of torture or other cruel, inhuman or degrading 
treatment or punishment may not be invoked as evidence against the person concerned or against any other person 
in any proceedings.' Similarly, Article 15 of the Convention against Torture states: 'Each State Party shall ensure 
that any statement which is established to have been made as a result of torture shall not be invoked as evidence in 
any proceedings, except against a person accused of torture as evidence that the statement was made.' Also Article 
69(7) of the ICC Statute provides that: 'Evidence obtained by means of a violation of this Statute or internationally 
recognized human rights shall not be admissible if: a) The violation casts substantial doubt on the reliability of the 
evidence; or b) The admission of the evidence would be antithetical to and would seriously damage the integrity of 
the proceedings.' In addition, ICCPR Article- 14(3)(g) of the ICCPR states that; 'In the determination of any 
criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality:... (g) 
Not to be compelled to testify against himself or to confess guilt.' Also under Article 6 of the European 
Convention, even though it is not expressly set out, the European Court has stated that '[a]lthough not specifically 
mentioned in Article 6 of the European Convention, there can be no doubt that the right to remain silent under 
police questioning and the privilege against self-incrimination are generally recognised international standards 
which lie at the heart of the notion of a fair procedure under Article 6' see Murray v. United Kingdom 
(41/1994/488/ 570), 8 February 1996, at para. 45. 
123 The right of an accused to silence, is expressly recognized in the Rule 42(A)(iii) of the 1CTY Rules, Rule 
42(A)(iii) of the ICTR Rules and Article 55(2)(b) of the ICC Statute. 
124 • Murray v. United Kingdom (41/1994/488/ 570), 8 February 1996, at para. 45. 
125 Criminal proceedings must be started and completed within a reasonable time. Article I4(3)(c) of the ICCPR; 
Article 7(1)(d) of the African Charter; Article 8(1) of the American Convention; Article 6(1) of the European 
Convention; Article 21(4)(c) of the ICTY Statute; Article 20(4)(c) of the ICTR Statute; Article 67(1)(c) of the ICC 
Statute. Specifically, Article I4(3)(c) of the ICCPR reads: 'In the determination of any criminal charge against 
him, everyone shall be entitled to the following minimum guarantees, in full equality: (c) To be tried without 
undue delay.' The Human Rights Committee found that the delay 'cannot be explained exclusively by a complex 
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omission that was not a criminal offence at the time it was committed, 126  and may not 
be prosecuted more than once in the same jurisdiction for the same offence (ie, the 
principle of double jeopardy or the ne bis in idem rule). 127  

In terms of the procedural guarantees pertaining to the accused's capacity to defend 
the charges, a person charged with a criminal offence has: (i) a general right to defend 
the charges; 28  (ii) the right to legal representation 129  or a lawyer assigned to assist 

factual situation and protracted investigations' see; del Cid Gomez v. Panama, (473/1991), 19 July 1995, Fin. Dec., 
UN Doc. CCPR/C157/1, 1996, at 46. Also the Inter-American Court considered that a period of 50 months to 
complete proceedings greatly exceeded the requirement of Article 8(1) of the American Convention see Case of 
Suarez Rosero (Ecuador), 17 November 1997, para. 73. 
126 No one may be convicted for an act or an omission which was not an offence at the time it was committed see;. 
Article 11(2) of the Universal Declaration, Article 15 of the ICCPR; Article 7(2) of the African Charter; Article 9 
of the American Convention; Article .  7 of the European Convention; Article 22 of the ICC Statute. This 
prohibition on retroactive application of criminal• laws may not be suspended in any circumstances, including 
during states of emergency see; Article 4 of the ICCPR; Article 27(2) of the American Convention; Article 15(2) 
of the European Convention. This prohibition prevents the retroactive application of criminal law: It gives rise not 
only to a prohibition on retroactive prosecutions, but also imposes an obligation on states to define precisely by 
law all criminal offences. In Article 11(2) of the Universal Declaration it is stated that: 'No one shall be held 
guilty of any penal offence on account of any act or omission which did not constitute a penal offence, under 
national or international law, at the time when it was committed' Similarly, Article 15(1) of the ICCPR reads: 'No 
one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a 
criminal offence, under national or international law, at the time when it was committed' see; the finding of 
Human Rights Committee in Weinberger v. Uruguay, (28/1978), 29 October 1980, I Sel. Dec. 57, paras. 12, 16; 
and also; Pietraroia v. Uruguay, (44/1979), 27 March 1981, 1 Sel. Dec.76.. The African Commission followed this 
reasoning in its holding in; Civil Liberties Organization in respect of the Nigerian Bar Association v. Nigeria, 
(101 /93)8th Annual Report of the African Commission, 1994-1995, ACHPR/RPT/8th/Rev.I. 
127 No one may be tried or punished again in the same jurisdiction for a criminal offence if they have been finally 
convicted or acquitted of that offence see Article 14(7) of the ICCPR and Article 4 of Protocol 7 to the European 
Convention. Specifically, Article 14(7) of the ICCPR reads: 'No one shall be liable to be tried or punished again 
for an offence for which he has already been finally convicted or acquitted in accordance with the law and penal 
procedure of each country.' Similarly, Article 4 of Protocol 7 to the European Convention states that: 'No one 
shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same State for an 
offence for which he has already been finally acquitted or convicted in accordance with the law and penal 
procedure of the State.' Interstingly, there is a difference in wording between Article 8(4) of the American 
Convention and both the 1CCPR and Protocol 7 to the European Convention. The American Convention applies 
only to cases in which a person has previously been found not guilty whereas the ICCPR and Protocol 7 to the 
European Convention apply to both convictions and acquittals. Article 8(4) of the American Convention states 
that: 'An accused person acquitted by a non appealable judgment shall not be subjected to a new trial for the same 
cause. 
128 Everyone charged with a criminal offence has the right to defend him or herself against the charges see Article 
11(1) of the Universal Declaration,; Article 14(3)(d) of the ICCPR, Article 7(1)(c) of the African Charter, Article 
8(2)(d) of the American Convention, Article 6(3)(c) of the European Convention, Article 21(4)(d) of the ICTY 
Statute, Article 20(4)(d) of the 1CTR Statute, Article 67(1)(d) of the ICC Statute. Specifically, Article 14(3)(d) of 
the ICCPR reads: 'In the determination of any criminal charge against him, everyone shall be entitled to the 
following minimum guarantees, in full equality: (d) To be tried in his presence, and to defend himself in person or 
through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and 
to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment 
by him in any such case if he does not have sufficient means to pay for it' Similarly, Article 7(1)(c) of the African 
Charter provides: 'Every individual shall have the right to have his cause heard. This comprises . • (c) the right to 
defence, including the right to be defended by counsel of his choice' Likewise, Article 8(2)(d) of the American 
Convention states that: 'Every person accused of a criminal offense has the right to be presumed innocent so long 
as his guilt has not been proven according to law. During the proceedings, every person is entitled, with full 
equality, to the following minimum guarantees: (d) the right of the accused to defend himself personally or to be 
assisted by legal counsel of his own choosing, and to communicate freely and privately with his counsel' . 
Correspondingly, Article 6(3)(c) of the European Convention: 'Everyone charged with a criminal offence has the 
following minimum rights: ... (c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require' 
129 Everyone accused of a criminal offence has the right to legal assistance to protect .their rights and defend them 
See Article 14(3)(d) of the ICCPR, Article 7(1)(c) of the African Charter, Article 8(2)(d) and (e) of the American - 
Convention, Article 6(3)(c) of the European Convention, Article 21 (4)(d) of the ICTY Statute, Article 20(4)(d) of 
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free of charge if he/she cannot afford to pay; 130  and (iii) an entitlement to be 
physically present at his/her own tria1. 131  

In the context of the trial, a person charged with a criminal offence has the right to 
call witnesses on his/her own behalf, I32  and to examine, I33  or have examined, 134  

the ICTR Statute, Article 67(I)(d) of the ICC Statute. This right also carries an obligation to notify the accused of 
his/her rights. Anyone facing a criminal trial must be notified of their right to be defended by counsel see Article 
21(4)(d) of the ICTY Statute, Article 20(4)(d) of the ICTR Statute, Article 55(2)(c) of the ICC Statute, Article 
14(3)(d) of the ICCPR. It is a general principle that there is a right - to choose counsel see Article 14(3)(d) of the 
ICCPR; Principle 1 of the Basic Principles on the Role of Lawyers, Article 7(1)(c) of the African Charter, Article 
8(2)(d) of the American Convention, Article 6(3)(c) of the European Convention, Article 21(4)(d) of the ICTY 
Statute, Article 20(4)(d) of the ICTR Statute, Article 67(1)(d) of the ICC Statute. This principle is stated in Burgos 
v. Uruguay, (R.12/52), 29 July 1981, Report of the HRC, (A/36/40), 1981, at 176, Acosta v. Uruguay, (110/1981), 
29 March 1984, 2 Sel. Dec. 148 and also Annual Report of the Inter-American Commission, 1993, 0EA/Ser.L/ 
V/11. 85, doc.9 rev. 1994, at 493. However this right is not an absolute see Baader. Raspe v. Federal Republic of 
Germany, (7572/76, 7586/76, 7587/76), 8 July 1978, 14 DR 64 and X v. Federal Republic of Germany (5217/71, 
5367/72), 20 July 1972, 42 Coll. Dec. 139. The European Court has held that '[w]hen appointing defence counsel 
the national courts must certainly have regard to the defendant's wishes[. ..J  However they can override those 
wishes when there are relevant and sufficient grounds for holding that this is necessary in the interests of justice' 
see Croissant v. Germany, (62/1991/314/385), 25 September 1992, at 12. 
130 If a person does not have a lawyer of their choice to represent them, they may have counsel assigned see 
Article 14(3)(d) of the ICCPR, Article 8(2)(e) of the American Convention, Article 6(3)(c) of the European 
Convention, Article 21(4)(d) of the ICTY Statute, Article 20(4)(d) of the ICTR Statute, Article 67(1)(d) of the /CC 
Statute. For European case law see the decision of the European Court in; Quaranta v. Switzerland, 24 May 1991, 
205 Ser. A 17. Similarly, Maxwell v. United Kingdom, (31/1993/426/505) 28 October 1994, at 10; see also Boner 
v. United Kingdom, (30/1993/425/504), 28 October 1994. However, the Human Rights Committee in Mbenge v. 
Zaire, (16/1977), 5 March 1983,2 Sel. Dec.76 held that there is not an absolute prohibition on trials in absentia. 
The Human Rights Committee has stated that '[w]hen exceptionally for justified reasons trials in absentia are held, 
strict observance of the rights of the defence is all the more necessary' see; Human Rights Committee General 
Comment 13, paragraph 11. These rights include the right to counsel, even if the accused has chosen not to attend 
the trial see; Pelladoah v. the Netherlands, 22 September 1994, 297-B Ser. A 35 Also Lala v. the Netherlands, 22 
September 1994, 297-A Ser. A 13; and Poitrimol v. France, (39/1992/384/462), 23 November 1993, at 14. 
131 Everyone charged with a criminal offence has the right to be tried in their presence so that they can hear and 
challenge the prosecution case and present a defence see Article 14(3)(d) of the ICCPR, Article 21(4)(d) of the 
ICTY Statute, Article 20(4)(d) of the ICTR Statute, Article 67(1)(d) of the ICC Statute. The right to be present at 
trial is an integral part of the right to defend oneself. Accordingly, Article 8(2)(d) of the American Convention 
guarantees the right of the accused to defend him or herself in person and the right to be present at trial is inherent 
in this right. For the European position see the finding of the European Court in; Colozza and Rubinat, 12 February 
1985,89 Ser. A .14, para. 27. Also see decision of Human Rights Committee in; Mbenge v. Zaire, (16/1977), 25 
March 1983, 2 Set. Dec.76, at 78A where the Committee literally read Article I4(3)(d) of the ICCPR holding that 
the wording would not seem to permit trials to proceed in absentia. Specifically, Article 14(3)(d) of the ICCPR 
reads: 'In the determination of any criminal charge against him, everyone shall be entitled to the following 
minimum guarantees, in full equality:... (d) To be tried in his presence' 
132 

It is the general principle that the defence can call witnesses in his/her own defence. However, the right to call 
defence witnesses under the same conditions as prosecution witnesses gives criminal courts relatively broad 
discretion in deciding which witnesses to summons, although judges must not violate the principles of faimess and 
equality of arms. Correspondingly, the European Court has held in Vidal v. Belgium, (14/1991/266/337), 22 April 
1992 that although Article 6(3)(d) of the European Convention does not require the attendance and examination of 
every witness on the accused's behalf, a court must exercise its discretion over which witnesses will be called in 
accordance with the principle of equality of arms. Vidal v. Belgium, (14/1991/266/337), 22 April 1992. 
133 

It is a general principle that the Prosecution must call witnesses material to a trial so that the defence can 
challenge the evidence. However the right to examine witness is not an absolute and can be waived see Adams v. 
Jamaica, (607/1994), 30 October 1996, UN Doc: CCPR/C/58/D/607/1994 As a rule the use of testimony from an 
anonymous witness violates the accused's right to examine witnesses, because the accused is deprived of the 
necessary information to challenge the witness's reliability. The use of evidence from anonymous witnesses may 
render the trial as a whole unfair. The Human Rights Committee has criticized the use of anonymous witnesses 
seeConcluding Observations by the Human Rights Committee, UN Doc. CCPR/C/79/Add.75, 9 April 1997, paras 
21, 40. Similarly, the Inter-American Commission shares this view see; Inter-American Commission, Second 
Report on the Situation of Human Rights in Colombia, 0EA/Ser.LN/11.84, doc. 39 rev.1993 , at 96, 98 and 249 
also Annual Report of the Inter-American Commission, 1996, 0EA/Ser.LN/11.95, doc.7 rev. 1997, at 658 and 736. 
The European Court has not completely ruled out the use of anonymous witnesses in all cases, but has advised that 
their use must be strictly limited. For the Europrean position see the European Court decisions in Windisch Case, 
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witnesses against him/her. 135  The right of the accused to call and to confront witnesses 
is a fundamental element of the accused's right to defend him/herself against the 
charge/s and is integral to the principle of 'equality of arms'. 136  

Crucial to the fairness of the proceedings and the accused's participation therein is the 
right to the assistance of a competent interpreter 137  (free of charge) 138  if the defendant 
does not understand or speak the language used in court. 139  The accused is also 
entitled to have documents translated. 14°  

27 September 1990,186 Ser. A 11 and Kostovski v. the Netherlands, 20 November 1989, 166 Ser. A 20 In the case 
of Kostovski v Netherland the court stated that `[b]eing unaware of the witnesses' identities, the defence was 
confronted with an almost insurmountable handicap: it was deprived of the necessary information permitting it to 
test the witnesses' reliability or cast doubt on their credibility.' Also in Van Mechelen and others v. The 
Netherlands, (55/1996/674/861-864), 23 April 1997 para. 51 the court concluded that 'these measures cannot be 
considered a proper substitute for the possibility of the defence to question the witnesses in their presence and 
make their own judgment as to their demeanour and reliability.' See also the case of Doorson v. The Netherlands, 
26 March 1996, 2 Ser.A 470, para.69. 
134 The wording of international standards, which use the phrase to examine or have examined, takes into account 
different legal systems, including systems based on adversarial trials and systems where the judicial authorities 
examine witnesses. See Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (1993) 262. 
135  Article 14(3)(e) of the ICCPR; Article 8(2)(f) of the American Convention; Article 6(3)(d) of the European 
Convention; paragraph 2(E)(3) of the African Commission Resolution; Article 21(4)(e) of the 1CTY Statute, Article 
20(4)(e) of the ICTR Statute; Article 67(I)(e) of the ICC Statute. Specifically, Article 14(3)(e) of the ICCPR reads; 
'In the determination of any criminal charge against him, everyone shall be entitled to the following minimum 
guarantees, in full equality: (e) To examine, or have examined, the witnesses against him and to obtain the 
attendance and examination of witnesses on his behalf under the same conditions as witnesses against him.' This 
right is 'designed to guarantee to the accused the same legal powers of compelling the attendance of witnesses and 
of examining or cross-examining any witnesses as are available to the prosecution.' see; Human Rights Committee 
General Comment 13, para. 12. For the European position see the decisions of the European Court Liidi v. 
Switzerland, (17/1991/269/340), 15 June 1992. Also Saidi v. France, (33/1992/378/452), 20 Sept. 1993, at 17. 
136  The Human Rights Committee found that Article 14 (3)(e) of the ICCPR 'protects the equality of arms between 
the prosecution and the defence in the examination of witnesses, but does not prevent the defence from waiving or 
not exercising its entitlement to cross-examine a prosecution witness during the trial hearing.' See; Compass v.. • 
Jamaica, (375/1989), 19 October 1993, UN Doc. CCPR/C/49/D/375/1989, at 6. 
137 A person charged with a criminal offence has the right to the assistance of an interpreter see; Article 14(3)(f) of - 
the ICCPR; Article 8(2)(a) of the American Convention; Article 6(3)(e) of the European Convention; paragraph 
2(E)(4) of the African Commission Resolution; Article 21(4)(f) of the ICTY Statute; Article 20(4)(f) of the ICTR 
Statute; Article 67(1)(f) of the ICC Statute. For this right to be meaningful, the interpretation must be competent 
and accurate. Specifically, Article 67(1)(1) of the ICC Statute guarantees the right to the assistance of a 'competent 
interpreter' and Article 14(3)(f) of the ICCPR provides that: 'In the determination of any criminal charge against 
him, everyone shall be entitled to the following minimum guarantees, in full equality: (f) To have the free 
assistance of an interpreter if he cannot understand or speak the language used in court.' 
138 The European Court found a violation of the right to the free assistance of an interpreter when the authorities 
sought to make the accused repay the costs of the interpreter when convicted see; Case of Luedicke, Belkacem and 
Koc, 28 November 1978, 29 Ser. A, 17-19. 
139 The Human Rights Committee has stated that this right is 'of basic importance in cases in which ignorance of 
the language used by a court or difficulty in understanding may constitute a major obstacle to the right of defence' 
see; Human Rights Committee General Comment 13, para. 13. Although the Human Rights Committee found there 
had been no violation of the ICCPR where it is deemed that the accused has adequate knowledge of the language 
of the court see; Cadoret and Bihan v. France, (221/1987 and 323/1988), 11 April 1991; Barzhig v. France, 
(327/1988), 11 April 1991; Report of the HRC, (A/46/40), 1991, at 219; and Report of the HRC, (A/46/40), 1991, . 
at 262. • 

• 140Article 8(2)(a) of the American Convention; and Article 67(1)(f) of the ICC Statute. However, the Human 
Rights Committee and the European Court have held that oral translations of documents are sufficient to guarantee 
the right, at least in certain circumstances see; Harward v. Norway, (451/1991), 15 July 1994, UN Doc. 
CCPR/C/51/D/451/1991. Similarly, the Inter-American Commission considers that the right to translation of 
documents is fundamental to due process see; Report on the Situation of Human Rights of a Segment of the 
Nicaraguan Population of Miskito Origin, DEA Ser.LN/11.62, doc.10, rev. 3, 1983. 
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The right to translation also applies to the court's final judgment. Judgments must be 
made public 141  (with limited exceptions) 142  and must contain reasons for court's 
decision. 143  Further to this, the only individuals that are entitled to issue a judgment 
are those decision-makers who have attended the proceedings. The principal aim of 
the right to a public judgment is to ensure the proper administration of justice, as such, 
the right is satisfied by an oral pronouncement in a session of the court which is open 
to the public. An oral presentation of a judgment in open court will suffice in lieu of a 
published written judgment. The right to a public judgment has been interpreted to 
require courts to give reasons for their decision as an essential prerequisite to the right 
of the accused to pursue his/her appeal rights.'" 

Punishment imposed upon conviction for a crime may only be lawfully enforced at 
the conclusion of a fair tria1. 145  Punishment must be proportionate 146  and must not 
violate international standards. 147  Punishment must also be reviewable, that is to say, a 
person convicted of a criminal offence has the right to have the conviction and 
sentence reviewed by a higher tribunal l " as an inherent right to a fair tria1. 149  Reviews 

141 As a rule the judgments of the court in a criminal matter must be made public see; Article 14(1) of the ICCPR; 
Article 6(1) of the European Convention; Article 8(5) of the American Convention; Article 23(2) of the ICTY 
Statute, Article 23(2) of the ICTR Statute; and Articles 74(5) and 76(4) of the ICC Statute. See also Human Rights 
Committee General Comment 13, para. 4. 
142 The exceptions to the requirement of a public judgment under Article 14(1) of the ICCPR are cases involving 
juveniles. Specifically, Article 14(1) of the ICCPR provides: 'any judgment rendered in a criminal case [...] shall 
be made public except where the interest of juvenile persons otherwise requires' Also; Article 8(5) of the American 
Convention requires that criminal proceedings shall be public except in so far as may be necessary to protect the 
interests of justice. 
143 Article 74(5) of the ICC Statute requires 'a full and reasoned statement of the findings on the evidence and 
conclusions' See also Article 23(2) of the ICTY Statute; and Article 22(2) of the ICTR Statute. The Human Rights 
Committee held in Hamilton v. Jamaica, (333/1988), 23 March 1994, UN Doc. CCPR/C/50/D/333/1988, 1994 at 
5-6 that the accused's rights had been violated where the court failed to issue reasons for their decision because the 
failure was likely to prevent the accused from successfully arguing for special leave to appeal to a higher tribunal 
and thus from availing himself of a further remedy. 
144 The right to receive a reasoned judgment is essential to the accused right to appeal see; Hadjianastassiou v. 
Greece, (69/1991/321/393), 16 December 1992, para. 33. 
145  The Human Rights Committee has held that the continued imprisonment of a person sentenced after an unfair 
trial may violate the ICCPR see; Pinto v. Trinidad and Tobago, (512/1992), 16 July 1996, UN Doc. CCPR/C/371D/ 
512/1992. 
146 On the issue of proportionality see Report of the 8th UN Congress on the Prevention of Crime and Treatment of 
Offenders, UN Doc. A/Conf.144/28, rev.1 (91.IV.2), Res. 1(a), 5(c), 1990. The death penalty may not be imposed 
if it was not a punishment prescribed by law for the crime at the time the crime was committed. Article 15(1) of the 
ICCPR provides that: 'Nor shall a heavier penalty be imposed than the one that was applicable at the time when 
the criminal offence was committed. If, subsequent to the commission of the offence, provision is made by law for 
the imposition of the lighter penalty, the offender shall benefit thereby.' 
147 As a form of punishment the penalty must be a 'lawful sanctions'. Torture and other cruel, inhuman or 
degrading treatment or punishment are absolutely prohibited see; Article 5 of the Universal Declaration; Article 7 
of the ICCPR; Convention against Torture; Declaration against Torture; Article 5 of the African Charter; Article 
5(2) of the American Convention; Article XXVI of the American Declaration; Article 3 of the European 
Convention. Also see: Report of the Special Rapporteur on torture, UN Doc. E/CN.4 / 1988/17 p.14; 
E/CN,4/I993/26, p. 131; also; Rodley, The Treatment of Prisoners Under International Law (2000); Also for a 
good treatment of the issue of the prohibition against torture see; Boulesbaa, 'Analysis and Proposals for the 
Rectification of the Ambiguities Inherent in Article 1 of the UN Convention on Torture' (1990) 5(3) Florida 
International Law Journal 317; and Bennoune, 'A Practice Which Debases Everyone Involved: Corporal 
Punishment Under International Law' in 20 ans consacres a la realisation d'une idee, Recueil d'articles en 
l'honneur de Jean-Jacques Gautier (1997). 
148 Everyone convicted of a criminal offence has the right to have the conviction and sentence reviewed by a 
higher tribunal. Article 14(5)-of the ICCPR, Article 8(2)(h) of the American Convention, Article 2 of Protocol 7 to 
the European Convention, Paragraph 3 of the African Commission Resolution, Article 24 of the ICTY Statute, 
Article 23 of the ICTR Statute, Article 81(b) of the ICC Statute, see Article 7(a) of the African Charter. 
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on appeal must be more than formal verifications of procedural requirements but must 
be a genuine review of the legal and, in civil law countries the factual, issues in the 
case. 150 All the same fair trial rights that applied during the trial apply also to the 
hearing of an appea1. 151  

2.4 HUMAN RIGHTS LAW IN INTERNATIONAL CRIMINAL TRIAL CONTEXT 
Of particular concern for this thesis is the application of the above human rights 
principles to the international criminal law trial process. At the outset it can be 
observed that there have been significant advances in the rights of international 
defendants in recent years. Chapters 3 to 5 of this thesis document the advances made 
with respect to procedural safeguards, from the early procedural regime established 
under the post World War II Charter of the International Military Tribunal (1945) 152  
to prosecute German Nazi leaders, to the statutes of contemporary international 
criminal courts and tribunals. These advances correspond with the parallel rise of 
human rights law in the intervening period between the post-war trials and the 
contemporary international criminal tribunals. 

Indeed the modern criminal institution has not only derived support from human 
rights principles, but each contemporary authoritative instrument has replicated 
verbatim the wording of treaty provisions. Article 21 of the Statute for the 
International Criminal Tribunal for the Former Yugoslavia (hereafter `ICTY'), 
incorporates a mirror provision of Article 14 of the ICCPR. The legislative intention 
was elucidated in the Report of the Secretary General attached to the Statute of the 
Tribunal, which made explicit that a stated purpose of the Security Council in 
establishing the Tribunal was to fully respect and observe internationally recognised 

Specifically, Article 14(5) of the ICCPR reads: 'Everyone convicted of a crime shall have the right to his 
conviction and sentence being reviewed by a higher tribunal according to law.' 
149  The right to an appeal is a fundamental right. Although the European Convention does not expressly set out the 
right to appeal, decisions of the European Court imply that the right is inherent in the right to a fair trial under 
Article 6, and the right is expressly guaranteed by Article 2 of Protocol 7 to the European Convention. Similarly 
the African Commission held that sentences imposed by a tribunal are subject to confirmation or disallowance by a 
higher authority see; Constitutional Rights Project (in respect of Wahab Akamu, G. Adega and others) v. Nigeria, 
(60/91), 8th Annual Activity Report of the African Commission on Human and Peoples' Rights, 1994-1995; see 
also The Constitutional Rights Project (in respect of Zamani Lalcwot and six others) v. Nigeria, (87/93), 8th 
Annual Activity Report of the African Commission on Human and Peoples' Rights, 1994-1995, 
ACHPR/RPT/8th/Rev.I. 
150 The permissible grounds for an appeal are controversial. Appeals limited only to questions of law (as opposed 
to examination of the law and facts) may not satisfy the full extent of the guaranteed right to have a case reviewed. 
The UN Special Rapporteur on extrajudicial, summary or arbitrary executions has expressed concern about appeal 
procedures which review only legal aspects and not facts see; Report of the UN Special Rapporteur on 
extrajudicial, summary or arbitrary executions, 7 December 1993, UN Doc: E/CN.4/1994/7, at paras 113 and 404; 
This concern is also expressed by Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary 
(1993) at 266. The Inter-American Commission has stated in reference to the right to a fair trial under the 
American Convention that during the appeals process, courts must examine not only whether or not due process 
had been observed throughout the judicial proceedings but also the grounds for appeal. Also see; Case 9850, 
Annual Report of the Inter-American Commission, 1990 -1991, OEA/ Ser.LN/II.79, doc. 12, rev.41,1991, at 74 - 
76, (Argentina). 
151 The rights to a fair and public trial must be observed during appeal proceedings see; Human Rights Committee 
General Comment 13, para. 17. This includes inter alia; (i) the right to adequate time and facilities to prepare the 
appeal, (ii) the right to counsel (iii) the right to an interpreter (iv) the right to equality of arms (v) the right to a 
hearing before a competent independent and impartial tribunal established by law (vi) the right to be heard within a 
reasonable time (vii) the right to a public and reasoned judgment see Melin v. France (16/1992/361/435), 22 June 
1993 Also the European Court found no violation, but noted certain rights relating to appeals inherent in the notion 
of a fair trial in the case of; Hadjianastassiou v. Greece, (69/1991/321/393), 16 December 1992. 
152 London Agreement U.S Executive Agreement Series No.472. 
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standards regarding the rights of the accused throughout all stages of the proceedings 
in particular those standards articulated in Article 14 of the ICCPR. 153  With this 
drafting intention in mind the ICTY has interpreted and attempted to apply these 
human rights principles in the cases that have come before it. However, in practice 
these minimum provisions have been of limited assistance with regard to navigating a 
path that is cognisant of overall procedural fairness considerations. 154  This is because 
the jurisprudence produced by the tribunal reveals an interpretive flux between strict 
and contextual approaches. This can be explained by the internally conflicted nature 
of the proceedings, which oscillate between civil and common law interpretations of 
how these minimum human rights principles apply in practice. 

The foregoing is illustrated by the Tadic case, I55  which was the first case before the 
ICTY. Here the Trial chamber held that: 'The International Tribunal is, in certain 
respects, comparable to a military tribunal, which often has limited rights of due 
process and more lenient rules of evidence'. 156  The trial Chamber went on to explain 
that 'this special status was due to the serious nature of the crimes and the unique 
framework of the Tribunal'. 157  Judge McDonald, speaking for the majority, held that 
the Tribunal was free to adapt the rulings of human rights judicial bodies, I58  but 
rejected the defence proposition that the case law of human rights judicial bodies 
interpreting the right of an accused to a fair trial established a binding minimum 
standard upon the International Tribunal. 159  Instead the court applied a contextual 
approach, citing the novel character of the jurisdiction as the rationale for departure 

153 See Chapter 4 of this thesis for a full explanation of the Security Council direction to the ICTY. 
154 See Prosecutor v Tadic IT-94-1-R, Decision on Prosecutor's Motion Requesting Protective Measures for 
Victims and Witnesses 10 August 1995, paragraph 19: 'The interpretation given by other judicial bodies to Article 
14 of the ICCPR and Article 6 of the European is only of limited relevance in applying the provisions of the 
Statute and Rules of the International Tribunal, as these bodies interpret their provisions in the context of their 
legal framework, which do not contain the same considerations. In interpreting the provisions which are applicable 
to the International Tribunal and determining where the balance lies between the accused rights to a fair and public 
trial and the protection of victims and witnesses, the judge of the International Tribunal must do so within the 
context of its own unique framework'. 
155 Prosecutor v Tadic Case No. IT-94-1-T, Opinion and Judgment, 7 May 1997. 
156Prosecutor v Tadic 'Decision on Prosecutor's Motion Requesting Protective Measures for Victims and 
Witnesses' Case No. IT-94-1-T 10 August 1995 para 19. the trial chamber went on to hold that; `[t]he 
interpretation given by other judicial bodies to Article 14 of the ICCPR and Article 6 of the European is only of 
limited relevance in applying the provisions of the Statute and Rules of the International Tribunal, as these bodies 
interpret their provisions in the context of their legal framework, which do not contain the same considerations. In 
interpreting the provisions which are applicable to the International Tribunal and determining where the balance 
lies between the accused's rights to a fair and public trial and the protection of victims and witnesses, the Judges of 
the International Tribunal must do so within the context of its own unique framework L.] The fact that the 
International Tribunal must interpret its provisions within its own legal context and not rely on its application on 
interpretation made by other judicial bodies in evidence in the different circumstances in which the provisions 
apply. The interpretation of Article 6 of the European Convention on Human Rights by the European Court of 
Human Rights are meant to apply to ordinary criminal proceedings and for Article 6(1) civil adjudications. By 
contrast the International Tribunal is adjudicating crimes, which are considered so horrific as to warrant universal 
jurisdiction. The International Tribunal is, in certain respects, comparable to a military tribunal, which often has 
limited rights of dueprocess and more lenient rules of evidence' 
157 Prosecutor v Tadic Prosecutor v Tadic 'Decision on Prosecutor's Motion Requesting Protective Measures for 
Victims and Witnesses' Case No. IT-94-1-T 10 August 1995 para 19. 
158 Prosecutor v Tadic Prosecutor v Tadic 'Decision on Prosecutor's Motion Requesting Protective Measures for 
Victims and Witnesses' Case No. IT-94-1-T 10 August 1995 para. 72 the trial chamber held that: 'A fair trial 
according to law does not mean a perfect trial, free from possible detriment or disadvantage of any kind or degree 
to the accused.' 
159 Prosecutor v Tadic, Prosecutor v Tadic 'Decision on Prosecutor's Motion Requesting Protective Measures for 
Victims and Witnesses' Case No. IT-94-1-T 10 August 1995 see Judge McDonald appended a Separate and 
Dissenting Opinion regarding the applicability of Article 2 of the Statute. 
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from human rights jurisprudence.' The dissenting decision of Judge Stephens is, 
however, noteworthy, because ultimately the Tribunal has moved away from its 
original position in Tadic towards that held by the minority. 161  Judge Stephens held 
that it was 'axiomatic that the international Tribunal must fully respect internationally 
recognized standards regarding the rights of the accused at all stages of the 
proceedings'. 162  This view of Judge Stephens' view was expressly adopted in the 
Appeal Chamber decision in the Tadic.' 63  

Subsequent cases have spported the view that human rights jurisprudence is directly 
relevant in interpreting the right to a fair trial. The Appeal Chamber in the Rwandan 
case of Baragawiza stated their position with respect to the application of human 
rights jurisprudence, when it held that: 

The Report of the Secretary-General establishes the sources of laws for the 
Tribunal. The ICCPR is part of the general international law and is applied 
on this basis. Regional human rights treaties, such as the European 
Convention on Human Rights and the American Convention on Human 
Rights and the jurisprudence developed thereunder are persuasive 
authority, which may be of assistance in applying and interpreting the 
Tribunal's applicable law. Thus they are not binding on their own accord 
on the Tribunal. They are however authoritative as evidence of 
international custom.'" 

Notwithstanding this contextual approach to the interpretation of human rights 
principles, these minimum protections are made even more precarious and optional by 
their derogation status. Since the right to the procedural safeguards set out in Article 
14 of the ICCPR are not inviolable, this can be viewed as a licence to derogate from 
the rights of the accused in certain circumstances. In fact, the ICTY in the Tadic case 
at first instance 165  used the power to derogate in circumstances of national emergency, 

160 Prosecutor v Tadic Prosecutor v Tadic 'Decision on Prosecutor's Motion Requesting Protective Measures for 
Victims and Witnesses' Case No. IT-94-1-T 10 August 1995 para 25-26. Despite the indication that the Tribunal 
should adhere to international standards the Tribunal nevertheless proceeded to grant the Prosecutor's request for 
witness anonymity, citing the absence of precedent and the novel character of the tribunal as support. Note 
however the dissenting judgment of Judge Stephens filed as a separate decision. 
161 Legal scholars and Tribunal judges are split on whether to follow Judge McDonald's assertion that the Tribunal 
should interpret the rights of the accused on their own or Judge Stephens (and the Secretary General's) belief that 
rights of the accused are determined by internationally accepted standards and the ICCPR. See Affolder, 'The 
Sources of International Procedural Law: Tadic, The Anonymous Witness and the Sources of International 
Procedural Law' (1998) 19 Mich J L 445. See also Johnson, 'On the Road to Disaster: The Rights of the 
Accused and the International Criminal Tribunal for the Former Yugoslavia' (1998) 10 Int 'l Legal Persp Ill;  
Creta, 'The Search for Justice in the Former Yugoslavia and Beyond: Analyzing the Rights of the Accused Under 
The Rules of Procedure and Evidence of The International Criminal Tribunal For the Former Yugoslavia' (1998) 
20 Hous J Int 'I Law  401; Lakotos, 'Evaluating the Rules of Procedure and Evidence for the International Tribunal 
in the Former Yugoslavia' (1995) 46 Hastings Li 933. 
162 	• Prosecutor v Tadic, 'Separate Opinion of Judge Stephen on the Prosecutor's Motion Requesting Protective 
Measures for Victims and Witnesses' Case No. IT-94-1 (10 August 1995). 
163 Prosecutor v Tadic 'Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction' Case No IT-94- 
I-T 2 October 1995, para 46. For a description of the change of approach by the Appeal Chamber in the Tadic case 
see Mc 1ntyre, 'Equality of Arms — Defining Human Rights in the Jurisprudence of the ICTY' (1993) 16 Leiden 
Journal of International Law 1 generally. 
164 Barayagwiza v Prosecutor, Appeal Chamber Decision, ICTR-97-19-AR72 3 Nov, 1999, at para. 40. 
165 Prosecutor v Tadic, 'Decision on the Prosecutor's Motion Requesting Protective Measures for Victims and 
Witnesses' No. IT -94-I-T (Aug 10 1995) para. 61. Here the court stated that 'the rights of the accused guaranteed 
under the principle of the right to a fair trial are not wholly without qualification.' 
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electing to justifying this departure from human rights principles on the basis that the 
special circumstances of the tribunal and the severity of the criminal subject matter 
permitted such an action. Whilst the Trial Chamber decision was reversed on 
appea1 166  it is evidence that the tribunal was prepared to interpret procedural 
safeguards as falling within the discretionary sphere of the criminal process. 

2.5 DEROGATION AND THE THIRD OPTIONAL PROTOCOL TO THE ICCPR 
In an effort to address the issue of procedural fairness coherence, the Commission on 
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of 
Minorities in its Final Report, presented a Draft Third Optional Protocol to the 
ICCPR. This Draft Third Protocol aimed to guarantee the right to a fair trial in all 
circumstances without exception as a non derogable right of all citizens. 167  However, 
the recommendations of this report to date have not been pursued nor the Draft Third 
Optional Protocol adopted. 168  Accordingly, it is recommended in the concluding 
Chapter of this thesis that this Draft Third Additional Protocol be adopted as a matter 
of priority (see recommendation 4 of Chapter 6). 

The notion that the right to a fair trial should be a non-derogable right has also been 
advocated elsewhere. The International Law Association (ILA) at its 61 st  Congress 
approved by general agreement a declaration containing sixteen articles that set out 
the non-derogable rights and freedoms that continue to exist in a time of national 
emergency. 169 These principles then became the foundation for the Paris Minimum 
Standards of Human Rights Norms in a State of Emergency (or the Paris 
Standards). 17°  Contained in these sixteen principles is the right to a fair trial 
constituted by all the procedural components set out in Article 14 of the ICCPR. In 
addition, the following year saw the publication of the Siracusa Principles on the 
Limitation and Derogation Provisions in the International Covenant on Civil an 
Political Rights. 171  The Siracusa Principles, as they have come to be known, set out 
non-derogable rights including the right to a fair trial, the procedural content of which 
is contained in Principle 70. 172  

166 For a full discussion of the inappropriate use of the powers under state emergency see Stapelton, 'Ensuring a 
Fair Trial in the International Criminal Court: Statutory Interpretation and the Impermissibility of Derogation' 
(1999) 31 International Law and Politics 578-580. 
167, The Administration of Justice and the Human Rights of Detainees, The Right to a Fair Trial: Current 
Recognition and Measures Necessary for Its Strengthening', Final Report, by the Commission on Human Rights, 
Sub-Commission on Prevention of Discrimination and Protection of Minorities, 46th SessionE/CN.4/Sub.2/1994/ 
24 June 3, 1994 (' The Final Report') at 59-62. 
168For Draft Third Additional Protocol see:http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/d8925328e  
178f8748025673d00599681? 
169 Chowdhury, Rule of Law in a State of Emergency (1989) 1. Subrata Chowdhury chaired the Paris Standards 
Subcomittee, whose work was then reviewed by the Committee on the Enforcement of Human Rights Law. 
170 Lillich, 'The Paris Minimum Standards of Human Rights Norms in a State Emergency' (1985) 79 American 
Journal of Int? Law 1079. According to Chowdhury, the Conference approved the sixteen principles on the basis 
that these were rights that 'can be identified by the fact that breaches of such rights are universally condemned 
while the need for their protection is universally recognized': Chowdhury, Chowdhury, Rule of Law in a State of 
Emergency (1989)_147. 
171 This draft standard and commentary was authored by Joan Hartman. 
172 Hartman, 'The Siracusa Principles on the Limitation and Derogations Provisions in the International Covenant 
on Civil and Political Rights' (1985) 7 Hum Rts Q 3 at 12-13. Principle 70 reads, in part: In particular ...(e) any 
person charged with an offence shall be entitled to a fair trial by a competent, independent and impartial court 
established by law; ...(g) any person charged with criminal offence shall be entitled to the presumption of 
innocence and to at least the following rights to ensure a fair trial: the right to be informed promptly, in detail and 
in a language he understands, the right to adequate time and facilities to prepare the defence including the right to 
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Despite unambiguous support for the inalienable right to a fair trial, binding standards 
against which a trial can to be assessed in the context of the international criminal 
process remain in flux. Presently, the standard can be derived from human rights 
treaties, the case law of human rights treaty bodies, the laws of the country in which 
the trial is being• held, the authoritative instruments governing the court and its 
administration of the trial, and the norms of customary international law. In practice, 
this has led to international judges reverting to their own understanding of how an 
accused's right to a fair trial ought to be ensured, governed only broadly by the 
minimum protections provided for under Article 14 of the ICCPR. The implication 
being that minimum human rights fair trial standards are variably interpreted and to 
date perilously secured by international criminal courts. 

2.6 CONCLUSION 
This chapter has set out the orgins and content of minimum procedural safeguards 
enshrined in human rights treaties that extend to every accused a regular and fair trial. 
These protections have grown out of a movement of reciprocal rights enjoyed and 
responsibilities owed directly to the international community in a flow of entitlements 
and obligations that have come to reflect a true international citizenship. Just as the 
international community can impose international standards of conduct and behavior 
upon the individual, so too the individual can appeal to standards of fairness enshrined 
in international law instruments, custom and practice. This reciprocity between 
individuals and the international community has been facilitated by the proliferation 
of human rights treaties that describe the basic civil and political rights enjoyed by all. 
As discussed, the most prominent of these in the criminal trial context are those 
procedural requirement identified by the ICCPR. Notwithstanding the exclusion of 
fair trial provisions from the non-derogable right enunciated, 173  respective organs 
have tended to agree that these exist as a nucleus of procedural guarantees 
nevertheless. I74  There appears to be general agreement that, even in times of 
emergency, judicial guarantees are essential for the protection of other fundamental 
non-derogable rights. This is because procedural guarantees are essential to the rule of 
law and the non-arbitrary exercise of executive power. I75  

As a corollary of the trend towards articulating individual civil and political rights, 
there has stemmed protections for criminal defendants' 76  in the administration of 
criminal justice.' 77  Indeed the field of criminal procedure has been fashioned by the 
parallel human rights movement ever since the early attempts at international criminal 

communicate confidentially with his lawyer, the right to a lawyer of his choice, with free legal assistance if he does 
not have the means to pay for it, the right to be present at the trial, the right not to be compelled to testify against 
himself or to make a confession, the right to obtain the attendance and examination of defence witnesses, the right 
to be tried in public save where court orders otherwise on grounds of security with adequate safety to prevent 
abuse, the right to appeal to a higher court;... (i) no person shall be tried or punished again for an offence for 
which he has already been convicted or acquitted. 
173 Pedrazzi, Non Derogation of Judicial Guarantees: The Inter-American Convention and the Covenant (2004) 7. 
"4  Oliver, 'About Fair Trial Rights and Derogation in Times of Public Emergency', (2004) 17 Leiden Journal of 

International Law 405. 
175 

 

Faust, 'Judicial Power to Determine the Status and Rights of Persons Detained Without Trial' (2003) 44(2) 
Harvard International Law Journal 503. 
176 Van Kessel, 'European Perspectives on the Accused as a Source of Testimonial Evidence' (1998) 100 West 

Virginia Law Review 803. 
177 Zappala, 'Rights of the Accused', in Cassese, Greta, and Jones (eds), ICC Commentary, Vol 11 (2002) 22. 
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prosecutions at Nuremberg and Tokyo. 178 Consequently, a comparison between the 
Post World War Military. Tribunals and modern criminal tribunals assists in terms of 
appraising the development of procedural fairness in the context of international 
criminal procedure. This is because, unlike the early post-war military trials, the 
procedural regimes of the modern criminal tribunals are informed by, and draw 
heavily from, due process principles pronounced in human rights treaties. 179  By the 
time the modern international tribunals were established, it was accepted that the right 
to a fair trial was 'a norm of international human rights law designed to protect 
individuals from the unlawful and arbitrary curtailment or deprivation of other basic 
rights and freedoms, the most prominent of which are the right to life and liberty of 
the person'.'" 

In this way, the right to a procedurally fair criminal trial can reasonably be said to 
have fermented as a universal legal norm, and formalized in treaty obligations capable 
of being enforced. Furthermore, the fundamental importance of these procedural 
rights has been reflected not only in the extensive body of judicial interpretation in 
international criminal case law, but also by the proposal to include the conditions of a 
fair trial in the non-derogable category of rights provided for in Article 4(2) of the 
ICCPR. However, despite the fact that the right to a fair trial is a recognised norm, 
and is articulated in human rights instruments and reproduced in international criminal 
statutes and associated rules of procedure and evidence, the content of rights 
preserved within the notion of a fair trial remain unclear. There is no immutable 
anthology of universal principles which are transcendent or inviolable. Rather, there is 
an imprecise assortment of standards that compose a minimum threshold. 

The following chapters show how this imprecision is exacerbated by underlying 
tensions and contradictions inherent in the hybrid nature of the trial and by the fact 
that the peculiar construction of international criminal procedure contains no internal 
rationale that can offer a foundation for interpreting procedural fairness. The formless 
description of a fair trial in human right law gives little further assistance. So then, to 
fully comprehend how the international criminal courts and tribunals have handled the 
equivocal nature of the task of interpreting procedural fairness, it is necessary to have 
a historical appreciation of the evolution of rules of evidence and procedure in 
international trials, from their early expression to a contemporary understanding. To 
this end, the following chapter reviews the Post World World War II military 
tribunals in order to assess the early embodiment of international criminal procedure 
and how these formative trials acknowledged the procedural rights of individual 
defendants. 

178 Amann, 'Harmonic Convergence?' (2000) 75 Indiana Law Journal 821. 
179 Wladimiroff, 'The Rights of Suspects and Accused', in McDonald and Swaak-Goldman (eds), Substantive and 
Procedural Aspects of International Criminal Law: The Experience of International and National Courts (2000) 
430, where Wladimiroff states that the Tribunal 'should ensure the right to a fair trial in accordance with the 
highest UN and other international standards at all stages of the proceedings'. 
180 Lawyers' Committee for Human Rights, What is a Fair Trial? (2000) 7. 
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He that would make his own liberty secure must guard 
even his enemy from oppression, for if he violates this 
duty he establishes a precedent that will reach himself. 

Tom Paine 

3.1 HISTORICAL BACKGROUND TO THE NUREMBERG AND TOKYO 
CHARTERS 

3.1.1 A novel jurisdiction 
The development of the notion of procedural fairness received a concentrated focus at 
the key point in history when the allied powers sought to implement a mechanism for 
imposing penal law, in order to try the crimes of Nazi and Japanese leaders after the 

I  For general background reading on the Nuremberg and Tokyo Charters see: Bantekas, Nash and Mackare, 
International Criminal Law (2001) In Chapter 3 of this text Bantekas et al present a concise overview of the 
historical development of ICL up until the First World War, followed by chapters on Nuremberg (pp.69-81) and 
Tokyo (pp.83-120). Also: Taylor, The Anatomy of the iVuremberg Trials (1992) and Marrus, The Nuremberg War 
Crimes Trial 1945-1946: A Documentary History (1997). 
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Second World War. To this day, the International Military Tribunal in Nuremberg (or 
IMT) and the International Military Tribunal for the Far East in Tokyo (or IMTFE) 
established to hear the prosecution of crimes committed in the context of the Second 
World War, represent seminal institutions; the first to establish an international penal 
institution with its own model of criminal process. Whilst the international 
community maintained the right to prosecute individual subjects under the age old 
concept of the doctrine of command responsibility, 2  in these military tribunals 
individual defendants were exposed for the first time to a novel jurisdiction, that 
extended jurisdiction over individual subject but which afforded only the most 
rudimentary of procedural rights. 

This Chapter explores the post-war international trial regime from the perspective of 
procedural fairness, and the degree to which rights of the accused were adequately 
safeguarded. It concludes that, owing in part to a lack of consciousness surrounding 
individual human rights safeguards, 3  which were not at this stage enshrined in 
international instruments, there was a general failure to meet the international 
standard of a 'fair trial'. This was exacerbated by disagreement among the allied 
forces as to the appropriate trial model, with the Americans and British favouring the 
common law adversarial procedure, and the French and Russians preferring the 
inquisitorial civil law method of trial. 

The international community had prior to the Second World War begun ruminating 
upon the notion of international prosecutions of military commanders and working 
towards an organised response to international crime. 4  When the realities of the Nazi 
administration began to emerge, these hostilities served as a catalyst that led 
representatives of many of the aggrieved nation states to issue the St James 

2 
The customary law doctrine of military command is premised upon the assumption that military structure is 

founded upon established standards of diligence and the control of leaders over subordinates. It is this chain of 
command, this organizational hierarchy, which makes a fighting force predictable and disciplined in a time of war. 
This 'basic tenet of military life' obliges subordinates to obey commands and places a corresponding duty upon 
military leaders to be vigilant in preventing and punishing atrocities. This responsibility placed upon military 
superiors is referred to as Command Responsibility. See Mitchell, 'Failure to Halt, Prevent or Punish; The 
Doctrine of Command Responsibility for War Crimes' (2000 )22(3) Sydney Law Review 384,386. The concept has 
origins that date as far back as the writings of Sun Tzu, who wrote in 500 BC, in what is considered to be the 
oldest military treaties in the world that; "When troops flee, are insubordinate, distressed, collapse in disorder, or 
are rerouted, it is the fault of the general. None of these disorders can be attributed to natural causes. Tzu, The Art 
of War (1963) 125. Also, in early writings Hugo Grotius theorized that 'a community or its rulers, may be held 
responsible for the crime of a subject if they knew it and do not prevent it when they could and should prevent it': 
Bassiouni and Manikas, The Law of the International Criminal Tribunal for the Former Yugoslavia (1997)368. A 
preliminary review of the material suggests that perhaps early recognition of the doctrine dates back to 1439 when 
Charles VII of France issued an ordinance detailing the responsibility of military hierarchy for their junior officers. 
In 1621 King Gustavus Adulpfus of Sweden issued Articles of War which regulated the responsible command of 
his army. The King promulgated his 'Articles of Military Lawwes To Be Observed In Warres', Article 46 
stipulating in part that 'No Colonel or Capitane shall command his soldiers to do any unlawful thing, which who 
so does shall be punished according to the discretion of the judge' Parkes, 'Command Responsibility for War 
Crimes' (1973) 62 Military Law Review 5. 
3 

Chapter 2 discusses the post-war evolution of Human Rights Law. 

" At the conclusion of World War 1,,an international Commission on the Responsibility of the Authors of the War 
and on Enforcement of Penalties met in Versailles. In a report published this commission made the recommend-
ation that an international tribunal be set up to try the crimes related to war. In this report delivered in March 1919 
Part III concluded: 'All persons, belonging to enemy countries, however high their position may have been, 
without distinction of rank, including Chief of Staff, who have been guilty of offences against the laws and 
customs of war or the laws of Humanity, are liable to criminal prosecution'. See Committee on the Responsibility 
of the Authors of War and on Enforcement of Penalties, 'Report Presented to the Preliminary Peace Conference' 
Versailles March 1919'. (1920) 14 American Journal of International Law 95. Note that the US dissent in 1919 
was to subsequently haunt their effort to prosecute defendants after the Second World War in 1945. 
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Declaration in January 1942, which promised to punish 'through the channels of 
organised justice' those responsible for War Crimes. 5  On August 8, 1945 the Allies 
signed the London Agreement6  establishing the International Military Tribunal with a 
jurisdiction not limited to geographical location. The Charter of the International 
Military Tribunal (hereafter IMT Charter) attached to the London Agreement provided 
for one judge from each of the four allied powers to preside over and to try and punish 
persons who, acting in the interests of the European Axis countries, whether as an 
individual, or acting as a member of organizations, committed any of the crimes 
defined in the Charter.' 

The prosecutions of individual leaders for atrocity crimes that followed both in 
Nuremberg, and to a lesser extent in Tokyo in relation to Japanese war crimes, form 
the precedent for contemporary international criminal jurisdictions. 

3.1.2 The significance of the Post World War II Military Tribunals 
The International Military Tribunal formed in the wake of World War II at 
Nuremberg was an innovation that not only heralded the birth of international 
tribunals, but claimed to symbolise the triumph of reason over power.' The victor's 
boast was that they afforded the perpetrators of large scale injustices the legal 
processes that the defendants had 'denied their victims'. 9  As it was the absence of 
legal process that facilitated the mutation of German society, the enforcement of legal 
process would 'excise that mutation'.' In keeping with this, the opening address 
delivered by the Chief Prosecutor Robert Jackson was replete with strong rhetoric 
about the imperative to meet with the highest of standards of procedural fairness. 

Though accused of being political show trials, it is arguable that through the 
adherence to core legal values the final adjudication could be separated from its 
political context. Whilst it is true the victors of war dispensed justice and imposed the 
criminal penalty, they equally exercised restraint on their own use of power. Indeed 
the IMT went to great lengths to place these judicial trials beyond the politically 
charged and hostile climate that existed towards the defendants." To this end, it can 
reasonably be said of the IMT proceedings that allied efforts towards an international 
trial process were grounded in tried and true mechanisms of trial, in a forum isolated 
from the 'vagaries of both international and domestic political considerations'." 

5 Freidman (ed), The Law Of War: A Documental), History (1972) 778. 
6 London Agreement US Executive Agreement Series No 472. 
7 London Agreement US Executive Agreement Series No 472, Article I. 
8 Robert Jackson stated that if vengeance is an underlying motivation for international prosecution, then it will lead 
to a response that attempts to satisfy the instincts of revenge and retribution, this is 'obviously the least sound 
basis' for proceeding he stated. See Jackson, 'Report to President Trueman on the Legal Basis for Trials of War 
Criminals' (1945) 19 Temple Law Quarterly 148; Kelsen, 'Will the Judgment in the Nuremberg trial Constitute a 
Precedent in International Law' (1947) 1 International Law Quarterly 170-171. According to Kelsen if we were to 
assume that 'crime so offends nature that the earth cries out for vengeance' or that 'evil violates a natural harmony 
which only retribution can restore' or that 'a wronged collectivity owes a duty to the moral order to punish the 
criminal,' then international justification for action is ill-founded and politically driven (p.170). 
9 Trial of the Major War Criminals Before the International Military Tribunal, Address (Nov 21 1945) 101. 
to Turley, 'Symposium on Trials of the Century; Transformation Justice and the Ethos of Nuremberg' (YEAR?) 33 
Loyola of Los Angeles Law Review 663. 
11 Ibid, 655. 
12 Bhattacharyya, 'Establishing Rule-of-Law in the International Criminal Justice System' (1996) 31 Texas Int 1 
Law Journal 57. 
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The imperative to move beyond the political, and ground the proceedings in 
objectifiably fair standards, is perhaps the very reason why the Nuremberg trials have 
formed the precedent for contemporary international criminal tribunals. To his credit, 
the Chief Prosecutor Robert Jackson displayed great foresight when he outlined the 
international demand for procedural fairness in his address: 

We must never forget that the record on which we judge these defendants 
today, is the record upon which history will judge us tomorrow. To pass 
these defendants a poised chalice is to put it to our lips as well. We must 
summons such detachment and intellectual integrity to our task, that this 
trial will commend itself to posterity as fulfilling humanity's aspiration to 
do justice. I3  

Jackson recognised that it was paramount that the tribunal be viewed as procedurally 
beyond reproach, and that it produce sound jurisprudence with universal appeal, if its 
findings were to withstand the rigorous test of time. He predicted that if there were to 
be a dramatic disparity between the circumstances of the accuser and the accused, the 
work of the tribunal might be discredited." Moreover, at various intervals during the 
trial Jackson warned the tribunal that, 'if we should falter in even minor matters, in 
being fair and temperate'," the integrity of the proceedings as a whole would be 
diminished. Indeed, he is attributed with the phrase: 'If you are determined to execute 
a man in any case there is no occasion for a trial. The world yields no respect to courts 
that are merely organised to convict'." 

Jackson added that if there is to be a system of formal justice that liberates procedural 
fairness from the fear of arbitrary punishment, the proceedings must be conducted in a 
manner so detached, as to administer a finding 'not under men but under God and the 
law'." Albeit couched in naturalist terms, the sentiment reveals an intention to move 
the proceedings beyond the politics of its time. 

Indeed among the foremost important contribution that the Nuremberg proceedings 
made was the reinforcement of the need for a procedurally fair process. Even if this 
objective was not ultimately achieved in practice, the trials of Nazi leaders certainly 
raised the consciousness of the need for fairness in international proceedings and the 
need for justice seen to be done. 

Aside from the rhetoric, these trials demonstrated that it was possible to try complex 
matters and record historical accounts of the atrocities committed in the Second 
World War. The Nuremberg trial documented over 17,000 pages of oral evidence and 
delivered legal arguments of great historic and precedential value. These trials are also 
significant for having successfully navigated the legitimacy and jurisdictional 
arguments for convening the trials, as well as establishing important precedents for 
the definition of crimes over which the jurisdiction of the tribunal extended and 
setting up the beginnings of an international enforcement mechanism. 

13 Jackson, IMT Judgment Vol 11, 101. 
14 Jackson, 'Report to President Truman on the Legal Basis for Trials of War Criminals' (1945) 19 Temple Law 
Quarterly 148. 
15 Finch, 'The Nuremberg Trial and International Law' (1947) 52 American Journal International Law 24-25. 
16 Conot, Justice in Nuremberg (1983) 14. 
17 Jackson, IMT Judgment Vol 11 101. 
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3.1.2.1 Jurisdiction over individual subjects 
As a military tribunal, the Nuremberg Tribunal had express power to try military 
commanders for command responsibility, as demonstrated by such cases as the 
Hostage Case l8  and the High Command case. 19  However, pursuant to Article 6 of the 
IMT Charter civilian leaders were also prosecuted. Whilst the legal competence of a 
military tribunal to try civilian/aliens for offences against the law of nations, was 
contentious, it was neither novel or without precedent. 2°  What these trials 
demonstrated, however, was that international jurisdiction over individual subjects for 
criminal offences had crystallised into an enforceable legal notion. 2I  They marked the 
beginning of a movement beyond state sovereignty to prosecute individuals, 22  thereby 
advancing the notion that natural persons fell within the competency of international 
adjudication, and that individuals, rather than states, fell within the ratione personae 
jurisdiction of these military tribunals. 23  

18 Hostage Trial 8 LRTWC 34 
19 The German High Command Trial 12 LRTWC 34 
20 

Perhaps the first trial of its kind to apply the principle of command responsibility was in 1474, with the trial of 
Peter Von Hagenbach which brought international recognition to the concept. Upon the order - of the Archduke of 
Austria, Hegenbach was charged and brought to trial before an international panel of 28 judges from allied states 
of the Holy Roman Empire.. See Faust, 'My Lai and Vietnam; Norms Myths and Leader Responsibility' (1972) 57 
Military Law Review 112. Similarly in 1689, it is recorded that Count Rosen was recalled by James II and relieved 
of military duties for his 'outrageous seige methods, which included the murder of innocent non combatants' 
during an unsuccessful attack upon Calvinist Londonderry see; Hargreaves, 'The Rule Book of Warfare' (1970) 
Marine Corps Gazette 44. Also Parkes, 'Command Responsibility for War Crimes' (1973) 62 Military Law Review 
5 . By 1863 the United States issued and promulgated a General order 100 better known as the Lieber Code, 
Article 71 of which provided for the punishment of commanders who ordered or encouraged the intentional killing 
of an already 'wholly disabled enemy.' Post Civil War application of the LieberCode provisions led to the 
investigation and the ultimate hanging of (Commandant of the Confederate Prisoner of War Camp, Andersonville 
Georgia) Captain Henry Wirz for violations of the Code in particular the torture, maltreatment and death of 
prisoners of war under his charge see The Trial of Captain Henry Wirz, 8 American State Trials 666 (1865) cited in 
Freidman (ed) The Law of War: A Documentary History (1972) 783. In 1902 President Roosevelt, upon confirmed 
the conviction of a Brigadier—General of the United States Army for his conduct of operations in Philippines See: 
S.Doc. 213, 576  Cong. rd  Session, 5, cited in Green 'Command Responsibility in International Humanitarian 
Law' (1995) 5 Transitional Law & Contemporary Problems 327. Arising from the same conflict in the Philippine 
Islands, by General Order No. 221, Headquarters Division of the Philippines, First Lieutenant Natalio Valencia 
was tried for war crimes and sentenced to death for ordering the illegal execution of non-combatants, on the 17 
August 1901 see; General Order No. 221, Headquarters Division of the Philippines, August 17, 1901 So too, by 
General Order, Pedro A. Cruz was condemned to death, for permitting the murder of two American prisoners of 
war in his custody as leader of a guerrilla force see; General Order No. 264, Headquarters Division of the 
Philippines, September 9, 1901. By the turn of the century fighting men could not have been under any 
misapprehension as to the rules of engagement in war. However these customs began to be formalised, with the 
Brussels Declaration 1874, the Hauge Convention of 1899, the Hague Convention IV of 1907 as the beginnings of 
the formalisation of individual responsibility for international offences. On October 18, 1907, The Fourth Hague 
Convention, executed by forty-one nations codified the laws and customs of war on land. Thereby command 
responsibility gained universal recognition under the Hague Conventions (IV) and (X) in 1907. 
21  Wright, 'The Law of the Nuremberg Trial' (1947) 41 AJIL 47, 46. 
22 International Military Tribunal Judgment, NMT vol. II 220: 'It is submitted that international law is concerned 
with the actions of sovereign States, and provides for no punishment of the individual; and further, that the action 
in question is an act of state, those who carry it out are not personally responsible ., but are protected by the 
sovereignty of the State. In the opinion of the Tribunal, both these submissions must be rejected. That international 
law imposes duties and liabilities upon individuals as well as upon states has long been recognized.' 
23 McCormack et al, 'An International Criminal Law Regime' (1995) 2 Netherlands International Review197 . 
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3.1.2.2 Implementing Post facto laws 
The progressive nature of the Post World War II proceedings necessarily meant that 
they had both 'champions and critics'. 24  Critics have contended that these military 
trial were premised upon a false jurisdiction and applied 'after the fact' or ex post 
facto laws. Similarly, many of the defendants in these early military trials raised the 
defence that there could be no crime without established laws. 25  Nuremberg struggled 
with the positivist concept that a crime can only be regarded as a violation of law in 
existence as at the time of its perpetration (as opposed to the natural law position that 
all malicious mischief is indictable). 

Natural law was to prevail and individuals were to be held accountable upon the 
presumption that knowledge of the unlawfulness of a crime (mala in se) was not 
limited by state boundaries, but rather universally unlawful wherever civilisation 
existed.26  The Nuremberg Tribunal established that the IMT Charter did no more 
'than constitute a competent jurisdiction for the punishment of what, not only the 
enlightened conscience of mankind, but the law of nations itself, had constituted as 
international crime before the tribunal was established' 27  After examining various 
sources including general principles of law, international customs and treaty law, 28  as 
well as the writings of qualified commentators, international conventions and judicial 
decisions, the Tribunal concluded that there could be little doubt that international law 
had designated as crimes acts so specified in the Charter. 29  Consequently, a net result 
of these early prosecutions was to refute that the crimes were retrospective, 30  and to 
advance the position that the crimes charged had reached customary law status, 
thereafter spawning 'a legacy of treaty regimes which criminalised these acts'. 3I  

3.1.2.3 Individual criminal responsibility 
Aside from the argument of jurisdiction and retrospective law, another limb of the 
opposition to the post-war trials was that the defendants were merely following 
superior orders. This defence drew influence from the writings of the international law 
jurist Oppenheim, 32  who maintained that military discipline is founded upon complete 
obedience and that it was inconsistent to require a military officer 'to weigh 
scrupulously the legal merits of orders received'. 3i  By contrast, those that opposed the 
defence of superior orders argued that such material ought to mitigate the charge and 
not be permitted to constitute an absolute excuse. Ultimately it was the latter 

24 Wright, 'War Crimes under International Law (1946) 62 Law Quarterly Review 40.42. 
25 Non crimin sine legis, or otherwise expressed as nullum crimen, nulla poena sine praevia lege poenali, is a latin 
maxim that means that there can be neither crime nor punishment unless there is a penal law First. 
26 Wharton, A Treatise On Criminal Law (1880) Vol 1, §285. 
27 Forbes, 'Some Aspects of the Nuremberg Trial' (1946)24 Canadian Bar Review 598. 
28 By the time World War II began belligerent state were governed by a custom of command responsibility 
codified by the Hague Convention 1907 and the Red Cross Convention 1929 and a warning that should have been 
evident from the unfulfilled demands of the Versailles Treaty that criminal responsibility would be enforce in any 
future conflict. 
29

Wright, 'War Crimes under International Law' (1946) 62 Law Quarterly Review 40.59. 
30 Lunder, 'The Nuremberg Judgment', in Benton and Grimm (eds), Nuremberg: German Views of the War Crimes 
Trials (1955). 
31 McCormack, 'Selective Reaction to Atrocity; War Crimes and the Development of International Law' (1997) 60 
Albany Law Review 720. 
32 Oppenheim, International Law (1906) 264-265 
33 United States Dept Army, Field Manual (1956) 509, cited in Mitchell, 'Failure to Halt, Prevent or Punish' 
(2000) 22(3) Sydney Law Review 387. 
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proposition that had resonance with the tribunal and courts. 34  As such, the post-war 
trials moved military activity within the realm of prosecutions for individual 
responsibility by concluding that the following of superior orders was not a defence to 
criminal activity. Individual criminal responsibility as a basis for prosecution of 
international crimes was to prove a significant development. 

3.1.2.4 Practicability 
In addition to the legal ground gained by theses early trials, from a purely tangible 
point of view the Post World War II Trials symbolise the practicability of bringing 
individual war criminals to trial. Indeed these early trials not only set out the criminal 
liability of individuals acting in the name of the state, or under official order, but also 
demonstrate in procedural terms, how trials of this nature might be conducted. 

3.2 ASSESSING PROCEDURAL FAIRNESS BEFORE THE IMT 

3.2.1 Establishing a framework 
Conceiving of these prosecutions was one thing but deciding on a methodology upon 
which to proceed was quite another. Consequently, when the four allied powers" met 
to discuss the establishment of an international military tribunal at the London 
conference on 26 June 1945, there was no precedent or custom to determine the 
method by which justice was to be administered, and no agreement with respect to the 
appropriate way to structure the criminal process. This divergence in opinion was 
evidenced in the comments of the major protagonist of the Nuremberg prosecutions, 
Justice Robert Jackson when he stated that: 

Four nations whose delegates sat down at London to reconcile their 
conflicting views represented the maximum divergence in legal concepts 
and traditions likely to be found among occidental nations. 36  

It was ultimately agreed among the Allies that trials were to be conducted in a regular 
and proper conduct, 37  and that in spite of active resistance from the Soviet delegates, 
and misgivings from the French representatives, the adversarial system would prevail 
(with the exception of the jury and the rules of evidence). This planning and 
development of legal machinery settled upon a collection of rules of general 
application that all the Allies could generally agree to be bound. 38  In order to reach 
this consensus, the IMT Charter and the subsequent Rules of Procedure and Evidence 
arrived at a compromised blending of elements from the continental European system 
and the Anglo-American adversarial system. 39  The Allied powers 'all agreed in 

34  See now ICC Statute Article 33: 'The fact that a crime has been committed pursuant to an order.. shall not 
relieve that person of criminal responsibility' (although this is qualified). 
35 The four allied powers included: American, British, French and Russian delegates. 
36 International Conference on Military Trials 1945 at v. See also Wallach, The Procedural and Evidentiary Rules 
of the Post World War II War Crimes' (1999) 37 Columbia Journal of Transnational Law 851 
37 In the Nuremberg Judgment (at 216) this is a point clearly articulated: 'The Signatory powers created this 
Tribunal, defined the law it was to administer, and made regulations for the proper conduct of the Trial ... With 
regard to the constitution of the court, all that the defendants are entitled to ask is to receive a fair trial on the facts 
and law'. 
38 Taylor, 'An Outline of the Research and Publication Possibilities of the War Crimes Trials' (1948-49) 9 Loyola 
Law Review 507. 
39 While the rules blended aspects of both practices, they drew a significant influence from the American practice 
in military commissions. For a comprehensive discussion of the evidentiary and procedural rights accorded in 
military commissions see the trial of Nazi sabateurs in the case of; Ex parte Quinn, (1942) 317 U.S. 1,46. See also 
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principle that no country reasonably could insist that an international trial should be 
conducted under its old system' and that they 'must borrow from all and devise an 
amalgamated procedure that would be workable, expeditious and fair'. 4°  

However, while academics generally agree that international trial procedure was 
fashioned out of an amalgam of the two major legal systems of the world, they are 
less unified on the issue of where the allies derived its theoretical justification. Since 
international criminal procedure is more than a scholarly collection of abstract 
principles, but also a reflection of a normative framework, there has been much debate 
about how the Nuremberg Procedural principles were informed. As such, there have 
been positivist41  and naturalist42  justifications advanced, as well as the suggestion that 
the procedural regime simply developed out of the utilitarian or political imperative of 
it time. Utilitarians argue that the inescapable political context of the Nuremberg and 
Tokyo trials was a factor in the timing and the motivation behind the IMT Charter and 
rules. Evidently, while every recognition of custom as evidence of law must have a 
beginning sometime, there seemed no more justifiable or convenient stage in history 
than at the end of the Second World War to make pronouncements and collaborate 
with respect to the prosecution of war crimes. 43  

Professor Bosch makes the observation that principles were not adopted in a 
'doctrinaire manner'. Rather, a typically American application of practical rules, were 
adapted to the situation at hand,44  supporting the popularly held view that the 
establishment of procedural rules was an exercise in pragmatism, grounded solidly in 
natural law justifications. In a clear expression of a pragmatic approach, General 
Taylor, writing to Professor Bosch wrote: 

I have no training in jurisprudence, and therefore hardly feel qualified to 
comment on your inference that I assume 'the legal principles of the 
Grotian or naturalist legal philosophy of international law'. My 
conceptions about the war crimes trials were formulated as I went along. 45  

This pragmatism can also be gleaned from the commentary at the time of Robert 
Jackson, who stated in the course of the Nuremberg trial that It]his inquest represents 

Wallach, 'The Procedural and Evidentiary Rules of Post-World War II War Crimes Trials: Did They Provide an 
Outline for International Legal Procedure?' (1999) 37(3) Columbia Journal of Transnational Law 851,851; 
Glueck, 'By What Tribunal Shall War Offenders Be Tried?' (1945) 24 Nebraska Law Review 143; Lauer, 'The 
International War Criminal Trials in the Common-law War' (1945) 20 St John's Law Review 18; Katyal and Tribe, 
'Waging War, Deciding Guilt: Trying the Military Tribunal' (2002) III  Yale Law Review 1259. 
40 Jackson, 'Nuremberg in Retrospect' (1949) 27 Canadian Bar Review 766. 
41 Wright, History of the United Nations War Crimes Commission (1948) 42. Positivists have contended that in the 
main, procedural law implemented at Nuremberg owes much to the positive laws as per the London Agreement 
and the IMT Charter. Lord Wright postulated that, even if he were wrong in his view that 'positive law announcing 
the crime and defining criminality was in existence at all times material, at least the criminality of wholesale 
murder, and the like, was apparent and all that was lacking was some precise enunciation of positive law and 
punishment' (p 47). 
42 Lunder, 'The Nuremberg Judgment' in Benton and Grimm (eds), Nuremberg: German Views of the War Crimes 
Trials (1955). Naturalists such as Luder suggest that, given the nature of the German unconditional surrender to. 
the allies, and the 'commandments of humanity', no objections could be raised from a legal standpoint to 
principles of international law which are 'indispensable as a moral minimum.' 
43 Glueck, The Nuremberg Trial and Aggressive War' (1946) 59 Harvard Law Review 418. In order to test his 
thesis, Professor Glueck traced a number of crimes that had been recognized as such without a statutory basis. He 
developed a number of examples where crimes originated by way of usage. 
44 Bosch Judgment on Nuremberg (1970) 40-66. 

45 General Taylor, Letter dated 14 May 1965, cited in Bosch, Judgment on Nuremberg (1970) 61. 
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the practical effort of four of the most mighty of nations, with the support of 17 more, 
to utilize international law to meet the greatest menace of our times — aggressive 
war'.46  Whether pragmatism or evolution was the underlying driving force, it would 
be fallacious to attribute to the post-war trials genuine internationalised procedure. 
There is no evidence to suggest that the allies viewed these Tribunals as international 
or that the procedural rules applied were understood to have greater application in the 
universal sense. 47  It would be more accurate to view the international character of the 
Nuremberg (and Tokyo) Tribunals as 'formal rather than substantive'. 48  As a formal 
process, much of the debate surrounding their validity and legal foundation was 
avoided or resolved at the time by the judges uniformly determining from the outset 
that the Charter and Rules were the sole decisive instruments. This was evidenced in 
the judgments of each of the Tribunals, which looked primarily to the wording of 
Charters for decisive instruction. 

3.2.2 Rules of Evidence and Procedure before the IMT 49  
Given the heavy reliance on practicality and the literal text of the IMT Charter and its 
associated Rules of Procedure and Evidence, it is instructive to examine the trial 
template for the Post War prosecution of war crimes 50  for the purposes of establishing 
whether the IMT was governed by a Charter that incorporated elements of procedural 
fairness. 

From a procedural point of view, the trial of Goering et al heralded a significant 
development in international law and the birth of international tribunals. This trial and 
the subsequent eight trial processes that followed came to be known as the 'great 
process', and claimed for itself the high moral ground with the sweeping boast that 
international relations would be refashioned, where 'right' would substitute `might'. 51  
However, a trial must never be motivated by political considerations because a trial 
geared to convict or to serve external ends has no moral authority. According to 
Procedural Natural Law theorists, a procedural process ultimately elevates a trial 
above the political interests and context in which it operates. So then, a trial that is 
procedurally unfair is one that has failed to implement measures that safeguard the 
proceedings against an abuse of process. 

Undoubtedly, a process that attempts to right a moral wrong, but which itself violates 
fundamental principles of law, fails to meet what Procedural Natural Law theorists 
refer to as the internal morality of the law, ie, the requirement to restrict the abuse of 
power through procedural fairness. Indeed the very basis for referral to the 
international community is undermined, and the legitimacy of the finding is 
diminished by procedural irregularity or unfairness. 52  Hence, an international trial that 

46 Jackson, IMT Judgment Vol II 99 (emphasis added). 
47 Everett, Nuremberg Trials 1945-46 (1990). 
48 Schwarzenberger, 'The Problem of International Criminal Law' (1955) 3 Current Legal Problems 471. 
49 The London Conference of the Allied powers in June 1945 called for the creation of an International Military 
Tribunal (IMT) to try the major Nazi leaders at the concluSion of the war. On 8 August 1945 they promulgated the 
London Agreement, which contained the Charter of the IMT. 
50 Turley, `Transformative justice and the Ethos of Nuremberg' (2000) 33 Loyola of Los Angeles Law Review 669. 
51 Latemser, 'Looking Back at the Nuremberg Trials' (1986) 8 Whittier Law Review 558. 
52  'bid, 538-539. 
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fails to both extend the rule of law and provide a trial process to which national courts 
can aspire53  undermines its own very reason for existence. 

As a preliminary observation, it can be said that the Nuremberg trials were a 
significant departure from core legal values. This concession was made by the Chief 
Prosecutor Jackson as 'inevitable', given the novel nature of the proceedings. 54  He 
stated in his report to the Conference on Military Trials that 'many mistakes have 
been made, and many inadequacies must be confessed' but he maintained that 'error 
and missteps may also be instructive for the future'. 55  Certainly, Nuremberg forged 
unprecedented international trial practice, navigating issues that arose in the 
adaptation of a set of rules of evidence and procedure to a unique legal forum. 56  The 
absence of framework was confirmed by Mr Justice Jackson in his opening address 
when he stated: 'it is true of course, that there is no legal precedent for the Charter'. 

The absence of legal foundation became a point of contention and was articulated in a 
joint Petition signed by Defence counsel and addressed to the Military Tribunal. The 
Petition set out its objections, drawing attention to the peculiarity of the process and 
the departure from generally recognised principles of criminal law administration. 
Specifically, [t]he judges are only appointed by states which have been the one party 
in this war. This one disputing party was all in one; Creator of the court constitution 
and the criminal law norms, prosecutor and judge'. 57  

The Defence objected on the grounds that the London Agreement of 8 August 1945 
was signed by Justice Robert Jackson for the United States, Robert Falco for France, 
Major General Nikitchenko for the Soviet Union58  and Lord Chancellor Jowitt for 
Great Britain. 59  Upon signing the London Agreement, Jackson went on to become the 
Chief Prosecutor, Falco became the Second French Judge, and Nikitchenko the Chief 
Soviet Judge. It was a point of contention that those who authored and authorised the 
IMT Charter administered and adjudicated over it. 'Consequently, one half of the 
authors of such an extraordinary special law were judges in the subsequent trial'. 60  
Accordingly, the defence petition called upon the bench to disqualify itself on the 
basis of prejudice inbuilt into the process by its members signing the rules that 
governed them. The tribunal judges presided over the question of their own bias6I  and 

53  Christensen, 'Getting to Peace be Reconciling notions of Justice' (2002) 6 UCLA J 	L & Foreign Affairs 
394. 
54 Telford Taylor speaks about the novel nature of the proceedings: 'A particularly fruitful field of research and 
publication is that of legal procedure. Almost all of the war crimes trials have presented procedural questions to 
which different answers might be given depending on what system of law and court chooses to follow.... 
Furthermore the unsettled state of the world and the unusual nature of the trials precipitated many novel procedural 
matters which the tribunal had to determine without much in the way of past practice to guide them': Taylor, 'An 
Outline of a Research and Publication Possibilities of the War Crimes Trials' (1948-9) 9 Loyola Law Review 501 
55 Jackson, Report of RH Jackson, United States Representative to the International Conference on Military Trials 
440 (US Dept of State, October 7 1946). 
56 Bush, 'Nuremberg the Modern Law of War' (1993) 93(8) Columbia Journal of Transnat 'I Law 2035. 
57 Wallach, 'The Procedural and Evidentiary Rules of the Post-World War II War Crimes Trials' (1999) 37 
Columbia Journal of Transnat'l Law 851. 
58  Major General Nikitchenko was one of the three main drafters of London Charter. He was also the Soviet 
Union's judge at the Nuremberg trials, and was President for the session at Berlin. 
59 Article 2, London Agreement set out the Charter for the International Military Tribunal (IMT Charter). 
60 Latemser, 'Looking Back at the Nuremberg Trials' (1986) 8 Whittier Law Review 564. 
61 Ilt4T Charter Article 3 provided that 'neither the court nor its members could be rejected by the prosecuting 
authority or the defence or his advocate'. 
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denied a request that the court seek an expert opinion as to the validity of its 
foundations. 

The defence were not only at a disadvantage vis-a-vis the inherent bias built into the 
process, but in that the enforcement of an Anglo-American criminal procedure was 
not only unfamiliar to German lawyers but disadvantaged the preparation of a 
defence. Having requisitioned confiscated and quarantined evidence against the Nazi 
Regime and the defendants, there existed no requirement for the prosecution to 
explore exonerating or exculpatory matters. Neither was there an obligation to provide 
access to, or disclose of, any archived material to defence. Insisting that it could not 
serve two masters, the Prosecuting authority presented only that evidence supporting 
its own case in the context of a court room, where the rules of procedure favoured an 
'accelerated treatment' 62  of points by the Prosecution. 

3.2.3 Rights of the Accused before the IMT 
Whilst the Allies were conscious of the importance of respecting the rights of the 
accused and of adhering to procedural fairness principles, in practice there were many 
problematic aspects of the trial process. Some key procedural infirmities included the 
denial of the defendant's right to confront witnesses through the use of ex parte 
affidavits,63  the permission of hearsay evidence, 64  the denial of judicial appeal rights, 
and accountability for ex post facto laws. 65  In addition, 'some of the Rules of 
Procedure were intrinsically unfair or at least incomplete', most particularly the 
absence of a detailed procedure for discovery, the absence of provision for 
investigation of exculpatory material, and the absence of an express provision 
protecting the presumption of innocence. 66  

Despite these irregularities in practice, there was nevertheless provision made for a 
fair trial. In concrete terms the rights of the accused were delineated in Section IV of 
the Nuremberg Charter. This section, entitled 'Fair Trial for the Defendants', 
itemised a list of guarantees. Article 16 (a) stipulated the requirement of the 
indictment to publish 'full particulars' detailing the charges against the Defendants. 
The indictment, together with all accompanying documents, was to be translated into 
a language understood by the accused pursuant to Article 16(c). Article 16(a) further 
provided for the furnishing of the indictment within reasonable time before the trial, 
so that the defendant could understand the proceedings and prepare a defence. 

In addition, Article 16(b) provided for the right of the defendant to 'give any 
explanation relevant to the charges made against him'. Provision was also made for 
the right of the defendant to conduct his defence, enshrining the right to assistance of 
counsel under Article 16(d) and a right to both present and call witnesses in his 
defence and cross-examine witnesses against him under Article 16(e). Other 
provisions indirectly protecting the rights of the accused and imposing duties upon the 

62 IMT Charter Article 18. 
63 May and Weirda, 'Trends in International Criminal Evidence' (1999)37 Columbia J of Transnat 'I Law 731. 
64 Hearsay has continued to be allowed in subsequent international criminal tribunals. See Prosecutor v Tadic Case 
'Defence Motion on Hearsay' IT-94-1 Aug 5, 1996; and the response Prosecutor and Tadic Opinion and Judgment 
Case No IT 94-1 May 7, 1997. 
65 Kobrick, 'The Ex Post Facto Prohibition and the Exercise of Universal Jurisdiction over International Crimes' 
(1987) 87 Columbia Law Review 1533. 
66 Zappala, 'Rights of the Accused', in Cassese, Greta and Jones (eds), ICC Commentary, Vol II, 1324. 
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tribunal were also included. For instance, the Tribunal had the power to summon 
witnesses, order the production of documents and generally collect evidentiary 
material under Article 17. However, whilst this power had the potential to ensure the 
presentation of evidence was even-handed, at no time in practice was this power 
exercised in furtherance of the interests of a fair trial for the accused. 67  

Further, Article 24 set out the order of proceedings that gave predictability to the 
process. However, in practice the Prosecution made use of Article 24 to not only set 
out the case but to set out in what context the deposition of witnesses were to be 
appraised, in theatrical and moral overtone. This was a procedural advantage that in 
practice was not afforded the defence. The procedural favouritism extended to the 
admission of evidence on the trial and the opportunity to be heard. Despite there being 
no time frames referred to in Article 24(h) in the interest of time saving, the Defence 
were required to restrict its presentation to the time allocated, whereas no such 
restriction was placed on the prosecution. 68  The requirement that the court ensure an 
'expeditious' trial was used as a method of cutting short the representations of the 
Defence. 

The situation for the accused was not substantially modified by the Rules of 
Procedure. If anything, the Rules reaffirmed the requirement to translate documents 
and proceedings, and confirmed the defence right to the assistance of counsel, giving 
details of the conditions for implementation. 69  Rule 4 entitled the Defence to make an 
application to the Secretary General for the production of evidence or the attendance 
of witnesses. A joint reading of the disclosure provision under Article 17 and the 
production of evidence provision under Rule 4 together indicated a legislative effort 
to ensure the defence access to material evidence, even if this was not administered in 
practice. The norm providing for the summoning of defence witnesses carried the 
phase 'if possible', and was thereby discretionary.7°  

Article IV of the Nuremberg Charter outlined the defendant's right to a fair trial, 
including the right to a defence and the assistance of a lawyer of their choosing, and 
the Rules of Procedure gave a more qualified explanation of that right. The procedure 
for assigning lawyers allowed defendants to choose a specific lawyer, or one would be 
appointed for them. They were limited to one lawyer each 71  and for more than half of 
the defendants, this meant that they were compelled to chose a German lawyer who 
had previously been a member of the Nazi party. 72  In general, defence lawyers found 

67 Irving, Nuremberg; The Last Battle (1996) Chs II-IV, 173-177. 
68 Turley, `Transformative justice and the Ethos of Nuremberg' (2000) 33 Loyola of Los Angeles Law Review 655. 
69 

IMT Rules of Procedure, Rule 2. 
70 Zappala, 'Rights of the Accused', in; Cassese, Greta, and Jones (eds), ICC Commentary, Vol II, 1324 
71 Rule 2(d) IMT Rules of Procedure read: 'Each defendant has the right to conduct his own defense or to have the 
assistance of counsel. Application for particular counsel shall be filed at one with the General Secretary of the 
Tribunal at the Palace of Justice, Nuremberg, Germany. The Tribunal will designate counsel for any defendant 
who fails to apply for particular counsel ... only one counsel shall be permitted to appear at the trial for any 
defendant, unless by special permission of the Tribunal'. 
72 Ferencz made the point that: `[N]o German lawyer [was] ever ... excluded if he was requested as counsel for 
defendant. In fact most of the German counsel chosen [were] themselves subject to arrest or trial in German courts 
under German law for membership of the Nazi party or the criminal SS. If tried, many of them would [have been] 
barred from legal practice but they [were], through the intervention of the American authorities, ... given 
immunity from prosecution in their own courts in order to ensure that the accused War criminals [would] have a 
free choice of counsel from those Germans whom they consider best suited to defend them': Ferencz, 'Nuremberg 
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themselves arguing in a victor's tribunal, in a system that they did not understand, and 
where there was no possibility of obtaining exculpatory evidence from the 
Prosecutor. 73  The defence had none of the resources of the prosecution and the sheer 
speed of the process must have meant that there could be no real investigations. 

The trial of the 22 defendants — all defendants were tried simultaneously — 
commenced in November 1945. 74  The defence made preliminary challenges as to the 
jurisdiction of the tribunal, which the Court rejected. The Defence case commenced in 
March 1946 whereupon further arguments on jurisdiction were rejected. The Defence 
case took from March until July of 1946, when submissions were made to the 
judges. 75  Following this, the court heard 15 minute speeches from each of the 
defendants. On 30 September the Court delivered its judgments, with all but two 
defendants found guilty. 

The relative procedural disadvantage of the defence was exacerbated by the disparity 
of resources at the parties' disposal. The Prosecution was formed of prosecutors from 
the four allied countries, the USA, the UK, France and Russia. They had staff 
assisting them in the investigations, proofing of witnesses and the preparation of the 
indictments. 76  Huge amounts of evidence were gathered via 13 allied document 
collection centres in Austria and Germany, which between them gathered 1,700 tons 
of documents, photographs and other objects. 77  This evidence was used both in the 
trials before the IMT and for the trials of lower level commanders tried 
subsequently. 78  Hence in the final analysis, given that prosecutions occurred in an 
environment where its mandate was restricted to crimes committed by a regime that 
had unconditionally capitulated and where the prosecution had unfettered access to all 
relevant docurnentation,79  it is open to conclude that there were insufficient 
safeguards to ensure an equality of arms between the parties. 

3.2.4 The Admissibility of Evidence before IMT 
An important aspect about the Nuremberg trials is that the heavy reliance on affidavit 
and documentary evidence in preference to live testimony. From a tactical viewpoint, 
reliance on documentary evidence, given the German penchant for meticulous record 
keeping 'would greatly ease the task of proving the criminal charges'. 8°  In fact, 
Prosecutor Robert Jackson stated in no uncertain terms that the prosecution strategy 
was 'to put on no witnesses we could reasonably avoid'. 8I  This strategy undoubtedly 
impacted the defendant's right to confront the witnesses against him. 

Trial Procedure and the Rights of the Accused' (1948) 39 J Grim L & Criminology 146. Ferencz was the Chief 
prosecutor in subsequent Nuremberg cases. 
73 Roling and Cassese, The Tokyo Trial and Beyond (1993) 51. 
74 During the trial, there were 33 prosecution witnesses and in total 61 defence witnesses were called. 
75 The defence raised a number of defences, including the fiihrerprinzip suggesting that they were following the 
orders of Hitler. They argued that by virtue of military necessity they had been forced to attack, had only been 
acting defensively, and had merely been following the customs of war. 
76 The United States had 700 staff assisting, and the next largest country was Britain with 170. 
77 The prosecution relied on some 2,500 documents. 
78 A number of secondary trials held around occupied Germany. In the US, UK and French occupied sectors a total 
of 10,400 individuals were tried, of which 5,025 were convicted and 506 sentenced to hang. The relatively high 
level of acquittals is a simple indicator of the fact that there was to some extent effective defence in those trials. 
79 Arbour, Statement of Louise Arbour to the Preparatory Committee on the Establishment of an International 
Criminal Court (8 Dec 1997). 
80 Taylor, The Anatomy of the Nuremberg Trials (1992) 57. 
81 Ibid, 134, 148. 
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Despite the framing of Article 24(d) as an even-handed approach to the calling of 
witnesses for the prosecution and defence, in practice the provision was applied 
unilaterally, with defence required to seek special leave of the court for explicit 
approval of witnesses called. 

The challenge for the defence was amplified by the fact that the IMT was not bound 
by rigid exclusionary rules of evidence. Article 19 of the Charter simply stated that 
'the Tribunal shall not be bound by technical rules of evidence. It shall adopt and 
apply to the greatest possible extent expeditious and non technical procedure and shall 
admit any evidence which it deems to have probative value'. This permitted the 
Tribunal to apply a loose threshold. Indeed, reading Article 19 together with Article 
21 of the Charter generates an appreciation that the Tribunal was not, on the whole, 
concerned with gate-keeping evidence. This notwithstanding, the Tribunal proceeded 
to irregularly apply exclusionary evidence rules to the presentation of defence 
evidence. 82  This not only highlighted a disparity of treatment by the IMT but also 
prejudiced the defence who were not trained in technical rules of evidence. 

The IMT followed a similar approach to evidence as the US trials under Control 
Council Law No.10. For instance, in the Krupp case the military tribunal permitted 
the prosecution to submit documentary evidence despite the defence objections and 
regardless of the document not bearing an author, signature or place of origin. It held 
that the document in question was admissible on the basis that it was a 'captured 
document' and was probative. As to the value of the document, the court was of the 
opinion that this went to weight rather than to admissibility. 83  Similarly, in the 
judgment of Flick the military tribunal articulated a broad approach to the admission 
of evidence stating that '[a] fair trial does not necessarily exclude hearsay testimony 
and ex parte affidavits, ...the tribunal is freed from the restraints of the common law 
rules of evidence and given wider power to receive relevant hearsay and ex parte 
affidavits'. 84  This was confirmed in the Ministeries Case where it was stated that: 

Generally accepted technical rules of evidence were not adhered to during the 
trial, and any evidence that in the opinion of the tribunal had probative value 
was admitted when offered by the prosecution or the defense [sic]. 85  

This relaxed approach to admitting evidence resulted in vast amounts of, at times 
unreliable, documentary evidence being placed before the IMT. 86  This approach was 
consistent with the American preference 87  for summary procedure 88  that would bar 

82  Minear, Victor's Justice; The Tokyo War Crimes Trial (1973) 119. 
83 Judgment of Krupp (per Judge Day presiding) Trials of War Criminals, Vol 15, American Control Council #10 
Proceedings in Nuremberg 648-649. 
84 Judgment of Flick Trials of War Criminals, Vol 15 American Control Council #10 Proceedings in Nuremberg 
90-92. 
85 ttlinisteries Case Judgment, Trials of War Criminals, Vol 15 American Control Council #10 Proceedings in 
Nuremberg 105. 
86 Some documents proved to be forgery. See Irvine Nuremberg: The Last Battle (1996) 72. 
87 In his interim report which was to prove influential, the Chief United States Prosecutor expressed the view that 
the legal rules used should remain 'relatively simple and non technical' so that 'the procedure of these hearings 
may properly bar obstructive and dilatory tactics resorted to by defendants in our ordinary criminal trials.' 
Jackson's Report to the American President on Atrocities and War Crimes (June 7, 1945), IV. See; http://metalab.  
unc.edu/ phalpolicy/1945/450607.htm  
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defendants from employing Anglo-American technical evidentiary rules. 89  Similarly, 
Article 21 provided that the Tribunal did not require proof of facts, in circumstances 
where the evidence was 'common knowledge', an official government document, a 
report of the United Nations, (including the acts and documents of the committees set 
up in the various Allied countries for the investigation of war crimes), or the records 
and findings of military or other tribunal of the United Nations. On the whole, the 
general willingness on behalf of the IMT to admit evidence and infer facts 
substantially weakened the position of the defence vis-a-vis the prosecution. 

In addition to liberal standards of admission of evidence, the IMT was possessed of 
coercive powers to make orders, as well as the power to interrogate and/or subpoena 9°  
and to conduct it own investigations proprio motu. The partisan nature of the 
collection of evidence, together with broad admissibility standard at trial and an 
interrogative bench with the power . to  supplement any deficiencies in the evidence, 
tended to weigh the proceedings in favour of a conviction. Also, Article 20 of the 
Charter, which provided that the tribunal could insist upon being 'informed of the 
nature of any evidence' before it was offered, 'so that it may rule upon the relevance 
thereof', was consistently used against the defence in• a discriminating manner, 
effectively stopping submissions before they had the opportunity to be heard. 

3.3 PROCEDURAL FAIRNESS BEFORE THE IMTFE 
In the Far East, the Allied Powers were more forthright about their motivation, 
declaring in Article 10 of the Potsdam Proclamation that 'stern justice shall be meted 
out to all war criminals, including those who have visited cruelties upon our 
prisoners'. 9I  However, unlike the Nazi regime, which had been fastidious record 
keepers, at the conclusion of the war in the Far East many documents had been 
destroyed and over 1,000 senior officials committed suicide, thereby limiting the 
extent of investigations and subsequent trials. 

The International Military Tribunal for the Far East (or 'Tokyo Tribunal') started six 
months later than its European counterpart, and took two years and 98 days to 
complete its work. On 19 January 1946, General MacArthur approved an executive 

88 The Americans had already been working on a design of procedure for military trials (see in particular the 
Quinn Commission, a military commission established by President Roosevelt to try Nazi saboteurs). Pursuant to 
an order from President Roosevelt, 'Nile commission shall have power to, as all occasions requires, make such 
rules for the conduct of the proceedings, consistent with the powers of military, commissions under the Articles of 
War, as it shall deem necessary for a full and fair trial of the matters before it. Such evidence shall be admitted as 
would, in the opinion of the president of the Commission, be of probative value to a reasonable man': 
Memorandum of the Chief Office of the Chief of Staff WDGS from Brigadier General T.H.Green, (Acting) Judge 
Advocate General (October 1, 1943). Recommendations made at the direction of the Secretary of the War for 
guidance in discussion involving the trial of War Criminals by military Tribunals. At National Archives, Record of 
SCAP Legal Division Record Group 331, Stack 290, Row 9, Compartment 31 Shelf 1+, Box 1853, File 12 
(referred to as the Green Memorandum). This is believed to be the first reference to the handling of evidence in the 
trial of War criminals. See Piccigallo, The Japanese on Trial (1979). The 'essential terms' as per the internal 
memorandum discussing the US military commissions were to form the foundation of the rules of evidence in 
procedure at Nuremberg and Tokyo. See Wallach, 'The Procedural and Evidentiary Rules of the Post-World War 
11 War Crimes Trials' (1999) 37 Colum J Transnat 'I Law 859. 
89 Wallach, ibid, 856. 
90 IMT Charter, Article 17(a), (b) and (c). 
91  On 26 July 1945, two weeks before the conclusion of the London Agreement, the Potsdam Declaration 
announcing the intention to prosecute leading Japanese officials was formalised. See Pritchard, 'War Crimes Trials 
in the Far East', in Bowring and Komick (eds) Cambridge Encyclopaedia of Japan (1998) 107. 
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order that set out the form, constitution, jurisdiction and function of the Tribuna1, 92  
which unlike the IMT Charter was unilaterally pronounced consulting other allies 
only after the Charter had been issued. 93  

3.3.1 Rules of Procedure and Evidence before the IMTFE 
There were important procedural differences between the IMTFE and IMT Charters. 
The Tokyo Charter was 'the embodiment of sovereignty in General Douglas Mac 
Arthur as Supreme Commander of the Allied Powers (or SCAP)'. 94  Its Rules neither 
accurately reproduced US Military Tribunal procedure nor was modelled on the 
Nuremberg Charter but set its own course. In real terms, the Tribunal was 
autocratically convened by General MacArthur, who selected the judges. Pursuant to 
Article 2 of the IMTFE Charter, the Tribunal would 'consist of not less than six-
members nor more than eleven members appointed by the Supreme Commander for 
the Allied Powers from the names submitted by the signatories of the instrument of 
surrender'. 

The trials of 28 individuals commenced on 3 May 1946 and continued for 417 days, 
hearing 419 prosecution and defence witnesses, with 779 affidavits and depositions. 95  
The Chief Prosecutor was appointed by US President Truman at the end of November 
1945, who worked together with Associate Prosecutors from 10 other countries 
involved in the war in the Far East. The International Prosecution Section eventually 
contained 100 staff. By contrast, a Defence Division was created in April 1946 as the 
trials began and was staffed by American and Japanese defence lawyers. The defence 
case took from February 1947 to January 1948 and argued some substantial points of 
law. Commentators, however, have described the presentation of the defence as 
extremely weak, 'frequently causing laughter in the court room'. 97  In fact, the overall 
standard of proceedings did not meet international best practice, with the charges and 
the cases made against the defendants by the prosecution at times lacking substance. 
For instance, the leading Japanese war crimes cases that dealt specifically with 

92  The Tokyo Charter (or IMTFE Charter) was issued on 26 April 1946, and was largely drafted by Joseph B 
Keenan, the Chief Prosecutor of the Tokyo trial. 
93  Boling and Cassese, The Tokyo Trial and Beyond (1993) 2. 
94  Vetter, 'Command Responsibility of Non-Military Superiors in the International Criminal Court' (2000)25 Yale 
Journal of Intl Law 105. 
95 The United States sponsored a total of 900 war crimes trials (3000 defendants). Half of these cases were tried in 
Germany, followed by Japan. Other trials were held by way of courts martial in different countries in the region. A 
total of 5,600 people were tried in 2,200 trials, with 4,400 convicted. Again, the level of acquittals suggests that the 
trials were not necessarily foregone conclusions. See Koessler, 'American war crimes trials in Europe' (1950) 39 
Georgetown Law Journal 18, 25. 
96 The defence brought challenges to the legality of the tribunal. It argued that MacArthur did not have the power 
to establish the Court, that 'aggressive war' was not a crime, and that there was no concept of 'individual 
responsibility' in war. It sought to establish that there was no 'negative criminality' in international law, and that 
consequently an allegation that they failed to act was not an offence. 
97 An exception to this was the Yamashita Case, involving the trial of a Japanese general for atrocities committed 
in the Philippines Application of Yamashita Trial 327. In Application of Yamashita, 327 U.S. (1946) 1 , 5. the 
court noted in Yamashita that 'in all cases it appears that defence counsel were competent and zealous in their 
representations ... Throughout the proceedings which followed, including those before this court, defence counsel 
have demonstrated their professional skill and resourcefulness and their proper zeal for the defence with which 
they were charged': Application of Yamashita Trial 327 US at 5 
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command responsibility98  struggled with the identification of evidence that pointed to 
the accused having ordered the commission of the acts in question. 99  

3.3.2 The rights of the Accused before the Tokyo Tribunal IMTFE 
The IMTFE Charter made provision for protection of the rights of the accused. 
Specifically, Section III dealt with the issue of a fair trial in a manner similar to the 
IMT Charter. Accordingly, the Prosecution was required to furnish, in adequate time, 
the indictment together with all other relevant documents, in a language understood 
by the defendant. 1°°  Similar to the Nuremberg trials, the accused was also granted the 
right to counsel and to an interpreter. In addition, subject to the reasonable 
determination of the court, the accused had the right to examine witnesses. 
Significantly, however, much like the Nuremberg trials before it, the Tokyo process 
did not provide for a mechanism of appeal, review or clemency. In situations where 
the defendants faced the death penalty, this was a major departure from the 
international standard of a fair trial and the dictates of justice. 

3.3.3 Admissibility of Evidence before the IMTFE ( 8z Yamashita Case). 
Again, the Tokyo Tribunal evidentiary rules were an elementary style 'synthesis of 
those contained in the IMT Charter and Rules, and those found in the Royal Warrant 
issued for trial of war criminals by the United Kingdom'. 101  Specifically, Article 7 set 
out that the 'Tribunal shall not be bound by technical rules of evidence' but rather 
'shall adopt and apply to the greatest possible extent expeditious and non-technical 
procedure'. 

These rules clearly demonstrated that General MacArthur's intention to permit as 
much evidence as possible, consistent with the trend and practice in the Quinn 
Commission,' US military tribunals and the London Charter before it.'" The latitude 
of the IMTFE Charter evidence rules'" were 'so flexible as to be non-existent',' and 

98 Parks 'Command Responsibility for War Crimes' (1973) 62 Mil Law Rev 1. 
99 See; United States v Soemu Toyoda, Official Transcript of Record of. Trial, 5005-5006. In the Toyoda Trial the 
IMTFE referred to superior responsibility. Toyoda was Supreme War Council. Commander-in-Chief of the 
Imperial Japanese Navy 1944-1945 and was tried by the Military Tribunal in 1949 ("Toyoda. Trial"), the last of 
the major trials arising out of the Second World War. . In this trial of Admiral Toyoda, which resulted in an 
acquittal, the tribunal took painstaking care to summarise the essential elements of command responsibility. Note 
also that the Yamashita Case, heard in the Philippines, before the IMTFEwas convened, is probably the best 
known military command case. The application of the doctrine is controversial because it applied a strict liability 
test to liability. Application of Yamashita, 327 U.S. (1946) I Also see; United States v General Yamishita, record 
of trial, Military Commission appointed by paragraph 24, Special Order 110, Headquarters United States Army 
Forces, Western Pacific, 1 October 1945 (transcript} 3650, 3652, 3653, 3674 here Japanese General Yamishita 
testified in his own defence that he both recognised and acknowledged the concept of command responsibility as 
applicable to his action but insisted that he both maintained and adhered to his responsibilities. 

0 I°  See 1MTFE Charter, Article 9 (which, unlike Article 16 of !MT Charter, did not contain a requirement for a 
continental style indictment which included full and detailed particulars, but rather provided that the indictment 
was to 'contain a plain, concise and adequate statement of each offence charged'). 
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Criminals by Military Commissions' to Brigadier Gen John M Weir (Assist Judge Advocate Director General), 
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as such provided a wide scope for abuse, leading commentators to conclude that 'the 
rules of evidence and procedure which govern the trials were flexible beyond not just 
the norms of criminal trials in democratic systems, but beyond the bounds of fairness 
as well'.'" 

Indeed, the President of the IMTFE, Australian Judge Justice Webb in his judgment 
stated categorically that the rules were so flexible as to achieve variable results on 
different days, depending on the constitution of the court. He stated: 

I am not here to offer an apology in behalf of the Tribunal, but as you know 
the Charter says we are not bound by technical rules of evidence. That not 
merely prevents us from following our own technical rules — we could hardly 
do that because there are eleven nations represented and in some particulars 
they all differ in these technical rules - but it has the effect of preventing us 
from substituting any other body of technical rules of our own. All we can do 
on each piece of evidence as it is presented is to say whether or not it has 
probative value, and a decision on that question may depend on the 
constitution of the court. Sometimes we have eleven members; sometimes we 
have had as low as seven.... You cannot be sure of what decision the court is 
going to come to on any piece of evidence - not absolutely sure — because the 
constitution of court would vary from day-to-day and I would be deceiving 
you if I said decisions did not turn on how the court was constituted from time 
to time. They do.'" 

In his dissenting judgment Indian Judge Justice Pal criticised at great length the 
inconsistencies in the procedure. 108  Judge Pal stated that such a trial was a 'sham 
employment of legal process for the satisfaction of a thirst for revenge.' He expressed 
the view that the trial did 'not correspond to any idea of justice' and that it 'may justly 
create the feeling that the setting up of a tribunal like the present is much more a 
political than a legal affair ... cloaked by juridical appearance'.' Justice Pal's 
statements were a strong condemnation of the process and a system of trial that 
'practically disregarded all the procedural rules devised by the various national 
systems of law, based on litigious experience and tradition, to guard a tribunal against 
erroneous persuasion'.H° He maintained that in the matter of proof, the tribunal was 
left to guide themselves 'independently of any artificial rules of procedure'." 

So too in his dissenting opinion, the French Judge Justice Bernard also criticised the 
Tribunal's procedure for its disregard in safeguarding the rights of the accused, citing 
the major weakness being a lack of impartiality in the gathering of evidence at the 
preliminary stage."' Justice Bernard believed that the lack of judicial control 

US military tribunal procedure see; National Archive, Records off SCAP Legal Division, Record Group 331, Stack 
290, Row 9, Compartment 31, Shelf 1+, Box 1853, File 2A, and File 46, 46e. Then in September 24, 1945 General 
MacArthur issued Regulations 'Governing the Trial of War Criminals' see National Archives Records of SCAP, 
Legal Division, Record Group 331, Stack 290, Row 9, Compartment 31, Shelf I+, Box 1855, File 124. These 
regulations were later officially adopted. 
105 Wallach, above n102, 867. 
106 Wallach, above n 102, 869. 
107 The Tokyo Judgement, Intl Trib. For the Far East, Apr. 29, 1946— Nov 12, 1948, 
108 The Tokyo Judgment (Dissenting Judgment) 629-56. 
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exercised over the role of the Prosecutor meant that prosecution was not exercised 'in 
an equal and significantly justified manner'." 3  His brother Dutch Judge Justice 
Ming, in scholarly writing after the Tokyo Trials, also expressed concerns about the 
marmer of the proceedings." 4  Judge Ming highlighted a particular regard to the issue 
of inequality of arms and non-disclosure of documents at trial. He posited that 'Nile 
Anglo Saxon Party system may have its advantages, but it can only work effectively if 
there is a certain equality of arms between the parties. That was not the case in the 
post war trials'. These shortcomings led him to remark that the defence was clearly in 
an inferior position relative to the prosecution, which had in its possession all the 
documents and at their disposal personnel to prepare its case. Judge Ming went as far 
as to say that at Tokyo 'the Anglo Saxon system provided only a veneer of fairness, 
not true fairness'." 5  

3.4 THE US SUPREME COURT ASSESSESMENT OF THE OBSERVANCE OF 
PROCEDURAL FAIRNESS IN THE YAMASHITA TRIAL 
Judge Roling's assertion was tested by the US Supreme Court when one of the high 
profile Japanese war crimes trials, the trial of Prosecutor v Yamashita which was 
heard in the Philippines before the IMTFE was convened. This case made an appeal to 
the jurisdiction. The appeal failed on the issue of jurisdiction in a 6-2 majority, with a 
scathing dissent from Justices Rutledge and Murphy suggesting that the defendant had 
had been denied a fair trial and been left without any proper legal protection. 116  

The United Sates Supreme Court was asked to adjudicate the question of whether it 
was an internationally recognised principle that a group of states exercising criminal 
jurisdiction over aliens shall not 'deny justice'. 117  Although the ruling upheld the 
decision of General MacArthur, the dissenting commentary is instructive. In his 
analysis of the extension of procedural fairness to persons accused of war crimes, 
Justice Murphy asserted in lofty terms that: 

The immutable rights of the individual including those secured by the due 
process clause of the fifth amendment, belong not alone to the members of 
those nations that excel on the battlefield or that subscribe to the 
democratic ideology. They belong to every person in the world, victor or 
vanquished, whatever may be his race, color or belief. They rise above any 
status of belligerency or outlawry. They survive any popular passion or 
frenzy of the moment. No court or legislature or executive, not even the 
mightiest army in the world can ever destroy them. Such is the universal 
and indestructible nature of the rights which the due process clause of the 

113 !bid, 494. 
114 Wiling and, Cassese, The Tokyo Trial and Beyond (1993) 50-55. 
115 Prior to the drafting of the ICTY Rules of Procedure and Evidence, then-future President of the Tribunal Judge 
Antonio Cassese had occasion to interview the former Tokyo judge, Judge Wiling. Throughout the course of this 
interview, Judge Wiling informed Antonio Cassese of certain failures that can be attributed to the post World War 
11 Military Tribunals. See One, 'Accusatorial v Inquisitorial Approach', in Cassese, Geata and Jones (eds), ICC 
Commentary 1461. See also Ming, The Tokyo Trial and Beyond: Reflections of a Peacemonger (1993) 51. 
116 Application of Yamashita, 327 US 1(1946). The six military defence lawyers had three weeks between-being 
given the 64 count indictment and the commencement of the trial, on the first day of which a further 59 allegations 
were added. An application for an adjournment was rejected, thus 'deprived the proceeding of any semblance of 
trial as we know that institution' (at 61). 
117 Wright, 'Due Process and International Law' (1946) 40 AJIL 398. 
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Fifth Amendment recognizes and protects when life or liberty is threatened 
by virtue of the authority of the United States.' 18  

General MacArthur was quick to denounce his detractors of the judicial processes 
when he responded to the criticisms of dissenting judges of the US Supreme Court. 
He stated: 

Those who oppose such an honest method can only be a minority, who 
either advocate arbitrariness of process above factual realism or who 
inherently shrink from the stern rigidity of capital punishment... no 
sophistry can confine justice to any form. It is a quality. Its purity lies in its 
purpose, not in its detail. The rules of war, and military law resulting as an 
essential corollary therefrom, have always proved subsequently flexible to 
accomplish justice within the strict limits of morality. I19  

In a tacit support of the process, the Chief Justice of the US Supreme Court, speaking 
for the majority of the court, declined to apply the domestic interpretation of the 
principle of procedural fairness (contained in the fifth amendment) to a tribunal 
established by international law. Instead, it was held that questions of competence 
and procedure are to be determined by international law and the military 
commanding officer.' 

The dissenting justices were at pains to uphold constitutional protections. Justice 
Rutledge gave recognition to the fact that the decision in Yamashita was 'wholly un-
trodden ground', and went on to articulate the core content of procedural fairness 
principles as the ability to test the evidence and the opportunity to offer a defence. He 
held that what lies at the heart of procedural fairness is 'that conviction shall not rest 
in any essential part upon unchecked rumor, report, or the result of the prosecution's 
ex parte investigations, but shall stand on proven fact, the other correlative lies in a 
fair chance to defend'.' More specifically: 

This embraces at the least the right to know with reasonable clarity in advance 
of the trial the exact nature of the offence with which one is to be charged; to 
have reasonable time for preparing to meet the charge and to have the aid of 
counsel in doing so; as also in the trial itself; and if, during its course, one is 
taken by surprise, through the injection of new charges or reversal of rulings 
which brings forth new masses of evidence, then to have reasonable time for 
meeting the unexpected shift. I22  

It is unclear from where Justice Rutledge derived the essence of procedural fairness, 
but he perhaps would have been on firmer ground had he synthesised the standards 
found in Article 38 of the Statute of the International Court of Justice, together with 
international conventions, customs, general principles, and judicial decisions of the 
time, thereby utilising sources of law in an effort to discover standards by which to 
determine a fair trial. However, his Honour was direct in his appraisal of the 
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Yamashita proceedings and the system of trial generally. He stated that ja] more 
complete abrogation of customary safeguards relating to the Proof ... hardly could 
have been made. So far as the admissibility and probative value of evidence was 
concerned, the directive made the commission a law unto itself . 123  His Honour went 
on to cite examples where 'insistent and persistent objection to the reception of all 
kinds of 'evidence', oral, documentary on photographic, for nearly every kind of 
defect under any of the usual prevailing standards for admissibility and probative 
value' were ignored.' He observed that 'the commission not only consistently ruled 
against the defence, but repeatedly stated it was bound by the directive to receive the 
kinds of evidence it specified, reprimanded counsel for continuing to make objection, 
declined to hear further objections, and in more than one instance during the course of 
proceedings reversed its rulings favourable to the defence, where initially it had 
declined to receive what the prosecution offered'. He concluded that `[e]very 
conceivable kind of statement, rumour, report, at first, second, third and further hand, 
written, printed, or oral and one 'propaganda' film were allowed to come in'. 124  

Justice Murphy also raised his concern at the US Supreme Court's failure to extend 
constitutional protections to war crimes trials. 125  He proclaimed: je]ither we conduct 
such a trial as this in the noble spirit and atmosphere of our constitution, or we 
abandoned all pretence to justice, let the ages slip away and descend to the level of 
revengeful blood purges. Apparently the dye has been cast in favour of the course. 
But I, for one, shall have no part of it, not even through silent acquiescence'.' 

3.5 PROCEDURAL LEGACY OF THE INTERNATIONAL MILITARY TRIBUNALS 
Taking into account the foregoing analysis of the Post World War II trials, it is fair to 
conclude that the quality of evidence, the facility to be able to defend the charges, and 
the procedural measures extended to the accused were inferior to the international 
standard. Some have gone so far as to suggest that the reason that the authors of the 
Post War Military proceedings cast them in the form of a trial 'was to persuade the 
public that the customary safeguards and liberties were preserved' 127 

In evidentiary terms, the IMT Charter declared that 'Mlle Tribunal shall not be bound 
by technical rules of evidence. It shall adopt and apply to the greatest possible extent 
expeditious and non-technical procedure, and shall admit any evidence which it 
deems to have probative value'. 128  Article 19 of the IMT Charter also provided for the 
admission of affidavits, depositions and signed statements as well as documents 
issued or signed by the armed forces of any government without further 
authentication. 129  Similarly, Article 13 of the Tokyo Charter stipulated that certain 
documents would be admitted despite the fact that their origin and authenticity could 

123 In re Yamashita 1946, per Justice Rutledge 
124 Application of Yamashita, 327 US 1 (1946) 
In the case of Application of Homma, 327 US 759 (1946), Murphy J objected to a trial conducted under a 
directive containing such obviously unconstitutional provisions as those approving the use of the coerced 
confessions or evidence and findings of prior mass trials'. 
126 Application of Homma, 327 US 759 (1946) 760. 
127 Wyzanski, 'Nuremberg — A Fair Trial?' (1946) 177 (4) The Atlantic Monthly 66, 70. 
128 Morris and Scharf, An Insider's Guide to the International Criminal Tribunal for the Former Yugoslavia 
(1995) 682. 
129  IMTFE Charter, Art 13. 
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not be determined, such that IMTFE was not unduly troubled by the authenticity of 
written documentation tendered.' 3°  

Consequently, it is proffered that the abandonment of evidentiary rules at the IMT and 
the IMTFE was not a concession on behalf of the common law nations, but a 
deliberate policy move on the part of the drafters. This is bolstered by the fact that the 
IMTFE Charter provided for even broader admission of evidence than that allowed in 
the Nuremberg trials."' 'It was clearly MacArthur's intention that as much evidence as 
possible would be admitted against the defendants.' 32  Undoubtedly, 'the common law 
of evidence presented a much more formidable obstacle to introducing incriminating 
evidence than did the civil law'." 3  However, '[w]hat is surprising is the ease with 
which the representatives of Great Britain and the United States acceded in, indeed 
proposed, the abandonment of their domestic rules' . 134  

At London, Robert Jackson's 'only justification' for the abandonment of the rules of 
evidence was that the rules were 'designed to protect juries untrained in the law and 
would be superfluous for judges well trained in the law'." 5  Jackson referred to the 
common law evidentiary rules as 'a complex and artificial science to the minds of 
Continental lawyers, whose trials usually are conducted before judges and do not 
accord the jury the high place it occupies in our system'. 136  Thus the provision for 
'free evidence', contrary to the common law standard, was perhaps the 'crude but 
workable compromise' reached between the proponents of the two systems at the 
London meeting. I37  In his address to the court, Jackson made it clear that the IMT 
Charter created a military tribunal and that accordingly its activities would neither set 
domestic precedent nor be subject to it.' 

So too, the rights conferred upon those accused at Nuremberg were sub-standard 
when compared to those conferred upon individuals accused of serious crimes in the 
domestic jurisdictions of the allies. Robert Jackson justified the shortfall in procedural 
regularity saying that these hearings 'must not be regarded in the same light as a trial 
under our system, where defence is a matter of constitutional right. Fair hearings for 
the accused are, of course, required to make sure that we punish only the right men 
and for the right reasons' 139  However, he went on to say that 'the procedure of these 
hearings may properly bar obstructive and dilatory tactics resorted to by defendants in 
our ordinary criminal trials'. 140  
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136 Report of Justice Robert Jackson, International Conference on Military Trials at xi, cited in Levie, 'The Rise 
and Fall of an Internationally Codified Denial of the Defense of Superior Orders' (1991) 31 Revue internationale 
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Consequently, the rights conferred upon those accused at Nuremberg and Tokyo 
provided a summary procedure that arguably denied defendants the advantage of 
common law evidentiary and procedural rules.'" For some academics, the union of 
rules in post-World War II tribunals 'represented the worst of both worlds for those 
who appeared before them' and less protection than an accused would have been 
afforded in either system.' 42  From a fairness perspective, in making the decision to 
eradicate common law evidentiary rules at Nuremberg and Tokyo, [t]he protections 
afforded by a host of evidence rules were put aside'. 143  Additionally, Landsman notes 
that many of the 'safeguards that ensure the integrity of adversary proceedings were 
abandoned at Nuremberg'. 144 Similarly partisan evidence gathering denied the accused 
the protection afforded by a civil law neutrality in the pre-trial inquiry. This has lead 
some commentators to observe that when the common law is imposed upon the civil 
law in international law settings, safeguards present in both original models fall 
away. 145 

Notwithstanding the procedural shortfall, the discussions that led to the signing of the 
London Agreement were replete with 'expressions of an intention to provide war 
crimes defendants with a fair ft-ie.' It is perhaps important then to not only measure 
the procedural fairness deficit but to also recognise that the trial system devised for 
the proceedings at Nuremberg and Tokyo constituted the 'first marriages' of the 
inquisitorial and adversarial systems, and the first attempt to 'blend and balance' 
elements into an innovative procedural system.'" On this level alone, they represent 
great historical and precedential reference points. It is also noteworthy to recall that 
'international human rights law was in its infancy when the allies planned the 
Nuremberg Tribunal in August 1945% 1 " and whilst in terms of a fair trial, it would be 
accurate to say that the Nuremberg and Tokyo trials did not meet with the 
contemporary international law standard of fairness, at the time international human 
rights law was neither formalised or developed at the treaty level. It is also salient to 
recognise that several defendants at Nuremberg were acquitted, demonstrating that, on 
some level, these proceedings were not simply geared to convict.'" 

By their very nature, these trials which attempted to try en masse a category of 
defendants (ie; grouped by time date and content of their alleged crimes) were always 
going to be a less than satisfactory undertaking. Furthermore, the weak position of 
the defendants was further amplified by unstructured and unstandardised rules, such 
that it is doubtful whether minimum requirements were always met. Despite the fact 
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that Judge Hu Anderson in the Krupp Case set out seven fairness norms of general 
application for criminal procedure, ' ° the reality was that there was much lip service 
paid to the principle of a fair trial, but in practice less time devoted to disputes over 
procedure and admissibility of evidence than would have been the case in domestic 
criminal trials of comparable magnitude. 

It is perhaps not strictly correct to view the tribunals at Nuremberg and Tokyo as 
international courts per se, but as judicial bodies, or 'common organs', 151  acting under 
the auspices of the appointing states. As such, the legacy of these tribunals 
undoubtedly has symbolic significance. They will be remembered not so much for the 
international criminal justice system that they spawned, but rather the emergence of a 
moral legacy which these judicial hearings assumed. 152  Future courts were to build 
upon this dimension. 

3.6 CONCLUSION 
This Chapter has outlined the lessons of the Post World War II prosecutions of major 
war criminals and concludes that the legacy of these trials lay not so much in the 
nature of the crimes prosecuted, but in the vary nature of the proceedings themselves. 
There can be little doubt that general principles of law and international customs that 
were designated as crimes and enunciated in the respective Charters, were correctly 
given recognition to. However the significance of these hearings were not so much in 
the substance of the crimes but rather in the fact that they were the first adaptation and 
progression of customary law to legal enforcement. Calamity had created the pressure 
of necessity and the impetus for converting naturalist sentiment into substantive 
crimes and concrete measures for prosecuting these offences. 

The pressure of necessity stimulates the impact of natural law and of moral 
ideas and converts them to rules of law deliberately and overtly recognised 
by the consensus of civilized mankind. I53  

Yet it quickly became evident that it would be necessary to depart from the 
procedural systems applied in the allied countries if there was to be a consensus 
surrounding the issue of how to proceed. It was agreed that a new and speedy model 
would need to be conceived of, that enshrined the best of all features. In reality, it 
was acknowledged that 'a fundamental cleavage, persisted throughout the 
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negotiations', 154  which reflected cultural legal differences between the adversarial 
and inquisitorial systems. 

In summing up the tensions between the influences of the two models, Justice Robert 
Jackson in the International Conference on Military Trials stated that the problems 
stemmed from the difference in the Soviet and Anglo-American theory of the trial. 
According to Jackson, in the soviet system 'a judicial inquiry is carried on chiefly by 
the court and not the parties', whereas under the Anglo-American theory of the 
criminal trial 'proceedings hinge on the parties' 155  He went on to point out that `[t]he 
Soviets rely on the diligence of the Tribunal rather than the zeal and self interest of 
adversaries to develop the facts'. 156  Jackson concluded that the root of the tensions 
brought about by the amalgamation of two trial theories was that one system 'was 
geared towards the protection of the interests of society and the expedition of 
proceedings, the other geared towards the protection of the rights of the accused and 
respect for the fundamentals of due process'. 157  

This debate was to remain both a source of controversy and an unresolved tension for 
the future development of international criminal practice. The emergent contemporary 
international criminal institutions have inherited these contentions and struggled with 
the appropriate procedural regime. The process of evolution was interrupted by world 
upheaval that stalled the progress of the development of individual responsibility for 
international crimes between the end of the Second World War and the thawing of the 
Cold War. It was not until the early 1990s that the two main legal cultures of the 
world were to amalgamate again in the context of an international trial. By this time, 
the preparatory work of the International Law Commission guided by the extensive 
assistance of human rights treaty provisions, had set the foundations for the a more 
sophisticated procedural regime. This subsequent international criminal process 
established by order of the UN Security Council for the international prosecution of 
individuals alleged to have committed crimes in the context of armed conflict in the 
territories of the Former Yugoslavia and Rwanda, will be analysed in the following 
chapter. 

154 Report of Robert H Jackson, United States Representative to the International Conference on Military Trials 
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Chapter 4 

Whether there are convictions or whether there are acquittals will not be 
the yardstick. The measure is going to be the fairness of the proceedings... 

Richard Goldstone -Chief Prosecutor 1CTY 

4.1 INTRODUCTION 
For half a century the Nuremberg and Tokyo International Military Tribunals were 
landmark entities and, with the exception of the national prosecutions of World War II 
cases, remained the major instances of prosecution for offences against the norms of 
International Law.' Notwithstanding the shortcomings of these proceedings, discussed 
in Chapter 3, with the passage of time these trials acquired both legitimacy and 
precedential value. 'Time and the unfulfilled quest for international criminal justice 
have put a favourable gloss on the infirmities and flaws of these proceedings'. 2  

As to whether any real instruction could in fact be derived from the lessons in 
Nuremberg and Tokyo would be a burning issue for contemporary international trials. 
The world would get its test cases in the form of the carnage in the Balkans in the 
wake of the break up of the Former Yugoslavia and, shortly after, the genocide 
committed on the Tutsis by the Hutu people of Rwanda. The atrocities committed in 
the Former Yugoslavia and later in Rwanda were to crystallise world sentiment 
around the notion of individual responsibility for international crimes, thereby 
formally adopting and legitimating the Nuremberg precedent. 3  In response to these 
grave events the United Nations Security Council resolved to establish the 
International Criminal Tribunals for the former Yugoslavia (hereafter ICTY) and the 
International Criminal Tribunal for Rwanda (hereafter ICTR) to prosecute those 
responsible for genocide, crimes against humanity and serious violations of 
humanitarian law during these conflicts. 4  

With the exception of the Post Second World War trials, the emergence of 
international criminal tribunals and courts has essentially been a 1990s phenomenon, 
with the establishment of the abovementioned Ad Hoc International Criminal 
Tribunals. Consequently, the international community looked to the compelling 
precedent of Nuremberg and Tokyo as a resource of lessons learned by its 
predecessors. Since these contemporary international criminal institutions were 
required to establish a practical legal framework for investigating and trying crimes, 
out of necessity they fashioned a process out of rules governing procedure and 
evidence that drew limited instruction from the Post World War II interpretations of 
procedure, as well as direction from the minimum procedural fairness requirements 
set out in international human rights instruments. This Chapter discusses the 
procedural regimes implemented by these Ad Hoc Tribunals, and the extent to which 
the imported elements of the trial process have struggled to give meaning to the 
concept of a fair tria1. 5  

Meron, 'International Criminalisation of Internal Atrocities' (1995) 89 American Journal of Intl Law 554, 557. 
2 Bassiouni, 'Establishing an International Criminal Court' (1995) 149 Military Law Review 49, 49. 
3 Cassese, International Criminal Law (2003) 334. 
4 S.C.Res. 827. United Nations Security Council Official Record, 48th Session, 3217th meeting, at paragraph 2, 
United Nations Document S/RES/827 (1993). 
5  Since the procedural systems established for both the ICTY and the 1CTR are for all intents and purposes almost 
identical this thesis will refer to the practice of the ICTY. Unless otherwise indicated the procedures are the same. 
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The procedural rules that support the respective statutes of these Ad Hoc Tribunals 
envisage a blended style of proceedings, overlaying civil law features on a predomin-
antly adversarial structure. 6  The Statutes and Rules of Evidence and Procedure 
promulgated by both tribunals are thus important standards for international criminal 
procedure. They are also key instruments for analysing contemporary fair trial 
guarantees and the extent to which advances have been made towards the protection 
of procedural rights in international criminal proceedings. 7  

To this end, it is posited that the Statutes and Rules of the international Ad Hoc 
Tribunals have in their own right contributed significantly to the development of the 
international notion of procedural fairness. Yet notwithstanding these advances, 
international criminal procedure has evolved within the context of a rapidly 
developing discipline, with the result that theoretical and academic literature in the 
field has had to catch up with the pace of developments. As a consequence, there is a 
dearth of scholarly literature to guide the practitioner through a field that is 'still in its 
nascent stages and consequently lacking the precision and depth common of most 
municipal criminal' systems. 8  

Of the academic writing in the field, there is little detailed treatment of the conflicts 
that exist in international criminal procedure. And yet, as the material in this Chapter 
reveals, international criminal practice is characterised by a high degree of internal 
tension. At a theoretical level there is a persistent difficulty in merging the legal 
traditions of common and civil law to create a coherent jurisdiction that reflects the 
values of both traditions of legal procedure. 9  This is because the amalgamation of 
these two distinct criminal traditions has proved difficult with regard to reconciling 
their disparate philosophical underpinnings. 10  

Some commentators suggest there is a distance to travel before the two systems can 
genuinely be said to have been reconciled in international criminal trial process, and 
that the Ad Hoc tribunals employ an uneasy and frequently awkward blend of the two 
systems." It has further been observed that 'there are numerous areas where differing 
practices from the two systems clash' and that 'the lack of a common legal culture 
tends to produce frequent, small irritations and tensions throughout the trials'.' In 
defence of the procedural regime applied at the ICTY, the Chief Prosecutor, Graham 
Blewitt, suggests that notwithstanding the imperfections the appropriate view is to 

6 Cassese, Summary of Rules of Procedure at the International Criminal Court for the Former Yugoslavia 
Statement of the President Made at a Briefing to Members of Diplomatic Missions, United Nations Documents 
11/29 (1994), cited in Morris & Scharf, An Insider's Guide to the International Criminal Tribunal for the Former 
Yugoslavia (1995) 650. For a detailed discussion of the balance between adversarial and inquisitorial features at 
the international criminal tribunal for the former Yugoslavia see Fairlie, 'The Marriage of Common and 
Continental Law' (2004) 4 International Criminal Law Review 243. 
7 For instance, Ad Hoc Tribunals do not allow the death penalty as a punishment. 
8 Combs, 'International Criminal Jurisprudence Comes of Age' (2001) 42 Harvard Intl Law Journal 555, 556. 
9 Arbour, 'Progress and Challenges in International Criminal Justice' (1997) 21 Fordham Int'l Law Journal 531, 
531. 
10 Jorg, 'Are Inquisitorial and Adversarial Systems Converging?' in Fennel et al.(eds) Criminal Justice in Europe: 
A Comparative Study (1995) 41. Jorg argues that the civil law and common law systems 'are the embodiment of 
such divergent norms and values in the field of criminal justice, in their turn reflecting profound societal values, 
that they can never be brought together entirely' (p.41) 

Weld, 'The International Criminal Tribunal for the Former Yugoslavia Comes of Age' (2001) 5 Washington 
University Journal of Law and Policy (2001) 87, 90. 
12 Ibid, 90-91. 
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look at the process from the position of the 'glass half full'. He makes the point that 
the important aspect of trial procedure is to appreciate how far the international 
community has come in assembling a fully functional international criminal justice 
process. He goes on to makes the bold claim that: 

The tribunal has achieved remarkable results, although they are far from 
perfect... Yet, despite their imperfections... they have demonstrated that it 
is possible to create, at an international level, a fully functioning criminal 
justice system, and they have confirmed it, effecting arrests of indicted 
accused, holding fair trials, and dispensing a satisfactory standard of justice 
which is open to public scrutiny: 13  

This Chapter tests Blewitt's assertion, particularly the extent to which the modern 
synthesis of international criminal procedure, as applied by the Ad Hoc Criminal 
tribunals, has in fact interpreted and translated procedural fairness in practice. 

4.1.1 ARRIVING AT AN APPROPRIATE CRIMINAL PROCESS 14  
At the time of their creation in 1993 and 1994 respectively, the International Criminal 
Tribunal for the former Yugoslavia (ICTY) and Rwanda (ICTR) were predominantly 
adversarial constructs is  by virtue of their authorising instruments. As a result of a 
plethora of international human rights instrument enacted in the wake of the Second 
World War, increasing attention was paid to procedural fairness principles. This 
sentiment supported the selection of a predominantly common law model for the Ad 
Hoc Tribunals, as it was 'generally accepted that the adversarial system is more 
suitable when it comes to offering protection to the rights of the accused'. I6  This was 
in line with the recommendation of the Draft Statute of the United Nations 
International Law Commission (ILC) for an International Criminal Court, which 
provided for an adversarial process: 7  

Once the preliminary structure had been established by the Statute of the International 
Tribunal for the Prosecution of Persons Responsible for Serious Violations of 

13 Blewitt, 'National Prosecutions—International Lessons ', in Royner and Bassiouni (eds) Reining in Impunity for 
International Crimes and Serious violations of Fundamental Human Rights, Proceedings of the Siracusa 

- Conference held September 17-21, 1998. Siracusa, Italy: Association Internationale de Droit Penal, 1998 p.26. For 
reflections on the achievement of the ICTY see Cassese, 'Reflections on International Criminal Justice' 61 Modern 
Law Review (1998) I. Arbour, 'The Status of the International Criminal Tribunals for the Former Yugoslavia and 
Rwanda: Goals and Results' (1999) 3 Hofstra Law and Policy Symposium 46, 46. 
14 Klip and Sluiter (eds), Annotated Leading Cases of International Criminal Tribunals vols I-Ill (2001). The three 
volumes by Andre Klip and Goran Sluiter, two of the most prominent Dutch experts in international criminal law, 
fresent the development of the jurisprudence of the ICTY from 1993-1999, and of the ICTR from 1994-1998. . 

Cassese, Statement of the President Made at a Briefing to Members of Diplomatic Missions, Summary of Rules 
of Procedure at the International Criminal Court for the Former Yugoslavia United Nations Documents IT/29 
(1994), cited in Morris and Scharf, An Insider's Guide to the International Criminal Tribunal for the Former 
Yugoslavia (1995) 649. See also Safferling, Towards an International Criminal Procedure (2001) 223, who argues 
that the procedure of the Ad Hoc Tribunals was along the lines of the Anglo-American System. This view is 
supported by ICTY Prosecutor General Arbour, who observes that the Tribunal is 'completely dominated by the 
Anglo-American system': Arbour, 'The Status of the International Criminal Tribunals for the Former Yugoslavia 
and Rwanda: Goals and Results' (1999) 3 Hofstra Law and Policy Symposium 46, 46. 
16 Zappala, Human Rights in International Criminal Proceedings (2003) 16. Some authors, however, have warned 
that despite the fact that certain rules 'have an adversarial inclination, they simultaneously reflect civil law 
characteristics' and 'lawyers and commentators should guard against too readily assuming that the judges adopted 
a modified adversarial system for the Tribunal': Dixon, 'Developing International Rules of Evidence for the 
Yugoslav and Rwanda Tribunals' (1997) 7 Transnational Law and Contemporary Problems 15, 97. 
17 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 5. 

99 



Chapter 4 

International Humanitarian Law Committed in the Territory of the Former 
Yugoslavia Since 1991 (hereinafter ICTY Statute), 18  responsibility was then given to 
the judiciary to create and adopt the Rules of Procedure and Evidence (hereafter 
ICTY Rules) 19  that were to govern the Tribunal and its operations." This procedural 
model was reproduced21  for the ICTR with a replica Statute22  and an accompanying 
set of Rules.23  Indeed, the instruments governing the ICTY and the ICTR are so 
similar that they have been described as `Simese twins'. 24  Given the procedural 
similarity between the two tribunals, reference in this chapter is made predominantly 
to the trial procedure of the ICTY. Since both tribunals shared the same Appeals 
Chamber, there was a fair degree of procedural standardisation at the appeal level. 

In their task of drafting procedural rules, the judges of the ICTY drew heavily upon 
the lessons of the Post World War II trials. The former President Judge of the ICTY, 
Antonio Cassese, in his Summary of the Rules of Procedure stated that in the process 
of drafting 'we have made a conscious effort to make good the flaws of Nuremberg 
and Tokyo'. 25  Judge Cassese stated that the judges had 'made considerable efforts to 
put both the prosecution and defence on the same footing, with full disclosure of 
documents and witnesses by both sides, so as to safeguard the rights of the accused 
and ensure a fair trial'." The Nuremberg model was 'intellectually and psycho-
logically' compelling, and so the structure again leaned heavily in favour of the 
adversarial. In their task of fashioning the Rules the judges were heavily influenced 
by the proposed draft circulated by the United States Department of Justice. In this 
way, much like the experience of Nuremberg before it, the hold of the common law 
was assured by a prevailing influence among the drafters. 27  

is 
Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 

International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991, United Nations 
Document 5/25704, annex (1993) (hereinafter ICTY Statute). 
19 

Rules of Procedure and Evidence (International Criminal Tribunal for the Former Yugoslavia), UN Doc. 
IT/32/Rev.37 (2006) (hereafter ICTY Rules). 
20 

ICTY Statute was annexed to Resolution 827. Specifically SC Res 287 para 3. 'The judges of the International 
Tribunal shall adopt rules of procedure and evidence for the conduct of the pre-trial phase of the proceedings, trials 
and appeals, the admission of evidence, the protection of victims and witnesses and other appropriate matters': 
Kazazi, Burden of Proof and Related Issues: A Study on Evidence Before International Tribunals (1996)3. 
21 Sloan, 'The International Criminal Tribunal for the Former Yugoslavia and Fair Trial Rights' (1996) Leiden 
Journal of International Law 479, 481. The ICTY and ICTR instruments are 'identical'. 
22 

Statute of the International Criminal Tribunal for the Prosecution of Person Responsible for Genocide and 

Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda and Rwandan 
Citizens Responsible for Genocide and Other Such Violations Committed in the Territory of Neighbouring States, 
between 1 January 1994 and 31 December 1994 SC res. 955, UN SCOR 49th sess., 3453rd mtg, U.N. Doc. 
S/Res/955 (1994); 33 ILM 1598 (1994) (hereafter ICTR Statute). 
23 Rules of Procedure and Evidence (1995) (International Criminal Tribunal for Rwanda) U.N. Doc. ITR/3/REV.1 
(1995) (hereafter ICTR Rules). 
24 Caianiello and Illuminati, 'From the International Criminal Tribunal the former Yugoslavia to the International 
Criminal Court' (2001) 26 North Carolina Journal of International Law and Commercial Regulation 407, 422. 
25 Cassese, Summary of Rules of Procedure at the International Criminal Court for the Former Yugoslavia 
Statement of the President Made at a Briefing to Members of Diplomatic Missions, United Nations Documents 
IT/29 (1994), cited in Morris and Scharf, An Insider 's Guide to the International Criminal Tribunal for the Former 
Yugoslavia (1995) 650. 
26 

Ibid, 650. 
27 Bassiouni and Manikas, The Law of the International Criminal Tribunal for the Former Yugoslavia (1996) 863. 
A majority of personnel in Office of Legal Affairs (OLA), who prepared the Secretary-General's report, came 
from common law systems. Johnston observes that the process of drafting lacked transparency, and was not as 
open, or as participatory as the drafting of the Rome Statue. Interested States were able to influence the process, by 
making recommendations to the OLA. `[T]he limited amount of time, the lack of public discussion and the 
omnipresence of the Security Council member States in the OLA drafting process meant that the practical solution 
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Notwithstanding the heavy influences brought to bear, the judges approached the task 
of creating a novel procedural process not constrained by convention, debating instead 
the merits of features from both legal traditions. Whilst the ICTY Statute had initially 
established a procedural model based upon adversarial trial practice, 28  the judges fine-
tuned the balance struck between the models through the drafting of provisions 
contained in the ICTY Rules. Hence, an analysis of the composite of provisions 
governing the ICTY reveals a greater civil law influence than is generally accounted 
for in academic journals and texts. This has a profound effect upon the interpretation 
of the rights of the accused in practice. 

Ongoing reform of the ICTY Rules has continued to shift the equilibrium. This 
Chapter highlights a trend towards the prioritising of efficiency mechanisms, which 
has manifest in certain civil law revisions to the ICTY Rules, with a consequent 
chipping away of certain procedural protections. While some of these ongoing 
amendments may seem like a simple shift in roles and responsibilities of the parties, 
even the smallest of alterations can have significant implications for the nature of the 
process as a whole. 

By examining the extent of the new roles and responsibilities of the parties and 
describing and delineating the scope of powers exercisable, it is possible to 
understand how these interrelate to safeguard the defendant against arbitrariness and 
abuse of process. 'This exercise is important because a fair and efficient criminal trial 
pre-supposes that the rules of the different actors are clearly identified'. 29  

4.2 PROCEDURAL FAIRNESS IN PROCEEDINGS BEFORE THE 
INTERNATIONAL AD HOC TRIBUNALS 
4.2.1 Establishing a Procedural Framework of the Trial 
The ICTY Statute was adopted by the Security Council in May 1993. Pursuant to this 
Statute, the appointed judges have the authority and responsibility to adopt and amend 
Rules of Procedure and Evidence to govern proceedings,' which rules were adopted 
on 11 February 1994. 3 ' These rules, which were principally drafted by Trial Chamber 
and Appeals Chamber judges, were the first attempt to adopt a cohesive and 
comprehensible body of a rules enunciating international criminal procedure. 

The ICTY Rules were initially drafted, 'unassisted and unsupervised by any other 
authority'.' Whilst it was axiomatic that international standards regarding the rights 
of the accused were to be fully respected, the task of drafting the essentials of the 
international tribunal process occurred in a. vacuum. Some insight into the rationale 

was to follow the suggestions of the great powers': Johnson, 'On the Road to Disaster' (1998) 10 International 
Legal Perspective (1998) 115, 131-132. 
28

'Ellis, 'Achieving Justice before International War Crimes Tribunals' (1997) 7 Duke Journal of Comparative & 
International Law 519, 523. 
29 Cassel, 'The Independence of the Judiciary' (1992) 63 Revue International de Droit Penale 873, 873. 
30 ICTY Statute Art 15. Morris and Scharf, An Insider's Guide to the International Criminal Tribunal for the 
Former Yugoslavia (1995) 177. The United States made a submission to the court which subsequently proved 
influential. For the content of the submission see United Nations Document IT114 (Nov 17, 1993). 
31 Rules ICTR were adopted to 29 June 1995. 
32 Wald, 'Rules of Evidence in the Yugoslav Tribunal' (2003) 21 Quinnipiac L Rev 761, 761. 

101 



Chapter 4 

behind the drafting of the rules can be gleaned from the commentary of the tribunal's 
former President, Judge Antonio Cassese, who admitted that the judges had to 'sail 
into uncharted waters' in order 'to create new procedures and set out our own 
definition of procedural concepts'. 33  

By way of assistance, draft proposals were submitted by a variety of countries and 
organisations' in an inclusive approach that drew together procedure from leading 
criminal systems. This led to provisions being lifted from municipal settings that 
differed substantially, with 'remote historical roots'. 35  As at 21 July 2005, the ICTY 
Rules had been amended 36 times 36  in response to numerous practical problems the 
ICTY encountered in performing its functions.” Many such amendments 
endeavoured to give certainty to the practices of the Tribunal where previously 
difficulty had been encountered in securing consensus, and to modify the rules to 
accommodate new or unanticipated problems that have arisen. Cassese set out this 
rationale stating that: 

in the light of new problems.. .or unanticipated situations.. .the rules have 
been amended for a variety of reasons; to enhance the rights of the 
accused; to help better protect victims and witnesses; to take account of the 
views of the host country; to improve the consistency, clarity and 
comprehensiveness of the rules. 38  

Whilst revision of rules of procedure is a commendable and indicative of the ongoing 
motivation to perfect the rules and improve the workings of the trial, a troubling 
aspect of the general trend in amendments is that the revised version of the Rules 
'affords a weaker guarantee of rights of due process to an accused'. 39  Over time the 
reform of rules have reverted to 'cherry picking' aspects of the civil law model. 

Former ICTY Judge Wald suggests two explanations for this. The first is a disprop-
ortionate influence of American representatives in the initial stages of the tribunal's 
development, which has equalised over time with French and Italian judicial officers 
clawing back some of the territory. The second is that with the 'advent of real trials, 

33 Cassese, Summary of Rules of Procedure at the International Criminal Court for the Former Yugoslavia 

Statement of the President Made at a Briefing to Members of Diplomatic Missions, United Nations Documents 
IT/29 (1994), cited in Morris and Scharf, An Insider's Guide to the International Criminal Tribunal for the Former 
Yugoslavia (1995) 650. 
34 Submissions were received by Argentina, Australia, Canada, France, Norway, Sweden, the United Kingdom, the 
United States of America, as well as the American Bar Association, Helsinki Watch, the Lawyers Committee for 
Human Rights, and the International Women's Human Rights Law Clinic. 
35 Bantekas and Nash, International Criminal Law (2003) 287. 
36 Rev. 6 , 6 October 1995 Rev. 9, 25 June and 5 July 1996 Rev. 10, 3 December 1996 Rev. 11 , 15 July 1997 Rev. 
12, 20 October and 12 November 1997 Rev. 13, 9 and 10 July 1998 Rev. 14, 4 December 1998 Rev. 16, 2 July 
1999 Rev. 17, 17 November 1999 Rev. 18, 14 July 2000 Rev. 19, 13 December 2000 Rev. 20, 12 April 2001 Rev. 
21, 12 July 2001 Rev. 22, 13 December 2001 Rev. 24, 5 August 2002 Rev. 26, 30 December 2002 Rev. 28, 28 July 
2003 Rev. 30, 14 April 2004 Rev. 32, 12 August 2004 Rev. 33, 17 December 2004 Rev. 34, 22 February 2005 
Last revised Rev 36 21 July 2005. 
37 Guariglia, 'The of Procedure in Evidence of an International Criminal Court', in Cassese, Gaeta and Jones (eds), 
ICC Commentary, vol II (2002) 1112. 
38 Cassese, Address of the President of the International Criminal Tribunal for the Former Yugoslavia, to the 

United Nations General Assembly, UN Doc. A/5 1 1PV59 (19 Nov 1996), 6. 
39 Sloan, 'The International Criminal -  Tribunal for the Former Yugoslavia and Fair Trial Rights' (1996) 9 Leiden 
Journal of International Law 479, 482. 
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gaps and deficiencies or impediments in the original Rules quickly surfaced';4°  as 
such, the revisions address deficiencies between theory and practice. 

4.2.2 Incorporating human rights principles 
To a large extent the procedural regime for the ICTY has been a work in progress. 
Many rules have been made to fit the circumstances, in an adaptive process whereby 
the tribunal is essentially its own legislator. 4 ' 

As judges have attempted to interpret the volatile blend of provisions contained within 
the ICTY Statute and Rules, there has been a tendency for successive Trial Chambers 
to view the task of statutory interpretation as contextual. Since, no one legal tradition 
must be allowed to have greater sway and no single domestic interpretation of a 
provision allowed to take precedence over others, the tendency has been to understand 
the imported rules as peculiar to the context of the ICTY. This contextual approach 
has had implications for the application of human rights principles upon the 
operations of the Tribunal. Indeed, the ICTY has demonstrated a general willingness 
to 'side-step' international human rights responsibilities under the ICCPR by 
distinguishing its obligations from those of state parties to treaties.42  

The ICTY Statute does not prima facie direct the Tribunal to comply with the ICCPR 
or, for that matter, expressly require the Tribunal to follow the decisions of the 
Human Rights Committee. 43  However, it is noteworthy that contained within the 
Report of the Secretary General, which was attached to the ICTY Statute, is a 
statement obliging the Tribunal to fully respect and observe internationally recognised 
standards, regarding the rights of the accused throughout all stages of the proceedings, 
in particular those standards articulated in Article 14 of the ICCPR. The report of the 
United Nations' Secretary-General explicitly states that: 

It is axiomatic that the international tribunal must fully respect inter-
nationally recognised standards regarding the rights of the accused at all 
stages of its proceedings. In the view of the Secretary-General such 
internationally recognized standards are, in particular, contained in Article 
14 of the International Covenant on Civil and Political Rights." 

On this question of whether the tribunal was bound by the ICCPR's procedural 
fairness provisions, the Trial Chamber in Prosecutor v Tadic' s  determined that it is at 
liberty to adapt those rulings to its own context. It expressed perplexity at the absence 
of guidance in the Secretary-General's Report on the question of how, if at all, to 
apply decisions of the Human Rights Committee: 

[a]lthough the Report of the Secretary-General states that many of the 
provisions in the Statute are formulations based upon provisions found in 

40 Weld, 'Rules of Evidence in the Yugoslav Tribunal' (2003) 21 Quinnipiac Law Review 761, 762. 
41 Klip, 'The Decrease of Protection Under Human Rights Treaties in International Criminal Law' (1997) 68 
International Review of the Penal Law 291, 303. 
42 Sloan, 'The International Criminal Tribunal for the Former Yugoslavia and Fair Trial Rights: A Closer Look' 
(1996) Leiden Journal of International Law 479, 502. 
43 The Human Rights Committee was established pursuant to Art 28 ICCPR on 20 September 1976. 
44 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), UN Doc. 
S/25704 (3 May 1993), para 106. 
45 Prosecutor v Tadic Case No IT-94-1-T 10 August 1995, para 17. 
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- existing international instruments, it does not indicate the relevance of the 
interpretation given to these provisions by other international judicial bodies." 

The Trial Chamber recognized that conducting proceedings in accordance with 
international standards of fair trial and due process was important, not only to ensure 
respect for the individual rights of the accused but also to ensure the overall 
legitimacy of the proceedings and to set a standard for proceedings before other Ad 
Hoc tribunals or a permanent international criminal court of the future. However, the 
Chamber determined that the drafters had 'adopted a liberal approach in procedural 
matters' 47  that had gone further to provide greater rights than the ICCPR by extending 
judicial guarantees to the pre-trial stage of the investigation." As such, it was of the 
view that the Human Rights Committee's interpretations of Article 14 were 'only of 
limited relevance in applying the provisions of the Statute and Rules of the 
International Tribunal'. 49  This was because the provisions of the ICCPR needed to be 
interpreted 'within the context of the 'object and purpose' and unique characteristics 
of the Statute'. 5°  

The Trial Chamber went on to distinguish the 'unique characteristics' s ' of the 
Tribunal, including the ICTY's distinct form, the merger of common law and civil 
law aspects, and the nature of the crimes, and the unique elements of the armed 
conflict in the former Yugoslavia. 52  Furthermore, a specific aspect that distinguished 
the Tribunal was the need to protect witnesses from reprisal. This primary 
consideration, which the Trial Chamber described as an 'affirmative obligation to 
protect victims and witnesses', 53  was a requirement not articulated under Article 14 of 
the ICCPR. The Trial Chamber stated: 

In interpreting the provisions which are applicable to the International 
Tribunal and determining where the balance lies between the accused's right 
to a fair and public trial and the protection of victims and witnesses, the 
Judges of the International Tribunal must do so within the context of its own 
unique legal framework. 54  

Whilst the Trial Chamber reserved the right to interpret the rights of the accused 
within its own unique context and to measure this against the need to protect victims 
and witnesses, it nevertheless acknowledged that Article 21 of the Statute provided 
the minimum judicial guarantees to which all defendants are entitled. It further 
required the Ad hoc tribunal to observe broader internationally recognized standards 
regarding the rights of the accused. It reasoned that the wording in the Report of the 
Secretary-General obliged the Tribunal to respect the ICCPR at a minimum, and the 
full complement of international standards as a broader aspiration. 

46 
Ibid, para 19. 

47 
Ibid, para 25. 

48 
Ibid, para 25. 

49 
!bid, para 28. 

50 
Ibid, para 26. 

51 
lbid, para 28. 

52 
Ibid, at para 20-23. 

53 
'bid, para 26. 

54 
lbid, para 27. 
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As such, this required the Tribunal to conduct its trial proceedings in a manner that 
was fair, within the meaning of its Statute and Rules, and to embrace, where 
consistent, rules of customary international law that have evolved with respect to the 
international rights of accused persons, as per primary human right instruments. This 
articulation effectively incorporated into the interpretation of procedural fairness an 
additional element not seen before: fairness to the accused, qualified by an assessment 
of what is fair to the victims and witnesses. The overall effect of the judgment was to 
heavily qualify the interpretation of a fair trial. In this way, it is open to interpretation 
that the ICTY defendant has a more limited right than the international standard might 
dictate. At the very least this off-setting of defendants' procedural rights against 
victims and witnesses rights is a unique interpretation an one that has gained some - 
traction. 

4.3 ICTY PROCEDURE 
Below is an analysis of the ICTY procedure, and a discussion of the extent to which 
ongoing internal tensions continue to impact the modified practice. A closer 
examination of the process reveals that that there exist relational strains and anomalies 
that negatively impact a coherent understanding of what constitutes a defendant's 
right to a fair trial. 

4.3.1 PRE-TRIAL 55  
The pre-trial phase of the international criminal process that has been the predominant 
focus of procedural reform as the Tribunal has moved toward exercising greater 
judicial supervision upon the role of prosecutor. This is because the ICTY Statute did 
not originally provide for an investigating judge or its equivalent, and precluded any 
type of official oversight over its pre-trial investigations. 56  Rather, the Office of the 
prosecutor was given full responsibility to initiate investigations, question suspects 
and witnesses, and to prepare indictments where a prima facie case existed.57  
Although the Prosecutor was mandated to act independently, 58  the dominance of the 
role in pre-trial preparation of the case drew predominantly from the adversarial 
mode1. 59  The civil law notion of a preliminary impartial inquiry by an investigating 
judge was dismissed in favour of a Prosecutor entrusted with the pre-trial 
responsibilities of investigation, determination of a prima facie case, preparation and 
confirmation of the indictment and finally the filing of the matter to be heard. °  

Once filed, the indictment was reviewed by the trial chamber 61  in a confirmation 
process closed to the defence. This presented the first scope for judicial supervision 
and review of a case. Although the rules provided for a dossier-led trial, material 
supporting the case made out in the indictment was produced only after the 
commencement of the trial proceedings. This early prosecution-dominated pre-trial 

55 Arbour, 'International Criminal Court Making the Right Choices' Part II„ available on Amnesty International 
website; http://web.amnesty. org/library/Index/engIOR400111997   
56 Boas, 'Creating Laws of Evidence for International Criminal Law' (2001) 12 Criminal Law Forum 66. 
57 ICTY Statute, Art. 18. 
58 ICTY Statute, Art 16(2), which proclaims that 'Nile prosecutor shall act independently as a separate organ of 
the Tribunal. He or she shall not seek or receive instructions from any Government or from any other source'. 
59 An analysis of how prosecutorial independence should be interpreted is found in Ntanda Nsereko, 'Rules of 
Procedure and Evidence of the International Tribunal ' (1994) 5 Criminal Law Forum 507, 517. 
60 ICTY Statute, Art 18(4) .. 
61 ICTY Statute, Art 19(1). 
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model produced an environment where trials were characteristically long, entailing 
hundreds of witnesses and thousands of documents. 62  As such, over time it became 
evident that, for reasons of efficiency, it would be necessary for earlier judicial 
intervention in order to discipline the prosecution to focus the main pillars of its case. 
This involved a departure from the common law notion of judicial independence and 
the associated insistence that the trial chamber be ignorant of the case prior to trail. 

The shift towards pre-trial supervision of cases was brought about by adjusting 
procedural elements via practice directions and amendments to the rules. In a major 
turning point, in the 1997 trial of Prosecutor v Dokmanovic 63  the Trial Chamber 
issued a order requiring the Prosecutor to deliver to the court the witness statements 
taken from those witnesses intended to be called at trial, together with any other 
evidence relied upon. The Trial Chamber was to be furnished with a pre-trial brief 
setting out the allegations and the points in issue at trial. Furthermore, in no less than 
one week before trial a copy of the Chief Prosecutor's Opening Speech was to be filed 
with court.' In the order the trial chamber explained the rationale behind this 
procedural departure, stating that access to documentation would 6promote 'better 
comprehension of the issues and more effective management of trial.' 5  This directive, 
which was to be followed in subsequent trials, led to the adoption of a complement of 
new rules' that fundamentally altered the balance between the parties and enhanced 
the role of judge to a more informed and active participant in the trial. This author was 
assigned to the Prosecutor v Dokmanovic prosecution team at the time this directive 
was issued, and was designated the task of drafting the opening statement for/on 
behalf of the Chief Prosecutor. It would be fair to say that among the attorneys 
working within the Office of the Prosecutor at the time, the effect of this directive was 
viewed as signifying a significant shift in trial procedure. 

These early adjustments to the allocation of responsibilities, and the scope of the 
respective powers exercised, fundamentally shifted the pre-trial balance between the 
parties to international criminal proceedings. This has had related implications for the 
rights of the defendant in the pre-trial investigation phase. Below is an assessment of 
how the ICTY procedural provisions operate to safeguard elements of a fair trial and 
guard against arbitrary abuse of process. 

4.3.1.1 Rights of suspects 
As a preliminary observation, it is noteworthy that the parallel wording of the text 
adopted in the ICCPR and that reproduced in the ICTY Statute both specifically 
provide that procedural fairness requirements extend also to suspects in criminal 
proceedings. Pursuant to Article 18(3) of the ICTY Statute,67  a `suspect' 68  is entitled to 
legal assistance and where necessary the provision of an interpreter. 

62 Goldstein, 'Reflections on Two Models' (1973-4) 26 Stanford Law Review 1019 suggested that the common law 
system, with its emphasis upon admission of documentary evidence, as opposed to the civil law process where 
relevant documentation is contained in the dossier furnish upon the court before trial, leads to a characteristically 
longer proceedings. 
63 

Prosecutor v Dokmanovic Case No. IT-95-13 order 28 November 1997. 
64  This author drafted the Prosecution's Opening Statement in the D.  okmanovic trial for the then Deputy Chief 
Prosecutor Grant Neimann. 
65 

Prosecutor v Dokmanovic Case No. IT-95-13 order 28 November 1997 1. 
66 

ICTY Rules, Rule 65 ter, Rule 73 bis and 73 ter. 
67 

ICTR Statute, Article 17(3). 
68 The ICC Statute does not use the term 'suspect' on the ground that it may contain prejudice or preconceptions. 
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In order to closely monitor and control the investigation process, the ICTY Rules 
expressly delineate the investigatory powers bestowed upon the prosecution, as well 
as the parameters of the conduct of investigations, and the rights of suspects during 
such an examination. 69  If the wording of the Statute and Rules are read together, then 
the rights of suspects are triggered at the point of questioning. 

According to the definition set out in Rule 2, a 'suspect' is 'a person concerning 
whom the Prosecutor possesses reliable information which tends to show that he may 
have committed a crime over which the tribunal has jurisdiction'. 76  An inherent 
weakness in this definition is that the determination of when an individual becomes a 
suspect is subject to the prosecutor's discretion, and is therefore open to abuse. A 
second weakness is that it is open to interpretation as to what point in the investigation 
continuum the prosecutor must be satisfied to a prima facie standard before he/she is 
required to lay charges. The definition of a 'prima facie standard' is met when 'the 
Prosecutor is satisfied that there is sufficient evidence to provide reasonable grounds 
for believing that a person has committed a crime within the jurisdiction of the 
Tribunal'. Yet the status of an individual apprehended between the point of arrest and 
the satisfaction of a prima facie case remains ambiguous. This weakness acquires even 
more importance given that there are no specific mechanisms for sanctioning 
procedural violations in the investigation phase of proceedings. 71  

The ICTY Rules have supplemented the ICTY Statute and given concrete content to 
the rights of suspects. They require the prosecutor to inform the suspect of his/her 
rights (including the right to silence),72  and to follow protocol in the course of 
questioning a suspect (including making provision for video and audio recording of 
proceedings). 73  But there is no express provision granting the right to challenge the 
legality of the arrest, and no specific indication as to what constitutes investigation 
protocol. Despite the fact that it is a generally accepted international norm that 
deprivation of liberty must not be arbitrary, there is no provision in the tribunal 
Statute or Rules to challenge the lawfulness of detention. The right to challenge the 
legality of arrest was, though, raised in the earliest days of activity of the ICTY, 74  
whereupon the Trial Chamber held that the right is of fundamental importance and is 
part of the system of international human rights guarantees that relate to the individual 
in the administration of criminal justice, notwithstanding the deficiency of provision 
to this effect. 75  

69 ICTY Rules, rr 39, 42. 
70 There is no concrete guidance as to what might be considered 'reliable information for the purposes of this rule. 
71 Cassese, Gaeta, and Jones, (eds), 'Rights of Persons During an Investigation' ICC Commentary, volume 11, 
1190. 
72 ICTY Rules, r 42(A)(iii) 
73 ICTY Rules, r 43. 
74 Prosecutor v Dokmanovic, Decision on the Motion for Release by the Accused Slavko Dokmanovic, IT-95-13a-
PT, 22 October 1997. Dokmanovic had been lured by authorities on the pretense that he was to be granted 
prosecutorial immunity if he assisted the tribunal in its investigation, however once the arresting authorities had 
him within their control, he was arrested and taken to The Hague. He subsequently contested the legality of his 
arrest. The issue of illegality of arrest was also raise in Prosecutor v Djukic and Krsmanovic, IT-96-19-Miscl 
Application for the Release of General Djukic, 26 February 1996 and the subsequent Decision of Trial Chamber 1 
on 28 February 1996. 
75 Prosecutor v Djukic and Krsmanovic, Application for the Release of General Djukic, (26 February 1996) IT-96- 
19-M iscl (Decision of Trial Chamber I). 
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4.3.1.2 Without undue delay 
Given the lack of clear direction with respect to the lawful treatment of suspects under 
investigation, and the absence of a civil law investigative judge, the protection of 
suspects' rights relies heavily on being brought before an authoritative review body as 
soon as practicable. 

Once a person is arrested, the ICCPR, Th  the American Conventionn  and the European 
Convention' s  each divided the right to be tried without undue delay into two parts: the 
right to be brought promptly before a court, and the right to be tried without delay. 
Yet neither the Statute nor the Rules of the ICTY make this distinction. Instead, under 
Article 21(4)(c) the concepts of pre-trial and trial detention are merged in a general 
right to be 'tried without undue delay'. As a consequence of this ambiguity, the right 
seems inadequately, ensured. This wording tends to reflect a civil law need for 
efficiency of process without the built-in common law protection that safeguards the 
accused against abuse of process. It is conceivable that a suspect could languish in 
custody under an ambiguous status, without recourse to being brought promptly 
before a court to have his/her status determined or redress to challenge an illegal 
detention. 

The ICTY has been plagued by delay, such that time frustrations in the context of an 
overburdened justice system are a relative concept. The Human Rights Committee has 
remarked that 'the lack of adequate budgetary appropriations for the administration of 
criminal justice does not justify a period of four years until adjudication at first 
instance'. 79  The European Court, conversely, found that a pre-trial period of six years 
was not inconsistent with this right." It appears, therefore, that the appropriate criteria 
to measure the legality of pre-trial detention then are vague. At best, each case is 
determined on its merits. 

What constitutes 'undue delay' in getting a matter to trial is even less clear.' Not only 
has the Tribunal departed from national systems on this issue, but it has declared itself 
entitled to do so, given the peculiar context of the Tribunal and its subject matter. 
Making the finding that domestic comparisons were inappropriate in the case of 
Blaskic, 82  the ICTY stated its own criteria in determining the reasonable length of a 

76 ICCPR Art 9(3) provides for 'trial within a reasonable time or release' and Art 14(3) provides for the 'right to 
trial without undue delay'. 
77  The American Convention Art 7(5) entitles a detainee to a 'trial within a reasonable time or to be released', and 
Art 8(1) refers to the right to a hearing 'within e reasonable time;. 
78 European Convention Art 5(3) states that 'Everyone arrested and detained.., shall be entitled to a trial within a 
reasonable time or to be released pending trial', and Art 6(1) provides for the right to a fair hearing 'within a 
reasonable time'. 
79 Fillastre and Bizourn v Bolivia, Commission No 336/1998, UN Doc CCPR/C/431D/336/1998 (1991) para 6.5. 
80 Nowak, ICCPR Commentary (1993) 177, note 107. 
81 Nowak, ICCPR Commentary (1993) 257. A trial period lasting longer than ten years has been found to be 
consistent with the European Convention. Nowak notes a period of one year was determined to be a violation of 
the same Convention. 
82 Prosecutor v Blaskic, Order Denying a Motion for Provisional Release, Case No.IT-95-14-T, 20 December 
1996, 6. In this case the Trial Chamber made a comparison between the period of 9 months detention in question, 
with the 19 months to five years considered by the European Commission in the case of W v Switzerland, 26 
January 1993, ECHR (1993) Series A, No. 254. In this case the Trial Chamber also looked at the European 
Commission cases Ventura v Italy, App. No. 7436/76, Report of 15 December 1980, and X v Germany, App. No. 
6946/75 of 6 July 1996. 
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preventative detention: which include the nature of the crime, the physical and 
psychological consequences of the detention, the complexity of the case and its 
investigation, and the general conduct of the proceedings. Given that the tribunal has 
drawn a wide scope for discretion extending to the consideration of the special 
circumstances of the tribunal with respect to the complexity and size of cases, it is 
difficult to conceive of a delay that might be considered undue in the circumstances. 

4.3.1.3 Pretrial release 
The ICTY Statute contains no express presumption towards pre-trial release. Only the 
ICCPR makes explicit that detention is not the general rule!' Other human rights 
instruments simply provide for circumstances that warrant consideration by the court 
before exercising its discretion." However, the presumption that the defendant be 
granted conditional release in order to prepare his defence that is made explicit in the 
ICCPR reflects the common law position on the issue and has its basis in the legal 
presumption of innocence. 

Notwithstanding the human right to liberty, ICTY rule 65 provides for provisional 
release in 'exceptional circumstances' only, a requirement that reverses the general 
presumption for pre-trial release. In addition to exceptional circumstances, rule 65 
states that the Tribunal must be satisfied that the accused 'will appear for trial and if 
released will not pose a danger to any victim, witness or other person'. The Trial 
Chamber has interpreted rule 65 as imposing on the accused the burden to show 
'exceptional circumstances'. 85  For instance, in the Trial of Blaskie it stated: 

Considering that the Rules have incorporated the principle of preventative 
detention of accused persons because of the extreme gravity of the crimes for 
which they are being prosecuted by the International Tribunal, and for this 
reason, subordinate any measure for provisional release to the existence of 
'exceptional circumstances' ... Considering that, for this reason, the Trial 
Chamber considers that it may order provisional release only in very rear 
cases in which the condition of the accused, notably the accused state of 
health, is not compatible with any form of detention." 

In a subsequent application for provisional release in the same case, the court 
reiterated that the applicable legal principle is a presumption for detention, with 
release being the exception." In so doing, the Trial Chamber has reversed the 
presumption set out in the wording of the ICCPR. Although the reference to 
'exceptional circumstances,' by implication, does not rule out release absolutely (and 
indeed Defence applications for provisional release are made regularly before the 

83 ICCPR Article 12 (3) reads: 'The right to liberty shall not be subject to any restrictions except those which are 
provided by law, are necessary to protect national security, public order (ordre public), public health or morals or 
the rights and freedoms of others, and are consistent with the other rights recognized in the present Covenant'. 
84 Nowak, ICCPR Commentary (1993) para 41. Essential considerations might include 'danger of suppression of 
evidence, repetition of the offence and absconding'. 
85 Robinson, 'Ensuring a Fair and Expeditious Trial' (2000) 11 European Journal of International Law 569, 569. 
86 Prosecutor v Blaskic Decision Rejecting the Request for Provisional Release (25 April 1996) Case No. IT-95- 
14-T, para 4. 
87 !bid, para 4. 
88 Prosecutor v Blaskic, Order Denying a Motion for Provisional Release, December 1996 Case No.IT-95-14-T, 
20, p.4. See also Prosecutor v Delalic, Decision on Motion for Provisional Release Filed by Zejnil Delalic, Case 
No IT-96-21-T, 25 September 1996, p 6 . 
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Trial Chamber), releases are rarely obtained, thereby perpetuating a general trend in 
practice of undermining the defendant's right to the presumption of innocence and 
right to adequate facility to prepare a defence. 

4.3.1.4 Pre-trial investigation 
At the pre-trial stage the ICTY prosecutor both initiates the investigation and collects 
evidence. This is generally not supervised by a judge unless intervention is required 
by way of an order supporting the investigation (ie, arrest warrant). 89  The Rules do 
not impose an affirmative duty upon the prosecutor to seek out exculpatory evidence, 
though disclosure of such evidence is required if known to the prosecution." This runs 
in opposition to the impartiality of evidence gathering central to civil law criminal 
proceedings in the pre-trial stage. Contrary to the civil law objectivity inherent in the 
role of investigative judge, the ICTY prosecutor investigates and prepares the 
indictment together with a summary of evidence against the accused, which is only at 
the confirmation stage submitted to a reviewing judge.' 

Compared to the civil law dossier, there is not the same level of objectivity in the 
summary of evidence provided to the court. 92  Under ICTY rules 66 and 67, a 
prosecutor must disclose to the defence, in advance of the trial, the material relied 
upon to support of the confirmation of the indictment, including copies of statements 
made by the accused and witnesses who will testify at trial. Ultimately, the prosecutor 
is essentially partisan and is not required to act impartially or to actively investigate 
exculpatory evidence." While the obligation to disclose all exculpatory evidence 
within the possession of the prosecution does import a degree of neutrality, this does 
not parallel the civil law standard." The prosecutor, though required to disclose to the 
defence the 'existence of evidence known to the prosecutor, which in any way tends 
to suggest the innocence or mitigate the guilt of the accused'" as soon as practicable, 
has no obligation to perform the role of investigator in a disinterested fashion. Instead 
this obligation must be read against the competing demand upon the office of 
prosecutor to discharge the burden of proof. 96  

Notwithstanding the dominant common law role of the prosecutor, the Trial Chamber 
in practice began to insist upon a more neutral interpretation. The case of Prosecutor v 
Kupreskic97  has received academic attention on the issue of the appropriate role of the 
prosecutor." In rendering its decision, the Trial Chamber made an obiter remark that 

'the prosecutor of the tribunal is not, or not only, a party to adversarial 
proceedings but is an organ of international criminal justice whose object is 
not simply to secure a conviction but to present the case for the prosecution, 

89 Statute ICTY Art 16(1), (2), Statute ICTR Art 15(1), (2). 
90 ICTY Rules, r 68. 
91 ICTY Rules, r 28. 
92 Schabas, `Common Law, Civil Law' (2000) 13(1) Revue Quebecoise de droit International 287, para 15. 
93 !bid, 287 para 15. 
94 ICTY Rules, r 62. 
95 ICTY rules, r 68. 

See 4.3.3.3(i). 
97 Prosecutor v Kupreskic, et al, Decision on Communications between the Parties and their Witnesses, Case No. 
1T-95-16-T (21 Sept 1998). 
98 Lawson Mack, It's Broke So Let's Fix It' (1996) 7 Indiana Int 'l and Comparative Law Review 63, 72-73. 
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which includes not only inculpatory, but also exculpatory evidence, in order to 
assist the chamber to discover truth in a judicial setting' . 99  

However, these comments do not accurately reflect the roles and responsibilities of the 
• prosecutor as delineated in the Rules. In deed Zappala makes the observation that 'no 
appropriate legal framework' could support such aspiration, especially not one in 
which 'the prosecutor in the dominus of the investigation phase' .' w  Presumably by this 
Zappala means that the dominant function of the prosecutor in the pre-trial 
investigation militate against a genuinely neutral prosecutor. In practice, ICTY 
prosecutors are predominantly adversaries in the criminal process and conduct their 
investigation in a proof-gathering as opposed to a truth-gathering function in much the 
same way as the common law. Realistically, the inclusion of a provision to disclose 
exculpatory material is arguably a token effort at civil law impartiality, which in 
practice not only conflicts with the primary role of the prosecutor, but is unlikely to be 
effective in altering the manner in which investigations are conducted. 

4.3.1.5 Drafting the charges 
Pursuant to Article 21(4)(a) of the ICTY Statute, the accused has the right to be 
informed promptly and in detail of the nature and cause of the charge. 101  However, 
there exist tensions with respect to the manner in which this right is interpreted in the 
common law and the civil law method of drafting charges. What is clear is that the 
indictment must contain a concise statement of the facts and crime/s 102  with which the 
accused is charged, 1°3  and the alleged basis of the accused's individual responsibility 
should be unambiguously articulated.'" The indictment must plead with sufficient 
particularity the material aspects of the prosecution's case s  and in circumstances 

99 Prosecutor v Kupreskic, et af, Decision on Communications between the Parties and their Witnesses, Case No. 
IT-95-16-T (21 Sept. 1998) at para 
ion 	 • Zappala, Human Rights in International Criminal Proceedings (2003) 41. 
101 Prosecutor v Kvocka et al (Appeals Chamber), February 28, 2005, para 27 (In accordance with Article 
21(4)(a) of the Statute, an accused has the right 'to be informed promptly and in detail in a language which he 
understands of the nature and cause of the charge against him'). See also Prosecutor v Krnojelac (Appeals 
Chamber), September 17, 2003, para 130, 139 'TheAppeals Chamber points out that the Prosecution's obligation 
to draw up a sufficiently precise indictment must be interpreted in the light of the provisions of Articles 21(2), 
21(4)(a) and 21(4)(b) of the Statute, which state that, in the determination of charges against him, the accused shall 
be entitled to a fair hearing and, more specifically, to be informed of the nature and cause of the charge against him 
and to have adequate time and facilities for the preparation of his defence.' See also Prosector v Blaskic (Appeals 
Chamber), July 29, 2004, para 208. 
102 

The prosecution may use alternative charges: Prosecutor v Krnojelac (Appeals Chamber), 2003, para 115. 
103 Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 128; Prosecutor v Blaskic, 
(Appeals Chamber), July 29, 2004, para 208; Prosecutor v Krnojelac (Appeals Chamber), September 17, 2003, 
para 129. Article 18(4) requires that an indictment adheres to the required form; inter alia, that it contain a concise 
statement of the facts and the crime or crimes with which the accused is charged under the Statute, wording which 
is reflected in rule 47(C). Rule 47(C) specifies that an indictment must 'set forth the name and particulars of the 
suspect, and a concise statement of the facts of the case and of the crime with which the suspect is charged'. 
104 Prosecutor v Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 129, for the 
proposition that individual responsibility should be unambiguous in indictment. See also Prosecutor v Blaskic 
(Appeals Chamber), July 29, 2004, para 215 (the 'nature of the alleged responsibility of an accused should be 
unambiguous in an indictment'). 
105 Prosecutor v Kvocica et a/ (Appeals Chamber), February 28, 2005, para 31. In this case the Appeals Chamber 
stated that an indictment may be defective 'when the material facts are pleaded without sufficient specificity', the 
Chamber went on to state that where there are only 'broad date ranges, the places are only generally indicated, and 
the victims are only generally identified' this will not be sufficient. Also in Prosecutor v Blaskic (Appeals 
Chamber), July 29, 2004, para 220 the Appeals Chamber supported this view stating that 'an indictment, as the 
primary accusatory instrument, must plead with sufficient particularity the material aspects of the Prosecution case, 
failing which it suffers from a material defect'. 
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where the accused is alleged to have personally committed the criminal acts in question, 
specific details are required. 1°6  Whether an indictment is pled with sufficient particular-
ity is dependent upon whether it sets out the material facts of the prosecution's case 
with enough detail to inform a defendant clearly of the charges against him. 1°7  Within 
the scope of this measure of precision, however, the Tribunal has allowed room to 
move by providing for the possibility of including alternative charges provided it is 
done clearly and with sufficient notice to the accused. In Prosecutor v Krnojelac the 
Appeal Chamber provided that: 

The Prosecution may, to that end, additionally or alternatively rely on one 
or more legal theories, on condition that it is done clearly, early enough 
and, in any event, allowing enough time to enable the accused to know 
what exactly he is accused of and to enable him to prepare his defence 
accordingly. 108  

The requirement that the indictment be precise and specific is a feature of both 
common and civil law legal systems, but the point of departure is how both systems 
go about curing imprecise drafting or irregularities. The ICTY mechanism used to 
ensure precision in drafting indictments is a review judge who can ask the prosecutor 
to amend particulars contained within the indictment on the basis that they are 
vague)" Equally, there is provision under rule 72(B) for the defence to file a 
preliminary motion, with an accompanying right to interlocutory relief, in 
circumstances where the indictment contains 'a grave error which would cause 
substantial prejudice to the accused'. In addition, the defence may seek relief in 
circumstances where an indictment may be 'detrimental to the interests of justice' or 
in the alternative seek to raise 'issues which are not only of general importance but 
also directly material to the future development of trial proceedings'. H°  Under this 
provision the defence can seek relief with respect to defects in the form of the 
indictment, although this should be done in a timely fashion." 

While this mechanism for resolving defects is plainly set out and supported by an 
abundance of case law on the form of the indictment, 112  it is less clear whether the 
charges, once they have been granted judicial authorisation, are fixed and binding 

106 Prosecutor v Kvocka et al (Appeals Chamber), February 28, 2005, para 28(see also at para 434 for authority for 
the proposition that more detail is required where the defendant is alleged to have personally committed the 
criminal acts in' question). Also in Prosecutor v Blaskic, (Appeals Chamber), July 29, 2004, paras. 210-213 the 
Appeals Chamber sets out the precise details that needed to support an indictment where it is alleged that the 
accused is individual responsible. See further Prosecutorv Krnojelac (Appeals Chamber), September 17, 2003, 
para 132; Prosecutor v Kupreskic (Appeals Chamber), October 23, 2001, para 89. 
107 Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, para 209 (where the Appeals chamber sets out the test 
that 'sufficient particularity is dependent upon whether it sets out the material facts of the Prosecution case with 
enough detail to inform a defendant clearly of the charges against him so that he may prepare his defence'); 
Prosecutor v Krnojelac (Appeals Chamber), September 17, 2003, para 131, Prosecutor v Simic, Tadic and Zaric 
(Trial Chamber), October 17, 2003, para 109; Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, para 220. 
108 Prosecutor v Krnojelac (Appeals Chamber) September 17, 2003, para. 115. 
109 Prosecutor v Serushago, Decision on the Review of the Indictment, Case No ICTR 90-39-1, 29 Sept 1998. 
110 Prosecutor v Dokmanovic, 11 November 1997. 

Prosecutor v Brdjanin (Trial Chamber), September I, 2004, paras 51, 52 (where the Trial Chamber held that a 
challenge to the form of the indictment was not done in a timely after trial because the defence had ample 
opportunity to allege that the indictment was defective). 
112 ICTY Statute Art 18 (4), ICTY Rules r 47. These two provisions read together require a precise statement of the 
facts and their legal classification imputed to the accused: Prosecutor v Kunarac & Kovac, Decision of the Form of 
Indictment (4 Nov1999) (IT-96-23-PT) para. 6. 
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upon subsequent proceedings. The general principle is that the tribunal may only 
convict for crimes charged in the indictment. However, the Appeal Chamber has held 
that vagueness and ambiguity may be cured by timely, clear and consistent information 
from the prosecution: I13  

In reaching its judgment, a Trial Chamber can only convict the accused of 
crimes which are charged in the indictment. If the indictment is found to be 
defective because of vagueness or ambiguity, then the Trial Chamber must 
consider whether the accused has nevertheless been accorded a fair trial. In 
some instances, where the accused has received timely, clear, and 
consistent information from the Prosecution which resolves the ambiguity 
or clears up the vagueness, a conviction may be entered. Where the failure 
to give sufficient notice of the legal and factual reasons for the charges 
against him has violated the right to a fair trial, no conviction may result." 4  

In such instances where the prosecution wishes to amend the indictment, it carries the 
burden to demonstrate that the defence was given sufficient notice of the pleading 
defect and that the accused's ability to prepare the defence would not be impaired by 
the amendment: 15  The primary concern in considering an application to cure the 
indictment is the question of prejudice to the accused.' 16  

Whilst a closed or strict approach to the amending of indictments is a closer 
estimation of the common law position, a brief review of ICTY case law reveals 
underlying tensions. That is to say, where indictments have successfully been cured 
by the Tribunal, a corresponding pattern is emerging tending towards a pragmatic 
civil law oriented approach to the indictment as more of an organic instrument. 117  In 
practice, the Tribunal has demonstrated a willingness to look outside the pleadings 
contained in the indictment, to the totality of the proceedings (ie, including the trial 
record, the pre-trial brief, the opening statements etc) in order to assess whether the 
prosecution had compensated for defects in the indictment by placing the defence on 
notice by informal means. This stems from the civil law traditions that cannot abide 
by the notion of a 'technical defect' obstructing the task of truth-finding. In this way 
the ICTY has displayed civil law latitude in permitting some movement with respect 
to the specificity of drafting, thereby bridging the gap between the charges and the 
facts. This swinging between precision and leeway has corresponding implications for 

113 Prosecutor v Kvocka eta! (Appeals Chamber), February 28, 2005, para 33; Prosecutor v Kvocka et al (Appeals 
Chamber), February 28, 2005, para 34; Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, 
para 142; Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, paras 237-238; Prosecutor v Si,nic, Tadic and 
Zaric (Trial Chamber), October 17, 2003, paras 110, 112. 
114 Prosecutor v Kvocka eta! (Appeals Chamber), February 28, 2005, para 33 
115 Prosecutor v Kvocka eta! (Appeals 'Chamber), February 28, 2005, paras 32m 35. The Chamber held that 'when 
an accused raises the issue of lack of notice before the Trial Chamber, the burden rests on the Prosecution to 
demonstrate that the accused's ability to prepare a defence was not materially impaired. When an appellant raises a 
defect in the indictment for the first time on appeal, then the appellant bears the burden of showing that his ability 
to prepare his defence was materially impaired.' (para 32). See also Prosecutor v Kordic and Cerkez (Appeals 
Chamber), December 17, 2004, para. 142-143; Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, para 221; 
Prosecutor v Simic, Tadic and Zaric (Trial Chamber), October 17, 2003, para 146. 
116 Prosecutor v Kupreskic et al, Judgment 14 January 2000, (IT-95-16-T) para 728. In this case the Trial Chamber 
allowed minor amendment to the indictment (with regard to less serious offences) but in relation to more serious 
offences called upon the Prosecutor to make an official application to amend the indictment. 
117 Prosecutor v Kvocka et al (Appeals Chamber), Feb 28, 2005, paras 43-54; Prosecutor v Kordic and Cerkez 
(Appeals Chamber), December 17, 2004, paras 137, 139, 140, 147-148; Prosecutor v Blaskic (Appeals Chamber), 
July 29, 2004, paras 241-242, 245. 
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the accused's right to be informed of the charges against him/her and the right to have 
adequate time to prepare a defence. 

4.3.1.6 Confirmation of the indictment 
The ICTY Rules make it clear that a formal hearing or an extensive oral proceeding is 
not required to confirm an indictment. 118  They simply provide that the indictment and 
supporting materials be forwarded to one of the judges of the Trial Chamber and that 
a date be set for the confirmation of the indictment. Unlike the civil law, the accused 
does not participate in this process"' and has no opportunity to have objections heard 
at this stage. 12°  At this stage, the judge may confirm or dismiss counts made out in the 
indictment, or may adjourn the proceedings for the purpose of amending any irregul-
arity in the indictment.' In addition, a judge can request further information.' 

The involvement of the judge in the confirmation process is, however, a point of 
departure for the two legal traditions. A common law judge approaches each criminal 
case from the position of tabula rasa or a 'blank slate'." In 'an effort to preserve 
neutrality',' in criminal proceedings the judge is for the most part unfamiliar with 
material gathered in the pre-trial investigation, based upon the assumption that this 
ensures that any finding of guilt is based solely on evidence that is adduced in the 
courtroom. 125  

Though the ICTY originally adopted this common law rationale, its position has 
changed over time. It was originally held that this legal notion provided a 'procedural 
safeguard for the accused' and attempted to 'ensure that the three judges hearing the 
case will not have seen, reviewed, or in anyway appear to be biased by the supporting 
material'.' For this reason the practice of the Tribunal, under the original version of 
rule 15(C), was that a judge who confirmed an indictment was automatically dis-
qualified from sitting on the same matter at tria1. 127  Thus the mechanism provided by 
rule 15(C) acted as a guarantee of judicial impartiality by ensuring that the relevant 
Trial Chamber would approach each case as a blank slate. The rationale was explain-
ed by the former Chief Prosecutor Richard Goldstone, who stated that `[n]ot 
infrequently the merits of the indictment or aspects of it are debated' . 128  This exposure 

118 
ICTY Rules, r 47(C), (D). See Morris & Scharf, An Insiders Guide to the International Criminal Tribunal for 

the Former Yugoslavia (1995), 204. 
119 

ICTY Rules r 52. The indictment remains private until the confirmation. As such, an ex parte hearing on the 
same represents the only pretrial judicial intervention expressly authorised by the original drafting: see r 47(D). 
120 Zappala, Human Rights in International Criminal Proceedings (2003), 23. 
121 

ICTY Rules, Rule 47(F). 
122 

ICTY Rules, Rule 47(F). 
123 Grande, 'Italian Criminal Justice'(2000) 48 American Journal of Comparative Law 227, 243. 
124 Pizzi and Marafioti, The New Italian Code of Criminal Procedure (1992) 17 Yale Journal of Int 'l Law 1,7. 
125 Doran, Jackson and Seigel, 'Rethinking Adversariness' (1995) 23 American Journal of Criminal Law 1, 2. 
126 

Prosecutor v Kibiligi & Ntabakuze, on the Prosecutors Motion to Amend the Indictment Case No.ICTR-97-30-I 
(Oct 8 1999), Separate Opinion of Judge Pavel Dolenc, para 25. 
127 

ICTY Rules, r 15(C). Bias was a subject at issue in Prosecutor v Galic case, where the accused applied to 
disqualify one of the Trial Chamber judges assigned to his case on the basis that the judge in question had 
confirmed an indictment in a different case, where the supporting materials in which implicated in the case at hand. 
In rejecting Galic's motion, the five-judge panel noted that 'the tentative determination made in confirming an 
indictment is based on evidence that is very likely to be introduced at trial. It is, thus, an initial judgment based on 
relevant evidence. The making of such tentative judgments does not demonstrate bias.' The Prosecutor v Galic, 
Decision on Galic's Application Pursuant to Rule 15(B), 2, Case No. IT-98-29-AR54 (28 Mar 2003) (Bureau 
Decision) p.1. 
128 Goldstone, For Humanity: Reflections of a War Crimes Investigator (2000) 108. 

114 



Chapter 4 

to the case by the confirming judge prior to trial meant that they may 'potentially be 
privy to inadmissible evidence, and may effect if not transform the indictment by the 
process of dialogue between the judge and the prosecutor'. 129  

Yet for reasons of efficacy and better court administration, the procedure shifted to 
pre-trial briefings. 130  This change was 'intended to speed up pre-trial and trial process 
and to minimise delays' 131  while at the same time promoting internal efficiency. 

As originally drafted, the rules provided for confirmation of the indictment as the only 
mandatory pre-trial intervention envisaged. However, in the first case to come before 
the ICTY, the Trial Chamber in Tadic made the unilateral decision to expand its pre-
trial role beyond that of confirmation to making use of a series of closed session status 
conferences, in which both parties presented their position with respect to trial 
readiness.'" Consequently, the procedure of status conferences was subsequent ly 
codified in 1997 as per rule 65bis.' 33  Some months later judges began to use creative 
reasoning in order to obtain fuller disclosure at the pre-trial stage. In Dokmanovic 134  
the trial chamber held that it was a logical move to allow judicial to be fully informed 
at the pre-trial phase of proceeding. Given that in status conferences judges were to 
'organize exchanges between the parties so as to ensure expeditious preparation for 
trial' 135  and under rule 54 had the power to make requests of either party or proprio 
motu as well as issue orders, summonses, subpoenas and warrants as necessary for the 
purposes of an investigation or for the preparation of the tria1: 36  it followed that the 
defence should be required to make formal admissions and stipulations for the 
purposes of expediting the trial and defining the issues therein. 137 This opened the way 
for pre-trial access to case file information. 

Citing reasons of efficiency, the Dokmanovic Trial Chamber orally ordered that 
witness statements be presented to the Trial Chamber before trial 'not as evidence, but 
rather to enable the Chamber to familiarise itself with the case'. 138  Almost by stealth, 
the ICTY moved away from the common law tabula rasa requirement to a position 
that began to reflect civil law trial preparation: 39 The ICTY responded by formalising 
the Dokmanovic approach through the adoption of three new rules, which mandated 

129 Brown, 'Nationality and Internationality in International Humanitarian Law' (1998) 34 Stanford Journal of 
International Law 347, 370. 
130 Two months after the ICTY made its major amendment of Sub-rule 15(C), the ICTR followed suit. 
131 

Seventh Annual Report of the International Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law in the Territory of the Former Yugoslavia Since 1991, United 
Nations General Assembly Official Record, 55th Session, UN. DocA/55/273-S/2000/777 (2000), para. 288. 
132 Fourth Annual Report of the International Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law in the Territory of the Former Yugoslavia Since 1991, United 
Nations General Assembly Official Record, 52nd Session, Item 49 of the Agenda, United Nations Document 
A/52/375— S/1997/729 (1997) para 46. 
133 ICTY Rules, r 65bis United Nations Document I1/32/Rev.11 (1997). See Arbour, 'The Status of the 
International Criminal Tribunal for Yugoslavia and Rwanda' (1999) 3 Hofstra Law and Policy Symposium 37, 45. 
134  Prosecutor v. Dokmanovic (Case No. IT-95-13a-T), Order, 28 November 1997 
135 ICTY Rules, r 65bis. 
136 ICTY Rules, r 54. 
137 Boas, 'Creating the Law of Evidence for International Criminal Law' (2001) 12 Criminal Law Forum 41, 45. 
138 Ibid, 45-46. 
139 One, 'Accusatorial and Inquisitorial Approach in International Criminal Proceedings' in Cassese et al (eds), 
The Rome Statute of the International Criminal Court; A Commentary (2002) 1439 at 1470. 
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that a 'Pre-Trial Conference' be held pursuant to rule 73bis, m  as well as providing for 
the possibility of a 'Pre-Defence Conference' (rule 73ter). 141  

As the rules were amended to address issues of inefficiency, they at the same time 
radically altered the mechanisms of the trial, thereby reshaping the concept of the 
judge's role in proceeding. These were not simply cosmetic changes, but 
fundamentally swung the pendulum away from the original drafting of the rules to a 
position wholly at odds with the common law concept of judicial impartiality."' The 
amended procedure provided for judicial participation in pre-trial conferencing where 
the judges were to be fully furnished with a detailed brief' setting out a 
comprehensive summary of evidence.'" Indeed, '[t]he brief must include a summary 
of evidence the prosecutor intends to lead at trial, any admissions by the parties, and a 
statement of disputed and undisputed matters of fact and law'. 145  Specifically the 
amended rule requires the Prosecutor to file: 

a list of witnesses the prosecutor expects to call which will include a will-
say statement and a list of charges that each witness will testify on; the 
total number of witnesses to testify; whether each witness will testify in 
person or by written statement; the estimated time required for each 
witness; the total time required for prosecution of the prosecutor's case; 
and a list of exhibits: 46  

In addition to fundamentally altering the nature of the judge's role in pre-trial 
preparation, the new amendments also required the defence to furnish the court with 
material prior to trial outlining its case, specifically the nature of the defence and the 
facts in issue. This disclosure requirement, whilst not as onerous as that imposed on 
the prosecution, nevertheless marks a radical departure from the common law, which 
preserves the defendant's right to silence throughout the entire proceedings. 

For greater trial efficiency, the net result of the amendments was an encroachment 
upon judicial independence and the defendant's right to silence. While the 
independence of judges and the right to silence are aspirations common to both legal 

140 1CTY Rules, r 75bis (A), United Nations Document IT/32/Rev.13 (1998) A filter procedure was introduced in 
December 1998 in the Ad Hoc Tribunals with the Pre-Trial and Pre-Defence Conferences (ICTY Rules rr 73bis and 
731er). The introduction of a Pre-Trial Judge (1CTY Rules r 65ter) strengthens judicial intervention at the pre-trial 
stage following the civil law model although this judge has only coordinating, not investigating functions. 
141 ICTY Rules, Rule 75ter. A pre-trial brief is to be filed at least seven days before the Pre-Trial Conference. The 
accused is required to file a brief that must distinguish the factual and legal .issues in the case see, 1CTY Rules, r 
65ter (F), United Nations Document IT/32/Rev.17 (1999). In addition, the brief must include a written statement 
that sets out the nature of the accused's defence, the matters that are contested in the Prosecutor's pre-trial brief 
and, and the reason why the accused takes issue. ICTY Rules r 65ter (F)(i),(ii),(iii), United Nations Document 
IT/32/Rev.17 (1999) 
142 Damaska, 'The Uncertain Fate of Evidentiary Transplants' (1997) 45 American Journal of Comparative Law 
839, 850-851. Damaska notes that judicial access to pre-trial information and dossier 'seriously strains the 
traditional common law understanding of judicial impartiality'. 
143 1CTY Rules, r 65ter (E)(iv)(b), United Nations Document IT/32/Rev.17 (1999). Note this is compulsory in the 
ICTY but discretionary in ICTR: ICTR Rules rr 65ter(E), 73bis (B)(i)(ii)(iii). 
144 Note that in a 2001 amendment the wording expanded the type of material required to be inaluded in the 
Prosecutor's. file. The pre-trial brief must now delineate, for each count in the indictment, a summary of the 
evidence the Prosecution intends to bring: ICTY Rules, r 65ter (E)(i). 
145 Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' 
(2004) 17 Leiden Journal of International Law 767, 787. 
146 ICTY Rules r 65 ter (E)(ii) & (iii); ICTR Rules r 73 bis B (iv) &(v). 
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traditions, the construction of the ICTY pre-trial process tends to diminish the 
effectiveness of these safeguards. 

4.3.1.7 Arrest 
If the indictment is confirmed the judge will issue a warrant of arrest' normally 
directed to the state in which the indictee is thought to reside: 48  For the purposes of 
effecting arrests, the ICTY case law appears to extend broad powers of arrest and 
detention, on occasion extending these powers to less than orthodox methods of 
arrest.' 49  

Once apprehended, however, under Article 21 of the ICTY Statute and rules 42 and 63 
of the Rules, a suspect has the right to remain silent. 150  If the suspect chooses to waive 
that right, the case law indicates that it will be difficult to exclude the defendant's 
statement from admission on the trial.' 51  Once apprehended the accused must be 
brought before the tribunal chamber (or one of its judges) 152  to be formally charged 
and a plea entered: 53  The judge is required to ensure the rights of the accused are 
respected both generally and with respect to the accused's understanding of the 
charges and the consequences of his plea.' m  Upon the entry of a plea a trial date is 
set.'" 

4.3.1.8 Plea bargaining 
Initially the ICTY Statute and Rules were silent on the question of plea bargains, and 
contained no provision to regulate negotiations between the prosecutor and the 
defendant. Nor did it contain any express power to grant immunity from prosecution. 
As a consequence, parties who enter into negotiations did so with no guarantee of the 
outcome of a guilty plea. 

This was rectified by Rule 62ter, which provided for the reality of plea bargaining 
agreements. Yet whilst the ICTY recognised that plea arrangements occur in domestic 
jurisdictions, I56  they did not embrace the concept fully. The amended rule adopted a 
half-way point between the civil law contempt for such arrangements and the 

147 ICTY Rules, r 47(H). 
148 In circumstances where the indictment is under seal, the warrant they be directed only two authorities that 
might be in a position to attend the accused (ie; military, international police) 
149 Prosecutor v Dokmanovic (ICTY Trial Chamber) 22 Oct (1997). In analysing whether the defendant's arrest 
was arbitrary and in violations of human rights norms, the court held that 'luring a suspects into another 
jurisdiction so as to arrest him did not constitute an abuse of process, provided that extradition treaty is not being 
circumvented and no unjustified violence is used': Slavko Dokmanovic, IT-95-13a-PT, TC II, Decision on the 
Motion for release p.1 
150 Prosecutor v Limaj et al (ICTY Trial Chamber), November 30, 2005, para 22; Prosecutor v Nikolic Momir, 
(ICTY Trial Chamber), December 2, 2003, para 148; Prosecutor v Halilovic (ICTY Trial Chamber), Nov 16, 2005, 
para 13; Prosecutor v Strugar (ICTY Trial Chamber), January 31, 2005, para 11; Prosecutor v Blagojevic and 
Jokic (ICTY Trial Chamber), January 17, 2005, para 19. 
151 Prosecutor v Celibici Camp (ICTY Trial Chamber) Sept 1 (1997). In this case two of the accused were unable 
to have an interview excluded. 
152 ICTY Rules, r 62. 
153 ICTY Rules, r 62(iii). 
154 1CTY Rules, r 62(ii). 
155 ICTY Rules, r 62(iv). 
156 Prosecutor v Nikolic Momir (ICTY Trial Chamber), December 2, 2003, para 45. In this case the trial chamber 
held that 'guilty pleas are provided for in the instruments of other international criminal courts and that the 
elements which must be established under r 62bis are reflective of the requirements for the acceptance of guilty 
pleas in national systems as well as on the international level'. 
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common law open practice. 157  The rule acknowledged that such discussions may be 
had, but that such negotiated agreements are not binding on the court. 

Ultimately, the trial chamber must confine themselves to considerations of whether 
'there is a sufficient factual basis for the crime and the accused's participation in it' .' 58  
This leaves the defendant in a somewhat precarious position when entering a plea on 
the basis of an agreed sentence, I59  as there is no assurance that the court will accept 
the terms of that bargain. I60  From a tactical perspective a negotiated settlement can 
yield benefits, but equally it involves the defence waiving certain rights that he/she 
would otherwise have enjoyed. I61  The risk has been heightened in recent times by the 
trial chamber moving from a common law prescribed test for evaluating a plea 
agreement to a more civil law oriented holistic test that is looser and broader 
evaluation of the 'totality' of the agreement. I62  

In addition, the civil law suspicion of guilty pleas has continued to influence the case 
law, with judges expressing concerns regarding plea agreements in cases involving 
serious violations of international humanitarian law. I63  Whilst the ICTY trial chamber 
has both acknowledged and articulated the benefits that are derived from a plea 
arrangement, I64  there continues to be a real tension between the two approaches in 
practice. 

157 Prosecutor v Deronjic (ICTYTrial Chamber), March 30, 2004, para 40; Prosecutor v Nikolic Momir (Trial 
Chamber), December 2, 2003, paras 43, 44. 
158 Prosecutor v Jelisic Judgment 5 July 2001 (IT-95-10-A) para 87. 
159 Prosecutor v Babic (Appeals Chamber), July 18, 2005, para 30 is authority for the proposition that although the 
parties may recommend a sentence, the Trial Chamber is not bound to adhere to this recommendation. See also 
Prosecutor v Nikolic Dragan (Appeals Chamber), February 4, 2005, para 89; Prosecutor v Deronjic (Trial 
Chamber), March 30, 2004, para 41; Prosecutor v Jokic Miodrag (Trial Chamber), March 18, 2004, para 11; 
Prosecutor v Nikolic Momir (Trial Chamber), December 2, 2003, para 55; Prosecutor v Banovic (Trial Chamber), 
October 28, 2003, para 94. 
160 See Prosecutor v Nikolic Momir (Trial Chamber), December 2, 2003, para 54 for discussion on the Trial 
Chamber's discretion on whether to accept guilty plea. 
161 See Prosecutor v Mrdja (Trial Chamber), March 31, 2004, para 4 for discussion on waver of rights. 
Specifically the rights that are waived include: (i) the right to require the Prosecution to prove charges in the 
indictment beyond a reasonable doubt at a fair and impartial public trial; (ii) the right to prepare and put forward a 
defence to the charges at a public trial; (iii) the right to be tried without undue delay; (iv) the right to be tried in his 
presence and to defend himself in person at trial or through legal assistance of his own choosing; (v) the right to 
examine at trial, or have examined, witnesses against him and to obtain the attendance and examination of 
witnesses on his behalf at trial under the same conditions as witnesses against him; (vi) the right not to be 
compelled to testify against himself or to confess guilt; (vii) the right to testify or to remain silent at trial; (viii) the 
right to appeal a finding of guilty or to appeal any pretrial rulings. See also Prosecutor v Nikolic Momir (Trial 
Chamber), Dec 2, 2003, paras 18, 48; Prosecutor v Obrenovic (Trial Chamber), Dec 10, 2003, para 15. 
162 In Prosecutor v Obrenovic (Trial Chamber), December 10, 2003, para 19 the trial chamber suggested that the 
correct approach when evaluating a plea arrangement is to look at the 'totality' of factors. See also Prosecutor v 
Nikolic Momir (ICTY Trial Chamber), December 2, 2003, para 54. 
163 See Prosecutor v Nikolic Momir (ICTY Trial Chamber), December 2, 2003, paras 57, 65, 66, 69-73 for a full 
discussion of the court's concerns. 
164 • In Prosecutor v Nikolic - Momir (Trial Chamber), December 2, 2003, paras 69-73 the Trial Chamber discussed 
the various benefits of guilty pleas: (a) a guilty plea leads directly to the fulfillment of a fundamental purpose of 
this Tribunal [to punish persons responsible for serious violations of international humanitarian law; (b) denial of 
the commission of the crime may no longer be an option; (c) guilty pleas can substantially assist in investigations 
and presentation of evidence at trials of other accused, including high ranking accused; (d) a guilty plea may be 
more meaningful and significant than a finding of guilt by a trial chamber to the victims and survivors (e) an 
admission of guilt from a person perceived as 'the enemy' may serve as an opening for dialogue and reconciliation 
between different groups; and (f) when an admission of guilt is coupled with a sincere expression of remorse, a 
significant opportunity for reconciliation may be created. This led the Trial Chamber to rule that 'on balance, 
guilty pleas pursuant to plea agreements, may further the work - and the mandate - of the Tribunal': para 70.. 
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4.3.1.9 Judicial impartiality 
In the ICTY a hierarchy divides the pre-trial, trial and appeal chambers. Yet as 
previously indicated, there has been a breaking down of the distinction between pre-
trial and trial chambers.' Over the development of trial practice, the participation of 
trial judges in pre-trial discussions has tended to make the division between trial and 
pre-trial .  functions 'porous' ,I66 thereby diluting the common law interpretation of 
impartiality or rigid separation between the pre-trial and trial judicial functions. I67  

Initially, however, rule 15 provided for the disqualification of judges from hearing a 
matter where their judicial impartiality might be affected by prior association with a 
particular case.' Accordingly, a judge who had confirmed an indictment was 
precluded from later adjudicating the guilt or innocence of that person.' 69  As such, the 
early drafting of the rules had '[taken] meticulous care to ensure that no judge will sit 
on a case where, given the particular circumstances, he or she might not be, or appear 
to be impartial'. 17°  

The original rule 15 contained a mandatory provision for the disqualification of a 
confirming judge from subsequent proceedings. Rule 15(C) initially provided for a 
distinct separation between the Pre-Trial and Trial Chambers by insisting that a judge 
who confirmed the indictment could not serve on the Trial or Appeal court. However, 
rule 15(C) was amended"' to reverse the intent of the rule, such that today a confirm-
ing judge shall not be disqualified from sitting as a member of the Trial Chamber. 
This amendment set the scene for the subsequent changes referred to above, I72  which 
permitted pre-trial access to information about the case. This amendment of rule 
15(C) was to begin a process of reform that would ultimately lead to judicial pre-trial 
briefing of case file information prior to the commencement of formal proceedings. 
'Consequently', it has been observed, 'it would not take long for the Tribunal, under 
pressure to expedite its proceedings, to sever the connection between pre-trial access 
to case information and the tribunal's avowed commitment to 'adversarial-style' 
judicial impartiality'.' 

Yet it is questionable whether the existence of rule 15(C), together with rule 47 that 
requires a judge to confirm the charges by reviewing the case material and issue a 
warrant on the basis of prima facie evidence, is compatible with a fair trial. To the 
contrary, the pre-trial review of case material pertinent to trial might constitute a 
weakness in institutional impartiality. This is because a reviewing judge will make a 

165 A third of trial chamber was added in 1998. 
166 Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' 
(2004) 17 Leiden Journal of International Law 767, 782. 
167 Prosecutor v. Kordic and Cerkez, Case No. IT-95-1412 (Bureau Decision), May 4, 1998, (Trial Chamber), May 
21, 1998 for authority for the proposition that a judge is not disqualified from hearing two or more trials arising out 
of the same series of events. In this case the Bureau weighed the merits of the application against practicality 
issues. 'On the one hand, the same issues and the same evidence are often involved. On the other hand, the 
Tribunal possesses a finite number of judges.' 
168 1CTY Rules, r 15(A). 
169 1CTY Rules, r 15(C). 
170 Ntanda Nsereko, 'Rules of Procedure and Evidence (1995) 4 Criminal Law Forum 507, 534. 
171 ICTY r 15 was amended at the 21st Plenary Session of judges, 21 November 1999. 
172 See 4.3.1(iv). 
173 Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 Int '1 Criminal Law Review 243, 301. 
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finding as to whether a prima facie case exists (ie, sufficient basis for conviction)' 
and then proceed under rule 15(C) to preside over the trial, without putting in issue 
the suggestion of an apprehension of bias or pre-judging the matter. It is open to be 
argued that `[r]o accused could have faith in the impartiality of a judge who already 
believes that there is a prima facie case'." 5  

The Tribunal has ruled that the appropriate test for disqualification of a judge from 
sitting on a case is: (a) actual or subjective bias; or (b) a reasonable apprehension of 
bias, or objective bias. I76  An application for a judge to disqualify him/herself on the 
grounds of bias would not be successful under ICTY procedure merely because a 
judge was not fully ignorant of the case before trial.' 77  Indeed, the test has a high 
threshold requiring the party alleging bias to rebut the presumption of impartiality. I78  
This is because the Appeal Chamber adopted a civil law interpretation of the judge as 
a professional 179  qualified and trained to appropriately weigh and evaluate materia1. 180  
This changing notion of judicial impartiality before the ICTY has undoubtedly moved 
towards a civil law assumption that judges have the capacity to remain unaffected by 
the hearing of preliminary matters. I81  

Notwithstanding the high threshold test, there have been occasions before the ICTY 
where counsel have applied to disqualify one or more judges on the grounds of a lack 
of impartiality. Pursuant to rule 23 such challenges are referred to the Bureau of 
Judges, which consists of president, vice president and presiding judges of the trial 
chamber. Of particular note is the defence motion in Prosecutor v Kordic, I82  where it 
was argued that the hearing of closely related testimony and evidence in the Blaskic 
trial prejudiced the court's ability to hear witnesses and evidence in the Kordic case. 
On the question of impartiality, the Bureau noted that an overlap of issues and 
evidence was inevitable in the ICTY jurisdiction and stated that: 

174 See Prosecutor v Milosovic, Decision on Review of Indictment, Case No 1T-02-54, ICTY.T.Ch 22 Nov 2001, p 
14 for the test of 'a reasonable or sufficient basis for conviction'. 
175 Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' 
(2004) 17 Leiden Journal of International Law 767, 785. 
176 	 A 

Prosecutor v Furundzija (Appeals Chamber), July 21, 2000, paras 189-190. Here the Appeals Chamber gave a 
detailed discussion about what might constitute actual or subjective bias. It stated that 'there is a general rule that a 
Judge should not only be subjectively free from bias, but also that there should be nothing in the surrounding 
circumstances which objectively gives rise to an appearance of bias': at para 189. 
177 Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' 
(2004) 17 Leiden Journal of International Law 767, 783. 
178 See Prosecutor v Furundzija (Appeals Chamber), July 21, 2000, para 197 for reference to the presumption of 
impartiality. The Appeals Chamber held that in the absence of evidence to the contrary, it must be assumed that 
the judges of the ICTY 'can disabuse their minds of any irrelevant personal beliefs or predispositions' (para 197). 
The Chamber went on to reverse the onus of proof in cases where the defence alleges a lack of partiality. 'It is for 
the Appellant to adduce sufficient evidence to satisfy the Appeals Chamber that [the judge] was not impartial in his 
case' (para 197). However, the Chamber was at pains to state that the bar for a successful application is set very 
high. 
179 See Prosecutor v Delalic et al (Appeals Chamber), February 20, 2001, paras 697-699 for authority for the 
proposition that judges are viewed as professional. In this case the Appeal Chamber held that the assumption is that 
judges are professional and will carry out their function 'honourably, faithfully, impartially and conscientiously': 
para (198). 
180 See Prosecutor v Delalic et al (Appeals Chamber), February 20, 2001, para 707 for the policy reasons behind a 
high threshold test for judicial disqualification. 
181 Orrantia, 'Conceptual Differences between the Civil Law System and the Common Law System' (1990) 19 
Southwestern University Law Review 1161, 1161. 
182 Prosecutor v Kordic, Defence motion 20 February 1998. 
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it does not follow that a judge is disqualified from hearing two or more 
criminal trials arising out of the same series of the events, where he is exposed 
to evidence relating to these events in both cases a judge is presumed to be 
impartial: 83  

It is likely that both the 'about face' with respect to judicial participation in pre-trial 
matters and the reluctance to dismiss judges for familiarity with case material, reflect 
an underlying pragmatism and a willingness to cut corners on due process 
considerations in order to satisfy competing resource considerations. Already 
stretched resources dictated that a rigid application of the common law test of 
impartiality was unfeasible, there being insufficient judges at the Tribunal to afford 
the luxury of disqualifying members of the bench for pre-trial exposure to case file 
material, or the likelihood of exposure to the same or similar facts in parallel trials. 
Whatever the motivation behind the shift, it is evident from much of the commentary 
of the judges that practicability and workable solutions to procedural dilemmas were 
the ruling consideration. 184  

Hence the ICTY has demonstrated a willingness to allow common law concern for 
precision of procedural fairness give way to the civil law holistic notion of fairness. 
From the defendant's point of view this is a mixed blessing. The early intervention of 
a judge in the pre-trial phase expose the defendant to the potential that the same judge 
will be privy to preparatory discussions which potentially prejudice or colour 
perceptions and/or detracted from the defendants right to have the matter heard from a 
clean slate . On the other hand, in theory, early judicial intervention should give 
transparency and guard against abuses of pre-trial process. Yet in practice the 
presumption against pre-trial release, the ambiguity surrounding the right to be 
brought promptly before a judge, the lack of guideline with regard to protocol in 
criminal investigation, the absence of a express right to challenge the legality of 
arrest/detention, the latitude allowed in drafting indictments, the partisan nature of the 
prosecutors role, and the 'enter at own risk' nature of plea bargaining, all detract from 
the full enjoyment of rights at the pre-trial stage of proceedings. 

4.3.2 TRIAL PROCEDURE 185  
Once a matter is listed and ready for trial, the process enters a more regulated phase of 
the proceedings. What is evident from the ICTY trial procedure is that the drafters 
anticipated a process in which the trial forms the central arena for criminal justice. 
This elevation of the trial to the focal point of the process reflects the common law 
understanding of a hearing as the central source of evidence gathering, as opposed to 
the civil law concept of confirming the evidence already gathered at pre-trial. This 
fundamentally different view of the inherent function of the trial creates tensions and 
has implications for the rights enjoyed by the defendant on trial, as set out below. 

4.3.2.1 Status hearings 
Once the matter is ready for trial, a Status Conference is convened. Here the Trial 
Chamber organises exchanges between the parties, ensures readiness for trial, and 
attend to the defendant's concerns, if any. In the course of a Status Hearing the 

183 Prosecutor v Kordic, Decision of the Bureau, 4 May 1998. 
184  Cassese, International Criminal Law (2003) 93. 
1.85  See Arbour, 'International Criminal Court Making the right choices Part II' Amnesty International website; 
http://web.amnesty.org/ library/IndeVenglOR400111997 for a good summary of trial procedure. 
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prosecutor may seek to amend an indictment pursuant to ICTY rule 50. 186  
Amendments to the indictment at a late stage in the proceedings can negatively impact 
on an accused's right to procedural fairness. In a majority of cases, though, the 
changes sought have been superficial, such as withdrawing repetitive counts against 
the accused,'" removing a deceased accused from a joint indictment,'" or severing 
cases against persons in custody from those still at large.'" Yet there remain cases 
where the prosecutor has amended the indictment to add counts, as well as to clarify 
existing counts.'" In one example, Prosecutor v Kupreskic, 191  the changes to the 
indictment significantly altered the situation for the accused (ie; the prosecution was 
permitted to add an additional count of crimes against humanity). 

As noted earlier, 192  from a common law perspective significant adjustment to 
indictment late in the proceedings is generally not permitted. On policy grounds this 
gives the defendant a degree of certainty with respect to the charges, and prohibits a 
prosecutor from amassing a case, whilst the accused languishes in custody. In civil 
law tradition it is not uncommon for the charges to be altered at any time throughout 
the proceeding, as the general policy with regard to the drafting of indictments is more 
flexible. This is because in civil law systems the indictments are subject to judicial 
scrutiny by the investigating judge before the trial. Due to the inquisitorial nature of 
those systems, amendments are not as contentious as in the common law system. 
Having said this, if new allegations are based on different facts not pleaded in the 
original indictment, it is common for the prosecutor to bring a separate indictment on 
those allegations: 9' The case of Prosecutor v Kovacevic' is a good illustration of the 
ICTY placing limits upon the right to amend the indictment. In this case The tribunal 
held that: 

The proposed amendment (consisting of 14 added counts, and factual 
allegations which would increase the size of the Indictment from 8 to 18 
pages) is so substantial as to amount to a substitution of a new indictment; 
an amendment of this proportion should have been made much more 
promptly (and not nearly a year after confirmation; and seven months after 
the arrest of the accused). 195  

The amendment sought, according to the Tribunal was not the result of the subsequent 
acquisition of materials unavailable at the time of confirmation of the indictment' and 
so the prosecution 'should have made every effort to bring the whole case against the 

186 ICTY Rules, r50. 
187 ICTY Rules, r51. 
188 Prosecutor v Kovacevic, May 12, 1998. 
189 Prosecutor v Kunarac, August 25, 1998. 
190 In Prosecutor v Blaskic , Case No. IT-95-14-T,. the prosecutor amended the original indictment twice to make 
it more specific in nature. In so doing the final indictment was more expansive in both temporal and geographic 
terms, and six extra counts were added to the indictment. In Prosecutor v Kovacevic Appeal Chamber Decision, 
IT-97-24 July 10, 1998 the appeal chamber held that increasingly size of indictment does not automatically make 
the amendments unjust. 
191 Prosecutor v Kupreskic, March 10, 1998. 
192 See 4.3.1(v). 
193 Prosecutor v Kovacevic, Decision on Prosecutor's Request to Amend Indictment, Decision of 5 March 1998, 
IT-97-24 at para 8-10 
194 Prosecutor v Kovacevic, Decision on Prosecutor's Request to Amend Indictment, Decision of 5 March 1998, 
IT-97-24. 
195  !bid, para 8. 
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accused before the confirming judge, so as to avoid any impression that the case 
against the accused was constructed subsequent to his arrest, and to adhere to the 
principle of equality of arms'. 196  This decision brought the ICTY position in line with 
the general principle found in international human rights law Article 9(2) of the 
ICCPR, which provides that the accused should be 'promptly informed of any charges 
against him', and the Tribunal's own statute (Art 20, para 2, Art 21, para 4(a)). 
However, tensions continue to pull the Tribunal in opposing direction with regard to 
whether it is permissible in practice to cure the indictment of defects and imprecision 
of pleadings, as civil law judges continue to show contempt for a technicalities 
defeating the primary objective of truth-finding. 

4.3.2.2 Multiple accused 
International criminal law indictments can be complex. For instance, provided the 
events relate to the same transaction, multiple indictees may be tried jointly and 
multiple charges against the same indictee may be joined in the one indictment.' 

This raises issues with regard to the question of severance. The test appears to be 
•whether the 'interests of justice' are served, and whether a conflict of interest might 
cause serious prejudice to an accused.'" In most cases where the prosecution brings 
an application, there are practical reasons for severing an indictment (most commonly 
because one or more of the defendants are still at large), and therefore the measure is 
viewed by the Tribunal as uncontroversial and efficient. Yet applications brought by 
the defence are rarely, if ever, entertained. This is because a separate trial for an 
individual defendant in a matter where the charges arise out of the same facts as 
his/her co-defendants is not time or cost effective. Here again the defendant's 
procedural rights are weighed against practical considerations. This is a consistent 
theme in ICTY deliberations where the civil law elevation of efficiency of process is a 
factor in weighing the 'interests of justice'. 

There have, however, been incidents before the ICTY where the prosecution has 
sought to take the issue of efficiency a step further, by making an application to 
present concurrently evidence of a group of indictee's in custody for a number of 
related charges. In response to the prosecutor's motion seeking to join the trials, the 
trial chamber departed from the Nuremberg principle of multiple defendants on trial 
together, and held that the concurrent presentation of evidence tantamount to a joint 
trial 'may lead to a conflict of interest between the accused in conducting their 
defence and would cause serious prejudice at all the accused'. 199  

196 
!bid, para 12. 

197 
1CTY Rules IT 48, 49, 82. 

198 The first case of adjoining multiple defendants was the Prosecutor v Celibici, Camp case, September 25, 1996. 
Here the four defendants were individually represented. Two of them sought at a separate trial. The Chamber 
found that there was no conflict of interest that might cause serious prejudice to an accused and therefore no need 
for severance in order to protect the interests ofjustice. 
199 Prosecutor's Motion filed April 1998, and Response to Prosecutor's Motion May 14 1998. 
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4.3.2.3 Rights of the accused during the trial 
When the ICTY has considered issues relating to safeguarding the position of the 
accused at trial, Article 21 of the ICTY Statute is the reference point. This article 
arguably has established a unique concept of a fair trial, which is a qualified right with 
has been made subject to a consideration of the consequence for victims and 
witnesses. It expressly provides in general terms that the accused is entitled to 'a fair 
and public hearing' subject to Article 22 of the Statute. The latter relates to the rights 
of protected witnesses. This has made the defendant's right to a fair trial a qualified 
right, being equated with, and being made the subject of, the equally pressing interests 
of witnesses. 

In addition to this general right, the ICTY Statute has included a specific list of 
itemised right which supported the general proposition of that a trial should be fair. 
This formulation of both general and separate rights of procedural fairness may have a 
net positive effect for the position of the defendant standing trial. This is because, in 
theory, where the Statute contains no express provision, the Tribunal 'should prefer a 
solution that ensures the concrete realisation of fair trial'." The fact that the wording 
qualifies the right to a fair and a public hearing, not just the right to a public hearing, 
signals the drafters' intention to modify the right to a fair trial to one that not only 
weighs procedural fairness in terms of its impact upon the defendant but also the need 
to protect the witness. A related guarantee is found at Article 20(1), which provides 
that a trial must be 'fair and expeditious with full respect for the rights of the accused 
and due regard for the protection of victims and witnesses'. 

Aside from the generalized reference to a fair trial, Article 21 also sets out several 
procedural fairness components that constitute a fair trial which mirror the rights 
contained in Article 14 of the ICCPR. The most notable of these are the right to be 
presumed innocent 20 ' and the right not to be compelled to testify or confess guilt.' 

The right to remain silent is included in the ICTY Rules, although no reference is 
made to any inference the judge may draw if this right is exercised. 203  Consequently, 
this right to silence is invariably applied in an inconsistent fashion, and in practice 
may impact the right not to be compelled to testify. This is because, without general 
agreement on what inference will be drawn from a defendant's silence, the defence is 
required to exercise prudence in the use of silence. This is an example where the 
common law feature of an assured right to silence is given a civil law interpretation, 
such that the right, although articulated, may not be actualized in practice. Similarly, 
whilst rights in Article 14 of the ICCPR are found duplicated in the Statute, the 
overall emphasis on the need to balance the defendant's rights with considerations 
relating to witness protection is a marked departure from the fair trial right under the 
ICCPR, which are rights exclusively enjoyed by the accused.' 

201 ICTY Statute, Art 21(3). 
202  ICTY Statute, Art 21(3)(g). 
203  ICTY Rules, r 42(A)(iii). 
204 Human Rights Committee, General Comment 13 on 1CCPR Article 14, para 12 states that Art 14(3e) 'is 
designed to guarantee the accused the same legal powers of compelling the attendance of witnesses and of 
examining or cross-examining any witnesses as are available to the prosecution.'. 

200 Cassese, Gaeta and Jones, 'The Rights of the Accused', in ICC Commentary Vol. II (2000) 1329. 
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4.3.2.4 Disclosure 
Beside those procedural fairness rights articulated in Article 21, there are other 
features of procedure that support and impact on the fairness of a trial from the 
defendant's perspective; most critically, rules relating to disclosure. 205  This is 
particularly so before the ICTY, where the prosecutor has a partisan interest in 
discharging the onus of proof. Provision for disclosure advances the defendant's 
position with regard to the equality of arms, and supports the defendant's right to be 
given adequate time and facility to prepare a defence. Consequently, the means by 
which the court can ensure that the position of the prosecutor is not abused is to 
maintain comprehensive disclosure to the defence. 

The requirement to disclose under rule 68 of the ICTY Rules, read strictly, is a 
burdensome duty that encompasses a broad range of information. 206  It is a continuing 
duty that carries the obligation to monitor witness testimony and to disclose material 
relevant to impeachment of a witness, or to the exoneration of the accused. 2" Indeed, 
it has been held that the duty to disclose continues after the trial chamber judgment 
throughout proceedings before the appeals chamber.208  

The scope of the obligation to disclose is set out under rule 68 and elaborated in the 
case law. 209 In general the principle is that rule 68 applies to any material known to the 
prosecution that suggests the innocence or mitigates the guilt of the accused, or 
evidence that may affect the credibility of prosecution evidence. However, the 
weakness of the provision is that a determination as to what material meets its 
disclosure requirements falls within the prosecution's discretion. 21°  As a consequence, 
much of the case law that establishes the parameters of the obligation relate to appeals 
where the defence have argued that a failure to disclose relevant material resulted in 
an inability to properly prepare a defence, which in turn amounted to a 'trial by 
ambush' 211 

This issue has been a difficult one before the Ad Hoc Tribunals. This is because the 
trial process has adopted the common law adversarial nature and has imposed upon 
the prosecution the obligation to prove its case. These features promote a contest as 

205 Prosecutor v Krstic (Appeals Chamber), April 19, 2004, para 211 This case makes the connection between the 
right to a fair trial and disclosure by the Prosecutor. This is reinforced by the Appeal Chamber in Prosecutor v 
Kordic and Cerkez (Appeals Chamber), December 17, 2004, paras 183, 242; Prosecutor v Blaskic (Appeals 
Chamber), July 29, 2004, para 264. 
206 See Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, paras 265-266, 296 for a discussion regarding the 
manner in which the Prosecution should discharge the obligation provided for in r 68. 
207 See ibid, para 301 for authority for the proposition that r 68 prima facie obliges the Prosecution to monitor the 
testimony of witnesses, and to disclose material relevant to the impeachment of the witness, during or after 
testimony. See also Prosecutor v Krstic (Appeals Chamber), April 19, 2004, para 206 for a discussion about the 
Prosecution's obligation to disclose under r 68 as a continuing obligation. 
208 Mid ,Prosecutor v Krstic para 267 (where the statement is made that the Prosecution's obligation to disclose 
exculpatory evidence pursuant to r 68 'continues after the trial judgment has been rendered in a case and 
throughout proceedings before the Appeals Chamber'). 
209 Ibid, para 263; Prosecutor v Krstic (Appeals Chamber), April 19, 2004, para 204; Prosecutor v Kordic and 
Cerkez (Appeals Chamber), December 17, 2004, para 178. 
210 Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 183; Prosecutor v Blaskic 
(Appeals Chamber), July 29, 2004, para 264. 

I t Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 121. See also Prosecutor v 
Kordic and Cerkez (Appeals Chamber), December 17, 2004, paras 178-243; Prosecutor v Blaskic (Appeals 
Chamber), July 29, 2004, paras 270-303; Prosecutor v Krstic (Appeals Chamber), April 19, 2004, paras 154-215 
(and on the issue of remedies see paras 211-215). 
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opposed to a cooperation model of trial, where full disclosure is incompatible with the 
prosecution's responsibility to discharge proof Unlike the civil law, where the role of 
investigation and prosecution are traditionally performed by separate entities, the 
common law has rolled the two functions into one, leaving the prosecutor in a 
disproportionately stronger position to investigate and control the material presented. 
The situation is further complicated by the requirement under the ICTY Rules for the 
prosecutor to investigate both exculpatory as well as incriminating evidence. This 
generates an ambiguity around the role of prosecutor as either impartial or partisan 
presenter of facts in the trial. 

In practice, the prosecution has adopted a minimum compliance response to requests 
for disclosure. Since the defence carmot know what material is in the custody of the 
prosecution, it cannot know what material to seek to have disclosed. The position for 
the defence is made worse by the appeal chamber's inability to level the playing field. 
In response to appeals on the basis of violation of rule 68 disclosure obligations, the 
Appeal Chamber has transferred the onus to the defence to establish: (a) that 
additional evidence exists that might prove exculpatory or mitigating for the accused and 
is in the possession of the prosecution; (b) a prima facie case making out the probable 
exculpatory or mitigating nature of the materials sought; 212  and (c) that material prejudice 
has occurred as a consequence of the evidence not being disclosed (ie, positive proof of 
prejudice). 213  This shift in onus has arguably been an unsatisfactory response by the 
ICTY given that disclosure is central to the ability of the defence to prepare its case, 
and is thereby a vital component of a fair trial. 

4.3.2.5 Equality of arms 
Implicit in the right to a fair hearing is the principle of 'equality of arms'. This is the 
legal notion that each party must have a reasonable opportunity to defend its interests 
under conditions that do not place him/her at a substantial disadvantage when 
compared to his/her opponent, and must be given adequate time and opportunity to 
prepare a defence. 214  The principle of equality of arms falls within the guarantee of a 
fair trial and is a feature drawn from the common law tradition, as a direct 
consequence of the adversarial nature of the proceedings. It is derived from the notion 
of the trial as a duel or contest where it is essential that both sides have equal 
prospects to influence the outcome. Unlike the common law, which has developed 
around a party controlled trial model, the civil law criminal process is led by the judge 
and thus has no equivalent need to monitor equality of arms issues. 

Pursuant to Article 20(1) the ICTY Statute, to the extent possible, it is the role of the 
Trial Chamber to supervise the trial proceedings and ensure that no party is at a 
disadvantage vis-a-vis the other. The failure of the Tribunal to maintain equality 
between the parties was in issue as the first ground of appeal for the defence in the 
Tadic case?" The defence argued that the Trial Chamber had failed to appropriately 

212 
Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, paras 179, 182; Prosecutor v 

Blaskic (Appeals Chamber), July 29, 2004, para 268; Prosecutor v Krstic (Appeals Chamber), April 19, 2004, para 
153. 
213 

Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 242; - Prosecutor v Blaskic 
(Appeals Chamber), July 29, 2004, paras 268, 295. 
214 Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, para 208. 
215 Prosecutor v Tadic, IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 
October 1995. 
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assist the defence in obtaining evidence, and contended that the balance between the 
parties hung excessively on the side of the prosecution. 216  The Appeal Chamber held 
that the right to a fair trial, guaranteed in Article 20(1), covers the principle of equality 
of arms. Having recognised the principle of equality of arms, the Appeal Chamber 
concluded from the jurisprudence of the European Court of Human Rights that the 
principle obligates a judicial body to ensure that in the presentation of its case neither 
party is put at a disadvantage. However, given that the Tribunal was reliant upon the 
cooperation of states, the Appeals Chamber held that the principle of equality of arms 
must be given a more liberal interpretation than in a domestic context, as the 
jurisprudence does not suggest that the principle is applicable to conditions outside 
the control of the Court. The Appeals Chamber further found that the Human Rights 
Committee had interpreted the principle in a procedural sense only, and did not apply 
to an inequality of resources. 217  

The presence of an obligation upon the trial chamber to monitor equality of 
opportunity between the parties indicates that the drafters of the ICTY Statute 
anticipated a contest model of the trial where there is a need to regulate the adversarial 
nature of the proceedings so as to guard against disadvantage. However, the extent of 
the obligation is unclear and vague. The jurisprudence appears to qualify the court's 
duty to monitor equality issues to that within the control of the Trial Chamber. Yet, 
for example, with respect to disclosure of evidence the trial chamber has consistently 
not used its discretion to weigh the balance in favour of the defendant. Similarly, 
equality issues are pragmatically weighed against issues of efficiency, interests of 
justice issues, and the interests of witnesses and victims, where the defendant is only 
one of the many interests to be taken into account, and not necessarily the primary 
interest (as per the common law). 

4.3.2.6 Accepting a guilty plea 
As all defendants are at a resource disadvantage vis-à-vis the office of the prosecution, 
the ICTY has carefully considered the conditions under which it is appropriate to 
accept a guilty plea. Initially, it adopted a common law approach to the taking of a 
plea of guilty. When the ICTY Rules were originally drafted, rules 62 (iii)—(v) 
provided simply for a common law procedure that brought the trial directly to the 
sentencing stage upon the entry of a plea.' This model proved unsuccessful in the 
case of Prosecutor v Erdemovic,' where the accused confessed to the murder of 
civilians?' The defendant's confession was originally accepted by the trial chamber as 

216 
Prosecutor v Tadic (Appeals Chamber), July 15, 1999, paras 43, 44, 48, 52. Note that the Appeal Chamber in 

Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, paras 175-177 was a little more 
conservative in drawing the boundaries of the principle. It held that the principle 'does not imply that the 
Chambers are charged to ensure parity of resources between the Prosecutor and the Defence. 'The right to equality 
of arms is not a right to equality of relief. Likewise, the Chambers are not obliged to regulate conditions beyond 
the control of the International Tribunal.' (para176) 
217 !bid Prosecutor v Tadic. In the absence of evidence that the Trial Chamber failed to assist the Appellant when 
so requested, the Appeals Chamber found that it had not been established that the protection of the principle of 
equality of arms was not extended to the accused at trial (paras 43,44) 
218Vohrah, in IVIcDonald and Swank-Goldman, Substantive and Procedural Aspects of International Criminal Law 
vol I Commentary 2000, 479, 511. 
219 Prosecutor v Erdemovic, Sentencing Judgment 29 November 1996 Case No. IT-96-22. 
220 !bid, para 10. In open court the accused admitted; 'Your Honours — I had to do this. If I had refused, I would 
have been killed together with the victims. When I refused, they told me: 'If you are sorry for them, stand up, line 
up with them and we will kill you too' I am not sorry for myself, but for my family, my wife. Who then had nine 
months, and I could not refuse because then they would have killed me.' 
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a valid plea, but the Appeal Chamber overturned this decision, setting out specific 
requirements for the acceptance of a plea. 22I  The four criteria of a valid plea were 
subsequently encoded in rule 62bis: the plea must (1) be voluntaril )1,222 (2) be 
informed,223  (3) not be equivoca1,224  and (4) be founded upon sufficient factual 
basis.225  The Appeals Chamber went on to stipulate that a guilty plea is only valid in 
circumstances where it is properly informed. It found that, when making the plea, the 
defendant did not understand the nature of the charges against him and the 
consequences of electing a plea of guilty; 226  as such, the plea was not valid. 

The amended process for accepting a valid guilty plea articulates the test lifted 
directly from common law jurisprudence. The civil law, by contrast, is not familiar 
with a mechanism for pleading guilty and so has no comparable procedure. This is 
because the notion of short-circuiting the process by pleading and dispensing with the 
need for a trial is an anathema to civil law understanding of truth-finding. As such, the 
common law influence has predominated at the ICTY. However, where the guilty plea 
is offered as a plea bargain arrangement that has been struck between the parties, the 
civil law judges have voiced their contempt for the process generally and their 
concern for allowing such a procedure given the nature of the offences involved. 227  

4.3.2.7 Public trial 
Once the plea is entered, the trial moves to the substantive phase. If the matter 
proceeds by way of a 'not guilty' plea, a public trial is listed for hearing' The notion 
of a public trial is consistent with Article 14(1) of the ICCPR and Article 6(1) of the 
European Convention on Human Rights, which state that everyone is entitled to a 'fair 
and public hearing'. The public nature of proceedings is an insurance against abuse of 

221 Prosecutor v Erdemovic (Appeals Chamber), Joint Separate Opinion of Judge McDonald and Judge Vohrah, 
October 7, 1997, para 8. See also Prosecutor v Nikolic Momir (Trial Chamber), December 2, 2003, para 54. 
222Prosecutor v Erdemovic (Appeals Chamber), Joint Separate Opinion of Judge McDonald and Judge Vohrah, 
October 7, 1997, para 10. See also Prosecutor v Nikolic Momir (Trial Chamber), December 2, 2003, para 52 ('in 
determining if the guilty plea was made voluntarily, a trial chamber may inquire into the reasons for the change of 
plea and, if the guilty plea is a result of a plea agreement, the conditions under which the agreement was reached'). 
223 Prosecutor v Erdemovic (Appeals Chamber), Joint Separate Opinion of Judge McDonald and Judge Vohrah, 
October 7, 1997, para 14 Can informed plea would require that the Appellant understand (a) the nature of the 
charges against him and the consequences of pleading guilty generally; and (b) the nature and distinction between 
the alternative charges and the consequences of pleading guilty to one rather than the other'). See also Prosecutor v 
Nikolic Momir (Trial Chamber), December 2, 2003, para 52 (' in deciding if the guilty plea is informed, a trial 
chamber may inquire into the accused's understanding of the elements of the crime or crimes to which he has pled 
guilty to ensure that his understanding of the requirements of the crime reflects his actual conduct and participation 
as well as his state of mind or intent when he committed the crime'). 
224 Prosecutor v Erdemovic (Appeals Chamber), Joint Separate Opinion of Judge McDonald and Judge Vohrah, 
October 7, 1997, para 31 (phrasing the test in terms of 'whether the plea was accompanied or qualified by words 
describing facts which establish a defence in law'). See also Prosecutor v Nikolic Momir (Trial Chamber), 
December 2, 2003, para 52 (where the court held that in determining if A plea is equivocal `a trial chamber may, 
question the defence as to its intention to raise any defences'). 
225 Prosecutor v Babic (ICTY Appeals Chamber), July 18, 2005, para 18. See also Prosecutor v Nikolic Momir 
(ICTY Trial Chamber), December 2, 2003, para 52 ('in determining whether a sufficient factual basis for the crime 
exists, a trial chamber may find it necessary to ask the Prosecution to adduce additional or supporting evidence, or 
may ask the accused specific questions to clarify his particular conduct or involvement in the commission of the 
crime to which he has pled guilty'); Prosecutor v Todorovic (ICTY Trial Chamber), July 31, 2001, para 25 (where 
the Trial chamber stated that a guilty plea cannot form the sole basis for the conviction of an accused); Prosecutor 
v Jelisic (ICTY Trial Chamber), December 14, 1999, paras 25, 26, 28 (where the Trial Chamber stated that the 
court must 'verify whether the elements presented in the guilty plea are sufficient to establish the crimes 
acknowledged'). 
226 Prosecutor v Erdemovic, October 7, 1997. 
227 Prosecutor v Nikolic Momir (ICTY Trial Chamber), December 2, 2003, paras 57, 65, 66, 69-73. 
228 ICTY Rules, r 78. 
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process as it opens the trial to the objective scrutiny of the public and holds the 
judiciary accountable to uphold the principles of fairness. Notwithstanding the need 
for public transparency, both human rights instruments provide that the press and 
public may be excluded in the interest of morals, public order or national security. 229  
This qualified right to a public trial is followed by the Tribunal. 230  

4.3.2.8 Sworn evidence 
In addition to submitting the trial process to the rigor of public scrutiny, the witnesses 
called to give evidence are also required to swear to tell the truth. ICTY Rule 90 
provides, as a general rule, that witnesses are obliged to make a solemn declaration 
before testifying. 231  The only exception is where the witness is a child. 232  However, 
such testimony on its own is not sufficient to secure conviction without corroboration. 
As an additional measure to safeguard the integrity of testimony, rule 90 provides that 
a witness who has yet to give testimony is not permitted to listen to other witnesses 
(although it is not a ground for disqualifying a witness). 233  

Both these safeguards come directly from common law procedure. Neither the 
requirement to give sworn evidence nor the need to safeguard witnesses against the 
potential for corroborating with other witnesses are present in the civil law process 
because these testimonials have already been supplied to the investigating judge at the 
pre-trial stage. Hence the integrity of evidence has already been tested. 

4.3.2.9 Trial presentation 
In addition to the integrity of testimony, the ICTY Rules provide for the integrity of 
proceedings. As the trial phase is the procedural stage in which common and civil law 
principles most ardently discord with one another, the drafters were careful to give 
certainty to the order of proceedings.' On the first reading of the Rules, the order of 
trial presentation pursuant to rules 82 et seq appear to have an adversarial 
inclination.235  The trial leads with the opening statements from the prosecution and 
defence, 2" followed by the presentation of prosecution and defence evidence, followed 
by rebuttal and rejoinder. 2" The order of presentation of evidence is examination-in-
chief, cross-examination, and re-examination of witnesses. 238  

The foregoing must, however, be read in context with rule 85(A), which provides that 
the Trial Chamber may change the course of events 'in the interests of justice', 
including ordering additional evidence proprio motu.' To further alter the common 

229 ICCPR Art 14(1) states: 'The press and the public may be excluded from all or part of a trial for reasons of 
morals, public order (ordre public) or national security in a democratic society, or when the interest of the private 
lives of the parties so requires, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice.' 
230 Prosecutor v Nikolic Momir (Trial Chamber), December 2, 2003, para 148. 
231 ICTY Rules, r 90(A); ICTR Rules, r 90(B). 
232 ICTY Rules, r 90(B); ICTR Rules, r 90(C). 
233 ICTY Rules, r.90(C); ICTR Rules, r 90(D). 
234 Safferling, Towards an International Criminal Procedure (2001) 371. 
235 	. Dixon, 'Developing International Rules of Evidence' (1997) 7 Transnational Law & Contemporary Problems 
81, 98. 
236 ICTY Rules, r 84. 
237 ICTY Rules, r 85(A). 
238 ICTY Rules, r 85(B). 
239 ICTY Rules, r 85(A)(v). 
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law trial model, rule 84bis allows the accused to make an un-sworn opening statement 
after the opening statements of both sides have been delivered.. This provision, which 
states that an accused may elect to make a statement 'under the control of the Trial 
Chamber', fundamentally shifts trial procedure from the common law concept of the 
accused as the object of the trial"' to one of the accused being a subject of the trial. 

Over time, the practice of the ICTY has been to cultivate civil law approaches to the 
presentation of evidence. For instance, in Prosecutor v Blaskic24I  the Trial Chamber 
repeatedly summoned witnesses proprio motu under rule 98 and specified that they 
would first testify freely and only afterwards be interrogated by the parties!' 

Typically, though, the trial begins with an opening statement,' where both parties 
may avail of the opportunity to set the direction of the trial. The Defence may reserve 
this right until after the prosecution has laid out its case. At any point in the trial the 
defendant can address the court in open dialogue, or make a statement not under oath, 
which is not subject to questioning or cross-examination. 2" Given that such an 
unswom statement is included into the body of evidence, it can be usefully employed 
by defence if used in a controlled manner, where its implications have been carefully 
considered. Since the accused is neither compelled to make a solemn declaration nor 
required to submit to cross-examination under these circumstances, it can be a way of 
raising matters in an uncontested manner. This feature of the unswom statement is 
drawn from the civil law system, where open dialogue is encouraged and the accused 
participation in his/her trial is expected.' 

After opening, the prosecution calls and leads evidence from witnesses. An oath is 
administered to each witness, who then gives evidence-in-chief This evidence is then 
cross-examined by defence.' There is also provision for reexamination and re-
cross.' Throughout this process it is the Trial Chamber's primary obligation to ensure 
that 'interrogation is effective in ascertaining the truth and that time is not wasted' 248 
Whilst judges can ask questions at any time, it is conventional in the ICTY hearings 
for judges to wait until the end of examinations. 249  

240 Orie,`Accusatorial v Inquisitorial', in Cassese Greta and Jones (eds), The Rome Statute Vol 3 (2002) 1439, 
1468. Note that the unsworn opening statement does not possess the same probative value as the interrogation of 
the accused as a witness, as these statements are not taken under oath or tested by cross-examination. 
241 Prosecutor v. Blaskic, Case No. IT-95-14-T, Judgment, ICTY TC, 3 March 2000. 
242 Jones, The Practice of the International Criminal Tribunal for the Former Yugoslavia and Rwanda (2000) 431. 
243 ICTY Rules, r 86. 
244 ICTY Rules, r 84bis. Note; no such procedure exists in ICTR Rules. 
245 Robinson, 'Ensuring a .  Fair and Expeditious Trials at the International Criminal Tribunal for the Former 
Yugoslavia' (2000) 11European Journal of International Law 569. 
246 ICTY Statute Art 21 provides for the right of the defendant to both call and examine witnesses. This should be 
read together with ICTY Rules, r 85(A) which states that 'each party is entitled to call witnesses and present 
evidence. Unless otherwise directed by the Trial Chamber in the interests of justice, evidence at the trial shall be 
presented in the following sequence (i) evidence for the prosecution (ii) evidence for the defence (iii) prosecution 
evidence in rebuttal;(iv) defence evidence in rejoinder'. 
247 ICTY Rules, r 85(B). 
248 ICTY Rules, r 90(F). See Prosecutor v Tadic Case No IT-94-A-19 & 23 July 1996 3827-3935 and Prosecutor v 
Kristic Case No IT-98-33A Nov 21 2003 (at p 100 of the transcript), which are instructive regarding the role of 
judge in the trial process. 
249 Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 767, 788. See ICTY Rules, r 
85. 
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At the end of the case for the prosecution, the defence must file a comprehensive list 
of witnesses, similar to that provided by the prosecution before trial." At this point, a 
pre-defence conference is convened pursuant to ICTY Rules rule 73ter. Evidence is 
then called by defence on much the same basis as the case for the prosecution. There 
was initially no provision for a 'no case to answer' submission, as per the common 
law. However a motion for acquittal (or the equivalent of a common law no case 
submission) was filed by the defence in the Tadic251  case before the ICTY Chamber 
II. This was lodged at the end of the presentation of the prosecution's case. The 
motion was rejected on the merit. But the very fact that the Trial Chamber considered 
the motion on its merit, instead of simply finding that such a motion was not 
specifically provided for in the Rules, opened the way for future no case submissions. 
A similar application was filed in the Celebici252  trial. As a consequence of these 
decisions an amendment was adopted" allowing for motions for acquittal. The 
intention behind this amendment may have been to either improve efficiency and/or 
fairness to the accused or may have been 'inspired by the intention to furnish stronger 
protection to the presumption of innocence.' 2 4  

If, however, the accused adduces evidence in his/her own defence, then in response to 
evidence called by the defence the prosecutor may lead evidence in rebuttal and 
defence may follow with rejoinder evidence. 255  In all cases the defendant is entitled to 
the last word as a fundamental procedural fairness guarantee. 

Notwithstanding the adversarial nature of the trial sequence set out in rule 85, which 
advances a party led presentation style, there are elements that have imported a strong 
judicial control over the proceedings. Pursuant to rule 98, the Trial Chamber can order 
the parties to call evidence. The trial chamber has the power to order the parties to 
shorten the length of time spent examining witnesses" and can require the parties to 
shorten their witness lists where additional witnesses are duplicitous!' Rule 90(F) 258  
of the ICTY Rules provides that the Trial Chamber 'shall exercise control over the 
mode and order of interrogating witnesses and presenting evidence' so as: (i) to make 
interrogation and presentation effective for the ascertainment of the truth; and (ii) to 
avoid needless consumption of time. This gives the trial chamber the authority to 
control the cross examination, which in practice the judges have proved only too 
ready to do. The fact that the trial chamber can order the parties to adduce evidence' 
in addition to evidence already called by the parties is not only reflective of the civil 

250 ICTY Rules, Rule 65 ter (G), ICTR Rules, Rule 75 ter. 
251  Prosecutor v Tadic Decision on Defence Motion for Acquittal , Case No. IT-94-I-A. 
252  Prosecutor v. Zejnil Delalic et al. ("Celebici"), Case No. I1-96-21-A, Trial Chamber II, Decision on 
Motion for Acquittal 11-96-23/1-1„ 
253 Amendment adopted at the 20th Plenary Session in July 1999, Revision 16 of the Rules of Procedure and 
Evidence. 
254 Cassese, Greta and Jones (eds), 'The Rights of the Accused', in ICC Commentary, Volume II, (2002) 1345. 
255 ICTY Rules, r 85(A)(v)(ii), (iii), (iv). 
256 ICTY Rules, rr 73bis(C) and 731er(C). 
257 1CTY Rules, rr 73bis(D) and 73ter(D). This power is balanced against the parties' power to reinstate the witness 
list after the trial commences pursuant to rr 73bis(E) and 73ter(E). 
258 Introduced initially as f 90(G). 
259 ICTY Rules, r 85(A)(v). Although there is no express provision with regard to the trial chamber calling 
witnesses on its own behalf, this was done in Prosecutor v Kristic (Decision to summons a Witness Proprio Motu 
Case No IT-98-33A), where the trial chamber summoned a witness without consulting the parties. The ruling did 
not specify from where the power was derived or what principles ought govern or guide such a discretion. 
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law practice of judicial inquiry, but also is indicative of a new balance struck of 
between both major legal traditions. 260  

The ICTY trial system is characterised by a significant shift away from the common 
law notion of judicial passivity to an active controller of the proceedings. Successive 
amendments have granted to the Trial Chamber a suite of powers to determine the 
mode and order of the trial, the interrogation of witnesses and the general presentation 
of evidence. In practice there is a high degree of intervention from the bench that 
tends to swing the pendulum in favour of strong judicial influence over the direction 
of proceedings. 261  

4.3.2.10 Trials in absentia and anonymity of witnesses 
It is generally the case that throughout the presentation of evidence the accused should 
be present.262  This principle was first established in the report of the Security Council, 
which expressly decided not to authorise the conduct of trials in absentia. 263  However, 
the lack of arrests in the early stages of the ICTY's existence led to liberal construing 
of the defendant's waiver of the right to appear. Although the Tribunal was initially 
averse to trial proceedings without the accused present, 2" there emerged a pragmatic 
reason to move it beyond the impasse of insufficient arrests. Provision was then made 
for rule 61 hearings to deal with the issue of indicted suspects who could not be 
brought to trial. A rule 61 proceeding permits the prosecution to present evidence 
publicly and call witnesses with the stated purpose of reconfirming the indictment 
against the defendant. In the event that a prima facie case is established the judge will 
issue an international arrest warrant. This amended procedure does not offend the 
common law distaste for in absentia hearings, and is not discordant with human rights 
treaties that require the defendant be present at tria1,265  because strictly speaking it is 
not a hearing as neither conviction nor sentence is issue at the conclusion. Instead it is 
an innovative procedural solution that embraces civil law openness to the concept of 
proceeding with a matter in circumstances where the defendant has forfeited the right 
to be present at trail. 

This pragmatic approach was also carried across to the issue of anonymous witnesses, 
when it became apparent that valuable testimony would be lost to the court if 

260 Keen, 'Tempered Adversariality: The Judicial Role and Trial Theory in the International Criminal Tribunals' 
(2004) 17 Leiden Animal of International Law 767, 792 . Keen suggests the power of a judge to call witnesses is 
sui generis 
261 1CTY Rules, r 90(G) states that: 'The Trial Chamber shall exercise control over the mode and order of 
interrogating witnesses and presenting evidence, so as to (i) make the interrogation and presentation effective for 
the ascertainment of truth; and (ii) avoid needless consumption of time'. 
262 This interpretation is backed by the UN Secretary-General's Report, which is unequivocal on this issue. It 
stated that a 'trial should not commence until the accused is physically present before the international tribunal. 
There is a widespread perception that trials in absentia should not be provided for in the statute as this would not 
be consistent with Article 14 of the International Covenant on Civil and Political Rights, which provides that the 
accused shall be tried in his presence.' See Report of the Secretary-General pursuant to Para 2 of Security Council 
Resolution 808 (1993), UN Doc: S/25704, 3 May 1993 and S/25704/Corr.1, 30 July 1993, Part V. A. at para 101. 
263 lb id, para101. 
264 Prosecutor v Blaskic, Appeal Court Decision October 29 (1997) para 59. In this case the Appeal Chamber held 
that 'it would not be appropriate to hold in absentia proceedings against persons falling under the primary 
jurisdiction of the international tribunal.' The Chamber went on to say that this position does not change 'even 
when the accused has clearly waived his right to be tried in his presence' because it Would prove extremely 
difficult to determine the innocence or guilt of the accused. 
265 ICCPR Article 14(3)(d); ICTY Statute Article 21(4)(d); ICTR Statute Article 20(4)(d); /CC Statute Article 
67(1)(d); American Convention Article 8(2)(d).. 
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protective measures were not extended to witnesses giving oral evidence in court. 
When dealing with issue of testimony by anonymous witnesses, the Trial Chamber in 
Prosecution v Tadie 6  attempted to balance various considerations in interpreting the 
accused's rights. It held that the appropriate equation was to weigh 'the interest in the 
ability of the defendant to establish facts ... against the interest of the anonymity of 
the witness'. 267  The Trial Chamber explained that [t]he balancing of these interests is 
inherent in the notion of a fair trial' Here again the ICTY assessed a fair trial not only 
with reference to the fair treatment to the defendant but also to the witnesses. 268  The 
Trial Chamber concluded that anonymity of a witness did not offend the right of the 
accused to confront witnesses, and did not necessarily violate the right of the accused 
'to examine, or have examined, the witnesses against him'. 269  The Chamber noted 
that: 

Anonymity of a witness does not necessarily violate this right, as 
long as the defence is given ample opportunity to question the 
anonymous witness. Witness anonymity will restrict this right to the 
extent that certain questions may not be asked or answered, but, as 
noted above and as evidenced in national and international 
jurisdictions applying a similar standard, it is permissible to restrict 
this right to the extent that is necessary. 270 

The Trial Chamber added that owing to the exceptional circumstance and the nature 
of the crimes prosecuted, [i]t is for this kind of situation that most major international 
human rights instruments allow some derogation from recognized guarantees'.' It 
relied on the existence of derogation clauses (Article 4 of the ICCPR) as showing that 
the rights of the accused guaranteed under the principle of the right to a fair trial are 
'not wholly without qualification'. 272  In so determining, the Tribunal ignored the 
work of the Human Rights Committee and a quantity of international jurisprudence 273  
on the subject of derogation from the right to fair tria1. 274  Instead it sought guidance 
from domestic law. 

266 Prosecutor v Tadic Case No IT-94-1-T 10 August 1995. 
267 'bid, para 55. 
268 !bid, 55 
269 Prosecutor v Tadic Case No IT-94-1-T 10 August 1995 see: Separate Opinion of Judge Stephens on the 
question of anonymous testimony. Judge Stephen disagreed with the majority of the Trial Chamber and added a 
Separate Opinion making reference to the European Convention on Human Rights. Judge Stephen rejected the 
majority view that the right to cross examination, pursuant to Art 21(4) of the Statute, could be limited to allow for 
anonymous witnesses. 
270 'bid, paras 67, (where the majority set out the following safeguards when granting witness anonymity: [I] the 
judges must be able to observe the demeanour of the witness; [2] the judges must know the identity of the witness 
in order to test the reliability of the witness; [3] the defence must be allowed ample opportunity to question the 
witness on issues unrelated to his or her identity or current whereabouts, such as how the witness was able to 
obtain the incriminating information but still excluding information that would make the true name traceable; and 
[4] the identity of the witness must be released when there are no longer reasons to fear for the security of the 
witness). 
271 !bid, para 61. 
272 !bid, para 61. 
273 According to the Draft Optional Protocol III to the ICCPR, 'the use of testimony of anonymous witnesses 
during a trial is a violation of the defendant's right to examine witnesses against him or her.' Draft Declaration on 
the Right to a Fair Trial and a Remedy, reproduced in Bassiouni and de Zayas, The Protection of Human Rights in 
the Administration of Criminal Justice: A Compendium of the United Nations Norms and Standards (1992) 69- 
187. 
274 Ibid, 88-190, which identifies the rights under Art 14 as non-derogable. 
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In his Separate Opinion Judge Stephens set out his concern about the consequences of 
deviating from the principle that a defendant should be able to confront his accuser. 
His Honour stated that: 

The cumulative effect of the relief sought ...would permit, for the testimony • 
of these important and vulnerable witnesses, hearings in camera, the name and 
other identifying data of a witness withheld from the defence and the 
testimony given from a special room linked to the courtroom by closed circuit 
television and the use of voice altering devices and the image of the witness 
either so distorted as to be unrecognizable or not transmitted at all to the 
defence. The consequence could be that to the defence the accuser would 
appear as no more than a disembodied and distorted voice transmitted by 
electronic means. Yet this could be the means of bringing before the Chamber 
evidence which the prosecution has described as either very important or 
important, evidence which could lead to the accused's conviction on very 
serious charges. 

The result of the ruling is contrary to that stated in the Commentary to the ICCPR, 
which notes that the accused's right to examine, or have examined, witnesses against 
him is without restriction. 275  Nevertheless the Trial Chamber's ruling in Tadic 
appears to comply with provisions of its Statute that impose the duty to balance the 
rights of the accused with the mandated interests of victims and witnesses. Here again 
the Tribunal has interpreted the fundamental rights of the accused using a contextual 
method of analysis that 'cherry-picks' the standards that apply to the trial. Some 
commentators have suggested that this has the effect of an ad hoc application of 
human rights norms. Sloan makes the observation that: 

One is left with the impression that the Trial Chamber relied on 
international human rights norms when it considered them to be supportive 
of its decision, and when it could find no further support, it looked 
elsewhere — in this case it looked to domestic law. 276  

4.3.3 ADMISSION OF EVIDENCE 
In the context of the ICTY's ad hoc procedural model, a central protection for the 
accused is the filter mechanism that operates to gate-keep facts from peripheral and 
prejudicial material. This issue has proven the single most controversial aspect of the 
trial to reconcile the two legal traditions. This is because qualitative restraint over the 
ICTY's discretion to admit evidence is a common law concept that does not translate 
to civil law evaluation. Judge May of the ICTY defined the term 'evidence' as 
meaning 'the information which is put before the court in order to prove the facts in 
issue, that is, those facts which the prosecution must establish in order to prove their 
case and the defendant must establish in order to raise a defence'. 277  While both legal 
traditions can agree with this concept of evidence, they radically depart on the 
question of whether or not this information should be filtered at the point of 
admission. 

275 Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (1993) 262. 
276 Sloan, 'The International Criminal Tribunal for the Former Yugoslavia' (1996) 9 Leiden Journal of Int1 Law 
479, 494. 
277 May, Criminal Evidence (1999) 3. 
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The debate that raged in earlier centuries remains real today. This resistance on the 
issue of how to appropriately treat evidence stems from root perceptions about the 
relationship of fairness to power. The common law subscribes to a view, based upon a 
distrust of official power and the need to jealously guard the individual against the 
excesses of arbitrary judicial power. This translates to a highly regulated criminal 
procedure that monitors the exercise of power and the corresponding impact on 
individual liberty. Civil law procedure took a narrow approach to conferring official 
powers to the court. An exhaustive list of judicial powers was located in the code and 
a strict literal interpretation was to govern the extent of powers exercised. The civil 
law attributed to judicial officers professionalism rather than a distrust, and hence 
could not accept that a set of determinative rules governing evidence could establish 
in advance the manner in which evidence would be treated by the courts. This 
distinguishing feature of the two approaches is a contemporary source of strain in the 
ICTY that polarises the manner in which judges treat evidence. 

Rules of evidence do not receive comprehensive treatment in either the ICTY Statute 
or the ICTY Rules. 278  The Tribunal is governed by limited evidentiary rules, which 
craft an evidentiary system that is unquestionably continental in nature. 279  In short, the 
treatment of evidence before the ICTY 'resembles criminal trials held under civil law 
systems, operating under a 'free evaluation of evidence'. 280  In much the same manner 
as Justice Jackson dismissed the need for a complex of rules of evidence in•
Nuremberg, the President Judge, Antonio Cassese in his Summary of Procedure noted 
that admissibility rules 'have developed out of the ancient trial by jury system' and 
are unnecessary in the international trial, given the absence of a jury.281 

Yet the simplistic approach of both Justices Jackson and Cassese, in dismissing rules 
of evidence on this basis, arguably fails to recognise that there are other underlying 
reasons in common law for controlling the admission of evidence. These are the 
partisan (or adversarial) nature of the proceedings and the lack of impartiality in 
evidence gathering. In the civil law system the core stage of criminal proceedings is 
the pre-trial stage, whereupon trial judge relies heavily on 'dossier' information 
collected by the investigating judge, such that it is not always perceived as necessary 
for a witness to be called at trial. As such, there is very little clear distinction between 
information contained in the dossier and evidence, which in practice translates to a 
liberal admission of material to the court for consideration. Since the function of the 
trial is to confirm the content of the dossier, the weight attached to individual facts 
presented is the filter mechanism on what is ultimately accepted as fact. 

At common law, by contrast, the determination of facts is the task of the jury; thus the 
only information capable of admission is that produced by the parties at trial, and 
made subjected to a complete body of legal exclusionary rules that govern what 
evidence can be admitted to the jury. The role of the judge is to determine the law. 

278 Ryneveld and Mundis, The Changing Face of International Criminal Law: Selected Papers (2002) 51, 54. In 
fact of the 125 rules initially adopted, only ten were rules of evidence. 
279 Fairlie, 'The Marriage of Common and Continental Law at the ICTY' (2004) 4 International Criminal Law 
Review 243, 281. 
280 Prosecutor v Musema, Judgment and Sentence, Case No. ICTR-96-13-T (Jan 27, 2000) para 75. 
281 Cassese, Statement of the President Made at the Briefing to Members of Diplomatic Missions, Summary of 
Rules of Procedure at the International Criminal Tribunal for the Former Yugoslavia UN.Doc. IT/29 (1994). 
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With respect to the facts presented, it is the judge's responsibility to filter the 
information that is allowed, using the legal mechanism of admissibility. In this way, 
only facts deemed admissible form the body of evidence to be considered by the jury. 

It follows that evidence means completely different things in the two traditions. 
Similarly, the filter mechanism in the common law is admissibility and for the civil 
law is the ultimate weight that attaches to each fact in the final deliberation. 
Attempting to reconcile these divergent approaches before the ICTY has proved a 
difficult accommodation. 

4.3.3.1 Standard of proof 
The standard of proof required is drawn directly from the common law, and is 
contained in rule 87(a), which stipulates that a 'proof beyond reasonable doubt' is 
required in order to sustain a conviction of guilt. The trial procedure operates on the 
premise that the prosecutor carries the onus of proving the case beyond reasonable 
doubt. 282  Although the legal instruments are silent as to the allocation of this burden, 
the Tribunal has held that it is an implicit consequence of the presumption of 
innocence as set out in Article 21(3) of the ICTY Statute.'" The presumption that the 
accused is innocent until proven otherwise means that the accused is entitled to the 
benefit of any reasonable doubt, and therefore that the evidence presented on the trial, 
and upon which the prosecution relies, must displace doubt reasonably held. 2" 
Although a circuitous way of getting to the issue of onus of proof, it is a feature of the 
ICTY trial process that the prosecution has a clear obligation to discharge the onus of 
proof. This burden is unaltered by the accused's decision to testi fy.285  

Notwithstanding the wholesale adoption of the common law feature that the 
prosecution carries the burden of proof, the absence of express provision leaves the 
accused open to a civil law interpretation, which places no such requirement upon one 
party to the hearing. This is because in the civil law system both sides assist the court 
in its inquiry. 

In practice, the pendulum has swung in favour of the civil law through judicial 
interpretation of specific provisions. There are numerous incidents where the ICTY 
Rules provide for a shifting of onus to the defence to satisfy the Tribunal of certain 
matters. From a procedural fairness perspective, the most notable incidences of 
reversal of onus relate to a positive obligation on the defence to show 'extraordinary 

282 
Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, para 833 (`The Appeals 

Chamber finds that the standard of proof to be applied from the point of view of a trier of fact is beyond a 
reasonable doubt, and the burden of proof lies on the Prosecution'); Prosecutor v Vasiljevic (ICTY Appeals 
Chamber) February 25, 2004, para 120; Prosecutor v Simic, Tadic, and Zaric (ICTY Trial Chamber), October 17, 
2003, para 19; Prosecutor v Limaj et al (ICTY Trial Chamber), November 30, 2005, para 10; Prosecutor v 
Halilovic (ICTY Trial Chamber), November 16, 2005, para 12; Prosecutor v Krstic (ICTY Appeals Chamber), 
April 19, 2004, para 81; Prosecutor v Strugar (ICTY Trial Chamber), January 31, 2005, para 5; Prosecutor v 
Blagojevic and Jokic (ICTY Trial Chamber), January 17, 2005, para 18. 
283 See ICTR Statute, Article 20(3). For authority for the application of the presumption of innocence see 
Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 833; Prosecutor v Limaj et al 
(ICTY Trial Chamber), November 30, 2005, para 10; Prosecutor v Blagojevic and Jokic (Trial Chamber), January 
17, 2005, para 18; Prosecutor v Nikolic Momir (ICTY Trial Chamber), December 2, 2003, para 148; Prosecutor v 
Strugar (Trial Chamber), January 31, 2005, para 5; Prosecutor v Simic, Tadic, and Zaric (ICTY Trial Chamber), 
October 17, 2003, para 19; Prosecutor v Halilovic (ICTY Trial Chamber), November 16, 2005, para 12. 
284 Prosecutor V Krnojelac Judgment, 15 March 2002, para. 5 
285 Prosecutor v Limaj et al (ICTY Trial Chamber), November 30, 2005, para 22; Prosecutor v Kvocka et al 
(ICTY Appeals Chamber), February 28, 2005, para 289. 
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circumstances' for the purposes of an application for pre-trial release. A second 
instance is the shift in onus from the prosecution to the defence to demonstrate 
positive proof of the existence of exculpatory evidence in the custody of the 
prosecution and to show actual harm resulting from the failure to disclose the same. 
Both these examples of fundamental shifts in onus militate against the defendant's 
right to have the case against him/her proved beyond reasonable doubt and the right to 
be presumed innocent until proven otherwise. 

4.3.3.2 Principle of orality 
Another tension between civil and common law is the issue of the 'porous' distinction 
between information and evidence. Rule 92606  provides the Trial Chamber with the 
discretion to allow written statements into evidence, without the requirement of 
calling the maker of the statement. The rule allows the Trial Chamber to admit 'in 
whole or in part, the evidence of a witness in the form of a written statement in lieu of 
oral testimony, which goes to the proof of a matter other than the acts and conduct of 
the accused as charged in the indictment'?" It proceeds to identify factors both in 
favour and against admission of evidence?" It is interesting from a procedural 
fairness point of view that a trial , transcript from another trial may be admitted in 
circumstances where a 'transcript of evidence given by a witness in proceedings 
before the Tribunal, goes to the proof of a matter other than the act and conduct of the 
accused'. 

The liberal admission of written evidence is an aspect of procedure drawn from the 
civil law, which places heavy reliance upon the written dossier and makes little 
distinction between information filed and evidence attested to under oath. Having said 
this, the ICI'Y Statute9 provides that, the accused has the right to 'examine, or have 
examined' the witnesses against him or her. This provision sets out the principle of 
`orality', thereby mandating the preference for oral over written testimony. The 
principle of orality attributes weight to evidence sworn to under oath and attested to 
under examination and cross-examination in trial. 

In practice, the Tribunal has sought to balance the efficiency of permitting written 
material with the need to test evidence that is potentially damaging to the accused. 29°  
The general rule is that `[alll evidence directly implicating the accused must be 
presented by oral testimony' and only peripheral 'matters of proof other than acts and 

286 Adopted on 13 December 2002 (ICTY) and 6 July 2002 (1CTR). 
287 Such a written statement would need to be supplemented by a declaration stating that the contents of the written 
statement is true and correct to the best of his or her knowledge and belief see Rule 92 bis (B)(i)(a). Note however 
the ICTY Rules, as per the original draft, adopted by the Tribunal, established a preference for live testimony. The 
Sub-rule provided: 'Witnesses shall, in principle, be heard directly by the Chambers unless a Chamber has ordered 
that witness be heard by means of a deposition as provided for in Rule 71.' ICTY Rules, original Rule 90(A). 
288 Material that might be included under this rule is written statements presented in lieu of a witness in 
circumstances where the chamber is satisfied that there are satisfactory indicia of reliability. Factors which might 
protect a defendant from the admission of written evidence under this section, include (i) an overriding public 
interest in the evidence in question being heard orally (A)(ii)(a). (ii) a demonstration by objecting party that its 
nature or source is unreliable or alternatively at the prejudicial effect outweighs its probative value (A)(ii)(b) or 
(iii) any other factor which make it preferable that a witness give evidence orally before the court (A)(ii)(c). 
Furthermore, a written statement may be presented where a witness has died, can no longer be traced, or is unable 
to give evidence due to a physical or mental condition. 
289 ICTY Statute, Art 2I(4)(e). See also ICTR Statute, Art 20(I)(e). 
290 Prosecutor v Halilovic, (Trial Chamber), November 16, 2005, para. 15 for authority for the proposition that 
there is a preference for witnesses to give evidence orally. Also Prosecutor v Blagojevic and Jokic, (Trial 
Chamber), January 17, 2005, para. 21. 
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conduct of the accused' can be admitted in written form. 29 ' In this way the Tribunal 
has demonstrated a trend towards preserving the procedural guarantee set out in 
Article 14 of the ICCPR, which provides for the accused's right to confront witnesses 
against him/her. This preservation of the accused' right to confrontation presents a 
middle ground between civil and common law procedure. That is to say, the extent to 
which only oral testimony and evidence admitted in the trial can be used in assessing 
a defendant's guilt is perhaps not as rigidly guarded as the dictates of common law 
would require and the full extent of the rule of hearsay might protect. 292  Equally the 
position does not go as far as the traditional civil law procedure, where the trial judge 
merely reviewed the written material set out in the dossier. Note, however, that on this 
issue there has been some convergence in domestic jurisdictions with modern civil 
law incorporating the principle of orality (in large part due to international obligations 
set out in the ICCPR). 293  

The degree to which the principle of orality is observed before the ICTY in practice 
depends largely upon the judicial makeup of the bench. 294  There is often a tendency to 
let in a quantity of documents, on the justification that judges are professionals and as 
such are competent in the task of determining what weight to give a document. The 
amendment of procedure to permit pre-trial access to the case file has meant that 
witness statements are furnished upon the court as a matter of course. It is also 
common practice for the prosecution to seek to include academic, political, and 
historical reports, as well as findings by a committee of experts, to set up the general 
context of the tria1. 295  

The ICTY Chamber concluded in Prosecutor v Kordic 296  that the possibility of cross-
examination by the defence, was a fundamental requirement to ensure a fair trial. The 
Trial Chamber did not go as far as to adopt the common law approach to documentary 
evidence, where documentary evidence may only be introduced through a witness for 
the purpose of their authentication. The ICTY's interpretation of the right to cross-
examine witnesses however, confirms the general human right of the accused to 
examine or have examined the witnesses against him as recognized in Article 14(3)(e) 
ICCPR, Art. 6 (3) (d) ECHR and adopted by Art. 21 (4) (e) ICTY Statute. 

Whilst the ICTY has shown a preference for live testimony, this position has been 
diluted over time. The former rule 90(A), which articulated the live testimony 
principle, was deleted 297  and in its place was a rule that permitted indirect evidence in 

292 ICTY Rules, r 92bis. 
293 ICCPR Art 14(1), I4(3)(e). 
293 ECHR Art 6(3)(d) provides that the accused has the right to 'examine or have examined witnesses against him, 
and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses 
against him'. 
294 The author was the legal officer attached to the Prosecutor v Dokmanovic trial team, and was present on the 
trial, when the trial chamber (Judge Antonio Casesse presiding) ordered boxes of documents to be delivered to 
chambers, without the requirement that each document to be individually admitted or authenticated. 
295 Generally, such evidence is sought to be admitted by order pursuant to ICTY Rules, rr 71 and 92bis, but may be 
refused by the court. 
296 Prosecutor v Kordic and Cerkez, Decision on Prosecutor's Submission Concerning 'Zagreb Exibits' and 
Presidential Transcript' 1 December 2000 (IT-95-14/1) Para 43-44. 
297 19th amendment to the ICTY Rules in December 2000. 
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the interests of justice. 298  As a direct consequence the admission of testimony by 
video-link was relaxed. The new rule allowed the Trial Chamber to 'receive the 
evidence of a witness orally or, where the interests of justice allow, in written form'. 
The strength of the position was further complemented by rule 92bis(A), according to 
which a 'written statement' can be admitted 'in lieu of oral testimony' if it 'goes to 
proof of a matter other than the acts and conduct of the accused'. These amendments 
have been severely criticized, especially by common lawyers. Indeed, former ICTY 
Judge Wald described the amendments as a '180 degree turn from earlier emphasis on 
the 'principle of live testimony' 299  to an 'emerging dominance of written testimony'' 

Whilst the amendment signifies a significant shift, the situation is not a dramatic 
change in position in practice. Whilst the border line between oral and written 
evidence has been blurred, 30I  live testimony still remains indispensable to prove the 
individual guilt of the accused.' This is because the limiting wording of Rule 92bis(A) 
restricts the admission of written statement to peripheral matters not relating to the 
specific charges in the indictment . For all matters pertaining to the charge the 
prosecution must call oral testimony. 

Academics appear to be split on the permission of written evidence. McGoldrick notes 
that '[i]t is difficult to see how [reliance by the authorities on written evidence alone 
could comply with Article 14(3e) [of the ICCPR] or indeed the general fair hearing 
requirement in Article 14(1).' 3°3  Others argue that the relaxation of admission of 
written testimony must also be matched against the ICTY case law relating to the 
interpretation of the rights of the accused, which has developed around a strict 
standard of a fair trial, in particular the testing the reliability of the evidence. 304  

The advantage of the ability to admit written testimony by consent should not go 
unrecognized. 305  Clearly the capacity to admit non contentious material in written 
form is a time saving measure, 06  provided the accused's rights are not negatively 
impacted. 307  At the international level, it is expected that the bench of professional 

298 1CTY Rules, r 89(F). 
299 Wald, 'To "Establish Incredible Events with Credible Evidence' (2001) 42 Harvard International Law Journal 
535, 548. 
300 !bid, 550. 
301 Ibid, 550. 
302 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 28. See also 
Guariglia, 'The Admission of Documentary Evidence', in Fischer et al (eds), International and National 
Prosecution of Crimes under International Law (2001) 678. 
303 McGoldrick, The Human Rights Committee: Its Role in the Development of the International Covenant on Civil 
and Political Rights (1991) 409. 
304 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 27-28. 
305 The situation at the ICTY is a significant advance from the Post World War 11 military trials. The reliance on 
witness testimony distinguishes the current trials from those of Nuremberg and Tokyo where the Prosecution case 
relied heavily upon documentary evidence. See One, 'Accusatorial v Inquisitorial Approach in International 
Criminal Proceedings' in Cassese, Geata and Jones (eds), The Rome Statute vol 3 (2002) 1439, 1460. 
306 Expert Group's Report to Conduct a Review of the Effective Operation and Functioning of the ICTY and the 
ICTR 22 November 1999, UN Doc A154/634 at para 85. The Expert Group Report stated that the judges expressed 
the belief that the prolonged nature of Tribunal proceedings was attributable to insufficient control over the 
proceedings. 
307 Guariglia, 'The Admission of Documentary Evidence and the Alternative Means to Witness Testimony' in 
Fischer et al (eds), International and National Prosecution of Crimes under International Law (2001) 677. Note 
that the Expert Group's Report of 1999 recommended the use of other forms of evidence, in particular written 
'prepared testimony': Expert Group's Report to Conduct a Review of the effective Operation and Functioning of 
the ICTY and the ICTR, 22 November 1999, UN Doc A154/634, para 85. 
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judges have sufficient training to be able to balance these considerations and weigh 
the evidence, taking into account the necessary considerations of justice and the rights 
of the accused 

4.3.3.3 Admissibility of evidence 
Contained within the Statute of the ICTY there are no provisions dealing directly with 
the admissibility of classes of evidence.'" In spite of just 10 (of the 125) rules 
originally adopted by the Tribunal referring to the regulation of evidence 309  there has 
been little advancement made by way of tightening the evidence rules. The ICTY, like 
its predecessors, employs 'a free system of evidence, both with regard to admissibility 
and evaluation'. 310  The Trial Chamber has broad discretion to give 'a fair 
determination of the matter before it', 311  taking into account 'the spirit of the Statute 
and the general principles of law' 312and 'the need to ensure a fair trial'. 313  In practice, 
this has meant that there is little tendency to exclude evidence and a general 
admission of 'any relevant evidence which [the court] deems to have probative 
value' . 314  

The most noteworthy statement of position is summarised in Prosecutor v 
Aleksovski,315  where the President ICTY Judge Antonio Cassese, pointed out two 
major adaptations with respect to the laws of evidence. He stated: 

there are two important adaptations to the general adversarial system. The first 
is that, as at Nuremberg and Tokyo, we have not laid down technical rules for 
the admissibility of evidence... this Tribunal does not need to shackle itself to 
restrictive rules which have developed out of the ancient trial by jury system. 
All relevant evidence may be admitted by the Tribunal unless the probative 
value is substantially outweighed by the need to ensure a fair and expeditious 
trial.... Secondly, the Tribunal may order the production of additional or new 
evidence proprio motu this will enable us to ensure that we are fully satisfied 
that the evidence on which we base our final decisions and to ensure that the 
charge has been proved beyond reasonable doubt L..] We feel that, in the 
international sphere, the interests of justice are best served by such a provision 
and that the diminution, if any, of the accused's rights is minimal by 
comparison. 316  

308 The same is true of the Statute of the ICTR. 
309 Ryneveld and Mundis, The Changing Face of International Criminal Law; Selected papers (2002) 54. There 
are however thirteen rules of evidence which govern the Trial Chamber's conduct set out in the Rules of Evidence 
and Procedure. Robinson, 'Ensuring a Fair and Expeditious Trials at the International Criminal Tribunal for the 
Former Yugoslavia' (2000) 11 European Journal of International Law vol 11 569, 569. . 
310 Rodrigues and Toumaye, 'Hearsay Evidence', in May et al (eds), Essays on 1CTY Procedure and Evidence in 
Honour of Gabrielle Kirk McDonald (2001) 291, 296. 
311 Prosecutor v A leksovski, Decision on the Prosecutor's Appeal on the Admission of Evidence 16 February 1999 
(IT-95-14/1-AR73) (Appeal Chamber decision). 
312 ICTY Rules, r 89(B). 
313 ICTY Rules, r 89(D).. 
314 1CTY Rules, r 89(C). 
315 Prosecutor v Aleksovski, Decision on the Prosecutor's Appeal on the Admission of Evidence 16 February 1999 
(IT-95-14/1-AR73) (Appeal Chamber decision). 
316  Ibid 
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ICTY Rule 89 is the primary evidentiary rule, and is consistent with Article 19 of the 
IMT Charter.'" Evidence that is relevant318  and has probative value' is admissible, 
provided that its admissibility is not substantially outweighed by the need to ensure a 
fair trial' In the event that evidentiary issues arise that the rules do not provide for, 
sub-rule 89(B) requires the Trial Chamber to 'apply rules of evidence which will best 
favour a fair determination of the matter before it'. ICTY rule 89(B) has been 
interpreted as inviting 'common sense' and 'reasonable' approaches,' affording what 
has been described as a 'golden opportunity to craft a workable and just procedural 
and evidentiary regime that will foster the interests of international justice'. 322  

If rule 89(B) is read together with rule 89(C), which permits the Trial Chamber to 
'admit any relevant evidence which it deems to have probative value' what this 
reveals is a relaxed civil law approach, leaning towards the free evaluation and 
admission of evidence. With respect to the admission of evidence, the ICTY trial 
chamber has viewed the rules as 'charting a course somewhere between common law 
tradition of carefully controlling the admission of evidence and the civil law tradition 
(which does not involve potentially prejudicing the jury) of allowing virtually any 
information to be presented'. 323  

In relation to the general admissibility of evidence, rule 89 gives the Tribunal wide 
scope for the admission of evidence. Indeed the Trial Chamber is on record as 
articulating the sentiment that it 'believes that it should not be hindered by technical 
rules in its search for truth, apart from those listed in Section 3 of the Rules'. 324  

Elsewhere the Trial Chamber highlighted that 'Nile purpose of the Rules is to 
promote a fair and expeditious trial, and Trial Chambers must have the flexibility to 
achieve that goal'. 325  Perhaps one of the most instructive decisions of the court, which 
sets out the official position with regard to the admissibility and weight of evidence is 
the case of Prosecutor v Brdanin and Talic.326  There the ICTY Trial Chamber held 
that mere admission into evidence does not on its own, indicate that the content will 
be considered to be 'an accurate portrayal of facts'. It was at pains to draw a clear 

317 Note that r 89 of the ICTR Rules is in similar terms, except for the fact that the ICTR Rules do not provide an 
exclusionary rule to safeguard the trial (similar to that provided for under r 89(D) of the ICTY Rules). Despite the 
absence of this safeguard provision, the Rwandan Tribunal nevertheless took into account the necessity to ensure a 
fair trial. See Prosecutor v Akayesu Judgment 2 September 1998, Case No. ICTR-96-4-T, para 136 (where the 
Trial Chamber stated that it 'can freely assess the probative value of all relevant evidence. The chamber had thus 
determined that in accordance with Rule 89, any relevant evidence having probative value may be admitted into 
evidence, provided that it is in accordance with the requirement of a fair trial'). 
318 Viseur Sellers, 'Rule 89(C) and (D): At Odds or Overlapping with Rule 96 and 95', in May eta! (eds), Essays 
on ICTY Procedure and Evidence in Honour of Gabrielle Kirk McDonald (2001) 275, 277. 
319 Ntanda Nsereko, 'Rules of Procedure and Evidence' (1994) 5 Criminal Law Forum (1994) 507, 541. 
320 See Prosecutor v Halilovic (ICTY Trial Chamber), November 16, 2005, para 14; Prosecutor v Blagojevic and 
Jokic (ICTY Trial Chamber), January 17, 2005, para 20. 
321 Dixon, 'Developing International Rules of Evidence' (1997) 7 Transnational Law & Contemporary Problems 
81, 100. 
322 Ntanda Nsereko, 'Rules of Procedure and Evidence of the ICTY' (1994) 5 Criminal Law Reform 507, 554. 
323 Murphy, 'Developments in International Criminal Law' (1999) 93 American Journal of International Law 57, 
80. 
324 Prosecutor v Brdanin and Talic, Admission of Evidence Order, 15 February 2002, para 10. 
325 Prosecutor v Alexovski (Appeals Decision), Re The Prosecutor's Appeal on Admissability of Evidence, 16 
February 1999, Case No. IT-95-14/1-AR73, para 19. 
326 Prosecutor v Brdanin and Talic, Admission of Evidence Order, 15 February 2002. 
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distinction between the admissibility of a document and the weight given to 4.327  
Authenticity and proof of authorship are factors that go to weight. As a result: 

the threshold standard for admission of evidence [...] should not be set 
excessively high, as often documents are sought to be admitted into evidence, 
not as ultimate proof of guilt or innocence, but to provide a context and 
complete the picture presented by the evidence in general ... [at the stage of 
admission], the implicit requirement of reliability means no more than that 
there must be sufficient indicia of reliability to make out a prima facie case for 
the admission of that document. 328  

As such, there is 'no blanket prohibition on the admission of documents simply on the 
grounds that their purported author has not been called to testify' and the absence of a 
signature or stamp does not automatically detract from the authenticity of a 
document?' Neither is the trial chamber prohibited from accepting agreed facts and 
documentary evidence from another case. 330  Indeed none of the complex of 
exclusionary rules familiar to the common law, relating to relevance, hearsay, similar 
fact evidence, character, opinion, etc, are relevant to the admission of evidence before 
the ICTY. Even where the tests of reliability and probity apply, they are applied at the 
point of deliberation and not at the point of admission. This is because, like the civil 
law, the Trial Chamber judges defer or suspend their deliberation until the conclusion 
of the trial, when they are able to weigh the totality of evidence presented. As noted 
by commentators: 

The assessment of reliability and probative value occurs on the level of the 
deliberation by the judges after having heard all evidence. Reliability and 
probative value are thus a question of weight, rather than admissibility. 331  

With respect to the admission of evidence, the Tribunal approach is more in line with 
civil law. There are few formal grounds for the exclusion of evidence, and the 
admissibility criteria are lenient. In keeping with this general informality of evidence 
admission, the Ad Hoc Rules prescribed no criteria for how the court might determine 
the weight to be applied to evidence. Hence there are no minimum standards 
governing how the trial chamber might administer the task, and so there is a danger 
that the protection mechanisms vis-à-vis the defendant might fall away. The Rules are 
open-ended with regard to the competency of witnesses and the degree of significance 
that will ultimately attach to their testimony. This has obvious implications for the 
assessments of a fair trial. In the context of rules of procedure and evidence, the 
Tribunal has laid down a framework conceived in the broadest of terms. As such, 
whether the Tribunal has given substantial and due regard to the evidentiary 
safeguards for the accused is not only at times a moot point, but a aspect of the trial 
impossible to quantify or measure. 332  

327 Prosecutor v Limaj et al (Trial Chamber), November 30, 2005, para 12 ('the mere admission of evidence in the 
course of the trial has no bearing on the weight which the Chamber subsequently attaches to it'). 
328 Prosecutor v Brdanin and Talic, Admission of Evidence Order, 15 February 2002, para 18. 
329 Ibid, para 20. 
330 Prosecutor v Blagojevic and Jokic (Trial Chamber), January 17, 2005, para 28; Prosecutor v Halilovic (Trial 
Chamber), November 16, 2005, para 20. 
331 Bantekas and Nash, International Criminal Law (2003) 296. 
332 Prosecutor v Brdanin and Talic, Admission of Evidence Order, 15 February 2002. para. 9. 

142 



Chapter 4 

It should be noted that, ultimately, ICTY judges are professionals and are not unduly 
concerned with evidence technicalities. As finders of fact, they do not look at 
evidence as though it existed in a 'hermetically sealed compartment', but assess the 
accumulation of all the evidence in the case. The danger of this approach is that the 
defendant may ultimately be convicted at the basis of evidence that 'independently, 
lacks relevance, probative value and reliability', but that accumulatively points in the 
same direction. rn  This lack of transparency 334  in the task of assessing evidence and 
attributing appropriate weight creates a major difficulty for defence counsel in 
drafting grounds of appeal. The Appeals Chamber has stated that it 'must give a 
margin of deference to the finding of fact reached by Trial Chamber', 33s  which 
effectively means that a matter is unlikely to be overturned on appeal except in 
circumstances where no reasonable tribunal of fact could have reached the conclusion 
of guilt. 336  The task of assessing which facts a tribunal may have relied is obscured by 
the fact that trial judges are not required to recount and justifies their findings. In 
Prosecutor v Delalic and Others the Appeal Chamber is clear that: 

the Trial chamber is not obliged in its judgment to recount and justify findings 
in relating to every submission made during the trial. It was within its 
discretion to evaluate the inconsistencies highlighted and to consider whether 
witness, when the testimony is taken as a whole, was reliable and whether the 
evidence was credible. Small inconsistencies cannot suffice to render the 
whole testimony unreliable. 337  

In Prosecutor v Blaskic 338  the Trial Chamber set out the rationale for admitting 
affidavit evidence, thereby authorising the presentation of evidence without its being 
submitted by a witness before the court. The Trial Chamber made the observation 
that: 

At the outset, it is appropriate to observe that the proceedings were conducted 
by professional Judges with the necessary ability for first hearing a given 
piece of evidence and then evaluating it so as to determine its due weight with 
regard to the circumstances in which it was obtained, its actual contents and 
its credibility in light of all the evidence tendered. 339  

This is a viewpoint grounded in the civil law notion of evidence being fluid. Based 
upon the professionalism of judges, a broad standard of admission applies so that 
evidence is first admitted, and then assessed in order to determine questions of weight, 
reliability and credibility. The judges added the classically civil law rationale of trial 
efficiency. The Trial Chamber went on to make the justification that the direct 
submission of affidavit material 'permitted the court to obtain much material of which 

333 Bantekas and Nash, International Criminal Law (2003) 315. 
334 The Trial Chamber has a duty to provide 'a reasoned opinion in writing' under Article 22(2) of the ICTY 
Statute and Article 21(2) of the ICTR Statute (and 1CTR Rules r 88(C)). However, the judges are not required to 
give reasoning from each step they took in the process of weighing and assessing the evidence: Prosecutor v 
Delalic, Appeals Judgment, Appeals Chamber, 20 February 2001, Case No. IT-96-21-A, para 481. 
335 Prosecutor v Musema, Appeal Judgment, 16 November 2001, Case No. IT-96-23A, para 18. See also 
Prosecutor v Akayesu, Appeal Judgment, 1 June 2001, para 232; Prosecutor v Tadic, Appeal Judgment, 15 July 
1999, Case No. IT-94-1-A, para 64; Prosecutor v Furundzija, Appeal Judgment, 21 July 2000, paras 37, 63. 
336 Prosecutor v Musema, Appeal Judgment, 16 November 2001, para 17. 
337 Prosecutor v Delalic and Others, Appeal Judgment, Appeals Chamber, 20 February 2001, Case No. IT-96- 
21A,. 
338  Ibid, para 498. 
339 Prosecutor v Blaskic Judgment Case-No. IT-95-14-T, 3 March 2000, para 35. 
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it might otherwise have been deprived, and avoided the need for witnesses who were 
merely being called to present and authenticate documents'. 34°  This is a clear 
expression of a pragmatic approach to evidence that is reflective of the civil law 
which aims to expedite proceedings 'whilst respecting the fairness of the trial and 
contributing to the ascertainment of the truth'. 341  

4.3.3.4 Evaluation of evidence 
Although common law evidence rules are not directly applicable, they have 
nevertheless shaped the appropriate method of evaluating evidence. So as to ensure 
adequate protections for the accused, common law judges have began to formalise the 
process of evaluating evidence, in effect compensating for the lack of filters on the 
admission of evidence by making transparent the method by which evidence is evaluated 
and weight apportioned. 

An example of this is the case law relating to inference and circumstance. The Trial 
Chamber has been reluctant to draw adverse inferences where the facts support more than 
one conclusionlu  and has consistently applied an absolute prohibition against drawing 
adverse inferences from the accused's silence. 343  In relation to circumstantial evidence the 
trial chamber has stated that a conclusion drawn from such evidence must pass a strict 
'beyond reasonable doubt' test; that is to say, the trial chamber is not permitted to convict 
on the basis of circumstantial evidence, if an alternative conclusion, consistent with the 
innocence of the defendant, is open to the court. 344  

Other common law protections built into the way in which evidence is evaluated relate to 
caution exercised with respect to evaluating testimony of former defendants/co-accused 
who enter pleas and subsequently give evidence for the prosecution, 345  and a general 
suspicion of written evidence submitted that is not subject to cross-examination (ie, non-
live testimony). 346  The trial chamber has even issued a caution in relation to the 
evaluation of evidence of 'victim witnesses', stating that the court should take into 
consideration the fact that they are traumatised individuals, and the fact that they may be 
motivated by outside factors such as family loyalty and honour. 347  

340 ibid. para 35. 
341 Ibid. 
342 Prosecutor v Krstic (ICTY Appeals Chamber), April 19, 2004, para 41; Prosecutor v Limaj eta! (ICTY Trial 
Chamber), November 30, 2005, para 10; Prosecutor v Strugar (ICTY Trial Chamber), January 31, 2005, para 5. 
343 Prosecutor v Delalic eta! (ICTY Appeals Chamber), February 20, 2001, para 783 (reasoning that [n]either the 
Statute nor the Rules of this Tribunal expressly provide that an inference can be drawn from the failure of an 
accused to give evidence. At the same time, neither do they state that silence should not 'be a consideration in the 
determination of guilt or innocence. Should it have been intended that such adverse consequences could result an 
express provision and warning would have been required under the Statute, setting out the appropriate safeguards. 
Therefore an absolute prohibition against consideration of silence in the determination of guilt or innocence is 
guaranteed within the Statute and the Rules'). 
344 Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, para 289; Prosecutor v 
Delalic et al (ICTY Appeals Chamber), February 20, 2001, para 458; Prosecutor v Simic, Tadic and Zaric (ICTY 
Trial Chamber), October 17, 2003, para 27; Prosecutor v Halilovic (ICTY Trial Chamber), November 16, 2005, 
para 15; Prosecutor v Blagojevic and Jokic (Trial Chamber), January 17, 2005, para 21; Prosecutor v Sirnic, Tadic, 
and Zaric (ICTY Trial Chamber), October 17, 2003, para 27. 
345 Prosecutor v Blagojevic and Jokic (ICTY Trial Chamber), January 17, 2005, para 24; Prosecutor v Simic. 
Tadic and Zaric (ICTY Trial Chamber), October 17, 2003, para 21. 
346 Prosecutor v Halilovic (ICTY Trial Chamber), November 16, 2005, paras 16, 19; Prosecutor v Blagojevic and 
Jokic (ICTY Trial Chamber), January 17, 2005, para 26 
347 Prosecutor v Limaj eta! (ICTY Trial Chamber), November 30, 2005, para 15. 
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In an effort to ensure that the evaluation of evidence is an active process, the trial 
chamber has swung the pendulum of evidence gathering towards a common law focus. 
Instead of a civil law holistic approach, the influence of common law judges in the trial 
process has been to ensure that the process has a greater transparency form the accused's 
perspective. An example of this is the way in which the rules relating to corroboration 
have evolved. Whilst the Rules a silent on the issue of corroboration of evidence,348  the 
trial chamber has nevertheless expressed the view that, whilst the testimony of a single 
witness on a material fact does not require corroboration, it does require cautious 
scrutiny. 349  

There is also a body of case law with respect to how the trial chamber ought to evaluate 
inconsistencies between a witness' testimony and any statements or accounts he or she 
have gave prior to coming to court. By formalising the way in which these statements 
ought to be evaluated, the trial chamber has incorporated the common law approach to 
prior inconsistent statements in de facto form.35°  

With respect to visual identification evidence, the Appeal Chamber has stressed the 
danger of basing a conviction on eyewitness identifications, stating that it is important 
to 'acknowledge the frailties of human perceptions and the very serious risk that a 
miscarriage of justice might result from reliance upon even the most confident 
witnesses who purport to identify an accused without an adequate opportunity to 
verify their observations'. 351  It has also indicated its distrust of in-court identification, 
remarking that it is an inherently unreliable and suggestive method of identifying the 
accused in view of the set up of the court room and the conspicuousness of the 
accused. 3" 

348 
Note that ICTY Rules, r 96 makes it explicit that no corroboration of victims testimony shall be required in 

sexual assault cases. See 4.3.3(ix) below for more detail. 
349 	 • Prosecutor v Kordic and Cerkez (Appeals Chamber), December 17, 2004, para 274. The Appeals Chamber has 
consistently held that the corroboration of evidence is not a legal requirement, but rather concerns the weight to be 
attached to evidence. See Prosecutor v Limaj eta! (Trial Chamber), November 30, 2005, para 21. Nevertheless, it 
has been the approach of the Chamber that any such evidence required particularly cautious scrutiny before the 
Chamber placed reliance upon it. See Prosecutor v Strugar (Trial Chamber), January 31, 2005, para 9; Prosecutor 
v Halilovic (Trial Chamber), November 16, 2005, para 18; Prosecutor v Blagojevic and Jokic (ICTY Trial 
Chamber), January 17, 2005, para 25; Prosecutor v Simic, Tadic and Zaric (ICTY Trial Chamber), October 17, 
2003, para 25; Prosecutor v Stakic (ICTY Trial Chamber), July 31, 2003, para 15. 
350 Prosecutor v Limaj et al (ICTY Trial Chamber), November 30, 2005, para 12; Prosecutor v Strugar (Trial 
Chamber), January 31, 2005, para 8; Prosecutor v Simic, Tadic and Zaric (Trial Chamber), October 17, 2003, para 
24. 
351 Prosecutor v Limaj et al (Trial Chamber), November 30, 2005, para 17. In this case the Trial Chamber noted 
that it has become • widely accepted in domestic criminal law systems that visual identification evidence is a 
category of evidence which is particularly liable to error. However the Chamber listed albeit not exhaustively, a 
number of factors which may render a .decision to rely on identification evidence unsafe: (i) identifications of 
defendants by witnesses who had only a fleeting glance or an obstructed view of the defendant; (ii) identifications 
occurring in the dark and as a result of a traumatic event experienced by the witness; (iii) inconsistent or inaccurate 
testimony about the defendant's physical characteristics at the time of the event; (iv) misidentification or denial of 
the ability to identify followed by later identification of the defendant by a witness; (v) the existence of 
irreconcilable witness testimonies; and (vi) a witness' delayed assertion of memory regarding the defendant 
coupled with the clear possibility from the circumstances that the witness had been influenced by suggestions from 
others.' 
352Prosecutor v Limaj et al (ICTY Trial Chamber), November 30, 2005, para 18 (where the Chamber was 
conscious that an identification of an accused in a courtroom may well have been unduly and unconsciously 
influenced by the physical placement of the accused and the other factors which make an Accused a focus of 
attention in a courtroom); Simic, Tadic and Zaric (Trial Chamber), October 17, 2003, para 26. 
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4.3.3.5 Rule against hearsay 
An important implication of the broad admission of evidence before the ICTY is that 
hearsay evidence is generally allowed. 353  The admission of hearsay, together with 
other forms of evidence, is limited only by its relevance and 'probative value'. 354  In 
support of the use of hearsay evidence, the Trial Chamber in Prosecutor v Tadic355  
relied on the 1949 publication Law Reports of Trials of War Criminals 356  for the 
principle that hearsay evidence has been relied on 'under the laws governing at least 
most of the countries which have conducted trials of offences under international 
criminal law'. 357  This notwithstanding, the Chamber has considered aspects of 
hearsay inadmissibility in many cases that have come before it. 358  Having said that 
hearsay evidence is admissible, the trial chamber in Kordic and Cerkez rejected the 
admission of a deceased witness statement into evidence on the basis that to do so 
'would amount to the wholesale admission of hearsay untested by cross-examination 
... and would be of no probative value'. 359  If this principle is reworded in positive 
terms, it appear that the trial chamber is saying that cross-examination is the most 
efficient remedy against unreliably evidence. 360  Since the Prosecutor v Tadic hearsay 
decision, the Trial Chamber has recognized that reliability was 'a component of 
admissibility' and has developed certain `indicia of reliability'. 361  This indicates that 
the Tribunal is not admitting hearsay evidence wholesale. 

Indeed, the Tribunal has borrowed from the common law the concept of 'best 
evidence'. For instance, whilst hearsay evidence is admissible if relevant and prob-
ative, the Tribunal will exercise its discretion in determining what is best evidence. 
Thus relevant out of court statements that the court considers probative are admissible 
under rule 89(C). Since such evidence is admitted to prove the truth of its contents, a 
Trial Chamber must be satisfied that it is reliable for that purpose, in the sense of 
being voluntary, truthful and trustworthy; and for this purpose may consider both the 
content of the hearsay statement and the circumstances under which the evidence 
arose. 362 

353 Dixon, 'Developing International Rules of Evidence for the Yugoslav and Rwanda Tribunals' (1997) 7 
Transnational Law & Contemporary Problems 81, 91-92. 
354 ICTY Rules, r 89(C). 
355 Prosecutor v Tadic Case No IT-94-1-T, 10 August 1995. 
356 

XV Law Reports of Trials of War 198 (1949). 
357 Prosecutor v Tadic Case No IT-94-1-T, 10 August 1995, para 28. 
358 Prosecutor v Tadic Decision on the Defence motion on Hearsay, Case No. IT-94-1, 5 August 1996; Prosecutor 
v Tadic Opinion and Judgment, Case No. IT-94-1-T, May 1997, para 555; Prosecutor v Tihomir Blaskic, Case 
No.IT-95-14, 21 January 1998; Prosecutor v Alexsovski Decision on Prosecutor's Appeal on Admissability of 
Evidence, Case No. IT-95-14/1-AR73, 16 Feb 1999; Prosecutor v Kordic et al, Decision on the Prosecution 
Application to Admit the Tulica Report and Dossier into Evidence, Case No IT-95-14/2-T, 29 July 1999. 
359 Prosecutor v Kordic and Cerkez Decision on the Prosecutions Application to Admit the Tulica Report and 
Dossier into Evidence, 29 July 1999 (IT-95-14/2) para 23; Prosecutor v Kordic and Cerkez Decision on Appeal 
Regarding Statements of a Deceased Witness 21 July 2000 (IT-95-14/2-AR73.5, para 24; Prosecutor v Kupreskic 
et al, Judgment 23 October 2001 (IT-95-16-A), para 39; Prosecutor v Blagojevic and Jokic (Trial Chamber), 
January 17, 2005, para 21; Prosecutor v Simic, Tadic and Zaric (Trial Chamber), October 17, 2003, para 23. In 
Prosecutor v Kordic and Cerkez (Appeals Chamber), December . 17, 2004, paras 281, 282 the Appeals Chamber 
held that 'hearsay is defined as 'the statement of a person made otherwise than in the proceedings in which it is 
tendered, but nevertheless being tendered in those proceedings in order to establish the truth of what that person 
says'. In Prosecutor v Halilovic (ICTY Trial Chamber), November 16, 2005, para 15 hearsay evidence was 
defined as 'evidence of facts not within the testifying witness' own knowledge. 
360 Ambos, 'International criminal procedure' (2003) 3 International Criminal Law Review 1, 24 
361 Prosecutor v Tadic, Decision on Defence Motion on Hearsay, 5 August 1196, (IT-94-1-T), paras 15, 16. 
362 Decision on Prosecutor's Appeal on Admissibility of Evidence, Prosecutor v Alexsovski, Case No. IT-95-14/1- 
AR73, 16 Feb 1999, para 15. 
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The trial chamber has demonstrated a willingness to consider: 

both the circumstances under which the evidence arose as well as the content 
of the statement. The Trial Chamber may be guided by, but not bound to, the 
hearsay exceptions generally recognised by some national legal systems, as 
well as the truthfulness, voluntariness and trustworthiness of the evidence, as 
appropriate. In Bench trials before an international tribunal, this is the most 
efficient and fair method to determine the admissibility of out-of-court 
statements. 363  

In many respects the concepts of trustworthiness and truthfulness are bound up in the 
legal concepts of relevance 364  and probity. 365  Such that whilst evidence may not be 
excluded on hearsay basis it might nevertheless be deemed to be unreliable or 
otherwise lacking probative value. 

4.3.3.6 Browne v Dunn Rule366  
ICTY rule 90(H) limits cross-examination to the subject matter of the evidence-in-
chief and to matters affecting the credibility of the witness. It then quite purposefully 
introduces a distinctly common law principle with respect to the content of cross-
examination, generally referred to as the rule in Browne v Dunn. 367  Rule 90H(ii) 
provides that '[uil the cross-examination of a witness who is able to give evidence 
relevant to the case of the cross-examination party, Counsel shall put to that witness 
the nature of the case of the party for whom the counsel appears which is in 
contradiction of the evidence given by the witness'. This means that the defence is 
prevented from putting an alternative proposition to the Trial Chamber in closing 
where that proposition has not been tested by putting it to the relevant witness, 
thereby providing an opportunity to refute. This is a restriction that does not exist 
explicitly in civil law, but for which defence counsel would be wise, for the sake of 
completeness, to do in any event. The rule is 'considered an aspect of fair play and 
fair dealings with a witness' 368  but tactically allows the prosecution an opportunity to 
call additional collaborative evidence, which otherwise might not have been called. In 
this way, the rule favours a more comprehensive examination of evidence and thereby 
a more thorough prosecution of the accused. This is not in itself a negative thing 
except when read in the context of a broad admission of evidence policy that provides 
very little in the way of protection from rumour, opinion or innuendo. For example, 
pursuant to rule 90H(ii), an alternative version of the events that favours the accused 
may be put to a witness who is permitted to discount the events by citing opinion or 
hearsay evidence. 

363 Prosecutor v Tadic, Decision on Hearsay, 5 August 1996, para 19. 
364 In Prosecutor v Delalic, Decision on Admission of Evidence], 19 January 1998, Case No IT-96-21-T, para 29 
set out the definition of 'relevance' as the relationship between two facts, 'a connection or nexus between the two 
which make it possible to infer the existence of one from another'. 
365 In Prosecutor v Tadic, Decision on Hearsay 5 August 1996, para 15 in his dissenting opinion Judge Stephens 
defined 'probative value' as 'a quality of necessarily very variable content and much will depend on the character 
of the evidence in question'. See also Prosecutor v Musema Judgment, 27 January 2000, para 39-40 as authority 
for the proposition that probative value is interrelated to credibility and reliability of evidence as well as the 
relevance to the charge. 
366 

367 Browne v Dunn (1894) 6 R 67 is a famous House of Lords decision on the rules of cross examination, which 
has become a widely accepted principle in modem evidence law in common law systems. The principle prohibits 
an examiner from relying on evidence that is contradictory to the testimony of a witness without first putting the 
contrary evidence to the witness in order to allow them to attempt to justify or refute. 
368 Browne v Dunn (1894) 6 R 67 per Lord Herschell. 
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4.3.3.7 Forced confessions 
Rule 92 has a built-in prosecutorial prejudice, providing that '[a] confession by the 
accused given during questioning by the Prosecutor shall ... be presumed to have 
been free and voluntary unless the contrary is proved'. This provision is contrary to 
the common law approach to forced confessions, as it reverses the burden of proof, 
requiring the defendant to show that his/her confession was in fact involuntary. The 
requisite standard of proof is also not made clear in the text. 369  It is not clear whether 
the accused is required to raise only a reasonable doubt about the existence of either 
element for the confession to be considered inadmissible, or whether the onus shifts to 
the Prosecutor to prove that the confession was, in fact, freely given. 3" A requirement 
that the accused must disprove the Prosecutor's assertion that the confession is free 
and voluntary is not only onerous but offends the presumption of innocence. 

Rule 92 may also run contrary to the directive of the Human Rights Committee in 
General Comment 13, which reads as follows: 

[b]y reason of the presumption of innocence, the burden of proof of the charge 
is on the prosecution, and the accused has the benefit of doubt. No guilt can be 
presumed until the charge has been proved beyond reasonable doubt. Further, 
the presumption of innocence imposes a right to be treated in accordance with 
this principle. It is, therefore, a duty for all public authorities to refrain from 
prejudging the outcome of a trial. 

The Rule then appears not only to offend international norms, rn  but to run contrary to 
the common law position casts on the Crown the burden to prove the voluntariness of 
a statement beyond a reasonable doubt. The rationale for this is that since a 
confession is potentially determinative of the issue of guilt or innocence, the criminal 
standard of proof should be maintained.'n  

4.3.3.8 Evidence illegally obtained 
Rule 95 should have acted as a safeguard against involuntary confession, but its 
amendment has weakened the protection it provides. The rule states that 'kilo 
evidence shall be admissible if obtained by methods which cast substantial doubt on 
its reliability or if its admission is antithetical to, and would seriously damage, the 
integrity of the proceedings'. Unfortunately, its heading 'Evidence Obtained by 
Means Contrary to Internationally Protected Human Rights' has become misleading 
because, since its revision at the fifth plenary session, it no longer prohibits the 
evidence referred to in its heading. Formerly, rule 95 prevented the use of evidence 
that was obtained by illegal means in a manner that seriously violated internationally 
protected human rights standards. It now only prohibits the admission of evidence 
that is 'obtained by methods which cast substantial doubt on its reliability' or that is 
'antithetical to, and would seriously damage, the integrity of the proceedings'. In the 

369 Ntanda Nsereko, 'Rules of Procedure and Evidence', in Clark and Sann, The Prosecution of International 

Crimes: A Critical Study of International Criminal Tribunal for the former Yugoslavia (1996) 329. 
370 Sloan, The International Criminal Tribunal for the Former Yugoslavia' (1996) 9 Leiden Journal of Int 'I Law 

479, 500. 
371 'Draft Declaration on the Right to a Fair Trial and a Remedy', reproduced in Bassiouni and de Zayas, The 

Protection of Human Rights in the Administration of Criminal Justice; A Compendium of the United Nations 
Norms and Standards (1992) 169-187 (which states 'legal presumptions of fact or law are permissible in a criminal 
case only if they are rebuttable, allowing a defendant to 'prove his or her innocence'). 
372 Sopinka, Lederman and Bryant, The Law of Evidence in Canada (1992) 358. 
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revised test, the use of the word 'and' indicates that the presence of one of the two 
elements is insufficient to exclude the evidence!" This revised version does not bind 
the ICTY to internationally recognized human rights standards; 3" instead it leaves 
matters entirely up to the judge's discretion. As to the integrity of a confession 
obtained by force, and the use that can be made of such a confession at trial, the rule 
95 must be read together with rule 42 concerning the rights of the suspect during 
investigation in order to fully comprehend the built-in protection that regulate the 
gathering of evidence and the subsequent use made of material obtained. 

According to the Tribunal, the amendment was made to `[put] parties on notice that 
although a Trial Chamber is not bound by national rules of evidence, it will refuse to 
admit evidence, no matter how probative, if it was obtained by improper methods'. 375  
The general exclusionary rule is significant, in that its presence not only shows 
respect for the rights of the individual but is consistent with international human 
rights laW. 376  Indeed 'it could well be argued that Rule 95 represents a common law 
modification' 377  to an otherwise civil law approach to the admission of evidence. The 
Chamber in Prosecutor v Delalic et al characterised the rule as a 'residual 
exclusionary provision,378  which operates to exclude evidence in a manner that 
complements the general exclusionary in rule 89(D) requiring a specific source be 
reliable. 379  

4.3.3.9 Sexual assault cases 
Rules of evidence specifically relating to sexual assault represent the only other. 
common law modification to the evidence provisions contained in the ICTY Rules. 
Rule 96 makes it explicit that no corroboration of victim testimony shall be required 
in sexual assault cases. 3" It further stipulates that the 'prior sexual conduct of the 
victim shall not be admitted in evidence'. Moreover, the defence of consent in sexual 
assault cases is expressly prohibited in circumstances where the victim has been 

373 Sloan, 'The International Criminal Tribunal for the Former Yugoslavia' (1996) 9 Leiden Journal of Intl Law 
479, 483. 
374 Art 55(c) of the Draft Declaration on the Right to a Fair Trial and a Remedy, which provides that 'evidence 
unlawfully obtained shall not be used as evidence against the accused or against any other person in any 
proceeding': reproduced in Bassiouni and de Zayas, The Protection of Human Rights in the Administration of 
Criminal Justice: A Compendium of United Nations Norms and Standards (1992) 183. 
375 Second Annual Report of the International Tribunal for the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law in the Territory of the Former Yugoslavia Since 1991, United 
Nations General Assembly Official Record, 50th Session, Item 49 of the Provisional Agenda, para 20, United 
Nations Document A/50/365—S/1995/728 (1995). The Tribunal's reasoning behind the amendment of Rule 95 was 
'to broaden the rights of suspects and accused persons': para 26. 
376 Schabas, 'Sentencing By International Tribunals' (1997) 7 Duke Journal of Comparative and International 
Law 461, 514; Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law 
Review, 243, 283; Viseur Sellers; 'Rule 89(C) and (D)' in May et at (eds.), in Essays on ICTY Procedure and 
Evidence in Honour of Gabrielle Kirk McDonald (2001) 275. Ntanda Nsereko, 'Rules of Procedure and Evidence' 
(1994) 5 Criminal Law Forum 507, 543-545 suggests that accepting illegally obtained evidence is akin to 
accepting the 'fruit of the poisonous tree'. 
377 Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 243, 
285. 
378 Prosecutor v Delalic et al. Decision on Zdravko Mucic Motion for the Exclusion of Evidence, 2 September 
1997, (IT-96-2 1-T) para 44. 
379 Viseur Sellers, 'Rule 89 (c) and (d)' in May et al (eds), Essays on ICTY Procedure and Evidence in Honour of 
Gabrielle Kirk McDonald (2001) 275, 289-90. 
380 	 • Note that in r 96 under the Rwandan Tribunal rules there is specific reference to the exception under r 90(C), 
which relates to the testimony of the child made without a solemn declaration. Such testimony is required to be 
corroborated. There is no such exception under the 1CTY Rules. 
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subject to, or threatened with, or had reason to fear, violence, duress, detention or 
psychological oppression. Nor is the defence of consent permitted in cases where the 
victim reasonably believed that if he/she did not submit, another might be so 
subjected, threatened or put in fear. 

This evidence rule, which qualifies the defence of consent in certain circumstances, is 
found in common law countries but does not accord with the civil law free evaluation 
of evidence. Whilst this provision is to be commended for its educative value in 
relation to the issue of consent in international sexual offences, in reality the evidence 
of consent is admitted under the broad standard of evidence, and evaluated in the 
usual way. This rule in practice demonstrates the difficulty in attempting to control 
aspects of evidence in a context that is otherwise largely unrestrained. On this 
occasion, the rules are attempting to limit the scope of a defence in a trial environment 
that permits judges to freely evaluate the weight to give evidence in its ultimate 
deliberation. 

4.3.4 JUDGMENT AND SENTENCING 
The holistic approach to judicial deliberation has implications for the task of 
sentencing. In ad hoc tribunal proceedings, the court has followed the civil law 
tradition of determining issues of guilt and sentence jointly. 38I  Once the presentation 
of evidence is complete, both parties present closing arguments. Here the parties 
address issues of both culpability and sentencing. There is no provision for a separate 
sentencing hearing. The distinction made in common law procedure to separate the 
issue of guilt from sentence is not made in civil law systems as it is deemed to be 
antithetical to truth telling and an artificial division of issues that should be evaluated 
holistically. Whilst this undoubtedly leads to greater efficiency, it also places the 
accused in a precarious position of having to canvass issues of mitigation whilst at the 
same time protesting innocence. The ICTY trial chamber, however, has indicated that 
it is satisfied that this provision is not a violation for the right against self-
incrimination and has dismissed the view that it offends the accused's right to due 
process. 382 

The trial chamber has a wide discretion with regard to determining the appropriate 
sentence. 383 The court is free to accord weight to aggravating and mitigating factors as 
it sees fit. 384  Thus sentences are rarely disturbed on appeal unless there is discernable 
error. 385 

381 Sub-Rule 87(C) provides: 'If the Trial Chamber finds the accused guilty on one or More of the charges 
contained in the indictment, it shall at the same time determine the penalty to be imposed in respect to each finding 
of guilt'. 
382  Prosecutor v Brdjanin (Trial Chamber), September 1, 2004, paras 1077, 1081 (where the Trial Chamber, in 
response to a defence submission that to address matters of sentencing before the determination of guilt the court, 
held that this does not violate right against self-incrimination). 
383 Prosecutor v Jokic Miodrag (Appeals Chamber), August 30, 2005, para 8; Prosecutor v Deronjic (Appeals 
Chamber), July 20, 2005, para 8; Prosecutor v Babic (ICTY Appeals Chamber), July 18, 2005, para 7; Prosecutor 
v -Nikolic Dragan (ICTY Appeals Chamber), February 4, 2005, paras 9, 15; Prosecutor v Kvocica et al (ICTY 
Appeals Chamber), February 28, 2005, para 669; Prosecutor v Vasiljevic (ICTY Appeals Chamber), February 25, 
2004, para 9. 
384  Prosecutor v Jokic Miodrag (ICTY Appeals Chamber), August 30, 2005, para 57; Prosecutor v Kvocka et al 
(Appeals Chamber), February 28, 2005, para 675; Prosecutor v Nikolic Dragan (ICTY Appeals Chamber), 
February 4, 2005, para 27. 
385 Prosecutor v Jokic Miodrag (Appeals Chamber), August 30, 2005, para 8; Prosecutor v Blaskic (ICTY 
Appeals Chamber), July 29, 2004, para 680; Prosecutor v Krstic (ICTY Appeals Chamber), April 19, 2004, para 
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In terms of a judgment, the court is required to give a written opinion. 386  The issue of 
a published judgment has been articulated by the trial chamber as a component of the 
right to a fair tria1387  and allows the accused to make 'useful exercise of the right of 
appeal' as well as assisting the Appeal Chamber to understand and review the finding 
of the court in the first instance. 388  Whilst the Trial Chamber is not required to 
articulate every step of its reasoning, 389  the judgment 'must enable the Appeals 
Chamber to discharge its task pursuant to Article 25 of the Statute based on a 
sufficient determination as to what evidence has been accepted as proof of all 
elements of the crimes charged' and an 'assessment of inter alia the credibility and 
demeanour' of a witnesses. 39°  

The standard for judgment writing is not as strict or formulaic as the common law but 
has evolved into an eclectic style with varying degrees of specificity dependent 
largely upon each judge's own legal schooling. It has been acceptable for ICTY and 
ICTR judgments to contain discussion and findings of a general nature with implicit 
as opposed to explicit findings, in much the same way as civil law judges present their 
findings based upon holistic examination of the evidence. This tension between the 
two legal traditions of judgment writing has proved problematic for an accused 
attempting to establish grounds for an appeal. Here the case law has not assisted in 
giving greater clarity, but has provided only loose direction 39I  by indicating that in 
order for an accused to enjoy his/her rights to a fair trial, a judgment must contain a 
sufficient standard of reasoning so that the basis for a conviction can be discerned, 
and if necessary, appealed. 

4.3.5 APPEAL PROCEDURE 392  
The ICTY has acknowledged that the right to an appeal is a fundamental component 
of the right to a fair tria1. 393  An accused may appeal a conviction and sentence under 
Part 7 of the ICTY Rules. The accused's right to appeal a conviction and sentence to a 
higher court is undoubtedly an internationally recognised human right enshrined in 
Article 14(5) of the /CCPR394  as an essential guarantee of a fair tria1. 395  Where the 
accused appeals on the basis that he/she was denied a fair trial, the appeal chamber 
has articulated a two-part test: the defence must demonstrate what provisions of the 

242; Prosecutor v Vasiljevic (ICTY Appeals Chamber), February 25, 2004, para 9; Prosecutor v Deronjic (ICTY 
Appeals Chamber), July 20, 2005 para 8; Prosecutor v Babic (1CTY Appeals Chamber), July 18, 2005, para 7; 
Prosecutor v Kvocka et al (ICTY Appeals Chamber), February 28, 2005, para 669; Prosecutor v Nikolic Dragan 
(ICTY Appeals Chamber), February 4, 2005, para 9. 
386 Prosecutor v Babic (ICTY Appeals Chamber), July 18, 2005, para 17; Prosecutor v Kvocka et al (Appeals 
Chamber), February 28, 2005, para 23; Prosecutor v Blaskic (ICTY Appeals Chamber), July 29, 2004, para 380. 
387 Prosecutor v Babic (ICTY Appeals Chamber), July 18, 2005, para 17. 
388 Ibid. 
389 Prosecutor v Jokic Miodrag (ICTY Appeals Chamber), August 30, 2005, paras 70, 71, 73, 79; Prosecutor .v 
Deronjic (ICTY Appeals Chamber), July 20, 2005, para 21; Prosecutor v Kvocka et al (Appeals Chamber), 
February 28, 2005, para 23; Prosecutor v Kordic and Cerkez,(Appeals Chamber), December 17, 2004, para 382. 
390 Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, paras 383-387. 
391 
392 Arbour, 'International Criminal Court; Making the right choices Part II' Amnesty International website; 
http://web.amnesty.org/ librarv/Index/englOR400111997 for a summary of appeal procedures. 
393  PrOsecutor v Aleksovski (Appeals Chamber), March 24, 2000, para 104. 
394 1CCPR Art 14(5) states that `[e]veryone convicted of a crime shall have the right to his conviction and sentence 
being reviewed by a higher tribunal according to law'. 
395 Caianiello and Illuminati, 'From the International Criminal Tribunal for the former Yugoslavia' (2001) 26 
North Carolina Journal of International Law & Commercial Regulation (2001) 407, 429. 
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Statute and/or the Rules have been violated, and also show how the violation caused 
prejudice or `unfairness'. 396  Here again the Appeal Chamber has demonstrated a 
willingness to make further encroachments on the defendant's presumption of 
innocence by shifting the onus to the defence to show that a violation of the right to a 
fair trial has in fact occurred and that prejudice will follow as a consequence of the 
violation. 

However, pursuant to the ICTY Statute, if the defendant is acquitted by the trial 
chamber, the prosecutor may appeal an acquittal under Article 25. Importantly, if a 
Prosecutor's application for appeal is successful, the Appeal Chamber may review 
both questions of fact and law, upon which the Trial Chamber based its original 
acquittal. This is contrary to the common law doctrine of stare decisis, which provides 
that the court will stand by things that have been decided. Since juries are the decider 
of facts in a common law trial, a higher court will not upset a verdict for the purposes 
of rehearing the merits of a case. Neither, for that matter, do common law courts 
generally permit an appeal of an acquittal, except in limited circumstances. 

Similarly, the grounds of appeal are much broader than the common law. The party 
asserting the right to appeal must show an error of law invalidating the decision, or an 
error of fact that occasioned a miscarriage of justice."' The appellant must also explain 
concisely how the legal or factual error renders the Trial Chamber decision invalid, 398  
whereupon it is open to the Appeals Chamber to affirm, reverse, or revise the Trial 
Chamber's decision. 399  Generally speaking, an appeal against conviction is not a trial 
de novo.40°  Rather, appeals are stricto sensu; that is, they are of a corrective nature as 
opposed to an appeal de novo or anew. 40I  As such, the Appeal Chamber generally 

396 Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, para 119. 
397 Prosecutor v Kvocka et at (ICTY Appeals Chamber), February 28, 2005, para 14; Prosecutor v Kordic and 
Cerkez (Appeals Chamber), December 17, 2004, para 14; Prosecutor v Blaskic (ICTY Appeals Chamber), July 29, 
2004, para 12; Prosecutor v Deronjic (ICTY Appeals Chamber), July 20, 2005, para 7; Prosecutor v Kvocka et al 
(ICTY Appeals Chamber), February 28, 2005, para 608; Prosecutor v Vasiljevic (ICTY Appeals Chamber), 
February 25, 2004, para 5; Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, paras 
13, 244; Prosecutor v Kvocka et al (ICTY Appeals Chamber), February 28, 2005, para 608; Prosecutor v Blaskic 
(ICTY Appeals Chamber),July 29, 2004, para 690. 
398 Prosecutor v Kvocka et al (ICTY Appeals Chamber), February 28, 2005, para 15; Prosecutor v Kvocka et al 
(Appeals Chamber), February 28, 2005, para 425; Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), 
December 17, 2004, paras 22-23. The parties have to present their case clearly, logically and exhaustively so that 
the Appeals Chamber can fulfil its mandate in an efficient and expeditious manner: Prosecutor v Vasiljevic (ICTY 
Appeals Chamber), February 25, 2004, para. 12; Prosecutor v Krnojelac (ICTY Appeals Chamber), September 17, 
2003, para 10. 
399 Prosecutor v Vasiljevic (ICTY Appeals Chamber), February 25, 2004, para 5. 
400 Prosecutor v Kvocka et at (ICTY Appeals Chamber), February 28, 2005, para 608 Can appeal is not an 
opportunity for the parties to reargue their cases; it does not involve a trial de novo'); Prosecutor v Vasiljevic 
(ICTY Appeals Chamber), February 25, 2004, para 5; Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), 
December 17, 2004, para 21. 
401 Prosecutor v Jokic Miodrag (ICTY Appeals Chamber), August 30, 2005, para 7; Prosecutor v Deronjic (ICTY 
Appeals Chamber), July 20, 2005, para 7; Prosecutor v Babic (ICTY Appeals Chamber), July 18, 2005, para 6; 
Prosecutor v Kvocica et al (ICTY Appeals Chamber), February 28, 2005, para 669; Prosecutor v Nikolic Dragon 
(ICTY Appeals Chamber), February 4, 2005, para 8; Prosecutor v Vasiljevic (ICTY Appeals Chamber), February 
25, 2004, para 9. 
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restricts itself to hearing rebuttal evidence, 402  although it will hear fresh evidence that 
complies with the appropriate admission test. 403  

In practice this means that whilst the scope of appeal is not as comprehensive a review 
as might be found in civil law systems, the possible grounds are much broader than 
are available at common law.This is because the common law jury system does not 
allow an appeal of on the basis of an erroneous finding of fact; the criminal process 
does not allow an appeal of a jury finding to a judge. The appeal process falls 
somewhere between the two systems. Given the• power to review issues of fact and 
law, the Appeal Chamber operates within the general constraint that defendants may 
not raise issues before it that were not raised before the Trial Chamber. 404  It is 
important to note, however, that whilst the Appeal Chamber will hear a broad range of 
matters, it will not lightly disturb findings of fact by a Trial Chamber. 405  

In addition to the shift in permissible grounds of an appeal, there has also been a 
corresponding alteration to the way in which the ICTY Appeal Chamber has began to 
fix its decisions to precedent. Traditionally international case law has not followed the 
common law doctrine of precedent.406  Yet the ICTY case law has evidenced a broader 
trend towards viewing its decisions in context. Indeed, it has been suggested that the 
ICTY Appeal Chamber is 'helping to remake the role of precedent in international 
law'.4" This was demonstrated by the ruling in Prosecutor v Aleksovski,408  where the 
Appeal Chamber specifically held that the ratio decidendi of its decision was binding 
on the Trial Chamber.409  Much like the common law, the determinative value of 
precedent only operates in a vertical fashion. Whilst decisions of the Appeals 
Chamber are binding on Trial Chambers, decisions of Trial Chambers have no 
binding force on each other but are persuasive. 410  This complies with the generally 
recognised hierarchical structure of common law, 411  and the aspiration of courts to 
treat similarly situated defendants similarly. 

The Appeals Chamber formulated the principle of judicial precedent in its appeal 
judgment in Prosecutor v Aleksovski. 412  It was held that a Trial Chamber's finding of 

402 See Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, para 221 for distinction 
between rebuttal and fresh evidence. 
403 	 • See Prosecutor v Kordic and Cerkez (ICTY Appeals Chamber), December 17, 2004, para 222 for the test 
regarding the admission of fresh evidence on appeal. 
404 Prosecutor v Blaskic (Appeals Chamber), July 29, 2004, para 222. A party 'cannot remain silent on a matter 
only to return on appeal to seek a trial de novo': Murphy, 'Developments in International Criminal Law' (1999) 93 
American Journal of International Law 57, 94. 
405 Prosecutor v Kvocka et al (ICTY Appeals Chamber), February 28, 2005, para 19; Prosecutor v Blaskic 
(Appeals Chamber), July 29, 2004, para 17; Prosecutor v Krstic, (ICTY Appeals Chamber), April 19, 2004, para 
40. 
406 Statute of the International Court of Justice Art 38(1)(d) provides that international judicial decisions are only 
'subsidiary means for the determination of rules of law'. 
407 Drumbl and Gallant, 'Appeals in the Ad Hoc International Criminal Tribunals' (2001) 3 Journal of Appellate 
Practice and Process 634. 
408 Prosecutor v Aleksovski Appeals Judgment, Case No.ITL95-14/1-A, Appeals Chamber, Judgment, 24 March 
2000. 
409 !bid, paras. 112-113. 
410 Mick para 114. 
411 !bid, paras 104-110. 
412 Prosecutor v Aleksovski Appeals Judgment, Case No.IT-95-14/I-A, Appeals Chamber, Judgment, 24 March 
2000. 
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fact may be overturned where the evidence supporting the indictment could not 
reasonably be relied upon, or where the evaluation of the evidence was wholly 
erroneous.413  The Appeals Chamber held that 'a proper construction of the Statute, 
taking due account of its text and purpose, yields the conclusion that in the interests of 
certainty and predictability' it 'should follow its previous decisions, but should be free 
to depart from them, for cogent reasons, in the interests of justice'.414  This reasoning 
was based on the general principles of treating 'similar cases similarly', setting out the 
scope of precedent as the prudent following of judicial reasoning (or ratio decidendi) 
of other courts, where that previous case involves substantially similar questions 
raised on the facts. Specifically the Chamber stated that the obligation to follow 
precedent 'applies in similar cases, or substantially similar cases'. 4 ' 

The Appeals Chamber set out the policy behind its direction as compliance with the 
intention of the Security Council that the Tribunal apply 'a single, unified, coherent 
and rational corpus of law', 416  adding that: 

The need for coherence is particularly acute in the context in which the 
Tribunal operates, where the norms of international humanitarian law and 
international criminal law are developing, and where, therefore, the need for 
those appearing before the Tribunal, the accused and the Prosecution, to be 
certain of the regime in which cases are tried is even more pronounced. 417  

This need for certainty was reflected in the words of Judge Hunt in a Separate 
Decision, which set out the test for departure from precedent only in situations where 
the dictates of justice require. His Honour stated that: 

The need for certainty in the criminal law means that the Appeals Chamber 
should never disregard a previous decision simply because the members of the 
Appeals Chamber at that particular time do not personally agree with it. The 
Appeals Chamber should depart from its previous decision only with caution 
[.. 1 The appropriate test ... is that a departure from a previous decision is 
justified only when the interests ofjustice require it.418  

Similarly, the Appeals Chamber in Prosecutor v Laurent Semanza 419  articulated the 
general rule that 'the Appeals Chamber should follow its previous decisions, but 
should be free to depart from them for cogent reasons in the interests of justice'. 42°  In 
this way the doctrine of precedent is given a flexible character, as the Appeal 
Chamber charts a course that borrows certainty from common law precedent and the 
discretion from the civil law approach to decision-making. 

413 Tracol, The Precedent of Appeal Chambers Decisions (2004) 17 Leiden Journal of International Law 67, 68. 
414 Prosecutor v Aleksovski Appeals Judgment, Case No.IT-95-14/1-A, Appeals Chamber, Judgment, 24 March 
2000, para 107. 
415 lbid, para 110. 
416 !bid, para 113. 
417 !bid, para 113. 
418 !bid, para 8. 
419 Laurent Semanza v Prosecutor, Case No.ICTR-97-20-A, Appeals Chamber Decision, 31 May 2000. 
420  Ibid. para 92. 

154 



Chapter 4 

4.4 BALANCING COMMON AND CIVIL LAW ELEMENTS 
In drawing conclusions about the balance struck between common and civil law 
features in the procedural regime of the ICTY, it should be acknowledged that this 
institution, together with its twin Rwanda Tribunal, has been experimental in nature. 
From the outset these rules of practice were an ambitious attempt to create a full set of 
international procedures and evidentiary provisions for the conduct of pre-trial, trial 
and appeal procedures. So long as this involved the combination of two highly 
resistant strains or 'procedural traditions of the major systems of law prevalent in 
developed nations,'" this was always going to be a thoroughly rationalised enterprise 
producing less than predictable consequences. As a general comment it is fair to say 
that the experiment has on the whole been a success in so far as they have promoted a 
procedurally regular system of criminal process. Indeed a majority of the statutory 
provisions and rules, discussed critically above, indicate a genuine desire to safeguard 
the defendant's right to a fair tria1. 422  

On balance, it can be said that the procedural and evidentiary framework of the 
international criminal trial has come a long way from the Nuremberg precedent, to the 
extent that the Ad Hoc Tribunals represent a significant advance in the procedural 
fairness aspects of the international trial processes. This is in part attributable to the 
developments in human rights law, which has exerted influence and promoted the 
procedural entitlement to a fair trial to a prominent place in the emerging sui generis 
procedural system of international criminal trail. 423  Indeed the adherence to 
international human rights standards is one of the appreciable differences between the 
manner in which the Post World War II Trials were conducted and contemporary 
criminal procedure. Undoubtedly, the present corpus of human rights law, with its 
emphasis on the rights of the accused, has resulted in a more time-consuming, but 
fairer process than existed during the Nuremberg and Tokyo trials.' The ICTY 
Statute and Rules not only incorporate to the text these human rights requirements, but 
the Trial Chambers have also adjudicated upon the application of these human rights 
instruments. 425  

Notwithstanding that minimum provisions prescribed by Article 21 of the ICTY 
Statute,426  in practice the notion of procedural fairness has begun to take shape in the 

421 King and La Rosa, The Jurisprudence of the Yugoslavia Tribunal 1994 to 1996 (1997) 18(1) European 
Journal of International Law 123, 123. 
422 For evidence of efforts being made to comply with international standards of a fair trial see Rules Governing 
the Detention of Persons Awaiting Trial or Appeal Before the Tribunal or Otherwise Detained on the Authority of 
the Tribunal, adopted on 5 May 1994, as amended 14 July 1995, UN Doc. IT/38/R.EV.4 (1995). See also Letter 
Agreement between the 1CTY and the International Committee of the Red Cross, dated 28 April and 5 May 1995 
(Tribunals Basic Documents 1995 (Sales no. EfF.95.1II.P.1), at 397 et seq. 
423 Robinson, 'Ensuring Fair and Expeditious Trials' (2000) 11 European Journal of International Law 569, 569. • 
424 Ibid. 
425 Dixon, 'Developing International Rules of Evidence for the Yugoslav and Rwanda Tribunals' (1997) 7 
Transnational Journal of Contemporary Problems 82, 83. In the course of the trial, the Tribunal is frequently 
called upon to adjudicate upon submissions that require examination of the ICCPR and the three regional human 
rights instruments — the European Convention, the American Convention and the African Charter. See Robinson, 
'Ensuring Fair and Expeditious Trials' (2000) 11 European Journal of International Law 569, 569. 
426 ICTY Statute, Article 21 enshrines the 'rights of the accused'. Such principles as equality before the law, a fair 
and public hearing, and the presumption of innocence are preserved. Paragraph 4 sets out the various 'minimum 
guarantees' enjoyed by the accused, including: (a) the right to be informed of the charges against him in a language 
he understands (b) the right to adequate time to prepare a defence (c) the right to a speedy trial (d) the right to be 
tied in his presence (e)the right to a legal representative of the accused's own choosing (f) the right to examine or 
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context of rules-in-transition.. Initially this meant that the Tribunal was characterised 
by massive fluctuations between legal approaches. Moving backward and forward 
between broad and narrow interpretation of defendant's rights and the competing 
motivations of efficiency and due process, has given procedure a perception of 
'cherry-picking' rules on the run. To a significant extent the starkness of contrast 
between approaches has settled over time. This stabilisation of the process into 
established practices, however, has tended to give mechanical synthesis to 
fundamentally diverse families of law, thereby masking real cultural legal conflict. 

In many ways the procedure envisaged in the initial draft of the ICTY Rules has 
continued to evolve from their composition in 1994.427  In practice, on a rule-by-rule 
basis, the Tribunal has sought to get the balance right, ensuring the incorporation of 
appropriate human rights standards, and the requisite guarantees for a fair trial. On the 
whole, the procedural system is still adjusting, shifting and adapting in a highly 
unpredictable fashion, as judges use the tools of discretion, context and practicality to 
overcome dilemmas or to depart from the tradition. For the defendant this can mean 
that the process at times is irregular, oscillating between the influences of the 
dominant legal traditions and at other times asserting an entitlement to break with 
tradition and view the defendant's procedural rights as uniquely contextual. 

Whilst it is often cited in academic texts that ICTY procedure is primarily adversarial 
in nature, a more systematic examination reveals that, whilst the role of trial judges 
may not be as controlling as it might be in a civil jurisdiction, the role is nevertheless 
more interventionist than at common law. Transcripts of ICTY trials reveal that 
judges engage in extensive judicial questioning, often made possible by the extensive 
information contained in the prosecutors brief furnished upon the judges prior to 
tria1.428  This degree of judicial intervention, both at the pre-trial and trial phase, 
fundamentally alters the trial balance, at times assisting the Prosecutor out of the 
traditional obligation to discharge the 'burden of proof' • 429  Judges have the power to 
ask questions and supervise the process that goes well beyond the common law and 
can call for evidence in addition to extensive material furnished prior to trial. 
Liberated from the passivity and judicial objectivity traditionally safeguarded by the 
common law, the judges have embraced a new style of activism that reflects a civil 
law dynamic. 

Equally, there have been modifications to the role of prosecutor that have similarly 
embraced the civil law imperative of neutrality in evidence gathering in both the pre-
trial and trial phases of the proceedings. These alterations have not, however, entirely 
ousted the competitive construct wherein the Prosecutor presents the case as an 
interested party and vigorous adversary in the proceedings. 

The net result of this shift in roles, from the defendant's perspective, has arguably 
been to combine the worst effects of the contest and inquisition models thereby 
placing greater pressure on the defence to impeach witnesses and defend the charge 

have examined and the right to call witnesses on his behalf (g) the right to an interpreter and (h) the right against 
self-incrimination. 
427 

Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 243, 
317 
428 

Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 767, 773. 
429 

ICTY Rules, r 87A. 
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without the assistance of common law evidence rules governing the exclusion of 
unreliable or incredible evidence. This shift in emphasis from due process to 
expedience, and from precision to pragmatism, with a corresponding structural shift in 
the balance between the parties, does not augur well for the protection of the rights of 
the defendant generally. 

With each consecutive amendment the finely balanced process is incrementally 
transformed. As judges gain a more prominent role, this impacts the equilibrium of

•  the tripartite relations within the trial. If the structure of the proceeding is envisaged as 
a dispute between two parties, it follows that any judicial adducing of evidence will 
inevitably assist one of the two sides in a trend that diminishes the requisite equality 
of arms between the parties:43°  As such, judicial intervention and questioning 'may 
confer an unintended advantage upon one party'. 43I  This is particularly so where 
judges move beyond the role of simply seeking clarification, to a more interventionist 
role of developing evidence.' Thus judicial activity can prove dangerous in an 
adversarial construct, as it may create bias (or the impression of bias) with the result 
that the accused is made the subject of a process that has an accumulated disposition 
to unfairness in a 'worst of both worlds' model of procedure.' 

The provision of a dossier, the power to act proprio motu, and the interactive task of 
interrogating witnesses (including the accused), have the combined effect of creating 
the potential of preconception.' The incorporation of a civil style dossier briefing 
creates 'a danger that the point of view of the prosecution will communicate itself to 
the judge before the case has been heard', 435  thereby thrusting the trial judge into a 
participatory role in the trial and unconsciously depriving him/her of the 'advantage 
of calm and dispassionate observation'. 4' The foregoing is entirely incompatible with 
an adversarial construct into which it has been transplanted. For instance, a proprio 
motu action of the judge, in an effort to bridge the prosecution's failure to meet its 
burden of proof, may result in a potential aversion of what might otherwise have been 
a no-case acquittal. This disturbingly shifts the balance between the parties in favour 
of conviction' and goes part way to dismantling the onus of proof with disastrous 
consequence upon the presumption of innocence upheld as a universal value. 4' 

It is conceivable that the safeguards upon the abuse of power by officials, so cherished 
in the common law, are not fully realised in the new international system. The 
Prosecutor, by and large, is a partisan gatherer of facts,4" neither subject to the civil 

430 Grande, 'Italian Criminal Justice' (2000) 48 American Journal of Comparative Law 227, 245. 
431 Saltzburg, 'The Unnecessarily Expanding Role of the American Trial Judge' (1978) 64 Virginia Law Rev 1, 55. 
432 Natanda Nsereko, 'Rules of Procedure and Evidence (1994) 5 Criminal Law Forum 507, 538. 
433 Grande, 'Italian Criminal Justice' (2000) 48 American Journal of Comparative Law 227, 251. 
434 Pursuant to the Rules, trial judges may order the production of additional or new evidence proprio motu (ICTY 
Rules r 98) they may also question witnesses for the prosecution or defence at any stage (ICTY Rules r 85(B). 
435 Goldstein and Marcus, 'The Myth of Judicial Supervision' (1977-78) 87 Yale Law Journal 240, 265, quoting 
Williams, The Proof of Guilt (1963) 31-32. 
436 Yuil v Yuil, 1945 AC (1944) 15 at 20 
437 Swart, 'Ad Hoc Rules for Ad Hoc Tribunals?' (2002) 18 South African Journal on Human Rights 570, 577. 
438 Universal Declaration of Human Rights, Art 11; International Covenant of Civil and Political Rights, Art 
14(2); European Convention for the Protection of Human Rights and Fundamental Freedoms, Art 6 (2); American 
Convention on Human Rights, Art 8(2); African Charter on Human and People 's Rights, Art 7( I)(b); Universal 
Islamic Declaration of Human Rights, Art. III. 
439 ICTY Statute Art 18, ICTY Rules r 39. 
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law obligation to investigate exculpatory material, nor to extensive judicial 
supervision. To exacerbate the situation, the material provided in dossier form to the 
court is not subject to the rigorous regulation of common law exclusionary evidence 
rules to separate out potential bias from the information provided as fact.' 

In effect, the excesses of the partisan contest are not kept in check. In light of this, it is 
possible that the adopted model is defeating the stated intention of meeting with 
international standards of procedural fairness. Not only is evidence vigorously 
investigated by the prosecution and actively pursued by the bench; it is also liberally 
admitted in the trial. This fusion appears to super-impose the judge as super 
prosecutor over already adversarial nature of proceedings, such that a judge can offer 
assistance where a prosecutor is unable to meet the requisite burden of proof. Critics 
of the enhanced role of the international criminal judge have denounced the departure 
from the traditional common law role of judge, disapproving of the incorporation of 
the task of prosecutor to the already extensive role of adjudication."' 

There appear to be two myths associated with the original drafting of the procedural 
model for the ICTY. The first is that the heightened role of the judge in the 
international criminal trial theoretically should ease the excesses of the adversarial 
system shifting the focus from a party controlled to judge led proceedings. The second 
is that the absence of the jury diminishes the imperative for a preoccupation with 
filtering evidence. All things being equal, the conventional wisdoms that form the 
rationale for modern exclusionary approach to evidence in common law are claimed 
to have been removed. This has led to the rules of evidence being subsequently 
relaxed in preference for a general 'best evidence' test. 442  However, the danger of this 
analysis is that the new model presupposes the even hand of the prosecution, and this 
arguably is not the reality in practice. 

Looking at the proceedings as a whole, from a more positive light a more 
interventionist role for the judges appears to guarantee a more efficient management 
of the trial. The move towards a judge-led procedure has meant that the ICTY has 
gravitated towards a trial directed and managed by experienced judges thereby 
reducing the extent to which there is a free interplay between the parties. The same 
can be said of the pre-trial phase, which has evolved over time to incorporate judicial 
supervision and coordination of trial readiness and efficiency. 

In the final analysis the task of formulating a composition of procedural fairness 
safeguards that protect the defendant's right to a fair trial in ICTY proceedings faces 
the 'substantial problems of coherence'. 443  This internal incongruence of the newly 
blended procedure has it genesis in the discord between the systems of common and 
civil law. Hence it is uncertain how individual features will combine in the context of 
the convergent and divergent forces that are presently interacting below the surface of 

440 Shanks, 'Comparative Analysis of the Exclusionary Rule and its Alternatives' (1983) 57 Tulane Law Review 
648. 
441 Alvarez, 'Rush to Closure: Lessons of the Tadic Judgment' (1998) 96 Michigan Law Review 2031, 2064. 
442 McClelland, 'A Non Adversarial Approach to International Criminal Tribunals' (2002) 26 Suffolk 
Transnational Law Review 1,1. 
443 Fischer Kreb and Luber (eds), International and National Prosecution of Crimes Under International Law 
(2001) 645, 650. 
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the trial. This ambivalence will persist while the procedural model for the ICTY 
continues to look to the two divergent traditions to inform the process. 

It should not be forgotten that procedural rules only provide for a general 
framework"' that is moulded in the service of an underlying theory of the trial. At 
present, however,, to suggest that the framework of the system of international 
criminal justice is a harmonic convergence of two systems is to ignore the underlying 
tensions highlighted above. It is therefore timely to consolidate the lessons learned 
and reflect upon the distance yet to be travelled. To this end, the above analysis of 
procedural fairness aspects of the trial that continue to exhibit resistance and conceal 
theoretical divergence helps to identify where efforts need to be channelled. The gains 
made with respect to a recognised international doctrine of procedural fairness will 
undoubtedly shape the working and operations of the permanent International 
Criminal Court. 445  For completeness sake, the following chapter will review the 
procedural regime established under the Rome Statute for the International Criminal 
Court in order to assess what lessons have been carried across from the experience of 
the Ad Hoc Tribunal, and what predictions can be made about the future direction of 
procedural and evidentiary fairness in international criminal proceedings. 

444 One, 'Accusatorial v Inquisitorial Approach' in Cassese, Geata and Jones (eds), The Rome Statute, Vol III 
(2002) 1493-1495. 
445 Murphy, 'Developments in International Criminal Law' (1999) 93 American Journal of International Law 57, 
62. 
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Chapter 5 

5.1 INTRODUCTION 
This chapter takes a comparative look at the procedural and evidentiary provisions 
adopted by the newly formed International Criminal Court, and identifies substantive 
departures from the Ad Hoc Tribunal model of the proceedings. In particular, the chapter 
recounts the historical process whereby the Rome Statute for the International Criminal 
Court' was established and details how an emphasis on consensus has proved an 
influential force in the drafting of procedural provisions with widespread appeal. 
Furthermore, this Statute and its associated Rules are assessed for the extent to which 
they have both built upon the lessons of the Ad Hoc Tribunals and evaluates the shift in 
the balance between civil and common law elements in international criminal procedure, 
and how continuing tensions are likely to impact upon fundamental fair trial standards. 

There remain, however, constraints on what it is possible to conclude about the 
procedural regime of the International Criminal Court. This is because, unlike the Ad Hoc 
Tribunals, there have been no formal cases concluded before the permanent court. Any 
assessment is therefore academic and unsubstantiated by case law. Nevertheless, the 
International Criminal Court promises to be a permanent jurisdiction, and has given 
impetus to the formalisation of a corpus of rules directed at procedural fairness aspects of 
the trial. In this way the Statute and rules of the International Criminal Court give 
additional substance to the indeterminacy of the defendant's fair trial rights in 
international criminal proceedings. 

5.2 HISTORICAL BACKGROUND 
In 1947, the UN General Assembly directed the International Law Commission (1LC) to 
begin work on a Code of Offences against the Peace and Security of Mankind. 2  A draft 
was completed in 1954, 3  but it was to take fifty more years before the Commission 
completed a draft Statute of the International Criminal Court in 1994.4  Upon 
promulgating the draft, the ILC pragmatically recognised that the authority and success of 

Rome Statute for the International Criminal Court U.N. Doc 183/9; 37 ILM 1002 (1998). 
2  Initially, the General Assembly passed G.A. Res. 177 (II) of 21 November 1947. Then the General Assemby invited 
the ILC to continue its work on Draft Code of Offences against the Peace and Security of Mankind G.A. Res. 37/102 of 
16 December 1982 - with a view to elaborating the draft Code of Offences. It also requested the Commission, in 
conformity with resolution 36/106, to submit a preliminary report to the General Assembly at its thirty-eighth session 
bearing, inter alia, on the scope and structure of the draft Code, and reiterated the invitation to Member States and 
relevant international intergovernmental organizations to present or update their comments and observations on the 
draft Code. 
3  GA Res. 488 (V) of 12 December 1950 - invited Member States to furnish their observations on the formulation of 
the Nurnberg Principles prepared by the International Law Commission, and requested the Commission, in preparing 
the draft code of offences against the peace and security of mankind, to take account of such observations. Commission 
completed a draft Code of Offences against the Peace and Security of Mankind consisting of five articles and submitted 
it to the General Assembly, together with commentaries thereon ILC Report, A/1858 (A16/9), 1951, chp. IV, paras.54- 
59 - Ybk, 1951, vi!. The ILC revised the draft before settling upon the Report of the International Law Commission on 
the work of its sixth session, 3 June to 28 July 1954. This report includes an analysis of the drafting changes and 
modifications made to the previous text of the draft Code, together with commentaries thereto. It also includes the full 
amended text as adopted by the Commission. The Final outcome was General Assembly (9th session, 1954) Res.897 
(IX) of 4 December 1954 - decided to postpone further consideration of the draft Code of Offences against the Peace 
and Security of Mankind until the Special Committee on the question of defining aggression had submitted its report. 
4 Report of the Working Group on a draft statute for an International Criminal Court. 46th session of the International 
Law Commission (1994) U.N. Doc. A/CN.41L.491 and Rev.1 and 2 and Rev.2/Corr.1 and Rev.2/Add.I-3 
(mimeograph) - ILC Report, A/49/10, (F), 1994, chp. II(B)(I)(2), paras.87 and 88, (see also paras.77-91) 
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the proposed court and its mechanisms rested upon the imperative of widespread 
ratification. It made a clear distinction between participation in, and support for, the 
structure and operation of the court, on the one hand, and acceptance of substantive 
jurisdiction in particular cases on the other. 5  The ILC was realistic enough to appreciate 
there would be a difference in opinion with regard to the substantive and procedural 
provisions, and was keen to ensure that this would not be a disincentive for contracting 
states to ratify. This 'opt in' aspect not only formed the basis of jurisdiction for the 
modern International Criminal Court, 6  but was a formative consideration in determining 
what procedure and evidence rules should govern the criminal trial process. Accordingly, 
a common denominator set of rules was drafted in order to galvanise general support. 

The International Law Commission in its 46th session, in 1994 adopted the draft statute 
for an international criminal court and the commentaries thereto In response to this and 
early work of the ILC, the UN General Assembly 7  under Res.50146 of 11 December 
1995 decided to establish a preparatory committee to discuss further the major issues 
arising out of the draft statute prepared by the Commission, with a view to preparing a 
widely acceptable consolidated text of a convention for an international criminal court. 
The preparatory committee's terms of reference being to assess the draft statute and 
'review the major substantive and administrative issues arising'. 8  The ILC committee 
directed to concentrate its attention on substantive and administrative issues arising from 
the ILC Draft Statute, and to take account of the different views expressed during the 
meetings with a view to preparing a widely acceptable consolidated practice as the next 
step towards consideration by a Conference of Plenipotentiaries. 9  

It decided to recommend to the General Assembly that it convene an international 
conference of plenipotentiaries to study the draft statute and to conclude a convention on 
the establishment of an international criminal court. 10  The report of the ILC committee 
recommended that the General Assembly create a Preparatory Committee on the 
Establishment of an International Court (or PrepCom).' A PrepCom was duly formed 
and completed its work on the ICC Draft Rules of Procedure in Evidence on 30 June 

Report International Law Commission on its 46 Session, UN.GAOR,49th Sess., Supp. No. 10, at 43, UN. Doc. 
A/49/10 (1994), 2. 
6  Broomhall, 'Developments in Criminal Law and Criminal Justice: Looking Forward to the Establishment of 
International Criminal Court: Between State Consent and the Rule of Law' (1997) 8 Criminal Law Forum 317, 320. 
7 The ILC Preparatory Committee for the Establishment of the International Criminal Court, met on 25 March to 12 
April 1995 and from 12 to 30 August 1996. The Committee's mandate was further extended by resolution 51/207 of 17 
December 1996, and four further meetings were held on: 11 to 21 February 1997, 4 to 15 August 1997, 1 to 12 
December 1997, and 16 March to 3 April 1998 during which time the Committee completed the preparation of the draft 
Statute of an International Criminal Court, which was transmitted to the Conference. 

G.A. Res., 49/53, UN. GAOR, 49th Sess., Supp. No. 49, at 293, UN. A./49/49 (1995). 
9  G.A Res., 50/46, UN GAOR, 50th Sess., No. 49, at 307, UN. Doc. A/50/49 (1995). 
10 ILC Report, A/49/10, (F), 1994, chp. II(B)(1), paras.88 and 90 - Ybk, 1994, v11(2) (F). 

The Preparatory Committee was set up as the Final Act of the United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court in Rome Italy (15 June —17 July) 1998. 
Paragraph 5 and 6 of resolution F of the Final Act required the Prep Corn to draft Rules of Procedure and Evidence and 
Elements of Crimes before June 30, 2002. See Final Act of the United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court, U.N. GAOR, 53d Sess., Annex 1, Res.F, 
Para 5-6, U.N. Doc. A/CONF. 183/10 (1998). 
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2000. 12  These rules were a result of lengthy and complex discussions by delegates to the 
sessions and Diplomatic Conference for the ICC. 

The United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of 
an International Criminal Court held at Rome, from 15 June to 17 July 1998, resulted in 
adoption of the Rome Statute of the International Criminal Court on 17 July 1998 
(hereafter ICC Statute). The normative picture set out in the Statute was completed by the 
Rules of Procedure and Evidence, which incorporate the necessary detail to ensure 
effective operation of the Court (hereafter ICC Rules). This supplementary body of law 
aims to ensure that the ICC will operate in a more rigid legal setting than its Ad Hoc 
tribunal predecessors. 

The core of procedural principles settled upon constitute an extensive elaboration on, and 
often a substantive departure from, the rules of the Ad Hoc tribunals. 13  They also 
constitute a significant development in the area of procedural law before international 
criminal courts, and reflect a new balance for procedural fairness in cases involving the 
prosecution of international crimes. 

Importantly, the Rules cannot be amended without the adoption of the proposed rule 
change by two-thirds majority of the members of the Assembly of State Parties. 14  This 
stringent requirement locks in the procedural regime as a much more stable framework 
for the trial. The reason for this is that the ICC, due to its treaty based character, relies on 
broad ratification, and is dependent on consensus for an effective exercise of its 
jurisdiction. It follows that the method of elaboration and adoption of rules (and 
amendments) is consensual. 15  Accordingly, the Rules will 'become a repository for those 
standards and working methods which only experience will clarify'. 16  

This shift to a consensus-based jurisdiction has led to the rejection of the system that 
operated at the Ad Hoc Tribunals, where judges were entrusted with the function of 
adopting an amending the rules of procedure. The negotiators of the ICC Statute and 
Rules wished to leave 'as little room is possible for judicial development of procedural 
rules'. 17  After much debate, the Statute for the creation of the International Criminal 
Court was adopted at an international conference in Rome on July 17, 1998. 18  

12 
Rules of Procedure and Evidence of the International Criminal Court (2000) ICC-ASP/1/3, at 10, and Corr. 1 

(2002), U.N. Doc. PCNICC/2000/1/Add.1 (2000). 
13 Lee (ed), The International Criminal Court: The Making of the Rome Statute. Issues, Negotiations, Results (1999) 
218. 
14  ICC Statute Art 51(1). 
15  Dicker and Duffy, 'National Courts and the ICC' (1999) Brown Journal of World Affairs 56, 57; Broomhall, 'Article 
51' in Triffterer (ed), Commentary on the Rome Statute of International Criminal Court (1999) 683. 
16  Broomhall, 'Article 51' in Triffterer (ed), Commentary on the Rome Statute of International Criminal Court (1999) 
683. 
17 Guariglia, 'The Rules of Procedure and Evidence for the International Criminal Court: A New Development in 
International Adjudication of International Criminal Responsibility' in Cassese et al (eds), The Rome Statue and of the 

International Criminal Court: A Commentary, vol 11 (2002) 1111, 1115. 
18 Rome Statute for the International Criminal Court U.N. Doc AJCONF./183/9) 12 July 1999. After intense 
negotiations, 120 countries voted to adopt the treaty. As at the time of writing 102 states have either ratified or acceded 
to the treaty (Timor Leste for example acceded rather than ratified). Sixty-six countries (six more than the threshold 
needed to establish the court) ratified the treaty on April 11, 2002. This meant that the 1CC's temporal jurisdiction 
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This permanent International Criminal institution, together with its Ad Hoc and hybrid 
predecessors, represents an attempt to fill the void in international criminal enforcement. 
However it is a misconception to believe that movement in a particular direction is either 
linear or progressive. The developments in the field are perhaps best understood as a 
balance paradigm between competing interests in justice. 

Just as 'symbolic relationships' developed between the elemental features of the 
procedural regime at the Ad Hoc tribunals, so too the ICC will find its own explanations 
to inform the process. In deed both systems have in the past, and will continue, to draw 
heavily from each other. At first, the ICTY and ICTR benefited from the work of the ILC 
in drafting its Statute, and then as the tribunals developed a significant amount of 
jurisprudence and clarified the international trial process, they in turn gave momentum to 
the establishment of a permanent international criminal court. I9  

There is, however, a limit to the comparisons that can be made. From the outset the ICTY 
and ICTR differ substantially from the ICC in terms of jurisdiction and purpose. A 
principal distinction is the ad hoc basis upon which the tribunals were formed, being both 
temporally and geographically limited as special remedial courts set up to address a 
discrete series of criminal events delineated by time and space. Once the work of the 
tribunals finishes the machinery will be disbanded. By contrast, the ICC is a permanent 
court, with worldwide jurisdiction over an amorphous body of future crimes. 20  

As discussed below, the two genre of international courts not only differ as to origin, 
form and function, but as to their respective structure. A closer analysis of ICC rules 
reveals many contrasting aspects with respect to the procedural balance struck between 
the two traditional legal traditional models. This is because, as the proposal for an 
international criminal court gained momentum, the draft rules incorporated more civil 
law elements, such that today the ICC Statute is more of a compromise between the 
influences than its Ad Hoc Tribunal counterparts. The ICC is destined to be more of an 
amalgam of criminal procedure than its predecessors as it precariously straddles common 
and civil law in order to achieve the consensus of the participating states. 21  Yet it remains 
too early to assess the degree to which the ICC Statute has struck a balance between 
divergent procedural traditions in practice. 22  

commenced on July 1, 2002. In February 2003, the Court's Assembly of States Parties (its governing body) elected the 
Court's first eighteen judges. The resulting high quality and diverse judicial bench (the judges include 7 women and 
represent all the regions of the world) were sworn into office on March 11, 2003, in The Hague, the seat of the court. 
On April 21, 2003, the Assembly of States Parties elected the chief prosecutor, Luis Moreno Ocampo. 
19  Johnson, 'On the Road Disaster: A Right of the Accused and International Criminal Tribunal for the former 
Yugoslavia' (1998) 10 International Legal Prospective 111, 154. 
20 Leitzau, 'Checks and Balances and Elements of Proof (1999) 32(3) Cornell Intl Law Journal 477, 482. 
21  Creta, 'The Search for justice in the Former Yugoslavia and Beyond' (1998) 20 Housten Journal of International 
Law 381, 415. 
22  This is why special hybrid domestic courts importing the working provision of the international court in domestic 
settings have some instructive value. For instance, the UN Special Panel for Serious Crimes in East Timor, which 
transplanted the substantive ICC Statute provisions to a domestic tribunal, is not only the first practical example of the 
rules in practice, but also a precursor for things to come. See Appendix A, 'Case Study looking at the Special Panel for 
Serious Crimes', appended to this thesis for an analysis of the extent to which this hybrid panel struggled with 
procedural conflicts and reconcile inherent tensions that exist in the imported international system of criminal trial. 
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What can be envisaged from the text of the Statute and Rules is that many of the fair trial 
standards incorporated represent a 'lowest common denominator' group of rights that 
have survived the process of negotiation and compromise, amid the impetus for a uniform 
and definitive corpus of international procedure. However, the extent to which the Rules 
advance the notion of procedural fairness in practice will largely be determined by the 
new accommodation and adjustments reached between the parties, and the relative 
influences exerted by the major families of law. This chapter, then, takes a brief look at 
the new ICC trial procedure and makes some preliminary observations about what might 
be forecast about the new international criminal trial practice. 

5.3 PROCEDURE OF THE INTERNATIONAL CRIMINAL COURT 

5.3.1 PRE-TRIAL INVESTIGATION 

5.3.1(1) Rights of a suspect in Pre-Trial investigation 
From the signing of the London Agreement and IMT Charter in 1945 to the signing of 
the ICC Statute in Rome in 1998, there have been considerable achievements in the rights 
of the individual in the pre-trial phase of international criminal proceedings. The area of 
criminal investigation is no exception. By comparison, the provisions in the ICC Statute 
and ICC Rules set a higher standard of supervision and an improved number of checks 
and balances that protect the rights of a suspect in the investigation phase. 

Article 51 of the ICC Statute sets up a pyramid of rights, beginning with general rights of 
persons during an investigation under Article 55(1), and then additional rights under 
paragraph (2) relating to persons there are grounds to believe have committed crimes 
within the jurisdiction of the Court, and are about to be questioned. Article 55(1) also 
contains a general right against self-incrimination and confession of guilt, and a right 
against any form of pre trial pressure, including coercion duress, treat or torture. 

Under Article 55(1)(d), a person must not be subjected to arbitrary arrest or detention or 
be 'deprived of his or her liberty except on such grounds, and in accordance with such 
procedures as are established in the Statute'. This final paragraph reflects the 
international norms that have emerged with respect to deprivation of personal liberty, and 
opens the prospect of a defendant challenging the legality of his/her detention. However, 
this right contains no precise content, without reference to the main text, and so reference 
to Article 58 is necessary to complete the picture of what constitutes a legal arrest. 23  The 
latter requires that an arrest warrant, to be legal, to contain 'a concise statement of the 
facts which are alleged to constitute the crimes' and be issued only in circumstances 
where the Pre-Trial Chamber is satisfied that (a) there are reasonable grounds to believe 
that that the person committed a crime within the jurisdiction of the Court and (b) the 
arrest of a person appears necessary. 24  

23  Note that there was no express provision in the ICTY trial procedure to contest the legality or otherwise of an arrest. 
24 An arrest is 'necessary' to: (i) ensure the attendance of the person at trial; (ii) prevent obstruction of investigations; 
and (iii) prevent commission of other related crimes. 
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Pursuant to Article 55(2), a suspect is to be informed that he/she is under suspicion of 
having committed a crime, and that he/she has the right to remain silent, to legal 
assistance, and to be questioned in the presence of a legal representative. As an additional 
element to the right to silence during investigations, the drafters have added a phrase 
'without such silence being a consideration in the determination of guilt or innocence', 
thereby lending support to the presumption of innocence. The drafters also intentionally 
refrained from usage of the term 'suspect' in the text of the Statute, on the grounds that 
the word was not value neutral, again indicating a preference towards promoting the 
benefit of the doubt. 25  

These rights go well beyond the requirements of international human rights norms set out 
in such instruments as the ICCPR, and insist on a more advanced and progressive set of 
legal rights for accused persons than has been the case before the Ad Hoc Tribunals. 
Indeed, the Statute requires that these norms be honoured even in situations where 
questioning is being carried out by officials of national justice systems. This has had the 
legislative effect of heavily fortifying the right to silence in the investigation process, so 
much so that a confession obtained in violation of these rules can be excluded as 
evidence. 26  It is likely, given the express right to silence and the prohibition against 
adverse inference, that defence counsel will almost invariably advise against participation 
in the investigation process except in circumstances where they wish to invoke an alibi 
defence at trial. In theory, this should result in fewer prosecutions based primarily upon 
an accused's statement of interview and reduce the likelihood of heavy-handedness at the 
interrogation stage. 

The ICC Statute has even taken the precaution to regulate and supervise investigations 
that occur in extraordinary circumstances. Specifically, Article 56 entitles the prosecutor, 
where there is a 'unique investigative opportunity', to request authorisation to record a 
testimony or collect evidence where the same may subsequently be unavailable. In such 
situations a Pre-Trial Chamber judge will attend to ensure not only the efficiency and 
integrity of the proceedings but also the rights of the defendant are protected. 

5.3.1(ii) Pre-trial role of the Prosecutor 
Since the Prosecutor must almost invariably conduct investigations in the territory of 
sovereign states, successful investigations will rely heavily on the reciprocity between the 
domestic legal system and the office of the Prosecutor. Pursuant to Article 93(1) of the 
ICC Statute, the State party is required to provide assistance.27  Indeed the only disclosure 

25 Creta, 'The Search for justice in the Former Yugoslavia and Beyond' (1998) 20 Houston Journal of International 
Law 381, 415. 
26 ICC Statute Art 69(7). There is an additional requirement to satisfy the Court that the violation 'raises substantial 
doubt on the reliability the evidence' and that the 'admission of the evidence would be antithetical to, and would 
seriously damage, the integrity of the proceedings'. 
27 

Under ICC Statute Art 93(1), the state must provide assistance in; (a) the identification of whereabouts of persons or 
the location of items; (b) the taking of evidence, including testimony under oath, and the production of evidence, 
including expert opinions and reports necessary to the Court; (c) the questioning of any person being investigated or 
prosecuted; (d) service of documents, including judicial documents; (e) facilitating the voluntary appearance of persons 
as witnesses or experts before a court; (f) the temporary transfer of persons; (g) the examination of places or sites, 
including the exhumation and extermination of grave sites; (h) the execution of searches and seizures; (i) the prevention 
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request that the State is entitled to deny is evidence relating to 'natural security'. 28  Whilst 
states are under general obligation to cooperate with the investigation of crimes,29  they 
will not always be willing to do so. Generally speaking, requests for cooperation are 
directed through diplomatic channels and mechanisms designated by, and largely familiar 
to, the State party. 

The Prosecutor is nonetheless ultimately permitted to undertake specific investigative 
steps without the prior consent and cooperation of the State, albeit contingent upon 
judicial leave from the Pre-Trial Chamber.. 3°  . In the alternative, in situations where State 
parties refuse legal assistance, the Court may make a finding of non-compliance and refer 
the matter to the Assembly of States. 31  This power to act unilaterally makes the role of 
prosecutor political, and will undoubtedly present challenges in practice, particularly 
where matters are referred to the ICC by the UN Security Council as opposed to a State 
request for intervention. 

In an effort to depoliticise the role of the prosecutor, a peculiar feature reminiscent of 
civil law systems has been borrowed and incorporated into the Statute. Article 54(1)(a) 
requires the prosecutor, in order to establish the truth of the matter, to extend the 
investigation to cover all facts and evidence relevant to an assessment of whether there is 
criminal responsibility, and so doing investigate incriminating and exonerating 
circumstances equally. In other words, the prosecutor is bound to be an objective 
discoverer of the truth in much the same way as a civil law judge (judge d'instruction). 
Unlike in the Ad Hoc Tribunals, the ICC Prosecutor is under a more onerous obligation to 
be impartial, and must extend the investigation to cover all facts and evidence both 
incriminating and exonerating equally as opposed to the mere disclosure of the same. 32  
This brings ICC procedure closer to the civil law requirement. Having said this, however, 
there is no express requirement in the ICC Rules for the prosecution to observe the 
accused's right to refer or have investigated matters identified by the defence (as per civil 
jurisdictions). This may be implicit, though, such that failure to investigate matters 
referred of an exculpatory nature would undoubtedly violate the duty to conduct 
investigations in an impartial mater. 

So in terms of the functions of the prosecutor, the element of impartiality has been 
strengthened. The obligation to establish the truth and investigate both inculpatory and 
exculpatory evidence is explicitly recognised. This advances the notion of neutrality in 

of records and documents; (j) the protection of victims and witnesses and preservation of evidence; (k) the 
identification, tracing and freezing or seizure of proceeds, property, assets and instrumentalities of crime for the 
purposes of eventual forfeiture without prejudice to the rights of bona fide third parties; and (1) any other type of 
assistance not prohibited by law with a view to facilitating the investigation and prosecution of crimes within the 
jurisdiction of the Court. 
28  ICC Statute Arts 72,93(4). 
29 ICC Statute Art 86. 
30 ICC Statute Art 87(1)(a); ICC Rules, rr 176-180. 
31  The Assembly of States has no power in relation to Non Compliance (with the exception of 'naming and shaming'). 
If, however, the matter was originally referred by the Security Council, it could be referred back, whereupon the 
Security Council could take action pursuant to its powers under the Charter of the United Nations. See Schabas, An 
Introduction to the International Criminal Court (2001) 106-107. 
32  ICC Statute Art 54(a). See also the requirement to disclose exonerating evidence under /CC Statute Art 67(2). 
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the investigating phase to a level that begins to reflect a typical feature of the civil law 
procedure. This shifts the obligation on the prosecution from the lower adversarial 
requirement to adhere to the principles of truth and objectivity, to a more onerous duty to 
be impartial. The standard nevertheless falls short of the disinterested function of the civil 
law 'investigating judge', and cannot therefore be interpreted as moving beyond partisan 
considerations in evidence gathering. This is particularly so in light of the onus of burden 
or proof that rests on the prosecution to prove the case beyond reasonable doubt pursuant 
to ICC Statute Article 66(2) and 66(3). 

The expectation, therefore, is that the role of impartial investigator and prosecutorial 
contender can co-exist without neutralising each other. 33  Arguably, the dual role is not 
easily reconciled, and may serve to pull the prosecution in two directions simultaneously, 
if not attributing to the role of prosecutor a 'split-personality.' It remains to be seen in 
practice as to whether this is an inherent contradiction in the role. 

Given the high degree of prosecutorial discretion that has been incorporated into the 
function of the Office of the Prosecutor — as to whether or not to proceed and the 
direction of how pre-trial investigations are to be conducted — there are limited checks 
and balances on the extent and scope of investigations, save where a coercive order is 
required. Coercive orders can be sought at any point after the initiation of a matter to seek 
the court's assistance with the investigation process. Coercive orders, which might 
include the issue of an arrest warrant, 34  the request for a suspect to submit to 
questioning, 35  or a summons to appear36  are likely to prove a mechanism whereby the 
court can supervise and keep check on the powers of the prosecution during the 
interrogation of suspects and throughout the pre-trial phase of the process. 

5.3.2 PRE-TRIAL PROCEDURE 

5.3.2(1) Role of the Pre-Trial Judge 
In addition to neutralising the previously adversarial role of the prosecutor, the ICC 
procedural instruments have given an expanded and task-specific role to the pre-trial 
judge. The ICC Statute has separated the pre-trial from the trial and appellate chambers, 
which in practice means that, unlike the Ad Hoc tribunals, trial judges are assigned to one 
or other of the pre-trial or trial chambers, and appellate judges are appointed specifically 
to preside over appeal matters. 

Within this specialised role, the pre-trial judge has a limited number of powers, which 
have been described as 'almost exclusively negative' . 37  Most notably the trial chamber 

33  The ICC Prosecutor can initiate an investigation on the basis of the dictates of the interests of justice (ICC Statute Art 
53(1)(c), (2)(c)) and may even enter into agreements with States, intergovernmental organizations or private persons for 
the sake of their cooperation (Art 54(3)(d)). 
34  ICC Statute Art 58. 
35  ICC Statute Art 54(3)(b). 
36  ICC Statute Art 58(I). 
37  Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 767, 800. 
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has the power to grant or refuse applications, hear applications for conditional release and 
secure the rights of the defendant,f 8  

5.3.2(ii) Prosecutorial discretion 
Notwithstanding the limitations imposed by the pre-trial chamber in the proceedings 
leading up to the trial, the prosecutor has a considerable degree of independence and 
prosecutorial discretion. In his/her capacity as prosecutor, a significant power is exercised 
with respect to whether a matter should proceed in circumstances where there is 
insufficient factual or legal basis to proceed or where the prosecution is not in the 
'interests of justice'. 39  Indeed, the prosecutor has the power to select individual cases to 
pursue and the relevant charges to be brought, prompting some academics to argued that 
the ICC prosecutor 'holds a great deal of power with remarkable political significance'.4°  
It will be interesting to see how broadly the prosecutor exercises this discretion, and 
whether or not in holding the key to the trigger mechanism the prosecutor will become 
the fundamental organ of the ICC. 

This prosecutorial discretion, however, is not unlimited, but is made subject to pre-trial 
supervision.41  The Security Council, at the behest of referring state, may request to have a 
decision not to prosecute reviewed by pre-trial chamber. 42  Alternatively, in circumstances 
set out in Art 53(3)(b) the Pre-Trial Chamber may initiate a review and potentially 
overturn the prosecutor's exercise of direction. In this way the Pre-Trial Chamber has 
more extensive review powers found at common law and is more supervisory than the Ad 
Hoc Tribunal equivalent Pre-Trial Chamber.43  

A Pre-Trial Chamber can exert influence in other ways. In situations where an arrest 
warrant is sought, a Pre-Trial Chamber must be satisfied that there are reasonable 
grounds to believe that the person has committed a crime within the court's jurisdiction. 
In addition, before issuing an arrest warrant the Chamber must be satisfied that it is 
considered necessary in order to (i) ensure that a person appears for trial, (ii) prevent a 
person from obstructing or endangering the investigations of the Court, or (iii) prevent a 
person from continuing with the commission of the crime (or related crime)." To satisfy 
the court of the existence of 'reasonable grounds' the prosecutor must provide a concise 
summary of the evidence, as well as supporting materials to account for the need for 
arrest. This, by extension, means that a Pre-Trial judge must be furnished with an 
extensive quantity of case file information before issuing an arrest. 45  The Court will then 

38 /CC Statute Art 60(4). 
39 ICC Statute Art 53(2). 
40 Caianiello and Illuminati, 'From the International Criminal Tribunal for the former Yugoslavia to the International 
Criminal Court' (2001) 26 North Carolina Journal of international Law & Commercial Regulation 407, 440. 
41  /CC Statute Art 53(3). 
42 ICC Statute Art 53(3)(a). 
43  Note, though, that the Statute appoints the Appeals Chamber as the guardian of prosecutorial impartiality and 
provides for circumstances where the prosecution can be dismissed. This is an important check and balance, as the 
Appeals Chamber can disqualify a prosecutor for misconduct, pursuant to r 34(3) of the Rules of Evidence and 
Procedure and Art 42 of the ICC Statute. 
44  ICC Statute Art 58(1); /CC Rules r 117. 
45  /CC Statute Art 58(3) (an arrest warrant must contain a reference to the crimes within the jurisdiction of the Court, 
and a statement or summary of facts, which are alleged to constitute the crimes for which the person's arrest is sought). 
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communicate the request to the 'custodial state', which must immediately take steps to 
arrest the individual(s) identified.46  

5.3.2(iii) Arresting states 
The ICC Statute imposes a due process obligation on the custodial state charged with the 
responsibility of arresting the relevant suspect. It requires. a person arrested to be brought 
promptly before the competent judicial authority in the custodial state, whereupon the 
proper processes and rights of the person must be respected.°  Whilst the Statute appears 
to provide for the possibility of interim release, its wording appears more likely to favour 
the presumption of detention by the arresting state." It is expressly stated that the 
competent authority in the custodial state is prohibited from questioning whether the 
warrant was properly issued, 49  and that once an order to be surrendered by the custodial 
state is issued, 'a person shall be delivered to Court as soon as possible'. The Statute does 
not use the term 'extradition' and instead substitutes the phrases 'surrender' and 
`transfer'. 5°  The use of terminology presumably circumvents domestic constitutional 
provisions prohibiting the extradition of nationals. 51  

Once an accused individual is apprehended, a hearing must be held before the Pre-trial 
Chamber, under which the Pre-Trial Chamber must satisfy itself that the persons rights 
under the Statute have been observed, including the right to be informed of the charges 
and the right to apply for interim release pending tria1. 52  Whilst international human 
rights law favours the presumption of release — as a corollary of the presumption of 
innocence — it seems that detention will be the rule before the ICC (perhaps due to the 
seriousness of the offences and potential penalties). This said, the Pre-Trial Chamber 
must ensure that a person is not detained for an unreasonable period prior to trial, which 
will no doubt be interpreted by defence counsel to mean that the question of interim 
release can be revisited at any time. 

5.3.2(iv) Confirmation hearing 
The Pre-trial Chamber then conducts a Confirmation Hearing 53  to confirm the charges, 
and to establish that there exists sufficient evidence to establish substantial grounds to 
believe that the person committed each of the criines as charged. 54  At the point at which 
the prosecution presents the charge(s) for confirmation, the investigation ends and the 
pre-trial phase begins. Here again important differences between the Ad Hoc Tribunals 

46  /CC Statute Art 59(1). 
47  ICC Statute Art 59(2)(a), (b) & (c). 
48  /CC Statute Art 59(3)—(7). 

49  /CC Statute Art 59(4). 
scl/CC Statute Art 102. The Statute inserts an exceptional definition in this Article, using language that draws a 
distinction between declaring a 'surrender' to mean 'the delivering of a person by a State to the Court pursuant to the 
Statute'. In this way the drafters avoided the use of the term 'extradition' which has a technical meaning involving 'the 
delivering up of a person by one state or another as provided by treaty, Convention or national- legislation'. 
51  Kress, 'Investigation, Trial and Appeal in the International Criminal Court Statute' (1998) 6 European Journal of 
Crime, Criminal Law and Criminal Justice 126, 136. 
52  ICC Statute Art 60(1). 

53  /CC Statute Art 61. 

54  /CC Statute Art 61(7). 
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and the ICC emerge. In the ICTY, 55  for instance, there was no provision for charges to be 
confirmed by the Pre-Trial Chamber in a confirmation hearing. 56  Also contrary to the 
ICTY procedure57  the indictment cannot be confirmed without the accused present, )8  save 
where the accused has waived the right to be present. 59  However, much like the ICTY the 
Chamber can confirm, decline or adjourn the matter on the basis that further documentary 
or supplementary material is required. 

Some academics have suggested that the confirmation hearing is similar to preliminary 
hearings or uncontested committal proceedings at common law. 6°  Yet rule 61(5) of the 
ICC Rules states that, at the confirmation hearing, the prosecutor generally relies upon 
documentary evidence without calling witnesses, whereas the common law provides the 
defence with the opportunity to contest committal for trial. The advantage of a contested 
hearing at common law is that the accused can cross-examine witnesses, and can learn 
more about the quality of the prosecution case and the veracity of the claims against him. 
This is not likely to be a feature of the ICC proceedings. 

Others have suggested that Pre-Trial Confirmation hearings resemble 'Rule 61' 
procedures adopted by Ad Hoc Tribunals,6I  where the prosecution leads evidence before 
an ex parte hearing, and the Tribunal rules on the sufficiency of the evidence. However, 
the ICTY used ex parte hearings in circumstances where frustrated with attempts to arrest 
defendants, whereas ICC Confirmation Hearings occur in the absence of the accused only 
where the accused is granted interim release and subsequently absconds. In all other 
circumstances the accused is expected to be present at the confirmation of his/her 
indictment. 

Rule 61(3) of the ICC Rules requires that the accused be provided with 'a copy of the 
document containing the charges' and be 'informed of the evidence on which the 
prosecutor intends to rely at the hearing'. The prosecutor 'shall support each charge with 
sufficient evidence to establish substantial grounds to believe that the person committed 
the crime charged' and may be required to amend or withdraw superfluous charges. 62  The 
defence can object to the charges, challenge the evidence presented and even present 
evidence in rebuttal at the hearing. However, while the ICC Statute invites the defence to 
present evidence at this stage, it is not obvious that contradictory evidence adduced by the 
defence can have any effect upon the determination of the existence of 'sufficient 

55  ICC Statute Art 19. ICTY Rules r 47 provides that the indictment is only subject to a review procedure by a single 
judge. 
56  ICC Statute Art 61. 
57  The ICTY procedure .  is subject to r 61, which provides for the extraordinary ex parte procedure of 'Rule 61' 
hearings. See 4.3.2(x). 
58  ICC Statute Art 61(1). 
59  ICC Statute Art 61(2); /CC Rules rr 121-126. 

Schabas, An Introduction to the International Criminal Court (2001) 115. 
61  Patel King, 'Public Disclosure in Rule 61 Proceedings Before the International Criminal 
Yugoslavia' (1997) 29 New York University Journal of International Law and Policy 523. 
Amley, 'Proceeding to Justice and Accountability in the Balkans: The International Criminal 
Yugoslavia and Rule 61' (1998) 23 Yale Journal of International Law 231; Schabas, 
International Criminal Court (2001) 114. 
62  ICC Statute Art 61(4). 

Tribunal for the Former 
See also Thieroff and 
Tribunal for the Former 
An Introduction to the 
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evidence'. 63 In practice it may be that the defence will steer away from declaring its hand 
too early in the proceedings. 

At the conclusion of the Confirmation hearing, the Pre-Trial Chamber must make a 
determination on whether or not 'sufficient grounds' exist to commit the accused for trial, 
with the option of confirming the charges, declining to confirm, or adjourning the 
matter. 64  At the hearing, the pre-trial judge can make provision for 'the disclosure of 
documents or information not previously disclosed' (reflecting the civil law power of 
judges to discover), but cannot go as far as calling witnesses or ordering additional 
investigations. 

There is a distinction between the two legal traditions with respect to the emphasis placed 
on the confirmation procedure. Common law lawyers usually view Confirmation hearings 
(or committal proceedings) as a 'filter' to ensure only strong cases to go to tria1. 65  Civil 
law lawyers, on the other hand, presume that the process of assessing a prima facie case 
has already been conducted during the investigation phase, and therefore view the pre-
trial filter function as a formality in order to confirm or check the charges and to avoid 
time consuming disputes about disclosure of evidence in the trial stage. Perhaps in time 
ICC Confirmation Hearings will come to reflect a civil law approach comparable to 
proceedings before the French Chambre de l'Instruction criminelle, 66  which for reasons 
of efficiency interpret the process of review literally. 

Once the matter is referred to the trial chamber for confirmation, it is unclear whether the 
court can amend the indictment. This presents another area of conflict between common 
and civil law. According to Article 74(2) of the Statute, the Court must base its judgment 
'on the facts and circumstances described in the charges and any amendments to the 
charges', but the Statute is silent on whether the prosecutor's charges are fixed and 
binding on the trial chamber or whether the Pre-Trial Chamber has the right to amend 
them proprio motu in the confirmation hearing or, for that matter, whether the indictment 
can be amended during the course of the trial. The common law preferred position would 
be that the Court is bound by the prosecutor's legal classification of the charges. Yet the 
ICC approach is ostensibly moving towards the civil law model, where the Court can not 
only accept or dismiss but, according to the principle iura novit curia, 67  can amend in its 
own right the charges. 68  

63 Schabas, An Introduction to the International Criminal Court (2001) 116. 
64 ICC Statute Art 61(7). 
65 Friman, 'The Rules of Procedure and Evidence at the Investigation Stage' in Lee (ed), /CC Elements of Crimes and 
Rules of Procedure and Evidence (2001) 537. 
66 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1-37 states that the ICC 
pre-trial proceedings may be compared to the French procedure in the case of crimes before the `Chambre 
d'accusation' or, as introduced by the recent reform of the Code de Procedure Penale, the Thambre de l'Instruction 
criminelle'. See Code de Procedure Penale Arts 191-230. . 
67  The aphorism iura novit curia is used by jurists and judges to make reference to the exoneration of the parties in legal 
proceedings from giving evidence of the rules, presuming that the court already knows the law. The supposition that the 
court knows the law is valid according to the jurisdictional rule of law. This principle states the court must abide by law 
and the knowledge of the law is a condition of legal application. 
68 Friman, 'The Rules of Procedure and Evidence at the Investigation Stage' in Lee (ed), ICC: Elements of Crimes and 
Rules of Procedure and Evidence (2001) 208-209. 
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At first reading, the ICC Statute appears to follow the common law, since the Chamber 
may only confirm or reject the charges 69  or adjourn the hearing and 'request the 
prosecutor to consider' 7°  either providing further evidence 71  or amending a charge to a 
different legal specification. 72  However, when these provisions are read within the 
context of an expanding set of judicial powers, and a broadening of the judicial role in the 
Pre-Trial and the Trial Chamber, it is likely that there exists an inherent power to amend 
the charges, provided the rights of the accused are not violated." 

5.3.2(v) Disclosure 
There is also uncertainty as to the scope of the obligation on the prosecution to disclose 
evidence to the defence prior to trial, as the instruments impose no clear duty in this 
respect. 74  The ICC Rules75  generally oblige the prosecutor to disclose incriminating 
evidence to the defence, either proprio motu or on request.76  Exculpatory evidence must 
be disclosed 'as soon as practicable'. 77  Disclosure must be specific78  and comprehensive, 
as the disclosure provisions 'envisage more than a blind confrontation in the 
courtroom'. 79  On the other hand, the defence has only specific disclosure obligations with 
regard to special defences, for example, an alibi. °  In line with the common law view, the 
defence cannot be obliged to disclose inculpatory evidence, as this would violate the 
accused's privilege against self-incrimination. 81  Furthermore, the limited .disclosure 
obligations upon the defence follow the common law preference for .a more robust 
preservation of the right to silence. Importantly, disclosure is an ongoing process, 82  
entailing a 'continuing obligation' that applies not only before the onset of the trial, but 
throughout the course of the trial to the post-trial stage, including appeals. 83  

69  ICC Statute Art 61(7)(a), (b). 
70  ICC Statute Art 61(7)(c). 
71  ICC Statute Art 61(7)(c)(i). 
72  ICC Statute Art 61(7)(c)(ii). 
73  Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 13. Friman argues that 
the lack of certainty on this issue is due to an inability to reach agreement between common and civil lawyers during 
the negotiations. The question as to whether judges can alter the indictment has been left conspicuously open. See 
Friman, 'The Rules of Procedure and Evidence at the Investigation Stage' in Lee (ed), /CC: Elements of Crimes and 
Rules of Procedure and Evidence (2001) 208-210. 
74  However, the European Court of Human Rights has perhaps shed some light upon the duty when it declared that it is 
a requirement of fairness 'that the prosecution authorities disclose to the defence all material evidence for and against 
the accused' : Edwards v United Kingdom Series A, No. 247B, 16, December 1992,   15 EHRR 417, 418. 
75  ICC Rules rr 7-79. 
76  ICC Statute Art 61(3); ICC Rules rr 76, 77, 121(2). 
77  ICC Statute Art 67(2); ICC Rules r 83. 
78  With regard to witnesses, for example, date and place of birth, sex and place of residence. 
79  Prosecutor v Dalalic et al Decision on the Defence Motion to Compel the Discovery of Identity and Location of 
Witnesses 18 March 1997 (IT-90-21) paras 17, 19, 20. However, 'blind confrontation' may nevertheless result from 
granting certain witnesses' anonymity under ICC Statute Art 68 and ICC Rules rr 87, 88. This can negatively impact 
upon the accused's right of confrontation and highlights the difficult balance between the protection of witnesses and 
the right of the accused to fair trial. 
80  /CC Rules rr 78, 79. 	 • 
81  /CC Statute Art 67(1 )(g). See Brady, 'Disclosure of Evidence' in Lee (ed), /CC: Elements of Crimes and Rules of 
Procedure and Evidence (2001) 403, 423. 
82  Ibid, 422. 
83  Prosecutor v Blaskic, Decision for the Appellant's Motion for the Prosecution of Material, Suspension or Extension' 
of the Briefing Schedule, and Additional Filings, 26 September 2000, (IT-95-14-A), para 29. 
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Consequently, new information that arises subsequent to the commencement of the trial 
must be disclosed as soon as practicable. 

Disclosure rules are predominantly an expression of the adversarial partisan approach that 
requires both parties to mutually disclose, a notion that is superfluous to the civil law 
singular approach to evidence gathering. However, the fact that the ICC Statute requires 
the prosecution to investigate matters incriminating and exonerating equally, and 
provides the defence with access to the prosecutor's dossier before commencement of 
trial, goes some way to addressing the concerns that the function of the common law 
disclosure rules seek to alleviate. Indeed, the ICC Rules appear to view the provision of a 
dossier and the disclosure obligations as linked, if not one of the same; ICC Rule 
121(2)(c) links the disclosure rules to the dossier, requiring that all disclosed evidence be 
communicated to the Pre-Trial Chamber. 

Academics have, however, cautioned that, whilst the convergence of the common law 
notion of disclosure and the civil law provision of a dossier may appear to have little 
difference in practice, by viewing the disclosure requirements in the context of a still 
largely adversarial method of evidence gathering, the implications can be insufficient 
safeguards for the accused. 84  As Ambos argues, 'even an active civil law judge may 
hardly be able to compensate for the prosecution's advantages arising from the 
investigation phase. From a human rights perspective, therefore, only broad disclosure 
rules adequately safeguard the right of the defence'. 85  To this extent it will be imperative 
for the ICC to view the disclosure procedure as an 'all cards on the table' approach. 86  

Full disclosure will, in practice, undoubtedly be complemented by the higher degree of 
impartiality envisaged for the prosecutor. Indeed the pre-trial phase described by the ICC 
Statute is in fact dependent upon a combination of these procedures in order to produce a 
fairer trial to the accused. 

5.3.3 TRIAL PROCEDURE 

5.3.3(i) Status hearing 
After the charges are confirmed a Trial Chamber is constituted, which conducts 
subsequent proceedings to assess the status of the matter and the trial readiness. Once the 
matter is ready for trial, a Status Conference is convened pursuant to Article 64 of the 
Statute. There may remain preliminary matters that can be referred back to the pre-trial 
chamber" or where appropriate dealt with in the Status Hearing. Issues of disclosure, 
amendments to the charges, addition of new charges, and orders assisting the collection 
of evidence, are attended to in order to ensure a 'fair and expeditious trial'. Here the Trial 
Chamber confers with the parties and adopts appropriate measures to facilitate the 

84 

 

One, 'Accusatorial v Inquisitorial Approach' in Cassese Gaeta & Jones (eds), ICC Commentary (2002) 1439, 1484 
(who argues that the fusing of the requirement to provide a dossier and the requirement to disclose has altered the 
nature of disclosure in international criminal trials). 
85 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review I, 16. 

Guariglia, 'The Rules of Procedure and Evidence for the ICC' in Cassese, Gaeta & Jones (eds), ICC Commentary 

(2002) 1111, 1127. 
87  ICC Statute Art 61(9), (11). 
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readiness for trial (including ordering the production of documents, 88  the attendance of 
witnesses,89  and any such directions as required for the 'fair and impartial' conduct of 
proceedings.9°  The Trial Chamber may even order the production of evidence in addition 
to that already collected prior to tria1. 91  

5.3.3(ii) Public trial 
Once the matter is listed for trial, the Trial Chamber commences proceeding in public, 
with the accused present, 92  and must conduct the hearing 'with full respect for the rights 
of the accused', with 'due regard for the protection of victims and witnesses' 93  and in 
accordance with the ICC Rules. 94  Similar to the Ad Hoc Tribunals, the concept of fairness 
to the accused is to be balanced against the rights of victims and witnesses. Given that 
this bifurcated assessment of fairness has persisted, it is likely that the requirement to 
balance the two considerations (ie; fairness to the accused and fairness to the witnesses 
and victim) will be a permanent feature in the assessment of procedural fairness in future 
practice. 

Notwithstanding the requirement to consider both the accused and the victims' interests, 
it seems that the drafters of the ICC Statute have rejected trials in absentia as an 
appropriate feature of the ICC. The requirement that the accused be present at his/her trial 
has superseded the civil law openness to ex parte hearings. Trials in absentia are 
considered a violation of the defendant's right to confront witnesses and defend the 
charges.95  Having said this, Article 64(7) of the Statute explicitly allows an exception to 
the principle of a public hearing, setting out circumstances in which 'closed session' 
proceedings are permitted. 96  Presence at tria1,97  however, implies more than mere 
physical presence, as the accused must be able to understand, or have the proceedings 
interpreted. Accordingly, the ICC Statute recognises the right to an interpreter 98  and the 
right to legal representation. 99Importantly, however, the accused's right to choose his/her 
own counsel is qualified. This is because Article 67 echoes the right set out in Article 

88 
ICC Statute Art 64(6)(a). 

89  ICC Statute Art 64(6)(a). 

9°  ICC Statute Art 64(8)(6). 
91 

ICC Statute Art 64(6)(d). 
92 

ICC Statute provides in Art 63(1) that the 'accused shall be present during the trial'. Note, however, that Art 68 
allows for in camera evidence in circumstances where it 'is not prejudicial to, or inconsistent with, the rights of the 
accused and a fair and impartial trial'. 
93 

ICC Statute Art 64(2), 64(7). 

94  ICC Statute Art 64(1). 
95  Sob, 'The Dynamics of International Criminal Tribunals' (1998) 67 Nordic Journal of International Law 139. Note 

that there was much debate at the PrepCom about whether to permit in absentia trials. See Brown, 'The International 
Criminal Court and Trial in Absentia' (1999) 24 Brooklyn Journal of International Law 763; Friman, 'Rights of 
Persons Suspected or Accused of a Crime' in Lee (ed), The International Criminal Court, The Making of the Rome 

Statute, Issues, Negotiations, Results (1999) 255-261. 
96  ICC Statute Art 68(2) that the chambers of the Court may, as an exception to the principle of public hearings 
prescribed by Art 67, and where this is necessary to protect victims and witnesses or an accused, 'conduct any part of 
proceedings in camera or allow the presentation of evidence by electronic or other special means'. 

ICC Statute Art 63. 
98 

ICC Statute Art 67(d) and (0.. 
99 

ICC Statute Art 67(b)(d). 
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14(3)(d) of the ICCPR, which qualifies indigent defendants' right to counsel by making it 
subject to the requirement that the 'interests of justice so require.' '°° 

5.3.3(iii) Entering a plea 
The trial commences with the accused being read the charge(s) and required to enter a 
plea. Where the accused makes an admission of guilt, the ICC trial chamber must, much 
like the Ad Hoc tribunals, assess the awareness and the voluntariness of the admission i°1  
and satisfy itself that the accused understands the nature of the charges. 1°2  At this 
juncture, the accused is afforded the opportunity to enter a plea pursuant to the provisions 
of Article 65, which provides that the plea must be free, voluntary and supported by the 
facts. 1°3  Given that the civil and common law depart on the question of plea bargaining, 
the Statute stipulates that any plea arrangement or bargain struck between prosecutor and 
defence is not binding on the court. 104  Where an admission of guilt is accepted, the court 
is not bound to any discussion between the prosecutor and the defence regarding the 
modification of charges or the penalties to be imposed. 1°5  

At the PrepCom discussions leading up to the draft Rome Statute, there was much 
discussion surrounding the wisdom and ethics of plea bargaining. It was generally 
thought that a plea accompanied by a bargain was inconsistent with the intended 
exemplary function of the ICC. 1°6  The compromise was to provide that any discussion or 
negotiated outcome between the parties is not binding upon the Trial Chamber.'" In 
attempting to find the middle way, the rules acknowledge that such bargains may be 
struck, but demonstrate a strong civil law scepticism for the use of bargaining 
mechanisms in international criminal trials. In fact, the attempt to regulate the bargain 
undermines its very purpose, and removes the safeguard mechanism built into a common 
law plea bargain. That is, the court accepts the advantages associated with an early 
resolution to the matter without any assurance to the accused that he/she will receive any 
reciprocal benefit. Despite the fact that this has proved an unsatisfactory compromise for 
defendants in the Ad Hoc Tribunals, the ICC has nevertheless followed this approach. 

In terms of the acceptance of a guilty plea, like the Ad Hoc Tribunals, the ICC has 
navigated the middle course between common law and civil law procedure. 1°8  Greatly 
influenced by the ICTY on the matter, Article 65 of the ICC Statute and rule 139 of the 
ICC Rules give the responsibility wholly to the Trial Chamber to decide on the validity of 
an in-court admission of guilt, taking into account issues of whether the plea is voluntary, 
informed, unequivocal and founded upon sufficient factual basis. This methodical 

lo°  ICC Statute Art 67(d). 
1°1  ICC Statute Art 65(1). 
102  /CC Statute Art 64(8)(a). 
103  ICC Statute Art 65(a),(b),(c). 
1°4  ICC Statute Art 65(5). 
108  ICC Statute Art 65(5). 
1°6  Caianiello and Illuminati, 'From the International Criminal Tribunal for the Former Yugoslavia to the International 
Criminal Court' (2001) 26 North Carolina Journal of international Law & Commercial Regulation (2001)407, 454. 
107  ICC Statute Art 65(5). 
1°8  Tochilovsky, 'Legal Systems and Cultures in the ICC' in Fischer Kreb and Luder (eds), International and National 
Prosecution of Crimes Under International Law (2001) 638-640; Safferling, Towards an International Criminal 
Procedure (2001) 272. 
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approach to accepting pleas reflects the common law's preference for regulations that 
objectively prescribe the test for a valid plea, with the aim of ensuring that the defendant 
fully comprehends the rights waived by pursuing this course of action. However, 
acceptance of the guilty plea procedure into ICC practice runs contrary to the civil law 
distaste for fast-tracking the truth-finding role of the court. Upon the taking of the plea, 
the trial chamber may either enter a conviction or order the continuation of the trial. 

5.3.3(iv) Role of the Judge at trial 
Where a plea of not guilty is entered, the matter proceeds to trial. At trial the presiding 
judge may 'give directions for the conduct of proceedings', I°9  rule upon the admissibility 
of evidence, and take all steps necessary to maintain order throughout its course. The 
presiding judge has ultimate authority to decide trial procedure." °  As such, in the ICC 
proceedings the role of the Trial Chamber in administering the proceedings is even more 
dominant than in the Ad Hoc Tribunals." The Chamber is responsible for the conduct of 
the proceedings," 2  which are directed by the presiding judge," 3  who may from time to 
time require the production of evidence 114  and is empowered to 'rule on any other 
relevant matters" 15  deemed appropriate. Only where the presiding judge declines to 
direct the proceedings can the prosecutor and defence counsel 'agree on the order and 
manner in which the evidence shall be submitted'. 116  

Whilst presiding judges' power to control proceedings is constrained by other Articles of 
the Statute, they are nevertheless possessed of a broad interpretive power to 'adopt such 
procedures as are necessary to facilitate the fair and expeditious conduct of the 
proceedings.' " 7  In an attempt to curb the dominant role of the Chamber, common law 
protagonists argued for the unimpeded and free examination of witnesses by the parties at 
the Preparatory Commission." 8  The compromise struck can be found in the form of rule 
140(2) of the ICC Rules, which states that a witness may be questioned by the 
prosecution and defence without the intervention of the Chamber, which may question 
the witness only before or after the parties. 

If the judge should for some reason be considered biased, rule 34(1) provides the grounds 
upon which a judge can be disqualified. These grounds refer to actions by the judge that 

109  ICC Statute Art 64(8)(b). 
I I°  ICC Statute Art 64(3)(a), 64(8)(b); ICC Rules r 140(2). 
I I I  Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 19. 
112  ICC Statute Art 64(6)(a) read together with Art 61(11). 
113  /CC Statute Art 64(8). 
114  /CC Statute Art 64(6)(b), (d). 
118  /CC Statute Art 64(6)(f). . 
116  ICC Rules r 140(1). 
117  ICC Statute Art 64(3)(a). The level of intervention by the chamber, however, is perhaps somewhat restrained by the 
judicial access to the full compliment of information and facts on the trial. There is no express requirement for the 
prosecution to furnish the judges with a full and comprehensive dossier-like file. Whilst parties are presumably required 
to provide summaries of their cases, it is evident that the court cannot order the parties to deliver up their entire file. 
118  De Gurmendi, 'The Elaboration of the Rules of Procedure and Evidence' in Lee (ed), /CC Elements of Crimes and 
Rules of Procedure and Evidence (2001) 235, 252. At the PrepCom observers spoke of a 'clash of cultures between the 
civil law and the common Law': Lewis, 'The Rules of Procedure and Evidence at the ICC; Confirmation Hearing to 
Trial' in Fischer Freb and Luder (eds), International and National Prosecution of Crimes Under International Law 
(2001) 219, 223. 
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might potentially lead to the apprehension of bias, such as forming an opinion on the case 
in question, or expressing an opinion of a public nature that might be construed to have 
adversely affected the requirement of impartiality. This provision sets a higher standard 
of judicial impartiality than required for the Ad Hoc Tribunals. Having said this, the 
ability of ICC judges to ask questions and direct proceedings indicates that the ICC 
notion of impartiality does not suffer from the hypersensitivity found within the common 
law. I 19  On the other hand, the fact that judges can be challenged more easily than in Ad 
Hoc Tribunal proceedings places them under heavier constraints to avoid the 
apprehension of bias at every stage of the proceedings. 

5.3.3(v) Rights of the Accused 
Article 67, entitled Rights of the Accused, sets out minimum guarantees for a fair trial. Its 
wording mirrors the minimum requirements set out in Article 14 of the ICCRR. The ICC 
Statute expands the protection of the accused beyond the rights delineated in the Ad Hoc 
tribunals. Specifically, Article 67(g) states that no adverse inference is to be drawn from 
the silence of the accused. 12°  Article 67(h) preserves the right of the accused to make an 
unsworn statement, and Article 67(i) outlines a general prohibition against the reversal of 
onus of proof. Yet these additional provisions may 'muddy the water' because, whilst the 
accused is afforded the right to remain silent, the direct and unsworn dialogue between 
judge and accused at the opening of the trial makes it difficult for the accused to resist 
engaging with the court. This is particularly so given rule 140(2), which provides that the 
judge can question witnesses first. So too the guarantee against the reversal of the onus of 
proof seems a little perfunctory, given that the prosecutor is potentially assisted in his/her 
role by a chamber with an open-ended power to determine the general direction of the 
proceedings. Here again the ICC procedure appears to suffer from a doubling up of roles, 
combining an active bench together with an aggressive prosecution, which may appear to 
the accused to be a 'ganging up' against him/her. 

Article 21 of the ICC Statute has improved the interpretative task of assessing fair trial 
rights by designating the applicable law to be utilised. The court is to look to its primary 
instruments (ie Statute and Rules) and thereafter, where appropriate, to the applicable 
treaties and the rules and principles of international law. Failing this, the court may make 
reference to general principles of law derived from domestic laws. I21  This is important 
for determining what constitutes a fair trial because statutory provisions are subject to 
differing interpretations and applications. While the statute of each international court 

. and tribunal established has contained fair trial requirements, it is not always evident 
what rights might constitute the full extent of a fair trial, or how they might be applied in 
practice. By expressly providing that international treaties are an applicable source of law 
there is conceivably a reduced likelihood that the ICC will depart from the procedural 
fairness provisions contained in Article 14 of the ICCPR (notwithstanding that Article 14 
does not fall under the non-derogable rights specified in the Covenant). 

119  Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 767, 811 
120  ICC Statute Art 67(h). 
121  /CC Statute Art 21(1). 
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In terms of the general nature of the proceedings, at a minimum, the ICC Statute extends 
to the parties the right to examine and cross examination witnesses. This requirement is 
enshrined at Article 67(I)(e) which lifts the wording directly out of the ICCPR Article 
14(e) entitles the accused to 'examine and have examined, the witnesses against him or 
her, and to obtain the attendance and examination of witnesses on his or her behalf, under 
the same conditions as witnesses against him/her'. This confirmation of the right to 
confront witnesses indicates that the hearing of witnesses is anticipated to be generally 
adversarial. Yet the open requirement on the trial chamber to be vigilant in controlling the 
conduct and manner of questioning attributes a more prominent role to the judges. 
Despite the elevation of the judicial role, the power to influence the proceeding is given 
context in the strong wording contained in the Statute that reiterates the Trial Chamber's 
responsibility to apply the standard of fairness to the accused. Indeed the requirement of 
'fairness' and 'expeditiousness' are focal points for the direction of proceedings. 

5.3.3(vi) Fusing guilt and sentencing issues 
In the event of a conviction the Trial Chamber is to arrive at an 'appropriate sentence'. 122  
The ICC Statute essentially leaves the decision on a separate sentencing hearing in the 
hands of the judges. 123  The two-stage approach of the common law system — the separate 
adjudication of guilt and sentence — is not expressly provided for. The Statute, however, 
does not anticipate a sentencing hearing as a distinct phase of the trial. This 
notwithstanding, it is open to interpretation as to whether mitigating and aggravating 
factors that are germane to the question of the sentence will form part of the evidence at 
trial, or be heard separately. 124  If efficiency is a relevant consideration, the Trial Chamber 
may very well fuse the hearing of guilt and sentence in much the same way as the Ad Hoc 
tribunal procedure. 125  Such fusion follows civil law tradition but does not accord with the 
common law protection of the accused from evidence that might prejudice a case (ie, 
evidence of antecedence, prior convictions). Yet as a sentence can be appealed on the 
grounds that it is `disproportionate' 126  there is effectively an opportunity to separately 
hear the issue of sentence in an application before the Appellate Chamber. 

5.3.4. ADMISSION OF EVIDENCE 

5.3.4(i) Admissibility 
The ICC has followed the lead of the Ad Hoc tribunals in disregarding technical rules of 
evidence in favour of allowing the admission of all relevant and necessary evidence. The 
rules of evidence, or absence thereof, have given to the Chamber of the ICC expansive 
discretionary powers. In general, the Chamber must determine the 'admissibility', 
'relevance' and 'probative value' of the evidence. 127  The Chamber may request the 

122  /CC Statute Art 76. 
123  ICC Statute Art 76(2); ICC Rules r 143. 
124  /CC Statute Art 76(1). 
125 Note that the situation is different for a guilty plea. Pursuant to Art 76(a), a trial chamber upon taking a plea of 
guilty may hold a further hearing to hear additional evidence/submissions relevant to sentence. See Schabas, 
'Sentencing and the International Tribunals' (1997) 7 Duke Journal of Comparative and International Law 461. 
126  /CC Statute Art 81(2)(a). 
127  iCC Statute Arts 64(9), 69(4); ICC Rules r 63(2). For a discussion on the background to the drafting of Article 69 
see Behrens, 'The Trial Proceedings' in Lee (ed), The ICC,-  The Making of the Rome Statute (1999) 241-242. 
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submission of additional evidence it considers necessary for the 'ascertainment' or 
'determination of the truth'. I28  Drawing from the civil law influence, the Chamber not 
only controls the mode and order of procedure 129  but the evidentiary content of the trial. 

The parties present the evidence, and the court rules on its relevance and admissibility 
according to a broad discretion. Article 69 provides that the court take into account 'the 
probative value of the evidence and any prejudice that such evidence may cause to a fair 
trial or to a fair evaluation of the testimony of witnesses'. 130  This test establishes a broad 
standard of admission with little guidance as to how the discretion to admit evidence 
should be exercised, save for a singular exclusionary clause found at Article 69(7). 
Specifically, this exclusionary provision provides that evidence obtained by means of a 
violation of human rights is inadmissible. Generally speaking however, with regard to the 
exclusion of evidence, the applicable rules tend towards a liberal and relaxed civil law 
approach in the sense that the court has a wide discretion, as opposed to being strictly 
governed by a system of exclusionary rules. 'The rules of exclusion are not peremptory as 
they are subject to the discretionary evaluation of the judge'. 13I  The rules of evidence are 
flexible, less formal and entrust the decision entirely to a judge's discretion as a 
professional jurist, which for the common law practitioner translates to an open-ended 
discretion that weakens the certainty of rules and the predictability of their effect. I32  

5.3.4(ii) Standard of proof .  

Whilst the ICC trial procedure maintains the Ad Hoc tribunals' liberal standard for the 
admission of evidence, it departs from the tribunals on the issue of standard of proof. 
Article 66 of the ICC Statute entitles the accused to the 'presumption of innocence' 133  
and places the onus on the Prosecutor I34  to 'prove the guilt of the accused.' In addition 
Article 67(1)(i) provides the accused with a minimum guarantee `[n]ot to have imposed 
on him or her any reversal of the onus of proof or any onus of rebuttal,' thereby 
establishing the highest standard of onus upon the prosecution and setting the bar for the 
standard of proof at beyond reasonable doubt.' 35  Both the requirement of an onus and an 
exacting standard of proof have been lifted directly out of the common law. 

Given that the standard of proof has been imported to a new or sui generis context, where 
the Trial Chamber is also possessed of a unique set of powers, it is unlikely to have the 
same characteristics. As to how the ICC will apply the definition of a reasonable doubt is 
uncertain. Common law judges have devoted considerable time and effort into defining 
the notion. ICC judges, though, are likely to view their role as professional adjudicators 

I " ICC Statute Art 69(3). 
129  ICC Statute Art 69(2). 
13°  ICC Statute Art 69(4). 
131  Caianiello and Illuminati, 'From the International Criminal Tribunal for the Former Yugoslavia to the International 
Criminal Court' (2001) 26 North Carolina Journal of international Law & Commercial Regulation 407, 450. 
132  Brady, 'The System of Evidence in the Statute of the International Criminal Court' in Lattanza and Schabas (eds), 
Essays on the Rome Statute of the ICC (2000) 279, 286. 
133  ICC Statute Art 66(1). 
134  ICC Statute Art 66(2). 
135  /CC Statute Art 66(3). 
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of facts and law, and so may be less concerned in giving objective direction as to what a 
reasonable doubt might constitute. 

Notwithstanding that an amendment to adopt 'beyond reasonable doubt' as a standard to 
be incorporated into Article 14 of the ICCPR was defeated, 136  this standard of proof has 
been applied consistently in international criminal trials and appears to be a customary 
practice. The international military tribunal at Nuremberg applied this standard and stated 
explicitly that particular defendants' 37  were to be acquitted on the grounds that the 
evidence against them failed to meet the burden of proof. 138  So too, the Ad Hoc 
Tribunals, despite an express provision, were clear on the issue, stating frequently that 
reasonable doubt is the requisite standard. I39  

Yet as a reasonable doubt likely lies somewhere between 'substantive doubt' and 
'absolute certainty', it is likely that the practical variation became the civil law in-time 
conviction and the common law beyond reasonable doubt may be negligible. 

In relation to the final conclusions drawn by the court, the judges are required by Article 
74 to deliver written reasons containing 'a full and reasoned statement' of the findings. 
The rules are silent on whether the majority reasoning of the court must concur. The Ad 
Hoc Tribunals have seen the emergence of the tradition of the dissenting judgment, and it 
is a fair to assume that ICC judges may exercise a similar flexibility. While Article 74 
encourages unanimous decisions, a majority decision of the three judges present will be 
sufficient. 

5.3.4 Principle of Orality 
Neither the ICC Statute nor the ICC Rules expressly provide for evidence to be led in 
writing, as is permissible in civil law dossier. This suggests reliance on the principle of 
orality, and a general assumption that written evidence is not consistent with the rights of 
the accused: 4°  There is, however, an exception to giving oral evidence. Article 56 
permits the Pre-Trial Chamber to take depositions in cases where a 'unique opportunity' 
will not represent itself subsequently. Article 69(2) allows the admissibility of documents 
and written transcripts, with the proviso that the 'measures shall not be prejudicial to, or 
inconsistent with, the rights of the accused'. The use of written transcripts from other 
trials continues the practice from the Ad Hoc Tribunals, and deviates from both the 
principle of immediacy 141  and that of orality. 142  Whilst this endangers the accused's right 
to confront witnesses, the ICC has adopted an arguably preferable position to the Ad Hoc 

136 Human Rights Committee„ General Comments, 13121, UN Doc. A139140, 143-7, para 7. 
137 Namely Schacht and von Papen. 
138 France et al v Goering eta! (1946) 22 IMT 203, 13 ILR 203. 
139  In Prosecutor v Delalic eta!, Case No. 1T-96-21-T, Judgment 16 November 1998, para 601 the Trial Chamber held 
that 'the prosecution is bound in Law to prove the case alleged against the accused beyond reasonable doubt. At the 
conclusion of the case the accused is entitled the benefit of doubt as to whether or not the case has been proved'. 
140  ICC Statute Art 74(2) requires the chamber to base its decision(s) on the 'evaluations of the evidence and the entire 
proceedings submitted and discussed before it at the trial'. 
141 Namely, the principle that the immediate testimony override previous out of court accounts. 
142 Namely, the principle that the oral testimony of a witness is the primary source of evidence. 
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Tribunals by restricting the admission of such evidence to where the parties have the 
possibility to cross-examine the witness at some point of the proceedings. I43  

The issue of whether to admit written evidence at trial may in fact be academic, in light 
of the ICC Rules which require a full and accurate record of all proceedings before the 
Pre-Trial Chamber to be documented I44  and then furnished to the Trial Chamber. I45  
Although it may not be as complete as the French dossier, I46  it is probable that in practice 
the Trial Chamber will interpret the rules to mean a full disclosure of material, so as to 
facilitate an efficient administration of the trial, in much the same way as the Ad Hoc 
Tribunals have done. This is particularly so given that Article 64(8)(b) of the ICC Statute 
provides that the presiding judge is to 'give directions for the conduct proceedings'. 

From a common law perspective the concern is that the Trial Chamber will rely on this 
court record instead of deciding on the basis of the evidence it receives in the actual 
tria1. 147  However, this concern is mitigated by Article 74(2), which requires the court's 
decision to be based 'only on evidence submitted and discussed at the trial'. 

Like the common law, the parties may agree on certain facts. Yet there is a civil law twist 
that reflects a suspicion of any attempt to move to party-controlled proceedings: in the 
event that parties agree to certain facts, such an agreement is not binding on the Chamber. 
The Chamber also reserves the right to hear further evidence in circumstances where the 
prosecution has failed to prove relevant facts. I48  

The defence has the right to examine witnesses on the same basis as the prosecution. I49  
The presiding judge may issue directions with regard to the conduct of proceedings I5°  but 
otherwise the prosecution and defence are to agree on the manner in which evidence is to 
be presented. I1  The defence, however, has the right to be the last to examine a witness I52  
and the last to make a closing address. I53  

There are formal limitations with regard to the testimony of alleged victims of sexual 
crimes. The ICC Rules provide that evidence of a prior or subsequent sexual conduct of a 
victim or witness is inadmissible. I54  Similarly, questions deemed abusive or repetitive are 
disallowed. The ICC Statute is silent on the issue of compellability of witnesses. While 
the Court has a limited ability to control difficult witnesses under Article 71 (including 

143  /CC Rules r 68. 
144  ICC Rules r 121(10). 
145  ICC Rules r 130. 
148  One, 'Accusatorial v Inquistorial Approach' in Cassese, Gaeta and Jones (eds), ICC Commentary (2002) 1439, 
1485. 
147 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 32. 
148  ICC Rules r 69. 
149  ICC Statute Art 67(1)(e). 
150  ICC Statute Art 64(8)(b). 
151  /CC Rules r 140 (1). 
152  ICC Rules r 140(2). 
153  /CC Rules r 141. 
154  ICC Rules r 71. 
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the imposition of fine), I55  there is no general power to issue a subpoena to insist upon 
their appearance. The defendant, however, cannot be compelled as a witness — 
representing a corollary of the right to silence — and no adverse inference is to be drawn 
from the refusal to testify. I56  

Of those witnesses who wish to give evidence under the witness protection program, ICC 
procedure has attempted to stay the middle course between the defendant's right to 
confront witnesses and the witnesses' need for protection. Whilst the Statute provides for 
in camera evidence, this does not negate the accused's right to confront witnesses. In 
camera and prior testimony can only be introduced where both the prosecution and 
defence have had the opportunity to examine the evidence, either at the time, or during 
the hearing. I57  Certainly the ICC has not followed the lead of the Ad Hoc Tribunals by 
allowing anonymous witnesses. 

5.3.4 Integrity of evidence 
Following the lead of the Ad Hoc Tribunals, the accused may choose to make an unswom 
written or oral statement, which is admissible and not subject to cross-examination. 
Common law prosecutors view the provision of an `unsworn statement' as an exception 
to the general rule requirings testimony to be accompanied by an 'undertaking of 
truthfulness'. 158  It is not clear how much weight the court should attach to evidence that 
is untested in the final analysis. In addition, the general provision to exclude evidence 
obtained or collected in a manner 'contrary to internationally recognised human rights 159  
is a further attempt to regulate the integrity of evidence, albeit the only general exclusion 
clause. Yet this bar to evidence is set very high, as evidence obtained in violation of an 
internationally recognized human rights will not be excluded except where it 'casts 
substantial doubts on the reliability of the evidence' or where its admission 'would be 
antithetical to and would seriously damage the integrity of the proceedings'. I6°  Whilst 
this provision potentially excludes a wider category of evidence than the equivalent .  
provision in the Ad Hoc Tribunal it nevertheless gives a wide discretion to the judges to 
admit evidence that would otherwise be considered illegal at common law. Notwith-
standing the weakness in the protection offered under this exclusionary provision, the 
drafters nevertheless had the foresight to remove the word 'and' and replace it with 'or' 
between the exclusionary conditions. This makes the provision preferable to the same 
section found in the Ad Hoc tribunal rules, under which the evidence had to be both 
unreliable and antithetical to the integrity of proceedings before it could be excluded. 

5.3.5 Appellate procedure 
Throughout the course of the trial, the parties are permitted to seek interlocutory relief 
with respect to the adjudication of matters which 'significantly affect the fair and 

155 ICC Rules rr 65, 171(1). 
156 The  e right to silence n the Statute echoes the Art 14(3)(g) of the ICCPR , which states that an accused has the right 
'not be compelled to testify against himself or to confess guilt'. 
157 

ICC Statute Art 68. 
158 

/CC Statute Art 69(1). 
159 /CC Statute Art 69(7). 
160 

ICC Statute Art 69(7). 
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expeditious conduct of the proceedings or the outcome of the trial.' 161  Procedural matters 
likely to be appealed might include questions of jurisdiction, admissibility, release, or 
even matters arising out of pre-trial investigation proceedings. I62  Since interlocutory 
appeals I63  are potentially disruptive, they do not generally suspend the ordinary trial 
proceedings but rather run parallel to the ordinary proceedings. As such the Appeals 
Chamber can potentially function to supervise and oversee the rights of the defendant 
throughout the course of the trial 

However, aside from the use of the Appeal Chamber as a medium for reviewing issues 
that arise on the trial, the main function of the appellate jurisdiction is to hear appeals of 

•judgment and sentence. All judgments of the Trial Chamber of International Criminal 
Court can be appealed. I64  Article 81 of the ICC Statute provide the grounds on which an 
appeal may be made, namely for a procedural error, an error of fact, or an error of law. 

Contrary to common law practice, in the ICC appeals procedure a prosecutor may appeal 
against acquitta1. 165  As a consequence, common law practitioners find this a troubling 'if 
not utterly uncivilized conce6pt to subject an accused to a criminal trial for a second time 
arising from the same act': 6  To the extent that the appeal rights allow for the appeal of 
an acquittal, they are in violation of a fundamental human right and the rule against 
double jeopardy (non bis in idem). Article 1 4(7) of the ICCPR clearly specifies that `[n]o 
one shall be liable to be tried or punished again for an offence for which he has already 
been finally convicted or acquitted in accordance with the law and penal procedure of 
each country' (emphasis added). 167  If this human rights provision is read with the 
emphasis upon the world 'finally', the distinction between common and civil law is 
apparent. The civil law views the investigation, trial and appeal as a continuous process 
whereas the common law views the trial as a separate and distinct event. As a direct 
consequence of their separate trial theory, the two systems take a different view of the 
scope of an appeal and the concept of a re-trial. For the common law, a verdict of a jury is 
final, as such an appeal of the jury's determination of fact amounts to a retrial, and by 
extension a breach of the prohibition against trying a person twice for the same crime. 
Conversely, because the civil law views the process as a continuum, only when the 
defendant has exhausted all avenues of appeal can the matter be said to be finally 
determined. As such, the civil law is comfortable with an appeal by either party based on 
issues of fact or law. 

161 ICC Statute Art 82. 
162 ICC Statute Art 82(1)(a), (b), (c). 
163 For the standard to be used in admitting new evidence on appeal see Barayagwiza v Prosecutor Case No.ICTR-97- 
19-AR72 Decision 3 November 1999. It should be noted, however, that this decision of the Rwandan Tribunal set an 
extraordinarily broad standard. 
164 ICC Statute Part 8 (`Appeal and Revision'), 
i65 ICC Statute Art 81(I)(a). 
166 Ambos, 'International Criminal Procedure' (2003) 3 International Criminal Law Review 1, 33. See also Brady and 
Jennings, 'Appeal and Revision' in Lee (ed), The International Criminal Court: The Making of the Rome Statute. 
Issues, Negotiations, Results (1999) 294-304. 
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The scope of appeal is perhaps a middle ground between the two legal traditions, in that it 
is more generous in scope than the common law, but does not go as far as a complete 
retrial de novo. The ICC Rules provide a greater scope for appeal than exists at common 
law, but nevertheless reduces the right of appeal to a review of identified points of fact 
and law, with limited opportunity to introduce new evidence. I68  Where the Appeal 
Chamber finds that an error of fact or law has materially influenced the decision of the 
lower court, it has the power to reverse or amend a decision or sentence or order a re-
tria1. 169  The Appeal Chamber may vary a sentence it finds disproportionate, I7°  but cannot 
alter a sentence to the detriment of the accused. It also has powers with regard to 
returning a factual issue back to the original Trial Chamber, and calling evidence proprio 
motu (on its own initiative) where it wishes to clear up matters or determine issues. The 
latter power, in effect, allows an Appeals Chamber to admit new evidence on appeal. 

The ICC Statute envisages the possibility to seek revision of conviction or sentence. 
Revision is distinguished from an appeal on the basis that it does not seek to question the 
finding of the Trial Chamber. A revision is generally sought where new evidence has 
been discovered that decisively shows that the decision of the Trial Chamber is unsafe. I71  
Where the application is considered meritorious, the Appeals Chamber can reconvene the 
original Trial Chamber, constitute a new Trial Chamber, or retain jurisdiction over the 
matter: 72  Where a miscarriage of justice has caused the accused to suffer unnecessarily, 
compensation is an entitlement. 173  There is, however, a presumption of detention pending 
the outcome of an appeal, other than in exceptional circumstances. 174  

As to the binding effect of the decisions of the Appeals Chamber on Trial Chambers, the 
ICC takes an open approach. Article 21(2) of the ICC Statute imposes no obligation upon 
the court to follow precedent; it provides that 'the Court may apply principles and rules of 
law as interpreted in its previous decisions', but in this loose wording envisages that it 
need not do so. This in turn has an impact on the consistency of procedure applied and a 
subsequent 'common understanding' between practitioners as to what constitutes 
common practice. The fact that decisions of the Appeals Chamber will not be binding 
precedent upon other trials does not of itself suggest an obvious violation of the accused's 
rights, but the absence of precedent increases the likelihood of disparate results. 

5.4 BALANCING COMMON AND CIVIL LAW TRIAL FEATURES 
Much of the structure and procedure of the ICC reflects the considerable discussion that 
preceded the signing of the ICC Statute. I75  For pragmatic reasons, the tension between 
the common law and civil law was superseded by the need to ensure participation in the 
new internationalised criminal legal system, as consensus was the factor that not only 

168  ICC Statute Art 81 
169  ICC Statute Art 83(2)(a), (b). 
170  ICC Statute Art 83(3). 
171  /CC Statute Art 84. 
172  ICC Statute Art 84(2). 
173  /CC Statute Art 85. 
174  ICC Statute Art 82(3). 
175  Schabas, An Introduction to the International Criminal Court (2001), 94. 
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attributed legitimacy but also jurisdiction. In relation to its predecessors, the Ad Hoc 
tribunals, the world community was prepared to allow flexibility, leaving procedural 
prescriptions intentionally vague, and permitting the judges in plenary sessions to tailor 
the rules through a series of amendments. 

But the situation was somewhat different in the negotiations leading to the signing of the 
ICC Statute. Many of the identified tensions were played out in lively debates between 
delegates before the PrepCom prior to the establishment of the ICC. I76  The Statute was a 
compromise between the preference for ambiguity (so as to keep agreement loose enough 
to induce 120 countries to sign) and the opposing need to present a tight set of elements 
for adoption. The bridge between substantially different positions was gapped through the 
skilful employment of nuanced terms. 177  Whilst the ILC predicted that the Statute would 
be 'primarily an adjectival and procedural instrument', 178  which gradually contemplated a 
'judicially led process to determine the scope and content of much of the ICC's legal 
substance and procedure', 179  the later work of the PrepCom favoured a cautious approach 
with explicit directions and near exhaustive definitions. As such, there is a substantive 
difference between the normative context in which the organs of the ICC will operate and 
that of its predecessors. 

The basic differences in this respect between the ICTY and the ICC is the degree of 
regulation contained in the procedural principles and provisions that govern criminal 
proceedings. The ICC Statute contains a full procedural scheme devoting three of its 13 
parts to purely procedural issues. 180  This has meant that, as international criminal law has 
developed as a discipline, its processes have been attributed greater predictability. 
Comparative law academic Guariglia observes that by contrast to the Statutes governing 
the Ad Hoc tribunals the detailed ICC provisions have set up a more stringent regime. He 
states that: 

Procedures before both ad hoc tribunals are governed by systematic 
statutory provisions and by flexible and broad rules of procedure in 
evidence, that may be amended in plenary sessions by the majority of 
judges. The ICC proceedings, by contrast, will be regulated by very 
detailed provisions contained in the Statute itself— therefore subject to 
a rigid scheme of amendments — and by similarly detailed provisions 

176 By way of example, the PrepCom delegate lawyers from common law backgrounds insisted upon detailing the 
element of crimes with specificity, while the civil lawyers adopted the position that if there was any doubt as to the 
need for an element, it ought to be left out so as to avoid risk that by being too specific, that they might prevent a 
prosecution. While the omission of specific elements might be tolerable for a state that does not use elements of a crime 
to formulate judicial pronouncement, it would be an inconceivable approach for a state which adheres strictly to 
precisely articulated criminal elements of proof. See Lietzau, 'Symposium Checks and Balances and Elements of 
Proof' (1999) 32(3) Cornell Intl Law Journal 477, 487. 
177  Ibid, 487. 
178 

Report of the International Law Commission on its 46th Session UN GAOR, 49th Sess. No.10, at 43 U.N.Doc. 
A149/10 (1994), 71-7, p4. 
179 Broomhall, 'Developments in Criminal Law and Criminal Justice' (1997) 8 Criminal Law Forum 317, 323. 
1 " Guariglia, 'The Rules of Procedure and Evidence for the International Criminal Court: A New Development, in 
International Adjudication of International Criminal Responsibility' in Cassese et al (eds), ICC Commentary, volume II 
(2002) 1111, 1113. 
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in the rules of procedure in evidence, also subject to a stringent 
regime of amendment' 8I  

As well as setting up a more rigid trial procedure, the ICC Rules represent a significant 
swing of the pendulum further in favour of the civil law. The prosecutor has not only 
been elevated to the key position, but the role needs to accommodate competing, if not 
conflicting, obligations .. The rules require the prosecutor to act with impartiality as an 
'agent of justice' while at the same time obliged to discover and disclose exculpatory 
evidence in addition to presenting evidence that is sufficiently incriminating to secure a 
conviction. 

The role of the judge is strengthened, imposing on an already active judiciary additional 
proprio motu powers of review and discovery of evidence. The role of the Pre-Trial 
Chamber in reviewing the actions of the Prosecutor is an added feature. This incorporates 
an extra check and balance and an additional level of scrutiny, not previously envisaged. 

From an evidential point of view, the balance has shifted towards a strongly civil law 
style. Unlike the common law system, the ICC does not reflect an `atomistic' approach to 
evidence, looking at each piece of evidence on its merits and making a final 
determination' by aggregating its collective probative value. Instead evidence is admitted 
on a holistic basis, in much the same way as the civil law, where 'the probative force of 
any item of information arises from interaction among elements of the total information 
output' . 182  The international criminal process has moved away from formalised rules of 
evidence in favour of allowing evidence under a broad standard, which attaches probative 
value in the process of 'weighing up' a case. This method of assessing evidence hands 
over much of the responsibility to the judges, as 'professionals', to exercise their 
decision-making task in an internalised fashion, ruminating upon the probative value of 
evidence after they retire to chambers. This means that defendants may not be informed 
of what pieces of evidence/testimony proved decisive and what was dismissed for want of 
reliability. The task of assessing a trial for the observance of fair trial guarantees is made 
difficult by the fact that the process of arriving at a final judicial determination is not 
transparent. Given the complexity of the evidence and the extended period of time taken 
to hear an international criminal charge, a judgment will only give a general overview of 
its deliberation and not a comprehensive treatment of assessment of which individual 
pieces of evidence proved probative. 

There is no doubt that the balance between the parties has been fundamentally altered in 
international criminal practice. The pivotal role of the trial judge 183  in the administration 

181  Guariglia, 'The Rules of Procedure and Evidence for the International Criminal Court: A New Development in 
International Adjudication of International Criminal Responsibility' in Cassese et al (eds), ICC Commentary, volume II 
(2002) 1111, 1113 
182 Damaska, `Atomistic and Holistic Evaluation of Evidence' in Clark (ed), Comparisons and Private International 
Law; Essays in Honour of John Merryman (1990) 91-104. 
183  For some comparative law writers the main difference between, the common law accusatorial system and the civil 
law inquisitorial system is the extent to which state intervention in the proceedings is ascribed to the role ofjudge. See: 
Damaska, 'The uncertain Fate of Evidentiary Transplants' (1997) 45 American Journal of Comparative Law 839; 
Tulkens, 'Main Comparable Features of the Different European Criminal Justice Systems' in Mireille Delmas-Marty 
(eds), The Criminal Process and Human Rights: Towards a European Consciousness (1995) 5-13. 
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of the trial, and the wide discretionary power of the prosecutor, has yet to translate into 
practice. Since the ICC has only just begun hearing matters, there is little evidence to 
draw upon. For this reason, the hybrid domestic courts exercising international 
jurisdiction, such as the Special Panel for Serious Crimes in East Timor and the Special 
Court for Sierra Leone, which have applied the substantive provisions of the Rome 
Statute at a domestic level, are an interesting prelude of things to come. They are 
practical examples of rules in practice, and a precursor to the operation of a permanent 
international legal machinery. As these domestic courts struggle for meaning in a 
discipline that is still largely in transition, they are highly instructive, highlighting the 
shortfalls and gaps in the trial process that will be faced by the ICC in practice. By way of 
illustration, appended to this thesis is a case study that highlights some of the difficulties 
that might be expected to challenge the future work of the ICC, particularly with respect 
to the ideological dissonance that exists. 

Notwithstanding these foregoing examples of procedure in practice, it is still largely 
untested as to what the ICC will make of the procedural rules in practice. It seems some 
of the essential elements of the alternate justice ideologies are either contradictory or 
simply difficult to realise. Jointly, the express procedural fairness provision of the ICC 
Statute, together with the requirement to incorporate human rights standards of a fair trial 
in so far as they are consistent with the authoritative rules, are a strong starting point. As 
these translate to practice it is anticipated that the notion of procedural fairness will 
mature incrementally, albeit continuing to be plagued by contesting interpretations of 
fairness with origins in the different traditions of law. As a consequence, judicial 
rationality will ultimately shine through. 184  This is evidently a theme that is consistent 
throughout the practice of all contemporary international criminal jurisdictions, placing 
foremost the essential factor of judicial discretion as the prevailing source of authority 
and the central factor in deciding where the procedural balance is struck. I85  It is for this 
reason that an agreed theoretical framework will assist the judges in their task of 
understanding the trial process and informing the exercise of discretion that would appear 
to be the predominant force in reaching procedural synthesis. 

184  Norrie, Crime Reason and History: A Critical Introduction to Criminal Law (1993) 27. 
185 	• Findlay, 'Synthesis in Trial Procedure' (2001) 50 International and Comparative Law Quarterly 26, 35. 

188 



CHAPTER 6 

TOWARDS A NEW TRIAL THEORY; OBSERVATIONS AND 
RECOMMENDATIONS FOR PROCEDURAL FAIRNESS IN 

INTERNATIONAL CRIMINAL PROCEEDINGS 

6.1 SUMMATION 	  189 

6.2 FAIRNESS AND RULES OF PROCEDURE 	 193 

6.3 FAIRNESS AND RULES OF EVIDENCE 	  195 

6.4 OTHER RECOMMENDATIONS 	  198 

6.4.1 	Towards a New Trial Theory 	  198 
6.4.2 	Harmony through the Reliance upon the Literal 	 201 
6.4.3 	Adoption of the Third Optional Protocol of the ICCPR 202 

6.5 CONCLUSIONS 	  203 

6.1 SUMMATION 

This thesis has revealed that authoritative international criminal law statutes and 
associated bodies of rules of evidence and procedure have created a blended system of 
trial. In practice, these governing instruments have described in loose terms a process 
for hearing crimes of international significance, which has left the 'devil in the detail'. 
By purposive and progressive steps, the statutes and rules of evidence and procedure 
for each of the international criminal tribunals and courts have incrementally 
developed a body of positive laws to guide the nascent international trial process. Yet 
the various elements drawn from common and civil law traditions have hybridised to 
form a procedural regime lacking a dedicated theoretical framework. It is 
unsurprising, therefore, that in attempting to attach meaning to a specific provision 
parties in contemporary criminal proceedings revert to the dominant paradigm from 
which that provision has been drawn. This is an unsatisfactory method of proceeding, 
as it fails to sustain an internal logic capable of treating similar cases similarly. Hence, 
this thesis maintains that the international criminal jurisdiction would benefit from a 
sui generis theoretical framework. 

International criminal practice is no doubt complicated. It has suffered from 
legislative inflation in a normative vacuum, making the task of establishing trial 
practice uncertain. Complications have arisen from the accumulation of simple legal 
sequences which, despite being a repetition of the same or similar codes of procedure 
and evidence, have not been the subject of the same or similar logic from jurisdiction 
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to jurisdiction and even from one trial chamber to the next. It follows that, despite the 
fact that these trial processes produce judicial outcomes, they cannot boast to have 
treated similar cases similarly, and hence cannot claim to be regular or procedurally 
fair in any robust sense. Instead, the evolution of international criminal practice has 
lead to a juncture whereby a multiplicity of interacting legal influences, with differing 
logic, work together in movements that are linear but also recursive, antagonistic, 
sometimes even pulling the trial in polar directions, causing the relations between the 
parties to a trial to be variably understood, circular and at times misaligned. The fact 
that international criminal trials continue to struggle through the malaise is a cause for 
concern, but of greater alarm is the fact that they are producing legal outcomes that 
impact the rights and liberties on individual defendants. Hence, it is necessary to 
question a trial system which is internally conflicted and which locate the parties at 
odds with each other, and the roles and motivations of the actors at cross purposes. 

Paradoxes and logical affronts are inescapable. Even in the purest and most unified 
legal system, the criminal process remains a necessarily complex and dynamic 
organism because it is a creative and interactive process. This is so even when all the 
parties operate from the same normative framework and when anomalies are viewed 
through the prism of a consistent theoretical explanation of the trial. However this 
task is almost impossible to realise in a criminal process that is as discordant as the 
current international system. The practical reality is that so long as the procedural 
form of the international criminal process continues to be informed by the classical 
legal theories, the jurisdiction will continue to preclude a genuine third legal 
paradigm. Unless it moves beyond the present impasse, the international criminal trial 
will be 'locked up in a system of irreducible opposition, condemned either to monism 
or to dualism or to unending oscillation between one pole and the other.' I  

In her comparative law work, Pour un droit Commun, Professor Mireille Delmas-
Marty makes the following observation: 

Whether concerned to prescribe a norm, to interpret it or to justify it by 
reference to meta-judicial values, our patterns of thinking are still strongly 
influenced by the age of enlightenment. Precise rules, syllogistic reasoning 
and homogeneous values - in short, a `monological' order - are vastly 
preferred by the legal profession. 2  

Whilst it is true that legal procedure does not belong to lawyers and that it has evolved 
regardless of them, in the case of international criminal law it is attempting to exist in 
spite of them. As lawyers and judges, schooled and socialised in the dominant legal 
traditions, appeal to their own meta-judicial values and attempt to impose their own 
monological order upon procedural interpretations, the underlying explanations for 
the process as a whole struggles for coherency. From a legal philosophy perspective 
this impasse was foreseeable. It was undoubtedly naïve to believe that legislative 
drafters could compile a trial process that borrows features from two fundamentally 
dissimilar theories of a trial and expect them to find an equilibrium in an atheoretical 
or normative vacuum. 

Ost and van de Kerchove, Constructing the Complexity of the Law: Towards a Dialectic Theo (1993) 9. 
2 Delmas-Marty, Pour un droll commun (1994) 193-194. 
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However predictable the current irregularities, the way forward is arguably to ground 
the criminal process in a sui generis logic, guided by what is reasonable, or 
commensurate with, the new context. Existing trial mechanisms have arguably 
evolved and adapted as much as they can in the circumstances. It is timely then to 
revisit the procedural progression so far and begin to formulate new explanations of a 
fair trial. A unique set of justifications and rationales, not constrained by bipartite 
divisions, but which explores the frontiers of the law, can assist the trial process in 
arriving at a finer adjustment and clearer understanding of its distinctive approach to 
procedural fairness. 3  

Ost and van de KerchOve describe the process by which the 'straitjacket' is lifted on 
legal thought and the true nature of the conflict revealed. They say that by insisting on 
one theoretical viewpoint: 

we are required to take sides, to declare our allegiance immediately and to 
rally round the one or the other flag. In the merciless struggle in which the 
different theoretical 'isms' are locked, everything is soon simplified and 
fixed according to the logic of identity and exclusion: one either joins or is 
banished. And the same game is played again and again. The moment, 
however, that a novel point of view is taken and the straitjacket removed, 
the first thing to be noticed is not the correctness of one side's argument and 
the apparent error of the other, but the structure of the controversy as a 
whole: this implies a plurality of points of view, of a relative nature one to 
the other (none of them able any longer to lay claim to the whole truth), 
and, finally, in close solidarity: each one appealing to the other and being 
supported by it, on the pretext of refuting it. 

Perhaps a new trial theory resides precisely in the tension between the two poles. That 
is to say, by their very opposition the two traditional theories are both trying to 
express something of the complexity of reality that cannot be reduced to one or the 
other theory of the tria1. 5  It may be that the appropriate starting point for a new trial 
theory is to embrace the combative forces of the international trial that are presently 
finding expression in the form of symptoms or tensions. From the interplay between 
the two poles a resulting tertiary quality may emerge, which, rather than synthesising 
two dominant models, transforms them. That is, the emergent trial theory may 
transform the two dominant paradigms, precisely because it understands the 
complexities that both traditional legal theories reveal in their processes, and can 
move beyond them.6  A theoretical eclipse, if you will. 

3 Ost and van de Kerchove, Constructing the Complexity of the Law: Towards a Dialectic Theory (1993) 12. 
4 Mid 11. 
5 Damaska, 'The uncertain Fate of Evidentiary transplants' (1997) 45 American Journal of Comparative Law 852 
(who states: `[i]n seeking inspiration for change, it is perhaps natural for lawyers to go browsing in a foreign law 
boutique. But it is an illusion to think that this is a boutique in which one is always free to purchase some items 
and reject others. An arrangement stemming from a partial purchase — a legal pastiche —'can produce a far less 
satisfactory fact finding result in practice than under either continental or Anglo-American evidentiary 
arrangements in their unadulterated form': at XXX). 
6 Perelman and Olbrechts-Tyteca, Traite de !'argumentation. La nouvelle rhetorique (1970) 670. [is there any need 
for the rest of this footnote?] "We set ourselves up against clear and irreducible philosophical oppositions 
presented to us by all types of absolutisms: the dualities of reason and imagination, science and opinion, hard 
evidence and wishful thinking, a universally recognised objectivity and idiosyncratic subjectivity" (670) Perhaps it 
is through the process of opening ourselves up to the 'duality of reason and imagination' that we begin to see how 
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To date the international criminal process has been prescriptive but has failed to be 
descriptive of the nature of trial the new procedural model envisages. However, this 
thesis has demonstrated that the task of imposing procedural order upon a trial process 
is an undertaking linked to norms. This is the very basis of Procedural Natural Law 
theory — that the legal and prescriptive nature of the trial reflects a normative or moral 
imperative. There is no more compelling confirmation of this than the present 
international criminal trial process, which is floundering for the very reason that it has 
attempted to establish a prescriptive code of secondary rules in the absence of a 
normative framework. 

So in revisiting the theoretical material covered in the early part of this thesis, it is 
possible to view the trial as a series of actors working together in a collective and 
recursive process of validating legal norms. If complex legal systems effectively 
consist of primary and secondary norms, then the current debate being played out 
through the international criminal trial can be phrased in terms of 'what happens when 
the secondary rules have been radically overhauled?' It appears that when the most 
fundamental norms in a criminal system are reinvented without a new normative 
framework, the legitimate basis for interpretation becomes practice or usage. Practice 
has not, however, proven a stabilising factor. This is because, as judges and lawyers 
weigh into the debate, working in the 'shadow zone', they begin to define the criteria 
for inclusion and validity that predominate in the new system from their own 
normative standpoint. 

At present the method of interpreting the novel set of secondary or procedural rules is 
divided and appears to await the final victory of one legal theory over the other. This 
thesis proposes an alternative way to deal with the tension, being to replace the two 
traditional theories with a third theory with its own ontology, logic, methodology and 
ethics. Navigating a third way is argued to be the only way to move beyond the 
paradox that exists. This offers the prospect of a dynamic un-programmed genesis that 
would possess tertiary qualities and a differentiated method of proceeding.' However, 
until a genesis of this nature occurs, the struggle between protagonists of two systems 
will continue to shift the trial focus away from the physical presence of the accused, 
towards the disordered process of justice itself. 

a third trial theory is possible (670). Also, Bourdieu 'La force du droit: Elements pour une Sociologie du Champ 
Juridique', in Acres de la recherche en sciences sociales (1986) 64 suggests that we should 'break free 
immediately from the alternative that dominates scientific thinking with regard to the law, of either formalism, 
claiming absolute autonomy for the judicial form with regard to society at large, or instrumentalism, which regards 
the law as a reflection or instrument of dominant social forces' Correspondingly, Ost and van de Kerchove 
Constructing the Complexity of the Law: Towards a Dialectic Theory (1993) 4, suggest that this might involve 
'breaking down some of the more traditional juridical dichotomies such as: natural law doctrine and legal 
positivism, subjectivity and objectivity, rationality and irrationality, prescriptive and descriptive, hierarchy and 
circularity, monism and pluralism' (4). 
7 Ost and van de Kerchove, Constructing the Complexity of the Law: Towards a Dialectic Theory (1993) 11 
According to Ost and de Kerchove. 'Nile emergent and tertiary qualities which go on to contribute to their similar 
yet differentiated further reproduction; taking up the risk of uncertainty involved in the un-programmed genesis so 
characteristic of complexity, life and history; liberating in this way the unheard-of heuristic power of the paradoxes 
that never cease to "make you think" (p. II). 
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• 6.2 FAIRNESS AND RULES OF PROCEDURE 
As a general notion, a trial process should consist of building blocks to support the 
notion of what is procedurally fair. To the extent that it has been possible to test 
whether the international criminal trial process can be said to promote generally 
accepted standards of procedural fairness, this thesis has made a broad assessment, 
with reference to numerous statutory guarantees enshrined in the applicable rules 
governing procedure and evidence. At the very least it has been possible to identify a 
collection of distilled principles that reflect those articulated in Article 14 of the 
International Covenant on Civil and Political Rights, that can be said to form the 
minimum content of fair trial entitlements. By themselves, however, these are 
inadequate as the benchmark for procedurally fair proceedings. While Article 14 
provides for 'skeleton' provisions, these only set the bar below which miscarriage of 
justice will surely follow. These are not sufficient indicia upon which a conclusion 
that a trial has met with its international standards of procedural fairness can be based 
— it has been necessary to go further. 

To this end, this thesis has utilised a comparative model to analyse a dichotomy of 
procedural fairness interpretations, and then proceeded to conduct an interactive 
analysis of the modality of the trial and how the procedural and evidentiary features 
interplay to impact upon the rights of the accused. This has revealed a deeper level of 
dysfunction below the surface of the trial. This is because for every right that is 
established as fundamental to a fair trial there are a plethora of interpretations as to 
how that right might be discharged. 

By way of a comparative analysis, Chapters 3 to 5 have reviewed the various civil and 
common law tensions in international criminal procedure, from Nuremberg to the 
modern International Criminal Court (ICC), in order to expose the uneasy amalgam of 
rules that have persisted and still contribute to unsettled practice. The evolution of 
trial procedure from the post war period to the contemporary reveals common threads. 
It is evident that the same debate that raged at Nuremberg is not only reoccurring in 
contemporary settings, but threatens the legitimacy and moral authority of every 
manifestation of the international criminal trial since World War II. Each procedural 
regime has struggled without an agreed formal theoretical framework for 
administering and enforcing internationally recognised standards of procedural 
fairness. 

While the preponderance of international criminal law literature speaks of the 
convergence of legal systems, the failure to genuinely bring the new international 
system of trial under a unifying framework has meant that it is difficult to refute 
charges that the emergent procedural system leads to a variable quality of justice 
and/or discordant trial outcomes. Absent a common theory of the trial, each trial judge 
has applied procedural and evidentiary provisions in accordance with his/her own 
understanding of the purpose and underlying principles of the trial. Bearing in mind 
that there is no uniformity across• the legal-cultural divide with respect to the 
theoretical objectives of criminal trial procedure, then there exist a multiplicity of 
possible end purposes that each international criminal tribunal and court may attempt 
to serve. These undoubtedly vary from jurisdiction to jurisdiction and indeed from 
chamber to chamber (depending on the composition of the bench), thereby calling into 
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question the capacity for the international criminal process to meet the fundamental 
fairness objective of treating like cases alike. 

Although there are significant differences between the adversarial and inquisitorial 
systems, each allows the accused some scope to oppose prosecution by introducing 
evidence to prove innocence. However, it is the formulation and organisation of the 
forensic process, the investigative method, and in particular the concept of the trial, 
that essentially distinguish the criminal jurisdictions of the two systems. In terms of 
the formulation, organisation and enforcement of the rights of the accused, both the 
adversarial and inquisitorial criminal justice systems have inherent structural 
protections aimed at providing acceptable standards for the prosecution of cases.' 
Moreover, there exist fundamental differences between a trial that is administered by 
a judge and one driven by the parties. 9  Yet when the systems are combined, on many 
levels the net result is a loss of essential safeguards found in both the dominant legal 
models.' The challenge is to ensure that the emergent trial process eschews the worst 
of both traditions. 

Finding a new balance in order to create a sui generis system is an ongoing transition, 
which, for the most part has to date occurred not consciously but imperceptibly. It is 
now timely to be deliberate in superimposing a rationale that will reflect what the sui 
generis trial process has been seeking to express unconsciously. An articulation of 
concrete rationale will undoubtedly bring about the final stage in transition, which can 
incorporate an accordant set of rules that are bona fide, internally consistent and 
cognisant of external international standards of procedural fairness." 

RECOMMENDATION 1: That an international committee be established to address 
the procedural tensions that exist in international criminal proceedings and devise 
strategies for advancing a common understanding of a procedurally fair trial. 

8 Tulkens, 'Main Comparable Features of the Different European Criminal Justice Systems', in Delmas-Marty (ed) 
The Criminal Process and Human Rights: Toward a European Consciousness (1995) 5-13. Tulken makes the 
point that no system exists in its pure form, however to the extent that we can typecast legal systems they can be 
said to contain inherent procedural safeguards. See also Zeidler, 'Evaluation of the Adversary System' (1981) 55 
Australian Law Journal 390. 
9 Robinson, 'Rough Edges in the Alignment of Legal Systems' (2005) 3 Journal of Int 'I Criminal Justice 1043. 
io Brouwer, 'Inquisitorial and , Adversary Procedures' (1981) 55 Australian Law Journal 207; Certoma, 'The 
Accusatory System vs. The Inquisitorial System' (1982) 56 Australian law Journal 288. 

The point has to be made that such transplants should be made cautiously, ensuring at all times that, where 
necessary, adjustments are made for their reception. Absent such adjustments, unfairness may result. See 
Robinson, 'Rough Edges in the Alignment' (2005) 3 Journal of International Criminal Justice 1037. 
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6.3 FAIRNESS AND RULES OF EVIDENCE 

An assessment about a trial being 'fair' is in effect one about the rules employed to 
govern the administration of the trial proceedings. A major component of this is the 
admission and/or exclusion of evidence. Without a code for admitting and rejecting 
evidence, a trial rests upon the 'caprice of an individual judge'. I2  The result is a justice 
system that would produce quot judices tot sententiae (as many opinions as there are 
judges)." 

As discussed in Chapter 1, the civil law practitioner is concerned that the exclusion of 
evidence by virtue of a general rule may, in some circumstances, operate to suppress 
the truth, and thus undermine the very objective of the trial. Proponents of the 
common law traditionally justify the exclusion of classes of evidence" on the basis 
that the 'mischief is immeasurably compensated by the stability which the general 
operation of the rule confers on the rights on men and the feeling of security generated 
in their minds by the conviction that they can be divested of them only by the 
authority of the law, and not at the pleasure of a tribunal'. 15  From the common law 
perspective, it is better that a slight degree of injustice be done in an individual case 
'than the courts abandon the sure anchorage of a dependable rule' 16 

The rationale in support of rules of evidence comes predominantly from the common 
law and is premised on the notion that all have unconscious bias and that judicial 
officers import background, personality and attitude into decision making, whether 
consciously or not." Rules of evidence serve as a restraint on judicial idiosyncrasy, 
and exist essentially because evidence once admitted leaves an impression impossible 
to eradicate.' Rules of evidence also give the trial process transparency and 
objectivity, offering protection to the accused and credibility, if not substance, to the 
idea of the trial as a genuine contest between more or less equally placed forces, 
'rather than a heavily one-sided affair'. I9  Rules of evidence fundamentally seek to 
reduce the incidence of erroneous convictions and limit the possibility of abuse of 
state power over the individual by gate-keeping evidence, the admission of which 
might prejudice the accused right to a fair trial. The trial is 'controlled by impersonal 
law rather than arbitrary decision making' . 2°  In this way, the rules governing the court 
place demands upon the quality of evidence adduced, in advance of adducing it. In 
addition, there are also external demands or public policy/civil liberty reasons to 

12 
Rutherford v Richardson [1923] AC 5 per Viscount Birkenhead. 

13 Ibid. . 
14 Denning, Freedom Under the Law (1949) 89-90. Lord Denning warns of the danger of conducting criminal 
proceedings without reference to rules, stating that '[rough justice may become so rough that it ceases to be 
justice'. 
15 Best, A Treatise on the Principles of Evidence (1849) (reprinted in 1978) para 38. In his treatise Best sets out his 
concerns, drawing upon historical evidence to argue the need to limit judicial discretion, concluding that the need 
to place limits upon discretion was a powerful force in the development of the laws of evidence. Best discusses a 
time in history where there was free admission of hearsay evidence, citing examples of cases that give cause for 
anxiety if judges should return to a time of unfettered discretion (pre-1688) ( see para 105). 
16 Rutherford v Richardson [1923] AC 5 per Viscount Birkenhead. 
17 Australian Law Reform Commission, Evidence (Report 26, Vol 1, 1985) 30. 
18 Frank, Law and the Modern Mind (1949) 154. 
19 Sallman, 'The Criminal Trial on Trial' (1983) 16 ANZ Journal of Criminology 31. 
20 Damaska, 'Evidentiary Barriers to Conviction' (1972-3) 121 Pennsylvania Law Review 583 
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exclude classes of evidence, such as rules that aim to discourage misconduct in 
criminal investigations. As discussed, evidence obtained improperly or confessions 
extracted involuntarily are usually excluded in common law jurisdiction, regardless of 
probity. 

This thesis has elaborated upon the common law's rules of evidence that give 
guidance in relation to the competence and compellability of witnesses, the manner 
and substance of witness interrogation, the type of evidence excluded from admission, 
the method of placing evidence before the court, the limits on how evidence may be 
tested, and the use to be made of evidence once admitted. It has also observed that the 
civil law, by contrast, has traditionally steered away from technical rules in preference 
to basing criminal convictions on the free evaluation of the court. 

The international criminal law jurisdiction has adopted a middle ground, navigating a 
path where precise and rigid rules have given way to discretion 'to be exercised under 
broad legal standards'. 21  Dispensing with fundamental evidence rules, the 
authoritative instruments setting up all recent international criminal tribunals and 
courts have reduced evidence provisions to a few simple standards, favouring 
flexibility over prescription. This has 'liberated' the trial from the complex of 
common law rules of evidence by reducing the standard of admission to some simple 
rules. Generally speaking, evidence in international criminal trials will be admitted, 
save where the probity of a particular piece of evidence is out-weighted by its 
prejudicial effect.' This approach, it is argued, which favours the free evaluation of 
evidence, has the potential to produce more subjective and less transparent results 
than were the evidence admitted or excluded in the first instance. This is because it is 
impossible to truly know whether a court can apply rules of exclusion to itself. 

Hence, this thesis has sought to show that international criminal trial practice with 
regard to evidence is presently resulting in an accumulated effect of prejudice to the 
accused. The heightened role of the judge in the international criminal trial should, in 
theory, have eased the excesses of the adversarial contest by shifting the focus from a 
party controlled to judge-led proceedings. In addition, the absence of the jury should 
have diminished the imperative for a preoccupation with filtering evidence. All things 
being equal, the conventional wisdoms that form the rationale for the common law 
exclusionary approach to evidence should have dissipated. Yet in presupposing the 
disinterested hand of the prosecution, the new international model has not been 
realistic in light of the fact that the prosecutor continues to operate under a burden to 
discharge of proof. Equally the international approach to evidence makes the 
questionable assumption that judges are able to preserve the accused's presumption of 
innocence, while at the same time being asked to considered unfiltered evidence 
containing potentially prejudicial material, the effect of which leaves an impression 
impossible to measure on the mind of judges as fact-finders. 

21  Davis, 'An Approach to Rules of Evidence for Non Jury Trials' (1964) 50 American Bar Assoc Journal 725. 
Davis put forward a proposal for the relaxation of evidence rule and suggests that the test should be 'the kind of 
evidence on which responsible persons are accustomed to rely in serious affairs' (725). 
22  As discussed in Chapters 4 and 5, in more recent times international criminal practice has incorporated a general 
exclusionary rule with respect to evidence, the admission of which would be antithetical to the integrity of 
proceedings. 
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International criminal practice has trended toward permitting the partisan gathering of 
evidence and the furnishing of a complete set of trial papers containing statements the 
content of which may or may not be verified by in-court testimony. This means in 
practice that there are few controls on the material considered that form the case 
against the accused. This is exacerbated by the removal of rules of evidence that 
regulate what material can be offered by the parties. Similarly, by removing the civil 
law pre-trial feature of the investigating judge, the evidence gathered is not 
sufficiently removed from the interests of the parties to justify the relaxing of 
evidence standards in the trial. This middle way results in an inferior system of 
procedural fairness, where the rights of the accused fall between the two 
interpretations. 23  

If this open civil law approach to evidence is to protect the interests of defendants in 
international criminal trials, there is need for reform. Either: (a) the rules should offer 
greater guidance as to how the judicial discretion to admit evidence is exercised, 
including a more transparent system for how weight is to attach to each piece of 
evidence; or (b) the rules should incorporate a greater degree of impartiality in the 
forensic and investigative phase of gathering of evidence. In order to ensure impartial 
fact-finding, either international criminal practice should embrace the notion of 
regulation of evidence (as per the common law) or it should move towards a civil law 
concept of pre-trial non-partisan impartial evidence gathering (ie an investigating 
judge). Presently, treatment of evidence has neither protective mechanism. 

RECOMMENDATION 2: That an international committee be established to 
investigate the greater regulation of evidence, both at the pre-trial and trial phase of 
international criminal proceedings. 

23 The case study trial of Prosecutor v Jose Cardoso Fereira, found at appendix A illustrates this point. 
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6.4 OTHER RECOMMENDATIONS 

6.4.1 Towards a New Trial Theory 
It is a central theme of this thesis that it is necessary to construct a theoretical 
framework for the international criminal trial conceptualising a unique set of 
normative justifications capable of describing the trial process, the actors, the 
institutions, the power relations and how all these factors relate to one another within 
the structure as a whole. Such a theory of the trial would describe how the dynamics 
of the trial should be constructed and recursively organised to form particular 
justifications, and how these justifications relate to the wider context of international 
justice!' This will most likely involve deriving insight from existing theoretical 
thought 'likely to have the potential to infuse the analysis with meaningful 
comparative conclusions', 25  as well as reflecting the contextual realities and the 
objectives of a fair trial. 

To date, the problem for international criminal law systems has been the attempt to 
observe the moral dictates of two masters, in the misguided belief that taking a 
pragmatic or utilitarian approach to trial procedure would synthesise divergent 
demands. The Ad Hoc Tribunals began this misapprehension, and the ICC drafters 
perpetuated it. 26  This method of development of rules is not wholly inconsistent with 
the Procedural Natural Law theory of drafting rational rules. Ultimately, rules of 
procedure and evidence are 'power conferring rules'. 27  'As such they define the 
preconditions for the valid exercise of authority, as well as its scope and limits. 
Accordingly, rules of procedure have an inherent power-limiting function, since they 
establish when, and how, legally conferred powers may be validly exercised'. 28  
Rational rule-making, however, is only half the equation for Procedural Natural Law 
theorists. There must also be an internal morality that these rules seek to serve. Yet a 
moral purpose cannot be properly construed where there is a divided sense of 
loyalties, or where procedural rules attempt to fulfil the dictates of two moral 
paradigms. 

Only when discrete and discernable justifications for the trial theory exist can each 
adjectival rule be established as purposive and consistent with the trial objectives. The 
alternative is to continue ignoring existing tensions, and thereby run the risk that the 
protections guaranteed by the traditional legal systems are unpredictably applied in 
the international criminal arena. As it presently stands, judges are neither bound by 
common law precedent to take incremental steps, nor required to strictly adhere to 
legislative prescription, but can appropriate elements to combine an infinite number of 
different forms of trial administration. At its worst, the present combination of trial 

24  Henham, 'Theorizing the Penality of Sentencing' (2004) 8(4) Theoretical Criminology 437. 
25  Ibid. 
26  For instance, in the ICTY case of Prosecutor v Delalic (Judgment Case No IT-96-21, T 16 Nov 1993, 159) the 
Court suggested that 'in order to understand international criminal law procedure, it is necessary to understand the 
common and civil law systems, from which the provisions derive' (at 159). 
27  Hart, The Concept of Law (1994) 96-99. 

Guariglia, 'The Rules of Procedure and Evidence for the International Criminal Court' in Cassese et al (eds) ICC 
Commentary, vol II (2002) 1116. 
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methods represents a 'lowest common denominator', 29  where the procedural fairness 
bar is set too low' through incrementally giving ground to expediency measures. 

In practice, jurisdictional loyalties and familiarities are promoted through the 
preferred practice of judges and prosecutors, as practitioners favour their own 
traditions. Each constituted international panel, or tribunal of judges, brings its own 
peculiarities to bear to compose a unique combination of influences. From Nuremberg 
to the contemporary criminal law institutions, the tendency for judges and 
practitioners, schooled in their own theory of the trial, to incline towards their own 
moral logic has been a theme. Consequently, at the very heart of the tensions 
generated by the modern trial synthesis is the fact that judges are left to preside over 
novel and untested procedural and evidentiary rules, the elucidation and construction 
of which 'divides the very judges charged with their interpretation'.' For instance, 
ICTY Judge Wald remarked as follows from her personal experience: 

Mil the two year long trials on which I sat, we had many bench conferences — my 
Portuguese and Egyptian colleagues and I — over evidentiary questions in which I 
found myself asking the $64,000 question; Is my position on this procedural or 
evidentiary question fundamental to a fair trial, or is an alternative or compromise 
acceptable? If the former, I fought it out — and sometimes — not always — won; if 
the latter I made my arguments but accepted defeat gracefully. I found, generally, 
that the prosecutors argued whichever system would benefit them most no matter 
where they came from ... and defence counsel tended to argue from the system 
they were used to practicing in. 32  

If judges and practitioners reference their own legal tradition, it follows that there 
will be mixed expectations as to what the trial is intended to achieve, and of the role 
of the parties in furtherance of these objectives. This is illustrated in the contextual 
example of Prosecutor v Jose Cardoso Feriera, 33  from which it is apparent that 
consistency in a procedural system can be achieved only when those participating in 
the system share a common understanding of how it is supposed to operate. 34  If 
similarly situated accused are treated differently, international criminal justice is 
open to the complaint of unfairness.' Herein lies the continuing dilemma. Whilst the 
rules have become more certain through enunciation and reduction to positive law, 
the practice remains unsettled, and in many instances the margin of appreciation is 
the gap through which many protections and safeguards of the accused fall. One 
commentator has gone so as far as to say that the 'cobbling together of common and 
civil law traditions erodes the rights of the defendants: 3  Both systems offer 
protections to an accused through different means, however, these protections are 
endangered when elements of both are appropriated and combined to form a new 
legal process.' 

29  Christensen, 'Getting to Peace by Reconciling Notions of Justice' (2002) 6 UCLA Journal for Int '1 Law & 
Foreign Affairs 417. 
3°  Johnston, 'On the Road to Disaster' (1989) 10 Intl Legal Persp 120. 
31  Christensen, above n 28, 391. 
32  Wald, 'Rules of Evidence in the Yugoslav War Tribunal' (2003) 21 Quinnipiac L Rev 763. 
33 Appendix A. 
34  [bid, 813. 
35  Keen, 'Tempered Adversariality' (2004) 17 Leiden Journal of International Law 813. 
36 Johnson, 'On the Road to Disaster' (1998) 10 International Legal Perspective 111. 
37 Johnson, 'On the Road to Disaster' (1998) 10 International Legal Perspective 111. 
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This is why a new trial theory must underlie the methodology employed, not only to 
provide guidance in incidents where the rules are vague or unspecific, but to 
constitute a point of origin from which every rule is valid only in so far as it promotes 
the general objectives of the trial. That is, a common understanding arises from a 
common trial theory that facilitates standardisation across trial chambers and across 
various international jurisdictions. Put another way: 'Common understanding arises 
out of a shared agreement on the theories underlying the procedural system, and the 
roles to be played by the actors in that system'. 38  In order to advance a system of trial 
that has a coherent sense of procedural fairness, international criminal practice must 
find common intellectual ground where practitioners of all influences can meet and a 
rudimentary 'minimal internal coherence' (or what Procedural Natural Law theorists 
term the 'internal morality') is achieved. 

To harmonise a system of justice that is recognisable and acceptable to practitioners 
on both sides of the methodological divide requires a pragmatic approach driven by a 
need to depart from a desire to exhaustively reconcile conflicts that exist between the 
two approaches. Coherency is reached when there is a consensus-based adoption of an 
acceptable framework through which rules can be enacted and interpreted in light of 
core objectives. In this way, the judicial application of rules can reference and revisit 
the theoretical component of the trial, thereby measuring the application of each rule 
against the core trial objectives. Until this occurs, a genuine synthesis and a consistent 
procedural methodology for an international criminal trial cannot emerge.' 

The international criminal procedural regime remains a work in progress. Inevitably, 
the statutory instruments that govern international criminal institutions will 
themselves significantly influence the process of synthesis as they forge an enforced 
blend of procedure. The written text will assist in standardising proceedings 
regardless of professional preference or practical experience, and generate an 
'atmosphere of compromise and pragmatism'. 4°  In situations where the text is silent, 
the appropriate procedural interpretation takes its cue from the theoretical understand-
ing of the trial. This is where the common trial theory will assist to harmonise the trial 
process. As rules are imported and combined in a novel context, each procedural and 
evidentiary transplant, no matter what its origin, will be attributed an interpretation 
that accords with the core theoretical objectives of the trial.' In this way, a common 
trial theory becomes the focal point for synthesis. 42  

38 Keen, above n 33, 813. 
39 Combs, 'International Criminal Jurisprudence Comes of Age' (2001) 42(2) Harvard Intl Law Journal 555 (who 
states that we are to understand the role of the parties, the procedural requirements of the trial, and the terms 
under which evidence can be admitted, then we need to attempt to evaluate these in the context of the overall 
system in which they are expected to operate': at 569). 
ao Findlay, 'Synthesis in Trial Procedures?' (2001) 50(1) International and Comparative Law Quarterly 13. 
41 Damaska, 'The Uncertain Fate of Evidentiary Transplants' (1997) 45 American Journal of Comp Law 839. 
42 In order to assemble from the multitude of influences a meaningful sense of fair trial, there needs to be an 
identifiable set of shared values that determine not only the where and what of trial procedure, but also the why. 
See Findlay above n 37, 11, who maintains that in order for there to be synthesis of international procedural 
practice the needs to move beyond giving lip service to 'speaking with one language' and genuinely challenging 
principles rather than simply tolerating contradiction. See also Wald, 'ICTY Judicial Proceedings' (2004) 2(2) 
Journal of International Criminal Justice 466. As a former judge of the ICTY Judge Wald makes some 
observations about the procedural regime. 'The ICTY mix appears to be, to some degree, in a constant state of 
flux. This is frustrating to some lawyers appearing before it, who contend that the Court should go down one road 
or the other, and not keep crossing over from side to side. Yet, it is a real challenge to any truly international court 

200 



Chapter 6 

RECOMMENDATION 3: That an international committee be established to 
investigate and propose an international criminal trial theory that will ground 
procedural and evidentiary provisions, under a common objective of the trial. 

6.4.2 Harmony through the Reliance upon the Literal 
In terms of a procedural regime, positive laws have thus far substituted for a unitary 
legal theory in international criminal law. Inevitably the instruments prescribing 
procedural rules have significantly influence the form of the new international trial 
and the progression towards genuine synthesis. 

However, written text will only develop the procedural regime a limited distance 
along the road to harmonisation. As discussed in this thesis, while it is possible to 
demonstrate how the literal rules give structure to the trial process, they nevertheless 
tolerate a high degree of divergence in interpretation in practice. 43  Notwithstanding

•the limitations of a strict reliance upon the text, the emergence of international 
instruments articulating procedural and evidence rules has provided a blueprint model 
upon which international trial norms have begun to develop and gain legitimacy.' 

The group of international criminal tribunals and courts (including the hybrid courts 
such as the Special Panel in East Timor) that began as novelty jurisdictions have 
evolved rapidly to establish a specialised subject matter with their own secondary set 
of adjectival rules. The authoritative instruments setting up more recent courts and 
tribunals have borrowed heavily and benefited greatly from the early Ad Hoc 
structures (as evidenced in the plenary negotiations preceding the signing of the ICC 
Statute). In this ongoing process of standardisation across jurisdictions, later 
international criminal institutions have mirrored their predecessors in an effective 
method of promulgating a 'system' of international criminal trial. 

Also, despite not having an effective hierarchical system that could produce definitive 
answers to questions arising with respect to normative, procedural and evidentiary 
differences, these novel courts have nevertheless contributed collectively to ideas that 
might be incorporated generally into international criminal law.' In this way, the 
literal text contained in authoritative instruments, and the accompanying judicial 
interpretation have been crucial to uniformity both within each of the jurisdictions and 
more generally across criminal trials. Since no domestic interpretation can have 
priority, and no legal tradition can have pre-eminence, in the absence of an agreed sui 

to arrive at a workable meld of the procedures of the two major criminal law systems in the world. The right mix 
cannot necessarily be discovered on the first try. It is important that the judges from both systems — as well as the 
lawyers, and even the defendants — feel comfortable that although some parts of the meld may seem unfamiliar, the 
basic elements of a fair trial as they know it have been preserved' (p.468) 
43  This has been the case for the Ad Hoc Tribunals see Chapter 4 generally. 
" Charney, 'The Impact of International Legal System' (1998) 31 New York Uni J of Int 'I Law and Politics 699. 
45 Ibid, 700. Chamey suggests that julltimately one would expect that the best ideas will be adopted widely, 
contributing to the body of international law'. 
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generis trial theory the courts must rely on the text of the relevant instrument 
governing their authority, and persuasive opinion contained in case law, to define the 
scope/limit of their powers. 

Given the existence of the Rome Statute for the International Criminal Court, which 
contains substantive and procedural provisions representing the outcome of extensive 
debate and consensus of state parties, it is now possible to talk about an 'original' text. 
This seminal instrument has a potential standardising value for all other jurisdictions. 
Hence, this thesis recommends that each authentic text enacted should defer to the 
Rome Statute as authoritative of conventional practice where the specific text proves 
inadequate or unclear. Thereby rules of practice are deemed to have the same meaning 
in each authentic text, as they do in the standard 'original text'. In this way, 
international criminal law practitioners can give priority to the clear and ordinary 
meaning of the text with recourse, where necessary, to the original text and the 
accompanying commentary which sets out the legislative intent. 

RECOMMENDATION 4: That the contracting parties to the ICC establish the Rome 
Statute of the International Criminal Court (and its accompanying Rules of Procedure 
and Evidence) as the original texts governing international criminal trial practice, 
thereby establishing the ICC Statute and Rules as the international standard. 

6.4.3 Adoption of the Third Optional Protocol of the ICCPR 
As discussed in Chapter 2, internal coherence and uniformity of treatment of 
defendants are both indicia of a legal system capable of dispensing a procedurally fair 
trial process. However, as this treatise has demonstrated, there is no common 
understanding of what constitutes procedural fairness in international criminal law 
practice. This makes it imperative that, at the very least, there be recognised 
parameters that set out the minimum guarantees, below which the trial process is 
deemed to be acting outside its moral authority. To this end, a common understanding 
of what constitutes the basic human rights standards afforded an accused in terms of 
enforceable rights during the investigation, interrogation, trial, and appeal phase, is 
essential. 

Chapter 2 shows that the procedural fairness guarantees annunciated under Article 14 
of the ICCPR do not belong to the category of rights that are considered to be non-
derogable. Despite the fact that these rights are consistent with the effective 
enjoyment of all other rights, they can nevertheless be deviated from in emergency 
circumstances. 

In order to address this the Human Rights Committee (Sub-Committee on Prevention 
of Discrimination and Protection of Minorities) has recommended that the 
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international community adopt its Draft Third Optional Protocol to the ICCPR,46  
annexed to its final report The Administration of Justice and the Human Rights of 
Detainees, The Right to a Fair Trial: Current Recognition and Measures Necessary 
for Its Strengthening In its report the sub-committee drafted a protocol entitled Aiming 
at Guaranteeing Under All Circumstances the Right to a Fair Trial and a Remedy, 
which inter alia proscribes any derogation from certain rights under Articles 9 and 14 
of the ICCPR, even when a state of emergency has been declared. Were this provision 
to be widely accepted and ratified, the right to a fair trial would be guaranteed under 
all conditions in those states that sign the Optional Protocol.' 

The Protocol, it is recommended here, should be considered for adoption by the UN 
General Assembly. This would not only accord these minimum standards a robust 
status in international law, but would leave future international criminal law judges in 
no doubt as to their applicability and non-derogability as essential features of the trial. 

RECOMMENDATION 5: That the Draft Third Additional Protocol to the ICCPR 
be adopted by the General Assembly, and the contracting parties to the ICCPR 
encouraged to ratify. 

6.5 CONCLUSION 
This thesis has reflected on the efforts since Nuremberg to reach agreement as to 
where the balance lies between the civil law trial, which tips the balance in favour of 
objectifiable truth and efficiency, and the common law preference for demonstrable 
fairness and process. It has concluded that the contemporary merger of the two 
distinct legal systems presents a conundrum for international criminal law 
practitioners, and has failed to synthesise a procedure that provides for necessary 
safeguards." As a consequence, the responsibilities for fair trial assurances fall in 
large part to the discretion of the judiciary. This is unsatisfactory to common law 
practitioners who are generally schooled in liberal values associated with the distrust 
for the state, 49  and also to Procedural Natural Law theorists who maintain that 
adequate procedural constraints on the exercise of power by the state upon the 
individual is what gives a legal system its moral authority. 

Rather than meeting with the moral imperative to harness the power exercised by 
officials (judicial and prosecutorial), the text of modern international criminal courts 
and tribunals have blended aspects of the two dominant legal systems in a manner that 
has 'doubled-up' the respective powers of judges and prosecutor, resulting in the 
erosion of the rights of the defendants. This has allowed two of the major planks of 
fair trial protections found in each individual system s°  (that is, the civil law role of 

46 Committee on Human Rights (Sub-Committee on Prevention of Discrimination and Protection of Minorities) 
The Administration of Justice and the Human Rights of Detainees, The Right to a Fair Trial: Current Recognition 

and Measures Necessary for Its Strengthening, Final Report, 46th Session, E/CN.4/Sub.2/1994/24, June 3, 1994, 
59-62; http://www.unhchr.ch/Huridocda/Huridoca.nsf/TestFrame/d8925328e178f8748025673d00599681?Opendocument   
47 The Draft Third Optional Protocol to the ICCPR is annexed to the Final Report cited above n 46. 

48  Johnson, 'On the Road to Disaster' (1998) 10(1) International Legal Perspectives 120. 

49  Grande, 'Italian Criminal Justice' (2000) 48 American Journal of Comparative Law 231. 
50 Fairlie, 'The Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 243. 
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investigating judge, and the common law role of evidence law) to fall away. In the 
amalgamated procedural system the accused is denied virtually all of the pre-trial 
protections afforded by the civil law system and denied the benefit of an evidentiary 
filter common to the adversarial trial. The end result is a system of trial with few 
standards with regard to the investigation, gathering and admission of evidence. 

Such a procedural process ignores the fact that the civil law concepts of neutrality in 
evidence gathering and trial expediency are interrelated. Similarly, the common law 
emphasis on fair process (including the detailed rules governing the exclusion of 
evidence antithetical to the integrity of proceedings) is directly related to the 
adversarial nature of the trial. Getting the balance right over time has meant that the 
international criminal trial that began as a predominantly common law adversarial 
process has incorporated civil law features in order to improve the efficiency of 
proceedings. Each international court and tribunal has articulated the objective of 
adhering to the principles of a fair and expeditious trial, and each has attempted to 
fine tune the balance between efficiency and fairness. However, the common law 
preoccupation with procedural precision and the civil law preoccupation with a 
speedy fulfilment of justice are not always compatible.' This is because the 
adjudication of guilt primarily requires the methodical and non-expedient 
development of a factually accurate historical record,' whilst compliance with a need 
to expedite matters tends towards giving priority to efficacy at the expense of a more 
cursory review of the facts. 

Undoubtedly, the nature of international crimes — they tend towards the coverage of 
'wide swaths of territory and implicate hundreds, sometimes thousands of actors'," — 
requires the exploration of pragmatic solutions to the resolution of hearings. Yet when 
new features are adopted, they often alter the balance between the parties. Not 
surprisingly then, in an effort to expedite proceedings Ad Hoc Tribunals have tended 
towards the incorporation of several features normally employed by the civil system. 
These modifications display a trend towards efficiency at the expense of the 
defendant's full enjoyment of procedural rights. The development of a procedural 
regime in the early phases of the existence of the Ad Hoc Tribunals is complete with 
examples of expedient processes, such as the decision to permit written statements in 
substitute for live testimony,' and the move to determine guilt and sentencing in a 
unitary as opposed to a bifurcated fashion," which have tended to shift the procedural 
balance away from the individual's rights at trial. The weakness of the accused's 
position is further exacerbated by features such as the partisan nature of the criminal 

51 Boas, Creating Laws of Evidence for International Criminal Law' (2001) 12 Criminal Law Forum 45. 
52 Schrag, 'The Yugoslav War Crimes Tribunal' (1997) 7 Transnational Law and Contemporary Problems 19 
(who refers to the importance of creating an accurate record in order to prevent denials of the atrocities in the 
future). 
53 Wald, 'To Establish Incredible Events By Credible Evidence' (2001) 42 Harvard Intl Law Journal 554. 
54 1CTY RPE, R 90(A), United Nations Document IT132 (1994) which establishes a preference for live testimony. 
See also new R 89(F), establishes a 'no preference alternative', and provides: 'A Chamber may receive the 
evidence of a witness orally or, where the interests of justice allow, in written form'. 
55 As discussed in Chapter 4 (at 4.3.4) separate sentencing hearings were originally held prior to 1988 rule 
amendment ICTY RPE, R 87(C), United Nations Document IT/32/Rev 13 (1998). See Keller, 'Punishment for 
Violation of International Criminal Law' (2001) 12 Indiana International and Comparative Law Review 68 who 
observes that 'this change was probably an effort to save time and money by having only one proceeding instead of 
two.' (at 72) 
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investigation, the interventionist approach of the bench, the adversarial role of the 
prosecutor, and the liberal standard for the admission of evidence. Getting the balance 
right requires more than a simple 'nuts and bolts' analysis, but a comprehensive 
approach towards generating an umbrella framework for the trial as a whole. 

In addition to the efficiency versus precision debate, there is the dilemma of the pre-
trial versus trial emphasis. The issue of weighing up procedural representativeness 
between legal cultures can be obscured by the fact that the form and significance of 
the trial differs between the systems. The common law adversarial process views the 
examination of witnesses in person as visual theatre, in stark contrast to the dossier-
led method of trial much of the evidence-gathering has occurred outside the 
courtroom. While there is little doubt both cultures view the trial as the manifestation 
of the justice system, it is less clear how safeguards present in both original forms 
translate to a sui generis procedural process. 

As these deep controversies attempt to find equilibrium, what is evident is that there 
are two drivers of procedural synthesis; the external political push towards 
internationalisation, and the internal use of judicial discretion as key to institutional 
and procedural harmony. However, these factors mask the fact that, beyond 
mechanical synthesis and compromise, there exist no real developments towards a 
unique fused procedural phenomenon. 56  Ironically, rules that set out to reduce conflict 
and influence interactions in the trial are themselves beset with internal conflict and 
locked up in systems of irreducible opposition 57  and unending oscillation between 
poles. 

Indeed the challenge will be to agree how trials of such potential complexity can be 
reduced to manageable proportions," while at the same time observing a scrupulous 
compliance with dictates of a fair trial.' As the case study of Prosecutor v Jose 
Cardoso Fereira before the Special Panel in East Timor demonstrates, 6°  international 
criminal law practitioners face inherent difficulties in assessing the manner in which 
procedural transplants are interpreted in light of the rights of an accused. The trial is 
illustrative of how expedient and zealous judicial measures negatively impact the 
procedural rights of the accused, and tip the scales too heavily towards conviction by 
regressing human rights advancements made with respect to procedural fairness 
principles. 61  

If the trial system fails to realise fair trial rights, it becomes an inferior template.' 
However, as discussed, full respect for the rights of the accused can be a complicated 
task in the context of a sui generis system that does not have a long and learned 

57 Perelman and Olbrechts-Tyteca, Traite de L'argumentation —La Nouvelle Rhetorique (1970) 670. 
58 Comments on the Report of the Expert Group to Conduct a Review of the Effective Operation and Functioning 
of the International Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda, 
Annex I, at para 40, United Nations Document A/54/850. 
59 Pillay, 'UN Assembly Appraises Progress made by War Crimes Tribunals: Judges Describe Obstacles', Press 
Statement, 9 Nov 1999 M2 Presswire (Judge Navanethem Pillay ICTR). 
60 Appendix A. 
61  Schabas, 'Sentencing by International Tribunals (1997) 7 Duke Journal of Comp and Int 'I Law 461; Fairlie, The 
Marriage of Common and Continental Law' (2004) 4 International Criminal Law Review 243. 
62 De Francia, 'Due Process in International Criminal Courts' (2001) 87 Virginia Law Review 1399. 

56 Findlay, 'Synthesis in Trial Procedure?' (2001) 50 Int 'l and Comp Law Quarterly 53. 
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history from which to draw. 63  The challenge is to fashion an international criminal 
trial into a process that has its own internal rationale, logic and coherency, and that 
safeguards the essential elements of a fair trial. The challenge is to attribute a theory 
to the institutionalised criminal process. As Buchanan has put it: 

Moral theory of international law must build upon, or at least be consistent 
with, the best available positive theories of international institutions, but must 
go beyond them, providing a coherent, defensible, organised set of 
prescriptive principles that apply not just to the conduct of individuals who 
occupy positions of authority in institutions, but also to the institutions 
themselves.64  

A new trial theory governing international criminal proceedings is one that can 
identify a coherent, defensible and organised way of understanding the criminal 
process and its institutions. While the human rights based provisions elaborating on 
procedural fairness ensure that international courts and tribunals operate in a manner 
consistent with the fundamentals of a fair trial, ultimately only a common underlying 
theoretical explanation of the trial will ease tensions that presently create ambiguity 
surrounding rights protections in practice. 

The further harmonisation of international criminal proceedings is important because 
the significance of the international criminal process is representative of hegemonic 
power, authority and control. And while the majority of commentators refer to a 
synthesis of procedural form, the reality of practice suggests a disempowerment, if not 
a marginalisation, of the rights of the accused standing trial. Consequentially if, as 
Fuller suggests, the moral authority of international courts and tribunals stems from an 
insurance against the arbitrary exercise of official power, 65  it follows that a failure to 
observe basic procedural rights detracts from the overall legitimacy and fairness of the 
proceedings. 

A criminal process essentially produces an outcome that signifies something beyond 
mere symbolism. While the right to a fair trial symbolises a desirable human value, 
the individual standing trial will ultimately withstand the consequence of this relative 
reality. This means that it is imperative that the theoretical conceptualisation of the 
defendant's procedural rights be capable of transforming values into processes that 
connect theory with social reality. 

Admittedly, the international criminal system has made an assertive effort to establish 
clear rules that adopt a chronology of procedure from pre-trial to post-trial and impose 
a linear hierarchy from Pre-Trial Chamber to Appeal Chamber modelled on the set of 
rules logically formulated. However, in this thesis it has been argued that the 
important foundations of procedural regularity are both structural and conceptual. If 
there is one axiom that emerges clearly from the historical development of the 
international criminal trial, it is that procedural safeguards are not assured in a 
theoretical void. Fairness has always been phrased and interpreted primarily in terms 
of its procedural aspect, but procedural guarantees have no substance without a 

63 Wald `ICTY Judicial Proceedings' (2004) 2 Journal of International Criminal Justice 466. 
64 Buchanan, Justice, Legitimacy and Self Determination: Moral Foundations of International Law (2004) 18. 
65 Fuller, The Morality of Law (1969). 

206 



Chapter 6 

theoretical framework that informs them. The only way to escape this reality is to 
endow the international trial process with a true criterion of fairness, a trial theory. 
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