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The UN has the mission to restore peace and rebuild the country, which includes 
to make people believe in the judicial system. We are here together, 
internationals and Timorese, judges, defenders and prosecutors. All of us are 
committed to the task of providing East Timor with a justice system that can be 
respected both among Timorese and among the world. 

Presiding Judge Marcelo Dolzany da Costa 
(in Los Palos trial). 

A.1 INTRODUCTION 
The body of the thesis has examined three different procedural regimes applied in 
three separate international criminal jurisdictions namely: (i) the two Post World War 
II Military Tribunals (Nuremberg and Tokyo) established by a treaty signed between 
the victorious allies (ii) the two Ad Hoc International Criminal Tribunals (Former 
Yugoslavia and Rwanda) established by a resolution of the United Nations Security 
Council, and (iii) the permanent international mechanism that has been created by 
state consensus and drafted into the broadly ratified Rome Statute for the International 
Criminal Court. While each of these international criminal jurisdictions have quite 
separate legal basis they nonetheless have largely attempted to address similar subject 
matter using a blended procedural trial model. Furthermore, they have each, to varying 
degrees, reduced to text the requirements of procedural fairness in international 
proceedings. 

The body of the thesis has provided critical commentary on the respective influences 
upon, and global trends toward, the internationalisation of criminal procedure. In 
support of the treatise, this case study looks at the form and substance of procedural 
rights in practice. Analysis of the specific prosecution of Jose Cardoso Fereira before 
the Special Panel for Serious Crimes in East Timor, builds upon the themes developed 
in the thesis, by exploring the procedural and evidentiary aspects of fairness that 
impact the selected trial. The following study provides a specific trial context whereby 
various sites of decision making can be analysed with a view to highlighting areas of 
cultural-legal conflict in need of refinement and/or law reform in international 
criminal procedure. 

The case study focuses on the legal innovation of the Special Panel for Serious 
Crimes (or Special Panel) in East Timor, which was a judicial institution established 
in 2000 by the United Nations Transitional Administration in East Timor (UNTAET) 1  
to hear criminal matters of international significance, up until it was decommissioned 
in May 2005. Embedded in the District Court system, this Special Panel had exclusive 
jurisdiction over temporally and geographically specified 'serious crimes'. Moreover, 
its transitional authority was formally enumerated in a series of UNTAET Regulations 
which established an judicial body with exclusive powers to hear matters involving 
crimes of genocide, crimes against humanity, and war crimes together with other 
serious crimes. This Special Panel represented a response by the international 
community to address the violence and criminal acts perpetrated by the Indonesian 
Military/Security Forces (TNT) in concert with the local militia groups, leading up to 

This Authority was created by UN Security Council resolution 1272 (in 1999). The Mandate was extended to 20 
May 2002 when Timor Leste officially became an independent state. The UN mission in East Timor was then 
replaced by the United Nations Mission in Support of East Timor (UNMISET) under UN Security Council 
resolution 1410 (in 2002). 
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and surrounding the independence plebiscite in 1999. 2  Importantly, the UN 
Administration drafted and promulgated a set of Regulations entitled On Transitional 
Rules of Criminal Procedure 3  (henceforth the Transitional Rules) which delineated 
the right and responsibilities of the parties in criminal proceedings in the jurisdiction. 

This case study aims to provide a background to, and assessment of, the UN 
sponsored serious crimes process in East Timor and to illustrate the impact of various 
procedural and evidentiary aspects of the criminal proceedings, upon an individual 
defendant (Jose Cardoso Fereira). Some general statements about the overall blend of 
the procedural and structural components of the Serious Crimes process will be 
proffered, as well as some comments made relating to the challenges and legacy of 
this internationalised justice process. This case study concludes that significant 
procedural and structural inadequacies combined to detract from the work of the 
Special Panel in East Timor and that the process as a whole may not have met with 
internationally recognised standards of a fair trial. Furthermore it is posited that flaws 
in the trial of Jose Cardoso Fereira constitute substantive grounds for questioning not 
only the fairness of the selected trial, but also the legitimacy of the ensuing 
conviction, and the convictions of similarly situated defendants. 

A.2 HYBRID COURTS 
By way of a preliminary observation it should be noted that the East Timor model of 
international criminal proceedings belongs to a separate family of legal institutions 
known as Hybrid or Internationalised Courts. Characteristic of this family of courts, 
the internationalised criminal jurisdiction mixes domestic and international 
components and cross fertilizes criminal procedure and evidence in yet again another 
forum which has been experimental in nature. 4  The first hybrid model of this type was 
established in East Timor and variations on this model have been implemented in 
Sierra Leone,5  Kosovo6  and Cambodia. 7  These hybrid criminal bodies incorporate 

2 In response to a demand for accountability and in order to avoid the creation of an international tribunal along the 
model of the Ad Hoc Tribunals (1CTY and ICTR), the Indonesian government established an Ad Hoc Human 
Rights Court in the Central Judicial District in Jakarta. The abject failure of this court has been covered extensively 
by other commentators and will only be given superficial reference and treatment in this chapter. For a discussion 
on the Indonesian court see generally: Linton, 'Unravelling the First Three Trials at the Ad Hoc Court for Human 
Rights Violations in East Timor' (2003) Leiden Journal of International Law 303. Also Cohen, Intended to fail: 
Trials Before the Ad Hoc Human Rights Court in Jakarta 2003. Aside from academic criticism of the process the 
UN official finding of the Expert Committee also dealt extensively with the failures of the Ad Hoc Human Rights 
Court in Jakarta making the recommendation that the Indonesian authorities be given an extension of time in order 
to ensure accountability of its military officers, or in its place, that an international tribunal be established as an 
alternative jurisdiction. See: Report to the Security -General of the Commission of Experts to Review the 
Prosecution of Serious violations of Human Rights in Timor-Leste (then East Timor) in 1999 UN DOC 
S/2005/458. 
3 On Transitional Rules of Criminal Procedure UNTAET Reg 2000/30 (hereafter Transitional Rules) 
4 Linton, 'Rising from the Ashes' (2001)25(1) Melbourne University Law Review 122,177 

The Government of Sierra Leone asked the UN to establish an international tribunal to prosecute those 
responsible for violations of international humanitarian law with respect to hostilities in the west African country is 
Sierra Leone which began on 23 March 1991, between the Revolutionary United Front (RUF) and the All Peoples 
Congress (APC), culminating in a coup d'etat by force on 25 May 1997. Acting under the UN Charter, Security 
Council adopted resolution 1132 on 8 October 1997 demanding that the RUF and APC alliance relinquish power. 
The coup was marked by a frenzy of violence, the rape and abduction of woman, the forced recruitment of child 
soldiers, mutilation and summary execution. The Lome Peace Agreement, signed 7 July 1999 promised to extend 
amnesties, but disregard for the rule of law continued and further human rights violations were committed, until 
government troops defeated the RUF forces on 27 May 2000. A Special Court with the subject matter jurisdiction 
to hear crimes against humanity, war crimes, grave breaches of humanitarian law and serious crimes under the law 
of Sierra Leone was established on 16 January 2002. The Statute of the Special Court for Sierra Leone 16 January 
2002 was annexed to the Agreement (ie; Draft Agreement Between UN and the Government of Sierra Leone on 
the establishment of the Special Court of the Sierra Leone, 2000. Contained in the Report of the Secretary-General 
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national and international features, and apply a 'compound of international and 
national substantial and procedural law'. They are however, a family of their own, 
grafted onto the local judicial system, and in some situations are part of the local 
judiciary system. 8  These hybrid model endeavors to combine the strengths of the Ad 
Hoc Tribunals with the benefits of local prosecutions. 9  However, like the Ad Hoc 
Tribunals and the ICC, these hybrid tribunals share the goal of sanctioning serious 
violations of international law, and are established for the purpose of imposing 
criminal penalties. It is this key feature which brings these domestic courts under the 
wider class of international criminal tribunals. Their membership of the group of 
international courts is largely a product of a partnership between the state concerned 
and the United Nations, which has in each of the hybrid models had a considerable 
input into the design and structure of each institution. 10  As an experimental model, it 

on the Establishment of a Special Court of the Sierra Leone, UN Doc S/2000/915 (4 October 2000), p15. This 
Statute provided at Article 14 (1) that the Special Court is bound to apply the Rwandan Tribunal Rules of 
Procedure, and the Appeals Chamber is to be guided by the decisions of the Ad Hoc tribunal's common Appeals 
Chamber (see Article 20 (3)). Although the Special court is guided by Ad hoc tribunal precedent and its procedure 
is modelled upon the ICTR it is nevertheless a hybrid model court, established through a treaty between the UN 
and the government of Sierra Leone, and not on the basis of the Security Council resolution. The court is 
constituted by a mixture of international and national judges. Pursuant to Article 2 of the 2002 Agreement, the 
Special Court is to be composed of two Trial Chambers, each consisting of three judges (two international and one 
national) and an Appeal chamber consisting of five judges. The Court disseminated its own set of Rules and 
Procedure and Evidence. Rules of Procedure and Evidence, Adopted on 16 January 2002, as amended on 7 March 
2003 (as amended). The Special Court does not operate as part of the national court of Sierra Leone, but it is sitting 
in situ (ie; Freetown, the nations capital), has jurisdiction over some domestic crimes as well as international 
offences . For a discussion of the background to the Special Court for Sierra Leone see: Bantekas and Nash, 
International Criminal Law (2003) pp 397 —401. 
6 

Under the authorisation of Security Council resolution 1244, and pursuant to Regulation 111999 the Interim 
Administration in Kosovo announced its authority over the territory, on 25 July 1999. In this regulation issued, S.3 
provided that the laws applicable in the territory, were the laws applicable prior to 24 March 1999, in so far as they 
complied with international standards and UNMIK instruments. Under the auspices of UNMIK, the United 
Nations mission in Kosovo set up an internationalised court in order to prosecute individuals suspected of war 
crimes. This court, known as a 'Regulation 64 panel', conducted hearings within the domestic legal system, but 
with a mixture of local and international judges, and a mixture of local and international prosecutors. 
7 

On 17 April 1975, the Khmer Rouge seized control of Cambodia, lead by Pol Pot. In a reign of terror, enemies of 
state including intellectuals, Buddhist, Muslim, Chinese and Vietnamese communities were exterminated amassing 
a death toll of at least 1.7 million people (20% of population). The country was liberated on 6 January 1976 by 
Vietnamese troops, but Pol Pot was to regroup and mount a guerrilla war. Vietnam withdrew from Cambodia in 
1989 and a comprehensive Settlement Agreement was signed on 23 October 1991, whereupon the United Nations 
installed and Interim Administration (UNTAC — United Nations Transitional Authority in Cambodia). The Prime 
Ministers of Cambodia wrote to the Secretary-General in June 1997 requesting that the United Nations assist in the 
setting up of an international tribunal to try the Khmer Rouge in relation to atrocities committed in Cambodia in 
the 1970s. On 23 July 2001, the Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia 
for the Prosecution of Crimes Committed During the Period of Democratic Cambodia was adopted, (see; 
translation printed in (2002) 34 Critical Asian Studies 611 ).This law passed through the Senate was to set up a 
distinct, or extraordinary, Trial Chamber possessed of both national and international features. The Extraordinary 
Chamber is to include a mixture of national and international judges. See Report of the Group of Experts for 
Cambodia, UN Doc A/531850-5/1999/231, Ratner, 'The UN Group of Experts' (1999) 93 AJIL 948 , General 
Assembly Resolution 57/228, 'Khmer Rouge Trials', Annex: Draft Agreement between the United Nations and the 
Royal Government of Cambodia concerning the Prosecution under Cambodia Law of crimes committed during the 
period of Democratic Kampuchea, UN Doc. AJRES/57/228 B adopted by the General Assembly on 13 May 2003. 
Also see Lechenauer, 'A Weak Rather Than No Tribunal — True or False: Analyzing the Extraordinary Chambers 
for Cambodia in the light of International Criminal Justice' unpublished paper, Spring (2004), and Linton 'New 
Approaches to International Justice in Cambodia and East Timor' (2002) 84 (845) IRRC 93. 
8 

Project on International Courts and Tribunals (PICT), Hybrid Courts 	see; http://www.pict- 
rti.org/courts/hybrid.html  

Katzenstein. 'Hybrid Tribunals' (2003) 16 Harvard Human Rights Journal 245, 245. Katzenstein suggests that 
these hybrid models are: designed partly in response to criticisms of the International Criminal Tribunal for the 
former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR), the hybrid model is a 
system that shares judicial accountability jointly between the state in which it functions and the United Nations. 

I() 	- 
Linton, 'New Approaches to International Justice in Cambodia and East Timor' (2002) 84 (845) 1RRC 93, 94. 
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is still unclear as to whether these domestic courts exist in order to fill a jurisdictional 
gap for human rights abuses that fall outside the reach of the ICC, 11  or if they will 
continue to be a feature of the international criminal law landscape. 

A.3. THE EAST TIMOR MODEL 
The Special Panels for Serious Crimes belongs to this grouping of hybrid court 
experiments and is a creature of the United Nations Transitional Authority in East 
Timor (henceforth UNTAET). The Special Panel has operated as an integral part of 
the local court system, up until its mandate expired in May 2005. 

The Special Panel in East Timor is especially significant for a number of reasons. 
Firstly it led the way as the first of the internationalised domestic courts and therefore 
was the first demonstration of the practicality of prosecuting international crimes 
domestically. Secondly having wound-up its mandate, it is the first complete 
experiment that has been reviewed by a UN Committee of Experts for effectiveness 
and quality. Thirdly the Regulations establishing the Special Panel directly 
incorporate the text of the ICC Statute, in order to prosecute those suspected of 
'serious human rights violations committed in East Timor'. 12  This means that the 
Special Panel is an instructive example of international trial process in practice and 
test case for what procedural and evidentiary conflicts might be encountered in the 
future work of the International Criminal Court. 

However in order to understand the operations of the Special Panel in East Timor, a 
brief overview of the background subject matter and the subsequent international legal 
response give this institution a context. 

A.3.1 Events Leading to the Establishment of the Special Court For Serious 
Crime in East Timor 
The primary historical interest of the Special Panel are events occurring between 1 
January and 30 October 1999. Indeed the explicit temporal jurisdiction of the Special 
Panel relate to the hearing of international criminal law prosecutions arising out of 
event leading up to and surrounding the referendum in East Timor on 30 August 1999. 
As such it is unnecessary to give a historical account of the Indonesian occupation of 
East Timor, save for a passing observation that the past conduct of the TNT troops in 
occupied Timor was instrumental in developing strong links between East Timor 
militia and TNT military, who in concert instigated and perpetrated criminal acts upon 
the East Timorese people. 13  

11  The ICC is not permitted to hear international criminal matters which allegedly have occurred before 
the the Rome Statute for the International Criminal Court came into force on I July 2002. 
12 Katzenstein, 'Hybrid Tribunals' (2003) 16 Harvard Human Rights Journal 245. 
13 Under the Suharto regime citizens were summarily executed. Church sources say that in the period between 
1975 and 1999 the human toll of Indonesian occupation was as high as 60,000 Timorese lives in the first year of 
the invasion, and 200,000 in the four years subsequent. There are reported claims of consistent patterns of brutality 
and massacres throughout the country, including 1,000 killed by rampaging TN1 troops in the region of Creras. A 
massacre of more than 200 Timorese by Indonesian troops in November 1991, following a peaceful demonstration 
in Santa Cruz cemetery, is but one example of the immunity that military commanders enjoyed and the culture of 
oppression and brutality that shaped occupied East Timor. Persistent disregard for human rights, mass murders, 
brutal treatment, extra judicial imprisonment and executions of Timorese was 'evidently ignored or tolerated by 
the Government of Indonesia' See Dunn Crimes Against Humanity in East Timor, January to October 1999: Their 
Nature and Causes (2001) 8. John Taylor describes the period as one of substantial control by an occupying force 
against a poorly armed resistance force known as FALINTIL, with extensive grassroots support, who engaged in 
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Against the backdrop of military invasion and resistance, East Timor's transition from 
the 27th  province of Indonesia to an independent state, began with the announcement 
on 27 January 1999, by President Habibie of Indonesia that East Timor would be 
allowed a plebiscite to choose between autonomy under Indonesian sovereignty, or 
independence. This was the first sign of flexibility in the Indonesian position since it 
invaded the territory in 1975. FALINTIL 14  who were operating under a de facto 
ceasefire undertook on 21 April 1999 a formal cessation which was later reconfirmed 
on 18 July 1999. This ceasefire undertaking occurred in the context of a tripartite 
agreement between Indonesia, Portugal and the UN, to hold a referendum upon the 
fate of the region. 15  

On 5 May 1999 an agreement was signed by Indonesia, Portugal and the UN, under 
which the UN was given the responsibility for supervising the referendum, while 
Indonesia retained responsibility for security. In the lead up to the plebiscite, pro-
autonomy Timorese militia, acting under the command of the Indonesian military, 
launched a violent campaign of intimidation, threatening and bullying the Timorese 
into voting against independence. However a campaign of terror failed to diminish the 
resolve of the Timorese and on 30 August 1999 an astonishing 98.6% of registered 
voters in East Timor cast their ballot, of which 78.5% voted for independence. 16  
When the result was announced on 4 September, Indonesian civilian and military 
authorities withdrew, together with their militia followers. Within hours of the 
announcement of the election result, the situation escalated culminating in widespread 
murders, rape, kidnappings, and the destruction of private property, major 
infrastructure, military installations, and buildings that housed the civil 
administration. 

In a stampede of violence that culminated in more than 1,400 killings, some 200,000 
people fled the territory to West Timor. In terms of infrastructural damage, an 
estimated 70% of buildings in the capital city were detroyed in the Indonesian exodus 
from the tiny half island. Besides the official Indonesian army presence there were 
other militia entities that had a part in the unfolding of events such as Halilintar 17 , the 

guerrilla/ sporadic attacks and occasional direct engagements. The Indonesian Armed Forces, with the assistance 
of Timorese paramilitary, quickly gained a stronghold through the use of heavy-counter insurgency weaponry, 
anal and navel bombardment of towns, artillery attacks, and troop deployments to quell resistance. Taylor, 
Indonesia's Forgotten War: The Hidden History of East Timor (1991) 79-91. 
14 FALINTIL resistance forces (pro independence supporters). 
15FALINTIL at all relevant time when alleged crimes were committed, on the whole adhered to a general order 
not to engage the Indonesian and militia forces. Most headed to the hills or across the boarder to avoid reprisals. 
16Report to the Security -General of the Commission of Experts to Review the Prosecution of Serious violations of 
Human Rights in Timor-Leste (then East Timor) in 1999. UN DOC S/20051458 at p.9 In this report it is stated that: 
'By 6 August 1999, 444,666 people had registered at the polling stations. On 30 August 1999, 98 per cent of the 
registered voters participated in the polls. On 1 September 1999, Dili was racked with militia violence and killings, 
and two UNAMET staff members were slain in Maliana. At a public hearing, a United Nations-appointed Election 
Commission considered complaints by the pro-integrationists of irregularities and concluded that the overall ballot 
process was not impaired. On 4 September 1999, the results of the vote were announced in Dili: 21.5 per cent of 
voters favoured special autonomy while 78.5 percent voted against, thereby opting for full independence for East 
Timor' (p.9) 
17 Halilintar Perhaps the oldest of the para military or militia units in East Timor is the `Halilintar', a group that 
developed around the Indonesian invasion of the then Portuguese territory. Halilintar began as a covert military 
training program in West Timor, commanded by TNI Special Forces' Colonel Daning Kalbuardi . The Halilintar 
militia trained soldiers led by Tomas Goncalves and Joao Tavares then accompanied the TNI military force on a 
military operation code name Operas' Komodo, which held as its objective the procurement of Portuguese Timor 
for Indonesia. Halilintar troops also supported TNI in their objectives against Fretlin forces in West Timor in 
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paramilitary 18 , the civil defence, 19  and a special military group that grew up within 
the TNI structure which enjoyed special privileges and training, an elite corp known 
as ABRI (Armed Forces of the Republic of Indonesia) 20  with a mandate to preserve 
the integrity of Suharto's Indonesia.21  As militia violence increased, the popularity for 
their objectives and methods declined, making recruitment difficult. As a result, the 
method of recruitment was often by force or conscription under duress and threat of 
violence.. 

A.3.2. Findings of the international community 
Upon investigation by the international community it became clear that the terror was 
orchestrated,22  and the crimes committed by the Indonesian Army and its proxies, 
were not the work of rogue elements, but rather a level of violence that involved 
some planning', 23  and a trial of evidence that led right to the top of the Indonesian 
executive.' The objective of the military/paramilitary operation was to force the 
migration of the population of East Timor and relocate its people in dispersed 
locations throughout the Indonesian archipelago. The campaign of terror, the 
systematic destruction of homes and infrastructure behind the fleeing population, 
together with the targeting of all foreign nationals and journalists, resulted in a 

Operasi Flamboyan After the invasion of Dili, Hililintar troops were deployed to Battalion 744 under the 
command of Major Yanus Yosfiah, and battalion 745 as regular territorial units in 1976. They were later dispanded 
in 1982 and reformed in 1998.According to Dunn Report: 'The way Timorese were used in this operation marked 
the beginning of a TNI policy of using willing Timorese in operations conceived and planned by military 
commanders, in which the former provide a political front designed to mask the leading role of the Indonesian 
military' see Dunn, Crimes Against Humanity in East Timor, January to October 1999: Their Nature and Causes 
(2001) Para. 15 p10. 
18 The para-military forces were expanded in the 1980's to counter growing passive resistance within the local 
population. Team Alpa (Tim Alfa) perhaps the most notorious, and Team Saka (Tim Saka) were formed in 1986 
by Kopassus officer Captain Luhud Pandjaitan, under the command of Colonel Prabowo. According to the Dunn 
Report: 'Team Alpha was reportedly trained, paid and their operations organised by Indonesian Military officers' 
see Dunn Crimes Against Humanity in East Timor, January to October 1999: Their Nature and Causes (2001) 
?sage 11 para 18. 

The Timorese were also used in other para military roles such as civil defence or Hansip and in pro-integration 
elements such as Gada Paksi (Guards to uphold Integration). Gadu Penegak Integrasi were formed to recruit 
young pro integration activist. 
20 ABRI worked along side Kopassus conducting covert operations, intelligence gathering, kidnapping and 
disappearances. The activities of ABRI are said to have been financed from Kopassus extensive business 
operations 
21 See Murphy, Indonesia Confronts Unruly Past' Christian Science Monitor, 20 Nov 2000. 
22 Of what is known, the establishment of Operasi Sapu jagad (Operation Clean Sweep) began in April 1999 in 
anticipation of support for Independence, but the height of the violence began after the announcement of the result 
of the plebiscite on September 4. This operation was referred to in a leaked document dated 11 March in which the 
Timorese militia leader Lafaek Saburai informed pro-integration leader Joao Travares that his group was ready to 
'exterminate the leaders, cadres, and supporters of the anti-integration movement.' See Dunn, Crimes Against 
Humanity in East Timor, January to October 1999: Their Nature and Causes (2001) 11. The TNI then mobilised 
Operation Wiradharma which also used the code name `Guntar' in July 1999 when it became clear that the people 
of East Timor look set to vote for independence. This military operation was 'lead by TNI Kopassus officers with 
Major General Zakky Anwar Makarim and Adam Damiri playing key command roles' See Dunn Report above 
page 9 para 14. 

UN investigator James Dunn's report. See: Dunn Crimes Against Humanity in East Timor, January to October 
1999: Their Nature and Causes (2001). Also: Dunn, 'Crimes against Humanity in East Timor, January to October 
1999: Their Nature and Causes' in McDonald Hamish (ed), Masters of Terror: Indonesia's Military and Violence 
in East Timor in 1999 (2002). 
24  See: The Jakarta Post Monday, January 10, 2005, 'What of truth commission for East Timor?' which stated: 
'there were documents of a contingency plan to transport people, which according to Dili's Yayasan Hak suggests 
a preceding scorched- earth plan. This was the directive from the Coordinating Minister for Political, Legal and 
Security Affairs for the Army and police district commanders in Dili. All these point to the use of Army 
infrastructure and other networks to operate the militia groups. The planning apparently involved the TNI 
headquarters, Army Strategic Reserves Command (Kostrad), Kopassus and the Armed Force's Strategic 
Intelligence Agency (BAIS), but also key members of President BJ Habibie's Cabinet.' 
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magnitude of destruction that could only have been achieved by a planned and 
coordinated effort, that could only have been authorised from the highest level of 
command. Given the involvement of key Indonesian military officers there is a 
strong case to argue that it would be inconceivable that General Wiranto, in 
command of his subordinate, was not made aware of the massive operation mounted 
in East Timor. In the alternative, given the scale and resources required to undertake 
such an operation, if actual knowledge can not be imputed, then at the very least it is 
reasonable assume that the Commander-in-Chief condoned or acquiesced to these 
events. It requires an operation of considerable scale to displace 60% of the entire 
population of a province. 25  

In her report, the UN High Commissioner for Human Rights, Mary Robinson, 
critically pointed to human rights violations, such as the breakdown of law and order, 
wanton killings, forcible expulsions, the treatment of women, and 
enforced/involuntary disappearances. The then High Commissioner condemned those 
responsible for gross violations of human rights 'in the strongest possible terms' and 
took the initiative to launch the International Commission of Inquiry. 26  Thus, on 27 
September 1999, the UN Commission for Human Rights tabled a resolution calling on 
the Secretary General to establish an International Commission of Inquiry into 
violations of international humanitarian law in East Timor. Indonesia lobbied hard 
against this resolution and claimed that the international inquiry should be conducted 
only in cooperation with Indonesia's own Inquiry. 27  Finally, in November 1999, the 
International Commission of Inquiry on East Timor was established with the mandate 
of gathering and compiling systematic information about human rights which might 
constitute breaches of international humanitarian law committed in East Timor since 
January 1999. 28  

In fact, two investigatory bodies were established by the United Nations and the 
Indonesian Human Rights Commission set up to identify key elements of what 
occurred, in addition to three Special Rapporteurs which were dispatched to the 
region. 29  In the Report of the Special Rapporteurs the test of 'effective control' 3°  was 

25As a formal recognition of Indonesian involvement, the US Government announced that it was suspending its 
military ties with Jakarta, and reviewing armed sales. Other countries also took sanctions against Indonesia for its 
involvement in East Timor bloodshed. The EU imposed an arms embargo on Indonesia. The British Foreign 
Secretary suspended shipment of the nine Hawk trainer aircraft which Indonesia was contracted to buy. The IMF 
warned Indonesia that it would withdraw outstanding parts of the $47 billion rescue package arranged when 
Indonesia was faced with the Asian financial crisis. The World Bank froze its SIbillion aid programme to 
Indonesia.] US President Bill Clinton stated: 'It is now clear that the Indonesian military is aiding and abetting the 
militia violence. This is unacceptable.... The Indonesian Government must reverse this course, do everything 
possible to stop the violence and allow an international force to make possible the restoration of security'. See 
Taylor East Timor: the Price of Freedom (1999), pp. 228-229. 
26

United Nations Office of the High Commissioner for Human Rights: Report of the International Commission of 

Enquiry on East Timor to the Secretary General, January 2000 UN Document E/CN.41S-4/CRP.1 (UNHCHR 
Report). 
27 Human Rights Watch, 'Unfinished Business: Justice for East Timor' Press Backgrounder, August 2000. 
28 From this point the Security Council has repeatedly cited in its resolutions the importance of bringing to justice 
those responsible for serious violations of human rights in East Timor in 1999. See SC.Res 1319 (2000), S.C.Res., 
1338 (2001), S.C.Res., 1410 (2002), S.C.Res., 1543 (2004) and S.C. Res.,1599 (2005) 
29 

Special Rapporteur of the Commission on Human Rights on Extrajudicial. Summary or Arbitrary Executions, 

Special Rapporteur of the Commission on the Question of Torture, and the Special Rapporteur of the Commission 
on Violence against Women, Its Causes and Consequences. All three Special Rappoteurs prepared a common 
submission contained in a Report by the Secretary General to the General Assembly on the Situation of Human 
Rights in East Timor, UN Doc. A/54/660 (1999). (hereafter Report of Special Rapporteurs Report). 
30  Nicaragua Nicaragua v USA [1986]/CJ Rep 14 pp64-65 for a full discussion of the 'effective control' test for establishing 
State Responsibility for the actions of armed groups. 
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used to draw the conclusion that agents of the Indonesian forces directly participated 
in crimes committed in East Timor. 31  A direct involvement of Indonesian armed 
forces is also consistent with the findings of both the reports of the International 
Commission of Inquiry32  (hereafter the ICI report) and the Indonesian Commission of 
Inquiry in Human Rights Violations in East Timor 33  (hereafter ICPP HAM report). 
Although both reports lack the requisite legal standard of proof, both concluded that 
there is a sufficient connection to satisfy that the East Timorese militia were agents of 
the Indonesian forces stationed in the region. 

The International Commission of Inquiry, investigated, inter au a, several critical 
incidents such as ones that occurred in Liquicia, Dili, Los Palos, Suai, Cailaco and 
Maliana and based on its extensive two-month investigation, compiled a report. 34  The 
ICI Report expressed the view that: `utimately the Indonesian Army was responsible 
for the intimidation, terror, killings and other acts of violence experienced by the 
people of East Timor before and after the popular consultation.' 35  This report was sent 
by the UN Secretary General to the President of the General Assembly, the President 
of the Security Council and the Chairperson of the Commission on Human Rights. 
The Commission of Inquiry concluded with its view that: 

The UN, as an organization, has a vested interest in participating in the 
entire process of investigation, establishing responsibility and punishing 
those responsible and in promoting reconciliation. Effectively dealing with 
these issues will be important for ensuring that future Security Council 
decisions are respected. 36  

In a cover letter to the Report of the International Commission of Inquiry37  it was 
noted that: 'the United Nations [...] has a particular responsibility to the people of 
East Timor in connection with investigating the violations, establishing 
responsibilities, punishing those responsible and promoting reconciliation: 38  As such, 
the Commission of Inquiry called upon the UN to 'establish an independent and 
international body [to] prosecute those guilty of serious human rights violations.' 39  

31 
Report ofSpecial Rapporteurs above n. 28. 

32 Report of the International Commission of Inquiry on East Timor, established 1999 by CHR Resolution 19991.S-
4/1 of 27 September 1999, and endorsed by ECOSOC decision 1999/293 of 15 September 1999. Reporting on its 
findings on 31 January 2000. Report of the International Commission of Inquiry on East Timor to the Secretary 
General, UN Doc A154/726, S/2000/59 (2000). (ICI Report). 
33 Komnas HAM Report of the Indonesian Commission for Human Rights Violations in East Timor (KPP-HAM) 
Jakarta, January 31, 2000 paras 31, 63. An executive summary available. See: http://www.indonesia-
ottowa.org/news/  Issue/HumanRights/ham-kpp-timtim-1312000.htm (KPP-HAM Report). 
34 According to the report, the Commission of Inquiry obtained evidence that the Indonesian Army and the civilian 
authorities in East Timor pursued a policy of engaging with the militia to influence the outcome of the referendum, 
providing the impression that the East Timorese were fighting among themselves. It also found that the policy of 
engaging the militia was implemented by the Kopassus (Special Forces Command of TN!) and other intelligence 
agencies of the Indonesian army, and that Indonesian army personnel were directly involved in intimidation and 
terror attacks. 
35  ICI Report above n31, para 150. 
36  ICI Report, above n 31. 
37 International Commission of Inquiry, was established by the UN Economic and Social Council in 1999 pursuant 
to E.S.D Dec. 1999/293, Resolutions and Decisions Adopted by the Economic and Social Council at its Resumed 
Substantive Session of 1999, agenda item 14 (h), at 10, UN Doc., E/19991INF/2/Add.3 (2000). 
38 Letter dated the 31 January 2000, addressed to the President of General Assembly, the President of Security 
Council, and the Chairperson of the Commission on Human Rights (identical letters), UN Doc., A/54/726, 
S/2000/59. 
39 

ICI Report above n 31, 3. 
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The urgency of establishing a judicial system was also recognized by the UN 
Secretary-General in his 4 October 1999 Report on the Situation in East Timor in 
which he stated that there was 'an urgent need to provide immediate legal advice and 
to assess the legal and judicial systems, including existing laws and other information 
which would be necessary in devising a properly functioning administration of 
justice'4°  Meanwhile, a similar commission of inquiry, was conducted by the 
Indonesians. In January 2000, a report was released by the National Commission of 
Inquiry on Human Rights Violations in East Timor (KPP-HAM). This inquiry, 
consisting of prominent Indonesian human rights activists and lawyers, was formed 
on 22 September 1999, in an effort to avoid 'foreign intervention: 41  Again this report 
concluded that there was a strong connection and linkage between the TNI, 42  
Indonesian Police and the civil bureaucracy and that the violence that had occurred 
during these periods was not caused by a civil war but was the result of a systematic 
campaign of violence carried out by the militia and organised by the TNT and 
Indonesian Police. 43  The KPP HAM Report44  made the recommendation that: 'a 
comprehensive investigation be carried out into all crimes against humanity 
committed in East Timor since 1975,' required the Supreme Public Prosecutor 
of Indonesia to carry out an investigation into the perpetration of serious human rights 
abuses. 

Both of the above two commissions of inquiry conducted by the UN and Indonesia, 
demanded that further investigation should be conducted and that justice should be 
pursued, and should include high-ranking Indonesian military officials. In fact the 
International Commission of Inquiry report to the UN Security Council went as far as 
to describe a specific judicial response namely: 

The United Nations should establish an international human rights tribunal 
consisting of judges appointed by the United Nations, preferably with the 
participation of members from East Timor and Indonesia. The tribunal would 
sit in Indonesia, East Timor, and any other relevant territory to receive the 
complaints and to try and sentence those accused... of serious violations of 
fundamental human rights and international humanitarian law which took 
place in East Timor since January 1999  46 

The above recommendation of the international Commission of Inquiry however was 
not acted upon by the Security Council. Instead, reliance was placed upon promises 
made by the Indonesia Goverment to investigate and try its own suspects in Jakarta. 

40 Report of the Secretary-General on the Situation in East Timor, S/199911024, 4•October 1999. 
41  This report dealt with significant evidence of a widespread and systematic campaign of terror, which occurred in 
the aftermath of the ballot. This report specified the names of 13 militia groups and their areas of operations, sizes 
and the names of their leaders. 
42 The Report specifically referred to the role of General Wiranto, the then Commander of the Armed Forces, 
describing that he was aware of the widespread and systematically organised violations of human rights during the 
referendum period and had ultimate responsibility for the catastrophic situation after the announcement of the 
result of the referendum. 
43According to Human Rights Watch, the KPP-HAM investigation was highly controversial within Indonesia, and 
team members were under scrutiny. After the report was released, team leaders were called before parliament 
(DPR) and berated for their alleged bias in failing to report abuses by the pro-independence Timorese. Meanwhile, 
team leaders stated that the overwhelming majority of cases were perpetrated by the pro-Indonesia side. See; 
Human Rights Watch, Unfinished Business: Justice for East Timor, Press Backgrounder, August 2000 	• 
44 KPP HAM Report at para 27 
45 KPP HAM Report, para 27. 
46 UNHCHR Report above n. 24. 
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However, as a complement to the Indonesian Tribunal that would sit in Jakarta, a 
domestic tribunal known as the Special Panels for Serious Crimes was established in 
East Timor's capital Dili, albeit 'augmented with international presence,' and 
comprising of national and international judges. It is this legal institution that is the 
subject of the focus of this case study. 

A.4 THE LEGAL RESPONSE 
The events surrounding the 1999 referendum in East Timor led to an international 
legal response, the chronology of which is listed below. 

TIME LINE OF LEGAL RESPONSE 

• On 11 September, in a formal Security Council meeting, 51 representatives of 
Government took the floor, stressing the need for a multi-national force for the 
territory°  (including the UN High Commissioner for Human Rights, Mary 
Robinson, directly accusing the Indonesian army of orchestrating the 
campaign of terror in East Timor)." 

• On 11 September, in a formal Security Council meeting, 51 representatives of 
Government took the floor, stressing the need for a multi-national force for the 
territory" (including the UN High Commissioner for Human Rights, Mary 
Robinson, directly accusing the Indonesian army of orchestrating the 
campaign of terror in East Timor). 5°  

• On 12 September 1999, Indonesia requested that the United Nations intervene 
to restore peace and security in East Timor. 

• On 15 September 1999, the Security Counci1, 51  authorized the establishment 
of a multinational force, the International Force in East Timor (INTERFET), 
and mandated it to restore security in East Timor. 52  

• On 19 October 1999, the Indonesian Parliament formally revoked the 
integration of East Timor and on 30 October 1999, the last Indonesian 
representatives left East Timor. 

• On 25 October 1999, the Security Counci1 53  established the United Nations 
Transitional Administration in East Timor (UNTAET). 

47  Ishizuka, The Review of United Nations Transitional Administration in East Timor PhD thesis, University of 
Kyoei, Japan, Extract Paper presented to the 17th meeting of the Academic Council on the United Nations System 
(ACUNS), in Geneva, Switzerland, 30 June —2 July 2004, (Publication on the IAPS website). 
48  UNMISET Chronology (2000) at:http://www.unmiset.org . (UNMISET Chronology of East Timor). 
4°  Ishizuka, 'The Review of United Nations Transitional Administration in East Timor' (2004). 
5°  UNMISET Chronology. 
51  UN SC Res., 1264 (1999). 
52  INTERFET was authorized by UN SC Res. 1264 of 1999. 
53  UN SC Res., 1272 (1999). 
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• In November 1999, three thematic Special Rapporteurs visited East Timor and 
issued a joint report documenting evidence of the clandestine involvement of 
the TNT with militia groups in the violence leading up to and surrounding the 
plebiscite. 

• On 6 January 2000 the International Commission of Inquiry for East Timor 
submitted its report to the Secretary-General. This Inquiry primarily 
recommended the establishment of an international tribunal to prosecute the 
perpetrators of serious violations of international human rights, that took place 
in East Timor in 1999. 

• Facing diplomatic sanctions and increasing international isolation the 
Government of Indonesia acted to establish a judicial process in Jakarta. It 
authorized the National Commission on Human Rights (Komnas HAM) to 
institute an inquiry into the events in 1999. After assurances from the 
Indonesian Government that they would closely monitor and promote a 
credible judicial response, a series of legislative acts and Presidential decrees , 
set up the Ad Hoc Human Rights Court. 54  

• A formal judicial process was set up in East Timor, whereupon the 
jurisdiction, operations and procedures were authorised by UN Regulations 
promulgated and adopted. In June 2000,UNTAET established the Special 
Panels for Serious Crimes (Special Panels) within the Dili District Court, and 
the Prosecution Unit known as the Serious Crimes Unit (SCU) 55  (however it 
was not until September 2002, that the Serious Crimes Public Defenders Unit 
was created.) 

• The Special Panel for Serious Crimes in East Timor sat between mid 2000 to 
20 May 2005 and heard 55 cases or a total of 87 defendants in this period. 
Similarly the Indonesian Ad Hoc Human Rights court tried a total of 18 
defendants in the same period, but failed to achieve credible outcomes. 56  

• On 18 February 2005, as a follow-up review, the UN Security Council 
appointed a Commission of Experts (constituted by three experts; Justice P. N. 
Bhagwati (India) and Dr. Shaista Shameem (Fiji) and Professor Yozo Yokota 
(Japan) ) to assess the judicial response in bringing to justice those responsible 
for the violations in East Timor in 1999. 

54 In a letter dated 18 February 2000 (S/2000/137), the President of the Security Council informed the Secretary-
General on justice and reconciliation for Timor-Leste that the members of the Council welcomed the commitment 
of the Government of Indonesia to bring those responsible for such violations to justice and encouraged early and 
effective action in that regard. The President also informed me that Council members recognized that the 
accountability of those responsible for the violations would be a key factor in ensuring reconciliation and stability 
in East Timor. 
55  The Serious Crimes Unit operated within the Office of the General Prosecutor. 
56 See ultimate conclusions of Report to the Security General of the Commission of Experts to Review the 
Prosecution of Serious violations of Human Rights in Timor-Leste (then East Timor) in 1999. UN DOC 
S/2005/458 (COE Report) 
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A.4.1 UNTAET Legal Response 
Upon the arrival of the UN, pursuant to Security Council Resolution 1272, the United 
Nations Transitional Administration for East Timor (UNTAET) was officially 
established on 25 October 1999, vested with comprehensive power to exercise 
legislative and executive control, in addition to administering the justice system. The 
UN Administration (which was the transitional authority) inherited a nation that had 
been completely demolished by the military campaign. UNTAET assumed 
responsibility for all of the departments of government, including justice, 
infrastructure, economics, and social affairs. 

One of the central mandates of the UN Mission was to provide interim law 
enforcement and public security and assist in the development of a new law 
enforcement agency in East Timor, (ie Police Service). In addition, the international 
community conferred upon UNTAET the judicial authority to put measures in place 
to ensure the perpetrators of serious crimes would be brought to justice. 57  In its role 
as Administrator, UNTAET passed a succession of relevant regulations that 
established a legal system. 58The first Regulation to be signed by the Special 
Representative of the Security Council (SRSG) 59  was regulation 1999/1. 60  This 
regulation was to establish the law of East Timor and create a Transitional Judicial 
Service Commission, with the role of selecting judicial officers. 6I  

From a legal viewpoint, one of the most pressing issues for UNTAET upon taking 
over the administration of East Timor, was a review of the arrests that had already 
been executed by the international security force (known as INTERFET). 62  At the 
same time, the Administration had to attend to a growing number of arrests for 
ordinary crimes, and it needed a civilian mechanism to oversee the minimum judicial 
requirements for arrest and detention. The establishment of the independent 
Transitional Judicial Service Commission formed an important initial first step as an 
assurance against the politicisation of the judiciary. An independent and impartial 

57U1l SC Res., 1272, UN SCOR, 54th Session, 4057th mtg., UN Doc., S/Res/1272 (1999). See also UN Sc Res., 
1264, UN SCOR 54th Session, 4045th mtg. UN Doc. S/Res/1264 (1999) 'those responsible for violations of 
international law be brought to justice' 
58(i) Authority of the Transitional Administration; UNTAET Reg. 1999/1, (ii)Establishment of the Transitional 
Judicial Services Commission, UNTAET Reg. 1999/3 (as amended by UNTAET Reg. 2001/26).2000, (iii) 
Organisation of Courts in East Timor UNTAET Reg 2000/11 (amended by Reg 2001/1, 2001/25), (iv) 
Amendment of Regulation 2000/11 UNTAET Reg 2000/14, (v) Establishment of Panels with Jurisdiction over 
Serious Criminal Offences UNTAET Reg 2000/15, (vi) Organisation of Prosecution Service UNTAET Reg 
2000/16 (as amended), (vii)Transitional Rules of Criminal Procedure UNTAET Reg 2000/30 (as amended ), (viii) 
Establishment of a Commission for Reception Truth and Reconciliation in East Timor UNTAET Reg 2001/10, (ix) 
Police Service INTAET Reg 2001/22, (x)Establishment of a Prison Service in East Timor UNTAET Reg 2001/23 
(as amended by UNTAET reg 2001/23), (xi) Establishment of a Legal Aid Service in East Timor UNTAET Reg 
2001/23. 
59 The Special Representative of the Security Council and Administrator of the UN mission was Mr. Sergio Vieira 
de Mello. 
60 On the Authority of the Transitional Administrator in East Timor, UNTAET Reg. 1999/1, 3.1, UN Doc 
UNTAET/REG/I999/3 (3 Dec 1999). 
61 On the Establishment of a Transitional Justice Service Commission, UNTAET Reg. 1999/1, 3.1, UN Doc 
UNTAET/REG/I999/3 (3 Dec 1999). 
62 There had been some 25 detainees delivered at the UN Mission by INTERFET, on 14 January 2000. These 
individuals had been detained at the Forced Detention Centre, as suspects of serious crimes violations during the 
post-ballot violence. This temporary detention centre was staffed by military personnel and had neither the 
mandate, or the capacity, to investigate or prosecute the suspects. 
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selection of judges and prosecutors was thus safeguarded. After a transparent 
selection process, by the Transitional Judicial Services Commission, UNTAET 
appointed the first Timorese judges and prosecutors on January 7, 2000. By early 
200063  a Special Panel comprising national and international judges, with jurisdiction 
over serious and ordinary crimes such as genocide, war crimes, crimes against 
humanity, murder, rape, torture was established pursuant to UNTAET Regulation 
2000/11. 64  

The UN Administration promulgated regulations that set out the operation of the 
justice system, and a comprehensive compilation of rules of evidence and procedure 
that govern the operation of the Special Panel. On March 6, 2000 the Transitional 
Administration passed regulation 2000/11 that set up both the functions and the 
regulations of the judicial system for the transitional period of East Timor. Section 
10.1 of Regulation 2000/11, provided that the District Court had exclusive jurisdiction 
over the offences of genocide, war crimes, crimes against humanity, as well as 
ordinary crimes of murder, rape, sexual offences, and torture. Section 10.3 set up the 
entity and composition of the Special Panel, which was later to be elaborated upon by 
regulation 2000/15. It was however not until June 2000 that the implementing 
legislation was enacted. Regulation 2000/15 passed on 6 June 2000 built upon the 
regulations of 2000/11 and describes the legal framework for the investigation, 
prosecution, trial and appeal phases of serious criminal matters. 

As an adjunct to the Dili District Court, a panel of judges (two international and one 
East Timorese judge) sat as a panel known as the Special Panel for Serious Crimes. 
The structure was effectively intended to be a hierarchy of three chambers, the Pre-
trial, Trial and Appeal chambers. This three tier chamber resembles the same structure 
as the international tribunals save for an additional new element of an investigating 
judge, whose main responsibility was to preside over pre-trial matters and safeguard 
the rights of suspects and victims by ensuring that procedures were correctly applied. 
Although the title of investigating judge suggests a civil style interpretation of pre-
trial preparation, in practice the judge merely managed the conduct of the parties in 
the partisan gathering of evidence and supervised the progression towards trial 
readiness. 
Fashioning a justice system from nothing presented many challenges not least of 
which was an absence of local expertise. 65  Notwithstanding the ambitiousness of the 
task, setting up an internationalise court to investigate and try crimes of world 
significance, began in earnest with the indictment of a number of East Timorese 
militia members. Thus, the UN Special Panel for Serious Crimes began to hear 
charges of international crimes, specifically matters arising out of indictment issued in 
relation to alleged events occurring after the August 1999 referendum in East Timor. 

The Special Panel was similar in many respects to the International Criminal 
Tribunals for the Former Yugoslavia and Rwanda, but with one very real departure; it 
was to operate as a domestic court with power to hear matters of international 

63 It was not until late 2001 that the Special Panel for Serious Crimes was housed officially in a new courthouse. 
64  Sect, 10.1 and 10.3 of On the Organisation of Courts in East Timor UN Doc. UNTAET/REG/2000/ II (Mar. 
2000). 
65 Immediately upon its arrival in Timor, UNTAET began to identify the local legal expertise within the Timorese 
Society. INTERFET conducted a leaflet drop from airplanes requesting legally trained Timorese to contact 
UNTAET offices. 
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significance but with no extra-territorial jurisdiction. This limited nature of the 
territorial jurisdiction of the Panel meant that it had no power to extradite individuals 
outside the boarder of East Timor. 

In addition to the territorial distinction the Special Panel also differed from the Ad 
Hoc Tribunals with respect budget and resource allocation. A public prosecution 
service (or the Serious Crimes Unit) was set up under UNTAET Regulation 2000/16 
of 6 June 2000. Under the regulations the public prosecutor was authorised to bring 
criminal actions before the court and was responsible for conducting criminal 
investigations, including directing and supervising police investigations. Pursuant to 
regulation 2000/11 express provision was made for the right to legal representation, as 
such a nucleus of public defenders established an office, drawing upon a relatively 
small pool of inexperienced lawyers. 66  This small public defenders unit was for the 
most part made possible due to NGO support, the offerings of pro bono assistance and 
a negligible UN budget. 67  Indeed the defence arm of the justice process, began its 
existence with no provision and no budgetary allocation. 68  This meant that not only 
were there no experienced or international staff to assume carriage of cases that came 
before the Special Panel, but there were no funds for conducting investigations, and 
no allowance for locating or transporting defence witnesses to the court, no 
interpreters, no technical or support staff, and no office equipment. 69  In the first 14 
trials heard before the Special Panel, no defence witnesses were called, indeed the 
situation became so unworkable that the SCU began to cover the transportation cost of 
defence witnesses under the prosecution's witness program budget. According to 
Cohen 'the lack of capacity in the defense [sic] component was one of the most 
serious and troubling shortcomings of the trial and made itself vividly felt in the 
courtroom to the obvious disadvantage and detriment of the accused' 7°  

By contrast, under the charge of the Deputy Prosecutor General for Serious Crimes 
there were a team of 'international prosecutors, Timorese trainee prosecutors, case 
managers, legal officers, UN police, international investigators, and technical staff in 
the areas of forensics, logistics, public affairs, translation/interpretation, information 

66In terms of priority, the Prosecution arm of the judicial process (or the Serious Crimes Unit, SCU) was 
established in 2000. This was then followed by the appointment of the first judges to the Special Panels at the end 
of that same year. However it was sometime later before any attention was paid to the right to a defence. Judge 
Rapoza makes the observation that it is; 'A somewhat telling fact is that the Defense Lawyers Unit was not opened 
until September 2002 and did not attain significant staffing until April 2003' Rapoza, The Serious Crimes Process 
in Timor-Leste: Accomplishments, Challenges and Lessons Learned. Paper delivered at a conference 'Timor-Leste 
at the International Symposium on UN Peacekeeping Operations In Post-Conflict'Timor-Leste: Accomplishments 
and Lessons Learned' 28 April 2005, Dili. (Judge Rapoza was a presiding International Trial Chamber Judge 
before the UN Special Panel for Serious Crimes 2003-2005). 
67 Note that a UN budget for the Defence Unit was only outlaid in 2002 two years after the Panel began hearing 
cases. 
68 In September 2002 a Serious Crimes Public Defenders Unit was established under UNMISET (le in the support 
phase of the UN Mission). This was a considerably long period after the establishment of the SCU. From 
September 2002 to the end of the Serious Crimes mandate the defence unit grew from three international lawyers 
(from South Africa Sipho Malunga, from UK Sylvia De Bertodano (NGO:NPWJ) and from Australia; Gwynn 
MacCarrick (pro bono) to a peak staffing number of seven UN salaried lawyers. 
69 Defence counsel occasionally attempted to travel to the districts when the court was not sitting in order to 
interview potential witnesses. Given their overloaded court commitments this was not often possible. In terms of 
office equipment defence counsel used their own laptop computers, however there was no printer or photocopier. 
Paper with sensitive material on the reverse side was often recycled. 
70 Cohen, Indifference and Accountability: The United Nations and the Politics of International Justice in East 
Timor East-West Center Special Report No. 9 (2006) 16. 
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technology and evidence.' 71  By April 2003 the Serious Crimes Unit had a staff of 
124.72  This disparity of resources and inadequacy of the defence, has been identified 
as a major weakness of the serious crimes process and a persistent treat to the 
miscarriage of justice. 

A.5. UNTAET PROCEDURAL REGULATIONS 
Notwithstanding the territorial difficulties and budgetary shortfall, it fell to the 
Serious Crimes process to make the most of the resources and circumstances 
available, to fashion an appropriate legal framework. This was a complex task of 
electing the applicable sources of law, and setting out the procedural structure that 
was to govern the investigation and prosecution of international crimes within the 
jurisdiction of the Panel. 

A.5.1. APPLICABLE LAW 
Pursuant to UN Security Council Resolution 1272 (1999) and as expressed in 
UNTAET Regulation No. 1999/1 the applicable law in East Timor is Indonesian law, 
unless replaced by UN Regulation; or contrary to internationally recognised human 
rights standards. 73  Section 2 of Regulation 1999/1 specifically refers to internationally 
recognized human rights standards, in particular: the Universal Declaration of Human 
Rights (UDHR); the International Covenant on Civil and Political Rights (ICCPR); 
the International Covenant on Economic, Social and Cultural Rights; the Convention 
of All Forms of Racial Discrimination; the Convention on the Elimination of All 
Forms of Discrimination against Women (CEDAW); the Convention against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). 

In practice three main sources of law apply in East Timor (i) international law and 
standards, (ii) Indonesian law (in as far as it does not conflict with international 
standards) being the law which was applicable in East Timor prior to 25 October 1999 
and (iii)UNTAET regulations. 74  This however meant that when applying the various 
sources of law to the trial process there was confusion as to which laws applied in 
which instance. 

The existing criminal system in East Timor is one which is based on formal, codified 
laws. Consequently the applicable criminal law of East Timor is contained in the 
Indonesian Penal Code, which applies unless repealed by the newly enacted East 

71 Cohen 'Indifference and Accountability: The United Nations and the Politics of International Justice in East 
Timor' East-West Center Special Reports No.9 (2006) 12. 
72 Serious Crimes Unit, Serious Crimes Unit Update 21 April 2003. For a general discussion of staffing of the SCU 
see also; Da Faria, ET's Quest for Justice: The Serious Crimes Files' paper delivered to the International 
Symposium on UN Peacekeeping Operations in Post-Conflict Timor-Leste: Accomplishments and Lessons 
Learned, 28 April 2005. Dili. However the UN mission was downsized. This process began mid 2003 and by 
November 2004 a directive was issued that no new indictments were to be filed. By early 2005 the number of SCU 
staff had fallen to 74 (half of whom were national staff). Pursuant to Security Council Resolution 1543, no new 
indictments were issued after November 2004. 
73 Section 1 of Regulation 1999/1 reads: until replaced by UNTAET regulations or subsequent legislation of 
democratically established institutions of East Timor, the laws applied in East Timor prior to 25 October 1999 
shall apply in East Timor insofar as they do not conflict with standards referred to in section 2, the fulfillment of 
the mandate given to UNTAET under United Nations Security Council resolution 1272 (1999), or the present or 
any other regulation and directive issued by the Transitional administrator.' 
74 There has been some confusion amongst the judiciary, about the applicable law. This was evidenced by a 
controversial judgment of Prosecutor v Armando dos Santos. (See below A.5.1 Applicable Law). 
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Timor Penal Code75  Further, Section 3 of UNTAET regulation No. 1999/1 states that: 
'A court shall decide every case submitted for its consideration in accordance with the 
present regulation and the applicable law. 76  However, pursuant to Section 2 of 
Regulation 1999/1 the Transitional Rules take precedence over, the Indonesian 
Criminal Procedure Code. To the extent that the two are inconsistent, the Transitional 
Rules prevail. Equally where criminal procedures are not specified by the Transitional 
Rules (in as far as the provisions in the Indonesian Code conform to international 
standards) the Indonesian law will apply mutatis mutandis. This arrangement in itself 
leads to confusion as to which law is appropriate to apply where Indonesian law and 
international standards conflict. 

Furthermore, the requirements set out under S.3 of UNTAET Regulation 1/1999 are 
difficult to implement in practice as the decision as to which laws are consistent with 
international regulations and human rights standards, is a matter of interpretation. 77  As 
a consequence, the formula for deciphering applicable law was a complex task of 
interpreting the Indonesian Penal Code 'through the lens of international human 
rights instruments' in a discovery process of which laws to discard and which to 
substitute. 78  Superimposed on this task is the difficult legal question of the Indonesian 
invasion of East Timor in 1975, and the implication of this event upon the question 
for which law is applicable. The Regulations got around this question of Indonesian 
occupation by referring to the 'laws applied' as opposed to the 'applicable law' in 
East Timor prior to Security Council Resolution 1272. 79  This however did not 
completely clarify the situation, as the Special Panel continued to struggled with the 
concept of applicable law, and on occasion albeit incorrectly, made a finding that 
Portuguese law was to apply. 8°  

A.5.2 PRE-TRIAL 
A.5.2.1 Pre-Trial Investigation 
Importantly, with respect to the applicable law that governs the rights of the accused 
in the jurisdiction, Section 6.2 of the Transitional Rules itemise a set of rights enjoyed 
by a suspect both immediately upon arrest and throughout the course of the trial. 
These include the right to: 

(a) remain silence 
(b) contact a relative/ close friend 
(c) contact a legal representative 

75 Judicial System Monitoring Program Report Analysing the Draft Penal Code, (Mar. 2004) Also: Judicial 
System Monitoring Program, Judge Applies Customary Law in a Criminal Case, JSMP Press Release 19 May 
2005, 
76 Section 3 of UNTAET Regulation 1/1999. 
77 There has also been the difficulty of translating documents for the purposes of assessing their import. In the 
early phase of the UN mission the judiciary and police struggled to interpret and apply existing law and at the same 
time accommodate the UN Regulations as they superseded, clarified and amended criminal procedure. It was 
somewhat chaotic and difficult to understand which rules applied 
78 Strohmeyer, 'Collapse and Reconstruction of a Judicial System: The United Nations Mission in Kosovo and East 
Timor' (2001) 95 AJIL 59. 
79 There is a coherent case to argue that the 'applicable law' was Portuguese law, as the Portuguese were the 
colonial power prior to the illegal occupation of East Timor by the Indonesians in 1975. 
80 In the case of Prosecutor v Armando dos Santos delivered July 2003 in its decision of the Court of Appeal it was 
held that Portuguese Law, rather than the Indonesian Law, should be the applicable subsidiary law in East Timor. 
The decision was of concern to the international community because it has created uncertainty regarding what 
should be the applicable law in this jurisdiction. See Cohen, Indifference and Accountability: The United Nations 
and the Politics of International Justice in East Timor , East-West Center Special Reports, No. 9, June 2006. 42- 
43. 
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(d) have a legal representation if indigent 
(e) be brought before a judge within 72 hours 
(f) be questioned in the presence of a legal representative, and 
(g) if the suspect is a foreign national to contact a diplomatic or consular 
official. 

Whilst the rights of a suspect during interrogation provide the minimum of safe 
guards, some provisions, for example the right to be brought before a judge in a 
timely fashion, (under section 6.2(e) of the Transitional Rules), may fall below the 
international norm. The international standard requires that a hearing takes place 
promptly after detention. Similarly the ICCPR requires that anyone arrested or 
detained is brought promptly before a judge. 81  It is arguable that the stipulation of 72 
hours is neither prompt, nor compliant with the international standard. Indeed, 
Amnesty International has observed that a specific concern relating to the Transitional 
Rules includes the length of time before which a detainee must be presented before a 
judge. " 

Aside from the initial prompt presentation of a suspect before a judge, Article 14(3) of 
the ICCPR requires that an individual be tried without undue delay. This was a 
problematic area for the Serious Crimes process in East Timor which was 
characterised by extraordinary long periods of pre-trial delay owing to a backlog in 
cases and only one operational Panel for an extended period of the Special Panels 
duration. In addition, illegal detention of individuals whose detention had expired was 
not uncommon. 83 

A.5.2.2 Pre-Trial Procedure 
In accordance with Section 9 of the Transitional Rules, an Investigating Judge is 
empowered to ensure both the rights of a person subject to criminal investigation, and 
the rights of victims. Similar to the International Criminal Court, the prosecution must 
obtain a warrant or order from an investigating judge for measures of a coercive 
nature. A warrant is required for (i) the arrest of a suspect, (ii) the continued detention 
of a suspect, (iii) exhumation, (iv) forensic examination, (v) search and seizure, (vi) 
intrusive body search/ examination including the taking of blood or DNA sample, 
(vii) or the interception of telecommunications / electronic data transfer. With the 
exception of this limited role the investigating judge, unlike the civil law, the 
Investigating Judge, 'shall not interfere with the responsibilities of the prosecutor in 
directing the criminal investigation'. 84  

In terms of judicial impartiality the Transitional Rules make no separation between 
Pre-trial and Trial Chamber. That is to say, the rules governing the Special Panel have 

81 ICCPR Art. 9(3) reads: 'Anyone arrested or detained on a criminal charge shall be brought promptly before a 
judge or other officer authorized by law to exercise judicial power.' 
82Amnesty International & Justice System Monitoring Program, Indonesia, Justice for Timor-Leste: The Way 
Forward, (Apr. 2004) In the joint report it was stated that: 'the Amnesty International delegation queried the 
decision to allow the police to hold a suspect for three days before presenting them to a judge ...[it was] explained 
that the 72 hours provision was only arrived at after a lengthy debate in which pragmatism had prevailed and it was 
decided that it was necessary to adapt to local conditions.' 
83 HA, pp. 13-15 In this joint report it was recommended that immediate focus be given to the illegal and irregular 
detention of defendants in Timor prison system. See also UN Commission on Human Rights, Situation of Human 
Rights in Timor-Leste: Report of the United Nations High Commissioner for Human Rights, 4 March 2003, para. 
13. On the question of illegal detention see this case study at A.10.1.I. 
84 Section 9.6 On Transitional Rules of Criminal Procedure, UNTAET Reg. 2000/30 (Transitional Rules) 
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followed the ICC in allowing an investigating judge to participate as a Trial Chamber 
judge in the same matter. In any case any separation of the pre-trial and trial chamber 
functions would be academic given the extensive dossier of case information 
(including witness statements, forensic and exhumation reports, the reports of UN 
experts/rapporteurs and any other documentary material relied upon by the 
prosecution.) that is furnished upon the court prior to the commencement of trial. 

Part IV of the Transitional Rules deals with arrest and detention. Section 19.4 
describes the circumstances in which the police can arrest a suspect without warrant. 
Upon arrest the prosecutor must bring a suspect before an investigating judge (within 
72 hours) for a Review Hearing to determine the lawfulness of the arrest and 
detention. 85  At this Review Hearing a suspect may raise objections or allegations of ill 
treatment 86  whereupon the Investigating Judge can (i) confirm the arrest and make an 
order for detention (ii) order substitutive restrictive measures (iii) or release the 
suspect. If an order for detention is made the Investigating Judge is to review 
detention every 30 days. 87  Under the Transitional Rules suspects may be held in pre-
trial detention for a period of no more than six months from the date of arrest. 
However, under Section 20(11) of the Transitional Rules this period may be extended 
by three months in cases of a crime liable to a punishment of more than five years' 
imprisonment. However, Section 20(12) provides for indefinite detention in cases 
where: 

On exceptional grounds, and taking into account the prevailing 
circumstances in East Timor, for particularly complex cases of crimes 
carrying imprisonment of ten years or more under the law, a panel of the 
District Court may, at the request of the public prosecutor, order the 
continued detention of a suspect, if the interest of justice so requires, as 
long as the length of pre-trial detention is reasonable in the circumstances, 
and having due regard to international standards of fair trial. 

The open-endedness of this provision leaves the way open to human rights violations, 
in particular violation of the right to trial within a reasonable time or release. Whilst it 
is inevitable that difficulties will be faced in bringing suspects to trial expeditiously in 
a situation where the judicial system is still being developed, the above provision sets 
an inferior standard and provides unlimited scope for detention, without any real 
perimeters as to permissible reasons for extending the detention, save for the very 
broad criteria of 'interests of justice.' 88  

A.5.3 TRIAL PROCEDURE 
A.5.3.1 Role of Prosecution. 
Once the accused has been apprehended and is in custody, it is the role of the 
prosecution (and the serious crimes investigators) to investigate and gather evidence. 
Section 7 of Transitional Rules envisages a prosecutor with the exclusive competence 
to conduct criminal investigations as the only authority empowered to issue an 
indictment. The prosecutor shall direct the criminal investigation, and investigate 

85  Transitional Rules Section 20.1 
86  Transitional Rules Section 20.4 
87  Transitional Rules Section 20.9 
88 Amnesty International, East Timor; Justice, Past Present Future (2001). 
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incriminating and exonerating circumstances equally. 89  Interestingly under Section 
25, where a prosecutor exercises discretion to dismiss a case, a victim may file a 
petition with the General Prosecutor requesting a review. 

In terms of the exercise of prosecutorial discretion however it is difficult to establish 
whether a coherent prosecution strategy was ever developed by the Serious Crimes 
Unit (S CU) in East Timor. The Prosecution Unit has been widely criticised for it lack 
of a prosecution overview in the early part of its existence. 90  In this early period 
indictees appeared to be a haphazard mixture of various low ranking political and 
military leaders who just happened to be within the geographical jurisdiction of the 
court. Given that the mandate given to UNTAET by the Security Council was to 
prosecute those responsible for the atrocities in 1999, 91  it is arguable that the SCU 
should have concentrated their efforts on the high command, prepared its cases, issued 
indictments and arrest warrants, and then reported back to the Security Council that it 
was unable to fulfil its mandate because Indonesia's failure to co-operate with arrests 
and extraditions. This course would have made it clear that Indonesia's lack of co-
operation made it impossible for the SCU to fulfil its mandate. As it was, an 
apparently random and disorganised system of prosecution led to a lack of clarity and 
a perception that the decision as to who came before the Panel, was not based on fair• 
and objective criteria. 

Following the lead of the investigations conducted by the Indonesian Human Rights 
Commission Committee of Inquiry (KPP HAM) the SCU in its early existence, 
pursued 10 priority indictments, of which the trial of Prosecutor v Jose Cardoso 
Fereira and Ors (known as the Lolotoe case) was one. These priority indictments 
were identified as top priority because they involved charges of crimes against 
humanity, massacres or multiple charges of murder. 92  This meant that there was a 
concentration of focus around these files while other cases languished. 93  However in 
early 2002 the newly appointed Deputy Prosecutor General for Serious Crimes gave a 
new focus to the unit, redirecting part of the prosecutorial strategy towards 
concentrating on high level Indonesian suspects. Whilst it was understood that it was 
unlikely that these high profile indictees would ever be brought to trial, the drafting of 
these indictments nevertheless named the top ranking officers who allegedly 
orchestrated the widespread and systematic crimes committed in East Timor in 1999. 
This however meant that the focus of the unit became split between pursuing high 
profile indictments and lower-ranking TNT and militia, many of whom were 
connected to the 10 priority cases. This strategy attracted criticism because it spread 
thin the resources of the unit, especially once the UN mission was downsizing its 
commitment.94  Owing to a diminishing unit and a requirement to wind-up the work of 
the SCU by May 2005, a policy decision was made in May 2004 not to issue any 

89 Transitional Rules Section 7.2 
9°  Linton 'Cambodia, East Timor and Sierra Leone: Experiments in International Justice' (2001) 12 Criminal Law 
Forum 185, 199. 
91 Security Council Resolution 1272 (1999) para. 16 
92  These cases involved major events in Los Palos, Lolotoe, Cilaico, Maliana, Suai Church, and an attack on 
Bishop Belo's compound and Dili diocese. 
93  Cohen, Indifference and Accountability East-West Center Special Reports No. 9 (2006) 14. 
94At the peak of its staffing levels the SCU had only 12 investigators to cover 13 districts and investigate 1,400 
murders. The situation only worsened as staffing levels were reduced. See: Cohen Indifference  and Accountability 
East-West Center Special Reports No. 9 (2006) 15. 
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more indictments in an attempt to complete the pending cases. 95  In many respects this 
prosecution strategy had been imposed by UN Security Council Resolution 1543 and 
1573 in 2004 which mandated the SCU to complete the 10 priority cases by close of 
mission. 

The phases of prosecutorial strategies, from a narrow beginning, to an encompassing 
and ambitious peak, back to a pragmatic wind-up, reflect the pressures and 
frustrations of working in an environment of limited resources, where a majority of 
the mid to high level suspects were beyond the reach of the Serious Crimes process. A 
strategy aimed at those most responsible for the criminal acts committed, would have 
resulted in no trials, while a strategy that focused upon the 'small fry' defendants, 
would have attracted the predictable criticism of failing to bring about any real sense 
of accountability. 

A.5.3.2 Right to a Fair Trial 
In terms of the international standards set out in the Transitional Rules96  the rights of 
suspects are broadly enumerated, however, a number of provisions give only minimal 
protection97  or are inconsistent with international human rights standards and require 
attention. 98  The general right is encompassed in the wording of Section 2 of the 
Transitional Rules, entitled Fair Trial and Due Process which sets out the principles 
of (i) equality before the law (ii) the right to a fair and public hearing by a competent 
court established in accordance with law, (iii) the right to the presumption of 
innocence and (iv) the protection against the deprivation of liberty by arbitrary arrest 
or detention. Then Section 6.3 of the same Regulations, quantifies the rights of the 
accused 'at every stage of the proceedings', placing onus upon the prosecution to 
inform the accused of his/her rights enumerated in a list (a) to (k). These are; 

(a) the right to legal representation provide without cost if indigent 
(b) the right to be informed of the nature and cause of the charges in a 

language understood by the accused 
(c) the right to an interpreter 
(d) the right to adequate time and facility to prepare a defence 
(e) the right to request the Prosecutor or Investigating Judge to conduct 

specific investigations 
(0 	the right to be tried without undue delay 
(g) 	the right to examine or have examined the witnesses against him or her 

and obtain attendance and examination of witnesses on his/ her behalf 
under the same conditions 

95 The then Deputy Prosecutor General of Serious Crimes, Nicholas Koumjian, who saw the serious crimes process 
through to its conclusion in May 2005, adopted a pragmatic strategy of setting priorities and selecting cases that 
could be completed in the life time of the Special Panel. 
96 Adopted on 25 September 2000 (Regulation No. 2000/30) UN Doc. UNTAET/REG/2000/30. 
97 Amnesty International East Timor Justice Past Present and Future (2001) 19. Amnesty International heard 
frequent complaints from both UNTAET officials and East Timorese of the tendency to take a lowest common 
denominator approach to drafting legislation. That is, making provision only for what it is thought can be 
implemented in the prevailing conditions of communication difficulties, institutional weakness and economic 
under-development, rather than aiming for the highest possible standards even if it means developing incremental 
steps by which they can be implemented over time. 
98 For example. The Regulation On the Establishment of the Police, (Adopted by the Cabinet in April 2001) 
includes a clause which makes it obligatory for the police to comply with international standards only 'as far as 
practicable'. This 'opt out' clause would have effectively nullified any guarantees for human rights contained in 
the Regulation and would make it almost inevitable that violations of police investigation protocol would occur in 
the future. The provision was duly amended. 
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the right not to be compelled to testify or admit guilt, and the right not 
to have adverse inference drawn from the accused silence 
the right to be free from coercion, duress, threat or torture or other 
form of inhumane/ degrading treatment 
the right to be in contact with close relatives 
the right to have detention reviewed by a competent judge at regular 
interval. 

The drafters of the Transitional Rules, followed the precedent of the procedural 
instruments of the Ad Hoc Tribunals and the ICC, by adopting Article 14 of the 
ICCPR wholesale. But as will be demonstrated, through an empirical analysis of a 
specific trial heard before the Special Panel, a gap existed between the articulation of 
rights and their observance. A review of the accused's rights in context, reveal both 
structural and interpretive difficulties in realising a consistent pattern of fairness to 
defendants across the board. 

The trial of the Los Palos99  highlight some of the major inadequacies in the 
international criminal trial process in East Timor and the teething issues experienced 
in the early phase of the Serious Crimes process. In this trial Joni Marques was one of 
10 accused who were the first to be convicted of crimes against humanity in a 
complex trial which offered only a rudimentary interpretation of due process. 
According to the leading international court monitors, Judicial Systems Monitoring 
Program (JSMP), this trial failed to meet minimum standards of a fair trial. m  Among 
the criticisms cited were the lack of judicial impartiality, the inadequate provision of 
court translation, an inequality of arm in large part due to the insufficiency and 
inadequacy of defence to deal with the sheer size of the matter (ie two defence 
counsel for 10 accused), and unsatisfactory delays in proceedings. As one of the first 
significant judgments issued by the Special Panel, there were high expectations which 
were not realised. Instead the trial conclusions contained in the judgment contained 
significant substantive legal flaws l°1  and procedural imprecision. 

A.5.3.3 Evidence Provisions 
In terms of disclosure of evidence Section 24.4 (a) (b) & (c) provides that upon 
presentation of the indictment to the court, the prosecution must make available to the 
defence copies of documents intended to be offered, all statements intended to be 
relied upon, and exculpatory and mitigatory information that might negate or 
influence the gravity of the charge. The Transitional Rules further refer to 
'meaningful access' to physical evidence 1°2  and impose a duty upon the prosecution 
to immediately disclose qualifying material that may later come into his/her 
possession. 103 

99 Prosecutor V Joni Marques et al, (Los Palos Case), Judgment 11 Dec 2001 Case No. 9/2000. 
100  Judicial Systems Monitoring Program The General Prosecutor v Joni Marques and 9 Others (The Los Palos 
Case), JSMP Report, 4 March 2002. 
lot For example in substantive terms, there was an assumption on the part of the Special Panel that the existence of 
an international armed conflict was required for a crime against humanity. It is however established under 
international law that there is no precondition for such a nexus. As such the Special Panel spent unnecessary time 
analysing this point. 
102 Transitional Rules Section 24.5 
103 Transitional Rules Section 24.7 
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Once the trial has begun, the prosecution may amend or clarify the indictment, only 
with leave of the court. 104 In terms of presentation, the parties present and the 
Presiding Judge directs the evidence. 105  The parties may raise objections with respect 
to any question posed which is not relevant or is 'designed to embarrass or harass a 
witness. 106  

Pursuant to Section 34 entitled Rules of Evidence, there are only three principal 
guidelines for the admission of evidence. In accordance with Section 34.1 the court 
may admit 'any evidence that is deemed to be relevant and had probative value.' This 
provides for a wide scope of admissible evidence. As per Section 34.2 the court 
however may exclude evidence in circumstances where the 'probative values is 
outweighed by its prejudicial effect', or where the evidence is cumulative. The 
Transitional Rules elaborate by pointing to circumstances where evidence would be 
deemed to be inadmissible including evidence obtained by methods which cast doubt 
on its reliability, or where admission is antithetical to, or would seriously damage the 
integrity of the proceedings. Here again we see the continuation of the theme relating 
to evidence in international criminal proceedings, incorporating a typical broad 
evidence admission standard qualified only by a general exclusionary clause worded 
loosely, so as to not unduly restrict the all encompassing view of evidence. This 
formula or balance between probative evidence and possible prejudice is what 
governs the exercise of discretion to admit or exclude evidence. Given, however that 
the evidence must first be heard before the test may be applied, the evidence formula 
is more a question of the weight to attach to the evidence when the court makes its 
deliberation, as opposed to its admission or exclusion per se. In this way the common 
law practitioner will find a far less formal approach to evidence than he/she is 
intuitively familiar with. 

The third direction with respect to evidence relates to sexual offences. Section 34.3 (a) 
provides that no corroboration is required. Section 34.3 (b) provides that consent is 
not a defence in circumstances where the victim had been subject to, threaten with, or 
had reason to fear violence, duress, detention or psychological oppression or 
reasonably believed that if they did not submit, another might be so subjected. And 
Section 34.3 (d) states that the prior sexual conduct of the victim shall not be 
admissible. Here again these provision are mirrored in the ICTY and ICC Statutes as 
standard clauses which identify sexual offences as a separate category of crime which 
attract a more stringent bar to admission of evidence. 

Much like the rules governing the Ad Hoc Tribunals and the ICC, the Transitional 
Rules provide an opportunity for the accused to make an unsworn statement in much 
the same way as the international criminal trial processes in other jurisdictions. At any 
time in the proceedings the accused may make an unsworn statement 107  but all other 
witnesses (with the exception of minors) shall give evidence under oath l°8  (except in 
exceptional circumstances where the court may allow the evidence of a witness by 

104  Transitional Rules Section 32 
1°5  Transitional Rules Section 33 
106  Transitional Rules Section 30.6 
107  Transitional Rules Section 30.7 
108  Transitional Rules Section 36.2 
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deposition), I°9  However, despite the rules describing a system of trial where the 
parties present the evidence under oath, and the evidence tested under cross-
examination, it was the Special Panel in practice that facilitated much of the evidence 
gathering. This high level of interventionism not only reflected the functions of the 
trial judge described in the Transitional Rules but reflected the civil law orientation of 
the bench, who regularly approached their role in a manner that lacked 'an awareness 
of the concept of burden of proof and in some instances the presumption of innocence 
and how these function relate in regard to the weighing of evidence." This trend 
was accentuated by the Special Panel's heavy reliance upon the content of the written 
material filed with the court and the presentation of material by the prosecution, 
without recourse to the proprio motu powers to initiate a separate investigation in 
order to balance the presentation of material." This was despite the fact that the 
Public Defender's Unit was in many instances stretched to provide even the most 
basic of defence. 

A.5.3.4 Written Judgments 
This leaning toward civil law interpretation of the rules also impacted the way in 
which the Special Panel judges approached the task of writing judgments. The 
problem for many potential appeals was despite the requirement to provide reasoned 
judgments it was frequently the case that they did not follow the statutory standard for 
final written decisions and did not include justifications for the findings and 
conclusions reached. The decisions published, on the whole, fell short of the 
requirement to adequately 'enumerate, define, interpret, and apply the elements' 112 of 
each offence or to identify the mens rea (or mental element) or criminal culpability (ie 
individual or command responsibility) for the charge. In many instances the decisions 
failed to acknowledge the obligation to methodically prove the requisite elements, 
such that the decisions lacked a purposive and systematic treatment of the issues. 

This approach to decision making reflected a civil law holistic or organic 
methodology rather than the common law which tends towards dissecting the charges 
into its parts in order to form a checklist for discharging the burden of proof 
Notwithstanding the difference in approach, some decisions displayed a manifestly 
inadequate assessment of the legal issues, some decisions failing to cite a single 
authority. Importantly for the purposes of assessing the fairness of judicial decision-
making, there was a lack of due consideration with respect to the interests of the 
accused in circumstances where the defence was inadequate, unprepared or not 
represented. There were instances in which defendants were not satisfactorily advised 
as to the right to remain silent, and other occasions where the Special Panel failed to 
sufficiently ascertain whether the accused was made aware of the implications of an 
admission or partial admission. This general inattention to the interests of the 
individual defendants was amplified by the fact that convictions were based, not only 
upon a frequent misapplication of legal doctrine, but also, more disturbingly, upon a 
willingness to convict on the basis of crimes not charged in the indictment." 3  

109 Transitional Rules Section 36.3 ie: such as circumstances where the witness has died, is permanently incapable, 
inaccessibility of a witness, or where the parties allow such evidence by consent. 
110  Cohen, Indifference and Accountability East-West Center Special Reports No. 9 (2006). 
in 

 
This was the case even in instances where defendants on trial were not represented individually. See Prosecutor 

v Marques et al. 
112 Cohen, Indifference and Accountability East-West Center Special Reports No. 9 (2006). 
113 Cohen, Indifference and Accountability East-West Center Special Reports No. 9 (2006) p6. 

26 



APPENDIX A: CASE STUDY 

Furthermore the inadequacy of the written judgments also impacted the defendant's 
right to have their decision reviewed by a higher court. 

A.5.4 APPEAL 
7.5.4.1 Appellate Procedures 
The appeal provisions in the Transitional Rules are however quite expansive. 114  
Namely, a final decision of the Trial Chamber may be appealed to the Court of 
Appeal on one or more of the following grounds; 

(a) a violation of the rules of criminal procedure 
(b) a violation of the procedural or substantive rights of the accused 
(c) inconsistency within the grounds of the decision 
(d) material error of law or fact 

Subsections 40(1)(a) & (b) have expanded upon the notion of an appeal, by 
empowering the Appeals Chamber to hear matters relating to breaches of the 
accused's procedural rights and for failure of the court of first instance to comply with 
the rules of criminal procedure. This appeal ground was included in the ICC statute 115  
but has been elaborated upon in the Transitional Rules governing the Special Panel in 
a positive development for the promotion of procedural fairness and the transparency 
of trial administration by the court of first instance. However, despite these advances 
in the defendants appeal rights under the Transitional Rules, the Appeal Chamber 
seldom capitalised upon the progressive nature of the appeal provisions because in 
practice the chamber failed to exercise an appropriate appellate function. When 
matters were referred to a properly constituted Appeal Chamber, there were tensions 
surrounding the appropriate marmer of hearing appeals (ie a review or reheard de 
novo). In practice the Appeal Chamber when it was in operation acted as a 'second 
court of first instance d lb  Furthermore, for a significant time during the operation of 
Trial Chamber, there was no appellate chamber in existence, such that rather than 
enjoying an expansive range of appeal rights in theory the practical constraints were 
such that many appeals were neither filed nor heard. 

114  Transitional Rules, Sections 40 and 41 Part VII. 
115  ICC Statute Article 81(1)(a)(i), and 81(2)(b)(i). 
116  Cohen, Indifference and Accountability East-West Center Special Reports No. 9 (2006). 
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CASE STUDY: PART II PROCEDURE 

A.6 THE STUDY OF PROCEDURE 
This part of the case study will examine procedural aspects of the trial of The 
Prosecutor v Jose Cardoso Fereira (aka Mouzhino) and others, (known generally 
and hereafter referred to as the Lolotoe trial) 117 . The reason for undertaking this 
analysis is to give a context to the unsettled nature of international criminal 
proceedings, by illustrating how the normative references for interpreting procedural 
fairness provisions in the trial, are continuing to oscillate between two competing 
interpretative approaches to how a criminal matter should be fairly disposed of. Part 
II focuses on the modality of the trial and the issue of whether the applicable 
procedural framework adequately safeguards the rights of the accused, in light of this 
discordance in approach. Observations are drawn with respect to the notable 
shortfalls in procedural fairness and how these impact the rights of the accused; Jose 
Cardoso Feriera. The trial is analysed using the yardstick of the principles contained 
in Article 14 of the ICCPR in order to establish notable deficiencies in the mode of 
proceeding which dropped below the minimum standard of a fair trial. 

The observations made are based upon primary empirical field research drawn from 
this author's personal experience as, for the most part, sole defence counsel for Jose 
Cardoso Fereira. Also, where relevant, reference is made to other cases before the 
Special Panel, and from the findings and published commentary of the international 
monitors (spcifically the published reports of Judicial Systems Monitoring Program) 
who were the international court monitors present in the trial throughout. 

Table 1.1 Case Chronolo 
19 MAY 2000 Jose Cardoso Fereira arrested and detained. 
4 DEC 2000 Sabino Gouvia Leite arrested and detained. 

5 FEB 2001 Jhoni Franca arrested and detained. 
6 FEB 2001 Original indictment of 5 co-accused filed by Prosecutor. 
16 FEB 2001 Public 	Prosecutor 	submitted 	an 	application 	for 	protective 

measures for victims of sexual violence pursuant to S.28.2 of 
Reg 2000/30. 

27 FEB 2001 Order to extend detention of Jose Cardoso Fereira. 
16 MARCH 2001 Ct Appeal hears review of Special .Panels' decision to extend 

detention of Jose Cardoso Fereira for duration of the trial. 
Reserves decision 

3 APRIL 2004 Pub. Prosecutor makes request for arrest warrants for two 
accused still at large (Francisco Noronah and Bambang Indra) 

5 APRIL 2001 Pub Prosecutor transmits originals of witness statements to the 
court registry, and served on the Defence 

117 Most of the events relevant to the indictment are alleged to have occurred in and around Lolotoe. Lolotoe is a 
sub district of Bobonaro which is one of thirteen district in East Timor. The village in the center of Lolotoe Sub-
district is Villa. The villages in close proximity to Villa are Raimea and Opa. 
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6 APRIL-5 JUL 2001 Preliminary hearing — numerous delays. Trial date fixed for 23 
Aug 01 - order to extend detention of Jose Cardoso Fereira- S. 
Panel grants the application for severance of two accused from 
the indictment- warrants for arrest issued. 
Protective measures for witnesses implemented. 

27 APRIL 2001 Prosecution responds to Defence preliminary motion filed re; 
defects in indictment. Adjourned to 27 May 2001 

25 MAY 2001 Amended indictment of 3 co-accused filed. 
28 May 2001 Prosecution granted leave to amend indictment. Given till 1 

June to file amended indictment. Defence to file response by 7 
June. 

7 JUNE 2001 Defence given extra time to prepare Defence to indictment. 
Adjourned to 4 July 2001 

25 JUNE 2001 Court of Appeal hands down decision on Detention. 
Special Panel decision upheld. 

4 JULY 2001 3 Accused failed to appear for Preliminary Hearing adjourned 
to 5 July 2001. 

5 JULY2001 Preliminary Hearing . All 3 accused enter a plea of not guilty to 
all charges 

10 JULY 2001 Trial date rescheduled to 18 Sept 01 due to length of Los Palos 
case. 

16 JULY 2001 Order to extend detention of Jose Cardoso Fereira 
22 OCT 2001 Prosecution files a further witness statement with the court, and 

served on Defence 
11 NOV 2001 Los Palos case concludes. Jose Cardoso Fereira trial hearing 

rescheduled for 27 Nov 

16 NOV 2001 Statements of protected witnesses filed with the court and 
served on Defence 

20 NOV 2001 Prosecution file further statements and a number of situational 
reports and expert background briefings. Also served on 
Defence. 

27 NOV 2001 Application for provisional release of Jose Cardoso Fereira. 
Denied. Order to extend detention of Jose Cardoso Fereira. 
Trial rescheduled for 8 Feb 2002. 

13 DEC 2001 Prosecution files summary autopsy on bodies exhumed. 
8 FEB 2002 The hearing of Lolotoe begins - adjourned to allow Defence to 

submit list of witnesses and evidence intended to rely upon, by 
15 Feb 2002. Trial rescheduled for 4 March. 

15 FEB 2002 All three accused submit list of witnesses. Jose Cardoso 
Fereira identifies 5 witnesses he intends to call. 

20 FEB 2002 Prosecution applies to further amend indictment. Granted 
5 MARCH 2002 Trial opens, prosecution gives opening statement. Defence files 

motion re bias. Proceedings suspended to determine defence 
application to excuse judges. Trial adjourned pending decision 
of Judge Administrator. 

11 MARCH 2002 Judge Administrator dismisses defence application re dismissal 
of judges, trial further delayed. Defence for Jose Cardoso 
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Fereira apply to submit a list of further 8 witnesses. 
27 MARCH 2002 Panel rules that indictment can be amended to clarify the 

factual allegations against Sabino Gouvia Leite. 
8-12 APRIL 2002 Trial recommences, prosecution begins examining first witness. 

Hearing of testimony then postponed due to unavailability of 
witnesses. 

3-15 MAY 2002 Trial recommences, testimony of prosecution witnesses heard. 
Hearing then postponed due to Independence Day celebrations 
and unavailability of judges. Adjourned to 27 May 

27 MAY 2002 - 21 
OCT 2002 

Court 	not 	sitting. 	Judges 	on 	leave. 	Matter 	successively 
adjourned, 8 July, 16 Sept, 15 Oct, to 21 October 2002. 

3 OCT 2002 Decision on Defence Motion for Provisional Release published. 
Denied 

21 October 2002 New defence 	counsel 	for .i.ose Cardoso 	Fereira (Gwynn 
MacCarrick) begins. Trial recommences after 5 month delay, 
Jhoni Franca pleads guilty. 

22 OCT 2002 Panel accepts guilty plea and convicts Jhoni Franca. 
22 OCT-9 DEC 2002 Testimony of prosecution witnesses heard for continuing trials 

of Jose Cardoso and Sabino Gouvia Leite. Witness testimony 
for sentencing of Jhoni Franca heard. 

29 OCT 2002 Jhoni Franca sentenced to 5 years imprisonment. 
11 NOV 2002 Sabino Leite pleads guilty. 
12 NOV 2002 Panel accepts guilty plea and convicts Sabino Gouvia Leite. 

Jose Cardoso case to continue but temporarily postponed. 
20 NOV 2002 Sabino Leite sentenced to 3 years imprisonment, backdated. 
17 DEC 2002 Sabino Leite conditionally released by order of the Special 

Panel. 
3 FEB 2003 Jose Cardoso Fereira case recommences after lengthy delay 

due to Court holidays. 
19 FEB 2003 Prosecutor withdraws persecution charge against Jose Cardoso 

Fereira from indictment 
17 MAR-25MAR2003 Defence presents opening statement, and Court hears testimony 

of defence witnesses. 
25 MARCH 2003 Accused addressed the court. Makes statement in his own 

defence. Court closes the hearing of evidence. 
1-2 APRIL 2003 Closing arguments presented by both parties. 
5 APRIL 2003 Jose Cardoso Fereira convicted of 9 counts, acquitted of 3, 

sentenced to 12 years imprisonment. Almost three years 
backdated to account for time in custody. 

16 APRIL 2003 Jose Cardoso Fereira files for appeal. 
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A.7 INTRODUCTORY STATEMENT OF FACTS 
As one of the 10 priority indictments identified by the Serious Crimes Prosecution 
Unit (SCU) the trial of Prosecutor v Jose Cardoso Fereira encompassed the worst of 
the atrocities committed and related to notorious or key events perpetrated in East 
Timor leading up to and surrounding the referendum of 1999.. Case number 4/2001 
known as the Lolotoe case, was the second of the priority trials to be heard before the 
Special Panel for Serious Crimes. I18  The trial was one of the early trials that was 
monitored comprehensively by international monitors. I19  Their observations provide 
an invaluable objective analysis as a useful complement to observations made here, 
from the perspective of counsel defending. 

The Lolotoe indictment I20  originally charged 5 co-accused with 27 counts of crimes 
against humanity: murder, serious maltreatment, unlawful deprivation of liberty of 
persons and rape. Two defendants, Second Lieutenant Barnbang Indra and Francisco 
Noronha, were severed from the original indictment 121  as they were at the time still at 
large, presumed to be in Indonesia. 122 

The primary commander severed from the indictment was Second Lieutenant 
Bambang Indra who was allegedly the sub-district commander (DANRAMIL) 123  of 
the Indonesian forces in Lolotoe. It was alleged that Indra had authority and control 
over the Indonesian Forces (or the TNI), and that by providing logistical support, 
organising joint operations and leading some attacks, Indra had de facto control of 
the principal armed militia group, namely the Kaer Metin Merah Putih (or KMMP 
militia). The unfortunate effect of removing the top chain of command from the 
indictment, was that Second Lieutenant Bambang Indra did not face trial, and the role 
of the Indonesian Forces (TNT) in the Lolotoe attacks was not heavily scrutinised. 
This is a situation all too common to most Serious Crimes cases. I24  

The second defendant severed was Francisco Noronha, an East Timorese, who was 

118 The first priority trial to be finalised was the Prosecutor v Joni Marques and others, case no. 09/2000.known as 
the Los Palos Case (13 defendants). 
119 Judicial Systems Monitoring Program (or JSMP) is a NGO staffed by international lawyers and local Timorese 
, set up exclusively to monitor proceedings before the domestic district courts and the Special Panel for Serious 
Crimes, in East Timor. JSMP has not only proved critical to the transparency and quality of justice in Timorese 
courts, but has been crucial in the international dissemination of court decisions and judgments. But for JSMP, 
there would be little critical analysis or international scrutiny of the legal system in East Timor. 
120 Prosecutor v Joao Franca Da Silva (alias Jhoni Franca)and Jose Cardoso Fereira alias Mouzinho, and Sabino 
Gouvia Leite case no 04/2001 (hereafter Lolotoe indictment). 
121 The Court granted leave to amend the indictment in order to remove the two defendants presumed to be at large 
in Indonesia. On 25 May 2001, the Public Prosecutor filed an amended indictment which became the basis of the 
Lolotoe case. 
122 Despite the Special Panel issuing INTER.POL arrest warrants (ie warrants for the arrest of Indira and Noronah 
were issed on 6 April 2001) the Indonesian Government failed to cooperate in bringing indictees to East Timor. As 
the effect of these warrants have no extra territorial reach the Serious Crimes Unit relied upon the cooperation of 
Indonesian authorities to affect the arrests. 
123 Between April and October 1999, the Indonesian Forces present in the Bobonaro District were KODIM 1636 
with its headquarters in Maliana.. There were six sub-district Military commands (or KORAMIL) each headed by 
a DANRAMIL. Second Lieutenant Barnbang Indira was the Subdistrict Commander. 
124 As of May 20 2005 (ie the end of the Special Panel's mandate), the Serious Crimes Unit had issued indictments 
against 440 individuals. Of that number, 339 accused remain at large, beyond the jurisdiction of the Special Panel, 
presumed to be in Indonesia or West Timor. 
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allegedly a member of the KMMP militia. This left the three remaining defendants 
on the indictment who were; Jose Cardoso Fereira (alias Mouzinho) and Joao 
Franca Da Silva (alias Jhoni Franca) (who were both former commanders) of the 
Kaer Metin Merah Putih militia in the Lolotoe district) 125  and Sabino Gouveia Leite 
the village Chief of Guda, in Lolotoe subdistrict.. All three remaining defendants 
were charged with committing offences which amounted to crimes against humanity. 
126  as defined in Section 5.1 of UNTAET Regulation 2000/15. 

A.8 FACTS SURROUNDING THE CHARGES 127 
The counts on the indictment describe acts of murder, persecution, rape, torture, 
imprisonment, and inhuman and degrading acts occasioned upon local villagers in the 
sub-district of Lolotoe, between May and October 1999. 128  These acts were purported 
to have been committed in conjuction with the Indonesian TNI Forces, with the 
specific purpose of targeting pro independence sympathisers and supporters. 

Specifically it is alleged, that Joao Franca Da Silva and Jose Cardoso Fereira as 
commanders of the militia force committed acts or omissions, undertaken as part of a 
widespread and systematic attack directed at civilians, especially targeting individuals 
considered to be linked to, or sympathetic to, the independence of East Timor. The 
third accused on the indictment„S'abino Gouveia Leite, was at all material times the 
village Chief (or Kepala Desa) of Guda Village, in Lolotoe Sub-District and was 
alleged to have provided information to the militia regarding the identities of persons 
who supported independence for East Timor, or who were members of, linked to, or 
supporters of, the pro independence fighting force or FALINTIL 129  

'Between April and October 1999, both the TNI in Lolotoe sub-district and the 
KMMP militia conducted acts of violence.' 130  Information provided by civil 
administrators, was used by militia, (who were controlled and orchestrated by TNI), 
for the purposes of directing intimidation, arrest, interrogation, detention, arson, 
sharp force injury, gun shot injury or blunt force injury, various forms of torture 
and/or inhumane acts, in some cases leading to death of civilians. Many women, 
whose husbands were presumed to be FALINTIL, were singled out for torture and 
rape. 

Counts 1-13 related to the accused Jose Cardoso Feriera. The accused pleaded not 
guilty to all 13 charges of Crimes Against Humanity, as follows; 

Table 1.2: Charges 

25 The facts (as per the indictment), were that Joao Franca Da Silva was initially appointed commander upon the 
lauguration of KMMP militia on May 5 1999. He held this post for only one month, until he was removed and 
)se Cardoso Fereira was appointed as commander in early June 1999. 
t6 The definition of crimes against humanity is taken directly from the Rome Statute of the International Criminal 
ourt 1998. 
7 For a comprehensive summary of evidence presented at trial see Appendix M. 
3 See Indictment of General Prosecutor v Jhoni Franca, Jose Cardoso Fereira and Sabino Gouveia Leite 
olotoe Indictment), Appendix 13 for specific charges. 
FALINTIL Forcas Armadas De Libertacao Nacional De Timor Leste or the Armed Forces for the 

7eration of East Timor). 
Lolotoe Indictment p4, para 19. 
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COUNT Crimes Against Humanity Charge . 
Counts 1-4 Imprisonment or Other Severe Deprivation of Liberty 

(x 4 counts) 
Count 5 Torture 

Counts 6-7 Other Inhumane Acts of Similar Character Intentionally Causing 
Great Suffering or Serious Injury to Body or Mental or Physical 
health 
(x 2 counts) 

Count 8 Rape 
(xl count) 

Count 9-13 Murder 
(x 4 counts) 

A.8.1 PARTICULARS OF COUNTS 1-4 ON IMPRISONMENT/ SEVERE 
DEPRIVATION OF LIBERTY 
On or about 20 to 24 May 1999, the accused by his acts or omissions, did cause 
several persons (some of them children) to be arrested, interrogated and detained 
unlawfully. Individuals were forcibly taken from their homes and the local church 
and detained in the KORIMIL until sometime in July 1999. All detainees were locked 
in a small room without adequate provision or sanitation or regular food/water, until a 
letter of release was signed by, among others, the accused. Some were subjected to 
continued beatings. 

In addition it was alleged that the accused by his acts or omissions did cause four 
women, among them Victims A,B, and C, to be held under house arrest, at various 
locations, and made to cook and forced to attend militia parties, under threat of 
violence. (four counts). 

A.8.2 PARTICULARS OF; COUNT 5 TORTURE 
On or about 24 May 1999, Mario Goncalves was arrested at Villa Church by 100 
members of KMMP militia under the command of the accused, whereupon 
Goncalves was beaten and dragged to the town field. The accused, incited by the co-
accused Joao Franca Da Silva, ordered approximately 37 militia men to beat 
Goncalves in rotation. During the beating the co-accused attacked the man with a 
machete, cutting his right arm and stabbing his left shoulder. The accused then 
pointed a rifle at the man and ordered the co accused Joao Franca Da Silva to cut off 
Goncalves' right ear. The accused then ordered the man to eat his own ear. 

Other aspects of the torture charge relate to the severe beatings and interrogations of 
individuals at various times between May and July, by the KMMP militia, under the 
command of the accused, in Lolotoe sub-district. (one count) 

A.8.3 PARTICULARS OF; COUNTS 6-7 OTHER INHUMANE ACTS 
Relate to the acts or omissions of the accused in causing intentional suffering or 
injury (both physical and mental), by detaining civilians at the KORIMIL in Lolotoe 
sub-district, between May and July 1999. (one count) 

The second of these charges relate to the intentional infliction of harm and great 
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suffering upon Mario Goncalves, specifically the ordering of KMMP militia to beat 
and torture the captive civilian.(one count) 

A.8.4 PARTICULARS OF; COUNT 8 RAPE 
Between 26 and 28 June 1999, the accused with two others"' (ie the two indictees 
severed from the original indictment) by his acts or omissions did cause Victims A, B 
and C to be taken by ambulance to Atambua, West Timor. On or about the 27 th  of 
June, whilst in West Timor, the accused advised the three women that they were to 
have sexual intercourse with the men, under threat to their lives. The same night at 
the Hotel Merdeka, Victims A, B and C were forced to the various hotel rooms of the 
men, where upon the men had sexual intercourse with the women without their 
consent. Victims B and C were injected in the buttocks with serum. At no time did 
Victim A consent to have sex with the accused. (one count) 

A.8.5 PARTICULARS OF;COUNTS 9-13 MURDER 
On or about 8 September 1999, KMMP militia under the command of the accused, 
together with members of the TNT, attacked the village of Sibi. Under a large amount 
of gun-fire two civilians were killed. Mariana Da Costa was shot and brutally 
mutilated and her husband Carlito Freitas, who was hiding in the bushes 250 meters 
away, was shot and killed.(two counts) 

On or about 16 September KMMP (and TNT members) under the command of the 
accused forced entry into the home of Augusto Noronha and dragged the man from 
his house, whereupon he was attacked and stabbed with swords. When the man tried 
to escape, a militiamen aimed his rifle and shot and killed him. (one count) 

Also on the 1 6 th  day of September 1999, the KMMP under the command of the 
accused went to the home of Antonio Franca. When the man tried to escape, the 
militia and TNT members attacked him beating him with sticks and stabbing him with 
swords. Antonio Franca died as a result of injuries sustained to the head, hands and 
ribs. (one count) 

A.8.6 PARTICULARS OF: PERSECUTION 
Under this charge it was alleged that the accused by general acts of violence, 
targeting independence supporters principally for political purposes, did persecute 
civilians by means of intimidation, threats, terrorisation, deprivation of liberty, 
unlawful detention, humiliation, degrading acts, beating, severe maltreatment, torture, 
rape and murder.(one count) 

A.8.7 CRIMINAL RESPONSIBILITY 
The accused, Jose Cardoso, was charged under individual criminal responsibility, in 
violation of Sect 14 of UNTAET Regulation 2000/15. in that he; 'committed, 
planned, instigated, ordered, solicited, induced, aided, abetted or otherwise assisted in 
the commission of crimes as per the indictment. The accused was further charged 
.under superior responsibility, section 16 of UNTAET Regulation 2000/15, in that he 
was criminally responsible for the acts of subordinates. The individual charges and 
particulars are annexed to this thesis." 2  

131  One of the men, 2nd Lieutenant Bambang Indra was a high ranking TNI military official and formerly the 
highest name on the Lolotoe indictment. 
132  The full text of the Lolotoe Indictment see Apendix B. 
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A.8.8 THE PANEL 
The Panel of judges at all material times during the preliminary hearings and 
throughout the Lolotoe Case consisted of Judge Sylver Ntukamazina (Burundi, 
President), Judge Maria Natercia Gusmao Perreira (East Timor) and Judge Benefito 
Mosso Ramos (Cape Verde), who were United Nations appointments. 

A.9 SIGNIFICANCE OF THE TRIAL 
The trial itself was significant, not only because it documented and recorded human 
rights violations, based on eye witness accounts procured through a comprehensive 
trial process, but it was the first instance of a defendant being tried, and ultimately 
convicted, of rape as a crime against humanity in East Timor. The trial is also 
significant for being the first to utilise plea bargaining effectively, establishing a 
precedent model for other defence counsel who employed the practice regularly in 
subsequent matters. I33  

As a high profile, priority trial, Lolotoe became a litmus test for the Special Panels' 
ability to effectively prosecute crimes against humanity, as well as, a 'point of 
comparison to determine whether' the departures from fair trial standards evident in 
the first priority test case, (the Los Palos case) had carried over. I34  It is perhaps fair to 
say that the trials before the Special Panel for Serious Crimes improved over time, 
both in terms of its substantive analysis and legal reasoning 135 , and in terms of 
adherence to procedural measures. This was no doubt, in large part reflective of a 
court system that became more institutionalised and supported by the international 
community generally. Justice Shane Marshall, who presented a paper to the 2005 
Judge's Conference in Darwin addressing inter alia the contribution made by the 
Lolotoe trial stated: 

Since the first of the priority cases, Los Palos, was prosecuted some six 
months earlier, there has been a marked improvement in the overall 
standard of trial before the Special Panel. In particular, JSMP made 
positive observations about the significantly higher standard of legal 
representation and legal argument before the court and the professional 
manner in which the court generally operated. 136  

These advances notwithstanding, the Lolotoe trial raised as many procedural and 
evidentiary questions, as it answered. The remainder of Part II this case study will be 
devoted to looking at the Lolotoe trial from the perspective of various benchmarks of 
minimum international human rights standards deemed to be the universally accepted 
procedural fairness requirements. 

133  JSMP, The Lolotoe Case: A Small Step Forward (2004) p4. For a discussion of the plea arrangements in the 
Lolotoe trial see this case study at A.10.1.4. 
134  JSMP, The Lolotoe Case: A Small Step Forward (2004) p4. 
135  The Los Palos judgment, despite being a lengthy document makes no reference to case law or international 
criminal law jurisprudence to support its finding. 
136  Marshall, The East Timorese Judiciary: at the Threshold of Self Sufficiency. Address to the Conference of 
Supreme Court Judges, (2005) at p 28. 
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A.10 PROCEDURAL ASPECTS OF THE TRIAL 
A.10.1PRE-TRIAL 

A.10.1.1 Arrest and Detention 

Principle; ICCPR Article 9(1) provides that; "Everyone has the right to liberty and security of 
person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of 
his liberty except on such grounds and in accordance with such procedures as are established 
by law. 

ICCPR Article 9(3) provides that; "Anyone arrested or detained on criminal charges... shall 
be entitled to trial within a reasonable time or to release. It shall not be the general rule that 
persons awaiting trial shall be detained in custody, but release may be subject to guarantees 
to appear for trial..." 

The ICCPR prescribes that there is a general prohibition against arbitrary arrest and 
detention. That is to say no one shall not have their liberty deprived of them except on 
such grounds, and in accordance with such procedures, as are established in law. The 
degree of deprivation of liberty permitted by law is that which is not 'manifestly 
disproportional, unjust or unpredictable, and [that] a specific manner in which an 
arrest is made must not be discriminatory and must be able to be deemed appropriate 
and proportional in view the circumstances of the case.' 137  

Since fairness guarantees attach not only upon the formal lodging of a charge but 
rather on the date on which the conduct of officials substantially affect the situation of 
the individual suspect, the issue of detention forms part of the procedural rights 
encompassed in a fair tria1. 138  This normally coincides with the moment of arrest. 139  
Article 9(3) of the ICCPR makes it clear that pre-trial detention 'shall not be the 
general rule' and implicitly provides a detainee with a legitimate claim to release in 
exchange for bail or some other guarantee of appearance at the tria1. 140  

Notwithstanding, applications for the release of accused persons, pending trial before 
the Special Panel, were routinely denied. If anything, there was a presumption 
towards detention, and conditional release only in unusual circumstances. Article 9(4) 
of the ICCPR provides for the right to habeas corpus, or amparo, that is, the right of 

137Nowak, U.N. Covenant on Civil and Political Rights CCPR Commentary (1993) 173. (hereinafter ICCPR 
Commentary) 
138 Lawyers Committee for Human Rights What is a Fair Trial; A Basic Guide to Legal Standards and Practice 
(2000) at p.4. 
139 Nowak, 1CCPR Commentary (1993) 244. 
140 In UN Human Rights Committee General Comment 8, (para 3), See; Article 9 (Sixteenth session, 1982), 
'Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies', 
U.N. Doc. HRI/GEN/1/Rev.6 at 130 (2003). The UN Human Rights Committee stated that Ipjre trial detention 
should be an exception and as short as possible.' Furthermore, in the case of Van Alphen v The Netherlands, the 
Human Rights Committee stated that 'remand in custody must not only be lawful but necessary in all the 
circumstances... for example, to prevent flight, interference with evidence or the recurrence of crime.' Detention 
for the sole purpose of further interrogation is not justifiable. (Communication 305/1988, 23 July 1990, 1990 
Report of the Human Rights Committee Vol. II, UN Doc. A/45/40, at 115). 
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anyone deprived of liberty by arrest or detention to 'take proceedings before a court, 
in order that the court may decide without delay on the lawfulness of his detention 
and order his release if the detention is not lawful.' In the context of the Special Panel 
it should be noted that there was provision for the review of detention, but no review 
procedure for the lawfulness of arrest. Pursuant to the Transitional Rule?" an 
investigating judge has prescribed competencies to ensure the rights of suspects (and 
the protection of victims) with respect to the review of detention, but issues of 
lawfulness of detention must be taken up subsequent to the hearing of the substantive 
charges. Indeed a primary purpose of an early Pre-Trial Hearing is to review the 
legitimacy of a continued order for pre-trial detention as opposed to the lawfulness of 
the arrest and detention of the suspect per se. Accordingly, under section 20.6 an 
investigating judge has the power to confirm the arrest, order continued detention, 
order a conditional release or in situations where the arrest is irregular, unlawful, or 
ill-founded the judge may order an unconditional release. I42  

A.10.1.1[1]. Review of Detention 
At the commencement of trial on 5 March 2002 Jose Cardoso Fereira had been in 
custody for 21 months, (Sabin° Gouveia Leite and Jhoni Franca 15 and 14 months 
respectively). The lengthy delays at the early stages resulted in extensive periods of 
pre-trial detention.'" The Transitional Rules allowed for pre-trial detention for an 
initial period of 6 months!" with the possibility of extension in exceptional cases.'" 
However, before the Special Panel the 'exception circumstances' provision was 
interpreted broadly, generally giving the court authority to detain indefinitely. The 
Panel, consistently held that the nature and severity of the crimes charged and the 
circumstances under which the Panel operated, constituted exceptional circumstances, 
with the result that indefinite detention of defendants, was the norm. 

The matter of pre-trial detention was raised continually in the pre-trial phase of the 
Lolotoe proceedings. Numerous applications were made for conditional release. I46  

The Court however cited reasons of; 
• primary and priority defendants 
• the instrumental role that the suspects allegedly played in the violence 
• the risk that the defendants might attempt to interfere with witnesses or 

tamper with evidence if released, and 
• the risk of flight. 
• 

as its main grounds for refusing applications frequently made. 

141 As amended by UNTAET Regulation 2001/25. 
142 UNTAET Regulation 2000/30 (as amended by UNTAET Regulation 2001/25) outlines the procedures and 
competencies of the investigating judges and stipulates their role in the context of a pre-trial hearing. In accordance 
with that regulation, the purpose of the pre-trial hearing is to review the lawfulness of arrest and detention of the 
suspect. At this juncture, one of the functions of the investigating judge is to ensure that the rights of the suspects 
and victim are upheld in accordance with the applicable criminal procedure. In the same regulation, section 20.6 
mentions three possibilities which can be decided in the hearing, namely: 1) verify the arrest and order detention, 
2) order conditional release and 3) release without condition 
143 JSMP The Lolotoe Case: A Small Step Forward, (2004) 20. 
144 Pursuant to UNTAET Regulation 2001/25 suspects can be held in pre-trial detention for an initial period of 6 
months. 
145  See Sects. 20.10, 20.11, & 20.12 of UNTAET Transitional Rules. 
146  For example see Prosecutor v Jose Cadoso Fereira Annex to Motion for release filed 27 May 2002 Appendix 
G. 
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As a matter of course, at the pre-trial hearings in the Lolotoe case, the prosecution 
made a series of requests to extend detention on the basis that 'the defendant/s 
presented a flight risk, as well as a risk to the safety of witnesses and speculated upon 
the possible danger of the tampering/tainting of evidence. Given the gravity of the 
offence, with a maximum penalty of 25 years, and the temptation to avoid 
responsibility by evading the jurisdiction of the Special Panel, the prosecution argued 
for further extensions of detention. 147  The defence, by contrast, argued that the right to 
liberty and freedom from unlawful and arbitrary arrest or detention, together with a 
general presumption of innocence lends a general tendency towards conditional 
release, pending trial and conviction. 148  In addition the defence argued that the 
regulations with regard to detention, provided for review every 30 days. This was 
interpreted by defence to mean that an application for release could be made at 30 day 
intervals. 149  

The Special Panel held in relation to the submissions by the parties, that an order in 
favour of the Prosecution's application was appropriate in the circumstances. 150  In its 
holding the Special Panel determined that whilst detention is in principle reviewable 
the matter is res judicata unless new grounds could be presented. In the case of Jose 
Cardoso Fereira the issue of prolonged delay did not constitute a new ground. 15I  The 
Special Panel went on to order that there was a prima face case to answer, and ordered 
for the extension of detention for the duration of the trial. 

An interlocutory appeal was filed with respect to an early decision to extend pretrial 
detention, however the order of the Special Panel was upheld on the grounds that the 
defence had not filed its appeal within the requisite period. I52  Hence the Appellate 
Court did not turn it attention to the question of pretrial detention and a valuable 
appeal direction was lost. In this instance, the defence counsel lodged an interlocutory 
appeal before the Court of Appeal in relation to the detention of Jose Cardoso 
Fereira. In a majority decision, the appeal was rejected as the defence filed the appeal 
almost one month after the decision of the Special Panel not to grant conditional 
release. Pursuant to Sect 23.2 UNTAET Regulation 2001/25, interlocutory appeals 
must be filed within ten days. Accordingly, the Appeal was rejected on technical as 
opposed to meritorious grounds, due to the unjustified delay by the defence in 
submitting the appeal. As such this early opportunity was lost to establish an 
authoritative statement of the courts position on detention, an opportunity that would 
not present itself subsequently owing to the fact that no Court of Appeal functioned 
for the duration of the Lolotoe tria1. 15i  

147  See Prosecutor v Jose Cadoso Fereira Decision to the application for the Release of the accused Jose Cardoso 
Fereira (alias Muzhino) 27 April 2002 Appendix H. In this decision the court is responding to the case made by 
the prosecution for extension of detention order. 
148  See Prosecutor v Jose Cadoso Fereira Annex to Motion for release filed 27 May 2002 Appendix G. 
149 The detainee also has the right to continuing review of the lawfulness of detention at reasonable intervals. See 
Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, UN General 
Assembly resolution 43/173, December 9 (1988). Specifically principles 11(3), 32 and 39. 
150  Prosecutor v Jose Cadoso Fereira Decision to the application for the Release of Jose Cardoso Fereira (27 
April 2002) see Appendix H, for the Special Panel's reasoning 
151  Ibid. para 15. 
152  Pursuant to section 23.2 of Transitional Rules Interlocutory Appeals must be lodged within 10 days of the 
decision in first instance. 
153  Of further concern is the time taken by the Court of Appeal to decide the interlocutory appeal. It took until June 
to decide an interlocutory appeal filed in March. In the Lolotoe trial there were interlocutory appeals issues that 
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Undoubtedly, the position adopted by the Special Panel with respect to detention was 
contrary to the ICCPR pronouncement that pretrial release was to be the rule. Indeed 
the approach not only failed to recognise the generally held right to liberty, but 
reversed the presumption of release, placing a burden of proof on the defence to show 
cause why the defendant should be released. However while this was inconsistent 
with international norms, it does accord with the Ad Hoc tribunal approach to 
detention. The requirement of exceptional circumstances was summarised in the case 
of Prosecutor v Delalic et a/' 54  (per Justices Karibi-Whyte, Odio-Benito and Jan) 
where the ICTY Trial Chamber II held; 

by international standards pre trial detention is the exception to the 
norm. The presumption is against detention and in favour of freedom. 
However in certain circumstances the gravity of the offences may 
justify pre-trial detention and the onus of showing exceptional 
circumstances to qualify for release before the trial, is shifted to the 
accused. 

It is perhaps fair to say, that detention of defendants in international criminal trials is 
standard practice. Virtually all accused before the ICTY and 1CTR were and are 
detained, pending both their trial and appeal outcomes. Consistent with this, in the 
Lolotoe trial, all three defendants were detained until the end of the trial, with the 
Court finding that the severity of the crimes and situation in East Timor constituted 
exceptional circumstances. This international position with respect to the presumption 
toward detention reflects a civil law approach. In some civil law jurisdictions pre-trial 
detention is mandated, whilst at common law there is a general working assumption 
that release will be the 'general rule,' 155  in exchange for bail/security or a 
guarantee/surety to appear at trial. Pre-Trial release in common law is viewed as an 
extension of the right to be presumed innocent, and the right to be given ample time 
and facility to prepare a defence. As a consequence, if a trial is not available to the 
common law defendant, in reasonable time, then there is a presumption in favour of 
the accused for pre-trial release. 

The issue of unacceptably long pre-trial detention however was a problem, not only 
for Lolotoe but for serious crimes defendants generally. I56  The requirement to try an 
accused fairly and expeditiously, supports the procedure of conditional pre trial 
release where the accused is unable to be tried within a reasonable time. However in 
the context of East Timor accused persons languished in Bacore Prison Dili, for many 
years, pending trial. The accused Jose Cardoso Feriera in the Lolotoe trial was no 
exception, having served almost three years of his ultimate sentence before a 
judgment was entered against him. Whilst his ultimate sentence reflected the time 
spent in custody, the calculation of which was back-dated to the date of arrest, he 
nevertheless spent considerable time deprived of his liberty awaiting a judicial 
outcome. 

were never resolved during the duration of the trial owing to the fact that there was no Appeal• Chamber in 
operation. 
154 Prosecutor v Delalic IT-96-21-T 'Decision of Trial Chamber!! Decision on the Motion for Provisional Release 
Filed by the Accused Esad Landzo' 16 Jan 1997 
155 However where the matter involves the charge of murder, it is generally the case that bail applications are 
generally not entertained. 
156 JSMP, 'Justice in Practice; Human Rights in Court Administration' JSMP Thematic Report, (2001) 12. 
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The situation prompted the international observers monitoring the court processes to 
criticise the practice of extended pre trial detentions saying that: 

The rights of suspects to a fair trial have been adversely affected by these 
and other shortcomings of the criminal justice system. Detainees have gone 
for weeks or even months before having access to legal counsel. It is still 
not uncommon for individuals to be detained beyond the expiry of their 
detention orders. The right to trial without undue delay has also been 
undermined by delays in establishing the judicial system. 157  

A.10.1.1 Pi firregularities of Detention 
In addition to defendants enduring extended periods of pretrial detention the issue of 
irregularity of detention was also one that impacted the fairness of proceedings. This 
was an issue raised by the Defence for Jose Cardoso Fereira in the Lolotoe Pre Trial 
proceedings, as the defendant had been held in custody without a valid judicial order 
for the prison authority to continue to detain him. The Special Panel was quick to 
clarify its position, and draw a distinction between unlawful and irregular detention, 
stating in response to pre trial submissions that: 

First of all the Court deems that the starting period of detention is six months, 
according to law, with the duty of the investigating judge to control it every 30 
days. If the investigating judge omits or delays his control or orders the 
detention for a lesser time, such circumstances does not mean an unlawful 
detention, but a simple irregularity. The period of six months remains. I58  

The forgoing ruling with regard to irregularities is reflective of a civil law approach 
which is not unduly preoccupied by form or process and by extension not excessively 
troubled by technical defects that might easily be resolved. The common law, 
however, would traditionally view this indifference to irregularity as an abused of 
power. This clash of legal approach became evident in the early part of the United 
Nations mission in East Timor, where irregularity of detention orders was routine. 159  
In a decision of His Honour Judge Rui Pereira Dos Santos in the case of Victor 
Alvez 16°  it was held that a general detention order, with the intended effect of 
extending the apprehension order of a number of defendants ex parte, violated 
international human rights standards. 161  On appeal it was held that broad sweeping 
pronouncements of this nature, were illega1. 162  However this decision did not translate 
to other detainees despite the fact that the 10 defendants in the Los Palos case had 
their detention reviewed and extended in the same way. 

157 Amnesty International, East Timor; Past Present and Future, (2001) 1. 
158 Passage cited in JSMP The Lolotoe Case: A Small Step Forward, (2004) 20. 
159  By May 2000 UNTAET Regulation 2000/14 was issued which provided, inter alia, that all previous 
detentions before 10 May 2000 would be automatically validated. It was the case that detainees held, 
prior to this, were held irregularly. 
160 The case of Prosecutor v Victor Alvez was unique, because he was a FALINTIL soldier, as such there was a 
great deal of political tension and rioting associated with the hearing of this case. See Decision no. 
01/Pen.Pra/2000/PD Dil 
161 Art 9(1) of the ICCPR establishes the right to liberty and security and provides that the deprivation of an 
individuals right to liberty should only be in accordance with law. 
162 See Prosecutor v Victor Alvez Decision no. 01/Pen.Pra/2000/PD Dil. 
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By the second half of 2000, it was the District Court in Dili that handled all detention 
matters, by issuing 30 day detention orders, some of which were allowed to lapse. In 
cases where these irregularities were reviewed, there were hearings purporting to 
post-validate time spent in custody as a matter of course. I63  On 11 Jan 2001 the 
prosecution in the Los Palos case made a request to the newly constituted Special 
Panel for Serious Crimes for the extension of a number of detention orders, that had 
expired or were about to expire. The Special Panel ruled that it could not extend 
detention orders that had expired but instead issued fresh arrest warrants. The Court of 
Appeal overturned this decision on 14 February 2001, however the judgment was 
published in Portuguese only and by the time it was translated and the implications of 
the judgment understood, the Special Panel had individually reviewed the detention 
orders and rectified the irregularities. However, the import of the Appeal Court's 
decision was that it was a violation of international human rights standards for a court 
to extend, on mass, the detention orders of detainees without individual review. The 
effect of the Appeal judgment would have been the immediate release of the detainees 
as it became clear that 'at least from 30 August to 19 October 2000, and possibly for 

l64 considerably longer' several detainees were held illegally. 	According to the 
international monitors observing the Los Palos case; 

It is unclear why the accused were not released when their 
apparently illegal detention was finally reviewed, but it seems 
the practice of retrospectively backdating detention extensions 
has occurred quite regularly in East Timor without protest from 
defence counsel. 165  

Notwithstanding irregularities in detention orders and the problem of protracted 
periods of pre-trial incarceration, there were no provisions for compensation for 
unjustified loss of liberty in instances where the accused was ultimately acquitted, (or 
where the matter was otherwise disposed of). 

In practice, despite the right of all suspects to a prompt judicial review of their 
detention without delay, and the right not to be detained illegally, the proceedings 
before the Special Panel revealed a willingness to hold defendants for prolonged 
periods of time, in some cases for years, with limited scope for review, and a 
continued presumption that they should remain in custody. In human rights terms, 
notwithstanding the special circumstances of these cases, there was an unacceptably 
low standard of vigilance with respect to the observance of the defendants right to 
reviewable and lawful detention. Indeed, given that; 'at any given time [...] it was not 
usual for between one third and one half of all detainees held in Becora prison to be 
held on detention orders that had expired,' there must be sufficient grounds for 
raising the concern that the Serious Crimes Process in East Timor was not meeting 
internationally recognised standards with regard to judicial review of detentions, as 
well as running the risk of the maltreatment of detainees while in police custody 
and/or prison.'" 

163  JSMP The General Prosecutor v Joni Marques and 9 Others (The Los Palos Case) JSMP Report(2002) 15. 
164 Ibid , p 16. 
165  Ibid, p 16 
166  Lao Hamutuk Bulletin (2004) Vol. 5, No. 3 October p.5. 
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A.10.1.2 Rights during interrogation 
Principle; ICCPR Article 14 In the determination of any criminal charge against him, everyone 
shall... : 

(g) Not be compelled to test' against himself or to confess guilt. 

Owing to the general lack of review, it is not known to what extent the defendants 
rights were being respected whilst in custody. Yet there is a general right of 
individuals undergoing interrogation to not be coerced to make a confession. Pursuant 
to Article 14(g) of the ICCPR such coercion is guarded against. This right not to be 
compelled to participate in the pre-trial interrogation phase of the criminal process, is 
generally observed by informing the individual detained of their right to silence, right 
to legal representation, right to an interpreter, and the right to contact a relative, as 
well as the requirement for records of interrogation to be made and ideally a general 
grievance/ review procedure to guard against unsafe interrogation practices. 

The Transitional Rules however do not expressly provide for the fair and transparent 
conduct of interrogation, Furthermore the rules fail to provide for the role of the 
defence counsel at the interrogation interview, save to provide that the suspect be 
advised of his/her right to counsel at the arrest stage. Section 6.2(f) of the Transition 
Rules provides that `[i]mmediately upon arrest, the suspect shall be informed inter alia 
of the right: 

(c) to contact a legal representative and communicate with him or her confidentially 
and 
(f) to be questioned in the presence of a legal representative, unless the right is 
waived. 

In practice defence counsel were rarely present during the interrogation interview, and 
rarely advised of a suspects arrest. Due to the fact that public defenders routinely 
advised their clients not to participate in interview, it was rare for them to be invited 
to give advice at the arresting police station, or at the interrogation stage. In some 
instances where public defenders were asked to advise a defendant of his rights, the 
defendant was subject to interrogation, regardless of the indication from counsel that 
the suspect wished to exercise the right to silence. 167  On other occasions where legal 
representation was not present, interrogation transcripts reveal that despite the suspect 
indicating an unwillingness to participate, interviews were nevertheless continued. 68 

167 One defence colleague, who chose to remain present for the interrogation indicated that the individual did not 
wish to participate. The interview continued with defence lawyer repeating the response 'no comment' to all the 
investigators questions. This interview persisted for an extended period of time, reportedly in excess of an hour. 
168 	i It s conceded that comments made here are not based on extensive analysis of interrogation interview 
transcripts, and therefore can not be extrapolated as generalised comment. However, based upon the authors direct 
participation in two preliminary serious crimes interrogation interviews (as duty lawyer), and the anecdotal 
experience relayed second hand through other defence counsel, and from the reading of various interrogation 
interview transcripts, it is possible to say that there were instances of derogation from the rights of 
suspects/accused in the investigation process. It is however impossible to specify whether these violations 
constitute a widespread culture of non compliance or simply a collection of isolated incidents. As such comments 
here are limited in terms of what can be authoritatively said with regard to whether international standards relating 
to the interrogation of suspects, were consistently met. 
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In general, evidence was collected, and public •defenders were assigned, once 
defendants were formally charged. 169  As a direct consequence of a chronic shortage of 
defence personnel, it was common place for suspects to make statements to the 
investigating authority without the legal assistance of counsel. In fact, in the Los 
Palos case, due to the constraints of the Public Defenders Unit, one East Timorese 
lawyer constructed a standardised letter that was sent to investigators stating that the 
questioning could take place without his presence. The letter itemised a list of rights 
to be read to the accused prior to interview. The international monitors in there report 
on the case highlighted the conduct of the defence counsel in question, indicating that 
this standardised letter stated that 'he trusted the investigators as they were 
experienced in working under the UN flag, and therefore he expected them to act in 
accordance with international regulations and trusted them not to violate the rights of 
his client.' 1 " In a decision of the Special Panel with regard to whether such a letter 
complied with the right of the accused to access a lawyer during the investigating 
stage of proceedings the court held that by submitting to an interview the accused had 
waived his right to counse1. 171  

Given that there was little direction with respect to appropriate interrogation 
procedures, it was unclear a) what constituted a breach of the defendants rights under 
interrogation b) how fundamental a breach would need to be in order to sustain an 
abuse of process, and c) what implication, if any, would a general disregard for the 
suspects rights have on the lawfulness of a statement/confession made in these 
circumstances. If the Special Panel was to follow the common law a statement/ 
confession made in contravention of the basics rights of a suspect, may be rejected as 
inadmissible as a matter of discretion. I72  In this way the common law places an onus 
on those conducting interrogation to observe basic human rights. However the notion 
of exclusion of an admission on the basis of a technical defect in which it is obtained 
however is a concept that is, antithetical to truth finding and thus foreign to the civil 
system. 

The Special Panel, on the issue of interrogation, adopted the practical approach of the 
civil law, holding that in the absence of regulatory direction, where a defendant makes 
a statement/confession he/she is generally considered to have waived the right to 
silence. This approach however in the light of scant judicial review of the pre-trial 
protections afforded suspects/defendants, gave a virtual free hand to the investigators 
and in practice generated a potential, if not an actual, culture of investigation where 
impropriety in the pre-trial interrogation process, was unchecked. This civil law 
unconcern for regulating the interrogation of suspects, ignores the fact that in civil law 
systems an investigating judge collects evidence including a statement from the 
accused in a non partisan fashion, whereas serious crimes interrogations were 
conducted by investigators whose role it was to gather evidence for the purpose of 
establishing a prima facie case against the accused. 

169  In fairness, there were so few public defenders that in many cases there was simply no personnel available. 
I 70 JSMP The General Prosecutor v Joni Marques and 9 Others (The Los Palos Case), JSMP Report (2002).17 
171  Gen. Prosector v Joni Marques and Others, Case No 09/2000, Decision of the Special Panel 27 July (2001). 
172  R v Ireland (1970) 126 CLR 321 at 333, R v Stafford (1976) 13 SASR 392, R v Ragen (1964) 81 WN (pt 1) 
(NSW) 572 at 579, R v Clarke (1997) 97 A Crim R414. 
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A.10.1.3. Drafting indictments 

Article 9(2) of the ICCPR provides that "Anyone who is arrested shall be informed, at the time of 
arrest, of the reasons for his arrest and shall be promptly informed of any charges against him" 

Despite the absence of pre-trial regulation of the interrogation process, there is a 
general duty to inform a suspect of the nature of the charge/s against him/her. This is 
regarded to be broader than the mere corresponding of rights granted under Article 
9(2) of the ICCPR. This is because Article 9(2) which is applicable to an accused's 
rights during arrest, must be read together with the right to adequate time to prepare a 
defence under Article 14(3)(b) of the ICCPR. A full extent of the right to be 
informed, entails a more detailed provision of information than Article 9(2) might 
suggest. That is, while the right to know the reason for arrest is intrinsic in the arrest 
procedure, the accused must be provided with sufficient information, (including not 
only the nature of the charge but the particulars of the allegations that constitute the 
charge), prior to trial, in a language that is understood, in order to be in a position to 
defend the charges. This right to be immediate notified of reasons for arrest/detention, 
interrelates with the right to have adequate facility to prepare a defence and the right 
to legal counsel. However, the defendat's rights to be informed of the nature of the 
charge/s, in practice is interpreted differently by the two dominant legal systems, 
particularly with regard to the degree of accuracy required in drafting the indictment. 
At common law the draft indictment must be prepared at an early stage of the 
prosecution's case and will only be amended, in limited circumstances. The count or 
counts to be included in the indictment should only be those which are supported by 
the evidence. It is not appropriate to include more counts than are necessary just to 
encourage a defendant to plead guilty to a few. Equally it will never be appropriate to 
include a more serious count in the indictment just in the hope that this will encourage 
the defendant to plead guilty to a less serious count. Duplicity and inaccuracy is not 
tolerated in common law drafting. This is because at Common law a defective or 
inaccurate indictment can lead to a failed prosecution. The responsibility for the 
accuracy of the indictment (as to form and content) rests with the prosecution, with 
the result that common law prosecutors place a strong emphasis on precision in 
drafting. Indeed applications to the court to amend the indictment after the 
proceedings have commenced because of errors or inaccuracies are not encouraged, 
owing to the common law belief that the defendant should have certainty as to the 
nature of the charge/s against him/her. While some common law jurisdictioris take a 
restrictive approach to permitting amendments, 173  most of common law jurisdictions 
recognise that the fundamental point of reference in determining whether an 
amendment will be permitted is; whether there is any prejudice that might flow to the 
accused. 174  Conversely, in the civil law jurisdiction, precision in drafting and the 

173 For example, US Federal Rule of Criminal Procedure 7 (e) provides that ItThe court may permit an 
information to be amended at any time before verdict or finding if no additional or different offense is charged and 
if substantial rights of the defendant are not prejudiced.' However the question as to what will constitute an 
'additional or different offense' has been controversial in the US. See LaFave and Israel, Criminal Procedure, (4 th  
Ed, 2004) at 19.5C. 
174  See for example, the English Indictments Act of 1915 sect 5; New Zealand Crimes Act (1961) sect. 335 (which 
has been interpreted to permit the addition of a new count 'that is additional or cumulative with the real issue being 
whether there was prejudice to the accused.' [See R v Bristow [19961 2 NZLR 2521) The Criminal Procedure 
(Scotland) Act of 1995, sect 96(3) states that amendments that change the 'character of the offence charged' are 
not permitted. However, this provision has been interpreted as specifying that the character of the charge must not 
be changed 'to such a degree as to prejudice the accused's defence on the merits'. See Bradley and Shiels, 
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imperative to get it right the first time, is not as important, as judges have the 
authority to amend the indictment at any stage in the proceedings. In civil law 
systems, indictments are scrutinised by the investigating judge and amendments tend 
to be less controversia1 175  

The Special Panel appeared to take a mixed approach to indictments. That is to say, 
while the Panel was not averse to amending the indictment at any stage in the 
proceedings, it would also balance this against considerations of potential prejudice to 
the accused. Furthermore, in addition to considering applications from the 
prosecution to amend, the Special Panel was also vested with the power to amend the 
indictment proprio motu. 

In the Lolotoe case the issue of lack of precision in the indictment, was raised at the 
Pre-Trial Hearing. The Presiding Judge opened discussion about the content of the 
indictment, indicating that the 'court believes that some charges are not clear.' The 
President Judge elaborated upon his concern that 'for some crimes the conduct has 
been described and for others not,' 176  and that some charges appeared to be 
'subsidiary' to others. The panel ordered that the prosecution clarify the content of the 
indictment and that the defence have time to respond and make submissions. In 
passing, the Panel indicated to the parties its preference for precision over general 
charging, but adding that the indictment could be amended at any point in the 
proceedings prior to the final decision. 

As already decided, by this court in January 29 2001, in the case no. 
08/2000 The General Prosecutor v Mateus Tilman and in the case no. 
09/2000 The General Prosecutor and Joni Marques two charges relating to 
the same fact, one subsidiary to another, will confuse the accused and make 
his guilty plea less clear. Besides that, the submission of an alternative 
charge, subsidiary to a more serious one, is meaningful in those systems 
where the Public Prosecutor cannot amend the indictment during the trial 
and the Court (or jury) cannot convict the accused for an offence lesser than 
that mentioned in the indictment. The applicable law in East Timor does 
not require that effort from the Public Prosecutor. In fact pursuant to Sect 
32. UR 2000/30, the Public Prosecutor can amend the indictment until prior 
the final decision and the Judge/Panel can convict the accused of a crime 
deemed to be a lesser offence than that included in the charge stated in the 
indictment' 77  

This method of proceeding is an anathema to the common law tradition. As a 
consequence of the burden of proof the prosecution is required to frame the charges 

Criminal Procedure (Scotland) Act 1995, (2nd Ed.1999). In some common law jurisdictions amendments have 
been allowed even during late stages of trial, provided that the amendment will not cause injustice to the accused. 
For example, the Court of Appeal in England said in R. v. Johal and Ram 56 Cr.App.R.348: 'The longer the 
interval between arraignment and amendment, the more likely it is that injustice will be caused, and in every case 
in which amendment is sought, it is essential to consider with great care whether the accused person will be 
prejudiced thereby. 
This principle, which is reflected in a number of other common law jurisdictions, also includes the notion that the 
accused should not be misled as to the charges against him. The Scottish system disallows certain types of 
amendments altogether. The Criminal Procedure (Scotland) Act of 1995 provides: at s. 96 (2) that: 'Nothing in this 
section shall authorise an amendment which changes the character of the offence charged'. 
175 See the discussion in Prosecutor v Kovacevic Trial Chamber I, 1T-97-24-1, Amended Indictment (June 23, 
1998), at para 10. 
176 Personal Transcript of Pre-Trial Hearing. 
177 

Preliminary Hearing Summary and Decision rendered 6 April 2001 at p. 2 para 9 
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on the indictment as accumulative or alternative. However, leaving a charge in 
abeyance, open to whether a charge is founded, would be contrary to the common law 
notion of certainty in charging. Similarly the notion that an amendment could be 
amended up until the final decision is from a common law perspective equivalent to 
defending a moving target and offends the defendants right to be informed of the 
nature of the charge, and the right to adequate time and facility to prepare a defence. 
However for the civil law the notion of a static charge, with limited possibility to 
amend, is adverse to the process of arriving at a truth based outcome. 

This issue was relevant to the Lolotoe trial, at the pretrial stage before the 
investigating judge, when the prosecution made an application to amend the 
indictment in order to insert two additional factual allegations against the accused 
Sabino Gouvia Leite. In the original drafting of the indictment the prosecution had 
failed to establish, on the facts, a nexus between Sabino Gouvia Leite and the crimes 
alleged. On the 25th of May 2001, the Public Prosecution filed an amendment to the 
Lolotoe indictment. I78  This amendment was filed almost a year after the original 
indictment, and almost a year and a half after the relevant defendants had been taken 
into custody (December 2000). In this application the prosecution applied to add two 
additional facts. First, it was alleged that Sabino Gouvia Leite supplied the KMMP 
militia with information regarding the identification of pro-independence civilians, 
and secondly that he specifically named Victims A, B and C as having provided food 
for FALINTIL. 179  Sabino Gouvia Leite's defence counsel opposed the application to 
amend, arguing that the proposed amendments were more than merely cosmetic, 
amounting to new allegations which the prosecution were attempting to add at a late 
stage in order to substantiate the charge. Further the defence argued that as the 
allegations were not specific as to date and time they were framed too generally. 
Accordingly, counsel for the defence argued that the amendment was late and its 
content was vague and generalised in nature. 180  However, on 27 March 2002, the 
panel allowed the amendments, rejecting the defence submissions. 181  The panel held 
specifically, that the proposed additions to the indictment were not technically an 
amendment but a clarification of existing facts. As the allegations to be inserted did 
not constitute any new charges, the panel found that the defendant would not be 
unfairly prejudiced. The Panel further indicated that it was not unduly concerned 
about prejudice to the accused, as the defence could challenge the new factual 
allegations at trial. With regard to the issue of timing, the panel held that as no witness 
had testified at that stage, it was reasonable to allow the 'amendment'. Finally, even 
though the amendment was not specific as to time, date or location, the panel found 
that it was not too general as it further clarified the existing charges. I82  

In real terms the amendment sought helped to fill in a vital gap in the prosecution's 
argument. By failing to allege that Sabino Gouvia Leite had passed an information to 
the militia in the original indictment, the prosecution had failed to make the requisite 
link that established his participation in the acts. Without the amendment, there were 

178  For the content of the Prosecutions Application to Amend see: Prosecutor v Jose Cardoso Fereira Decision on 
the Request of the Prosecutor for Leave to Further Amend the Indictment (27 March 2002), at Appendix E 
179Prosecutor v Jose Cardoso Fereira 'Prosecutions Pre Trial motion Application to Amend indictment', filed 
25th of May 2001. 
180 Prosecutor v Jose Cardoso Fereira Defence Response to Application to Amend Indictment at Appendix C. 
181 Prosecutor v Jose Cardoso Fereira Decision on the Prosecutor's Application to Further Amend the Indictment 
(27 March 2002) at Appendix E. 
182 Personal Transcript notes Preliminary decision (27 March 2002). 
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good grounds to argue that the facts, as per the indictment, failed to substantiate the 
charge against the accused. Nevertheless on March 2002, the special panel allowed 
the change to the indictment on the basis that the alterations sought, served to clarify 
existing facts, as opposed to being a substantial amendment. Since all facts are at 
issue in the trial, the defence could have the opportunity to challenge such new 
amended facts. As such no prejudice could flow from allowing the prosecution's 
application. The Special Panel also reviewed the content of the proposed amendment, 
and held that despite the wording of the amended particulars containing no reference 
to the time, date, or location, at which the defendant was believed to have conveyed 
intelligence information to the militia, the panel was nevertheless satisfied that the 
amendment was sufficiently accurate. I83  

This is only one of several incidents where the court made compensation for 
undiscipline-ed prosecution work. Indeed the preliminary hearing of the Lolotoe case 
was delayed a number of times to allow last-minute amendments and additional 
response from defence. Outside the Lolotoe case, the most extreme case was that of 
Paulino De Jesus, where the special panel held that changing the indictment from the 
charges of ordinary murder and attempted murder, to murder and attempted murder as 
a crime against humanity, was permitted. The special panel did not announce its 
decision regarding the amendment until the final day of the trial. In this trial, the 
Special Panel held that; 'changing the name of the crime, or asserting that the conduct 
ascribed to the defendant may also be qualified as a crime against humanity will not 
bring prejudice whatsoever as it would not have effected the line of defence 
developed this far' 184  In the Paulino De Jesus example, the Special Panel displayed a 
willingness to amend the indictment on the last day of trial to a fundamentally 
different and significantly greater charge, than that originally charged. By implication 
this indicates a preparedness on the part of the court to impute evidence of the 
contextual element of a crime against humanity, without the requirement of evidence 
being formally led. The court in effect determined that the evidence at trial established 
a different crime to that originally charged on the indictment. As such it exercised its 
discretion to 'qualify' the original charge by substituting a more appropriate and 
substantially more serious charge. This was permitted under section 32 of the 
Transitional Rules dealing with amendments after the trial has begun, but nevertheless 
undoubtedly violates the accused's right to know with certainty what he/she is being 
charged with. 

This loose approach to charging reflects a civil law approach, not only permitting the 
court to be involved in determining the ultimate charges, but also affording a high 
level of discretion with regard to amendment. The civil law is more comfortable with 
the pragmatic notion of fitting the charge to suit the facts, whereas the common law 
requires strict proof of elements rigidly drafted. The practice of drafting indictments 
in the East Timor serious crimes context reflects a combination approach where the 
precision of common law has given way to a broader style of charging. 

This looseness in drafting has permitted the emergence of the use of holding charges. 
These allow for the issue of a warrant on the basis of a general catch-all charge, and 
the tightening up of the allegations and charges closer to trial. They also provide the 

183 Prosecutor v Jose Cardoso Fereira Decision on the Prosecutor's Application to Further Amend the Indictment 
(27 March 2002) at Appendix E. 
84  See trial transcript of P v Paulin° De Jesus Case No. 06/2002 on 8 September 2003. 
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prosecution with a fail safe charge that acts as a backup to the specific charges — for 
example, in a judgment a court can make a finding of a general intention to persecute 
a population of villagers which falls short of a specific act of torturing one specific 
individual. In this way the charge of persecution is a backup charge to the charge of 
torture, even though the prosecution is not required to frame the charges in the 
alternative. These holding charges also become a bargaining tool in the hands of the 
prosecution, when extending a possible offer of plea bargain to the defendant. The 
prosecution's use of catch-all or holding charges, together with specific charges, was 
not only cumulative but also duplicitous. The decision to withdraw the persecution 
charge was used as a bargaining tool in plea agreements to give the appearance of 
concession. It is likely however that the charge was routinely added to the end of the 
indictment as a general charge. This provided the prosecution with a back-up, where 
the evidence failed to satisfy the elements of a specific charge (ie murder or rape) in 
the alternative it might nevertheless constitute the technical elements of a generalised 
charge (ie persecution). 1 " 

In the Lolotoe indictment, each defendants was charged with persecution as a crime 
against humanity. In the case of the two co-accused the general charge was withdrawn 
as a concession in plea bargaining negotiations between the parties. Undoubtedly, the 
charge of persecution in the Lolotoe indictment was duplicitous and superfluous and 
by agreeing to dispense with the general charge as a concession, the prosecution were 
able to give an incentive to plea without affecting the prosecutions overall strategy. 

8.10.1.4 Plea Bargaining. 
PRINCIPLE Article 14 (3) ICCPR . In the determination of any criminal charge against him, 
everyone shall; 

(a) be informed promptly and in detail in a language which he understands of the nature and 
cause of the charge against him; 

In the Lolotoe trial the co-accused, Joao Franca Da Silva and Sabino Gouviea Leite 
both entered formal pleas of guilty at various opportunities during the hearing of the 
trial. In each instance, the change in plea, was negotiated between defence counsel for 
the accused and the prosecution, on the basis that there would result a reduction in the 
number of convictions recorded and the possible severity of the penalty imposed. 
Since both defendants were alleged to have participated to a lesser degree in the 
charges, 186  and were indicted for less serious offences, the prosecution offered to 
negotiate terms. However since Jose Cardoso Feriera was the high profile indictee, 
no acceptable terms were tabled. 187  

On 21 October 2002, an agreement was submitted to the court in which both the 
defence and prosecution made certain concessions in return for the submission of joint 

185 This provided the prosecution with the advantage of proceeding with specific charges, possibly resulting in a 
series of concurrent sentences, or falling short of their target, a single sentence for a general charge. 
186 Neither Joao Da Silva nor Sabino Gouviea Leite were on charges for rape or murder as a crime against 
humanity. 
187 The accused Jose Cardoso Fereira was offered a without prejudice offer from the prosecution, however the 
offer of 20 years was understandably not acceptable to the accused. Assuming the offer was made in 'good faith', it 
was indicative of the fact that the accused was the highest profile defendant on the indictment. 
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recommendations as to sentencing. According to the terms of the agreement, Joao Da 
Silva would plead guilty to the count of torture and the four counts of imprisonment or 
severe deprivation of physical liberty. The accused also agreed to make certain 
admissions regarding the crimes to which he pleaded guilty. In return, the prosecution 
agreed to withdraw the general charge of persecution (which was arguably 
duplicitous) and the two other charges of inhumane acts. The prosecution further 
agreed that they would recommend that the sentences would run concurrently, and not 
consecutively, resulting in a maximum sentence of seven (7) years. 

A similar arrangement was repeated for Sabino Gouviea Leite pursuant to terms 
separately negotiated. Again the charge of persecution was withdrawn and the charges 
of torture, inhumane acts and three counts of imprisonment were pleaded to. It was 
agreed that his participation was limited to the provision of information and names of 
independence supporters to the militia, and was not directly involved in the violence 
that flowed from his intelligence. Subject to his plea, the prosecution agreed to 
recommend a sentence of three (3) years. 

Pursuant to Section 29A.5 of UNTAET Regulation 2001/25: 'Any discussions 
between the prosecutor and defence regarding modification of the charges, the 
admission of guilt or the penalty to be imposed shall not be binding on the court.'This 
effectively meant that, the prosecution only had the power to make recommendations 
and were not in a position to secure the terms agreed. Not only were plea bargains not 
provided for as an official procedural measure under the Transitional Rules, but the 
Panel is given express license under section 29A.5 to ignore such arrangements 
between the parties. I88  Since there is no obligation to implement plea agreements, the 
accused enters into such discussions at his/her own risk. Given the nature of the 
charges, the risk is particularly acute due to the fact that the accused's plea of guilty is 
entered into, before the prosecution makes their recommendations in sentencing. This 
said, the prosecution in both sentencing hearings of the Lolotoe case, was at pains to 
point out that the plea arrangement was mutually agreed upon, and offered no material 
to the court that might aggravate the plea in mitigation offered by the defence. This 
was an interesting position for the prosecution to adopt, rewarding the defendant's 
plea concession, by advocating and urging the court to submit to the recommended 
sentencing regime offered by consent. 

Civilly trained judges, however, are highly suspicious of the plea bargain, and in the 
Lolotoe case this was evident by the courts initial reticence. The Special Panel 
indicated that plea bargaining in this context, offended the original rationale for 
establishing an international criminal justice process in the first place. The President 
Judge articulated this policy consideration in his comments in passing sentence in the 
sentencing of the co-accused Jhoni Franca. / 89  Specifically, His Honour stated that the 
Serious Crimes process had been established in accordance with the United Nations 
Security Council Resolution 1319/2000 and reflected the UN's commitment to 
bringing those 'responsible for grave violations of international humanitarian and 

188Agreements struck between the prosecution and defence when presented to the tribunal were invariable 
accompanied with a warning from the bench -that they were not obliged to accept the sentencing arrangement 
agreed by the parties. Further the defence was advised that upon entry of a plea of guilty the bench would take into 
consideration submissions made as to the appropriate penalty but would not be bound. 
189 Personal notes of 29/10/02 the Court comment on passing sentenced in the matter of the co-accused Jhoni 
Franca 
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human rights law' to justice. The President Judge observed that an implicit although 
unstated aspect of this process is the broader goal of ensuring that the trials before the 
Special Panel assist in the reconciliation process and in documenting the truth of 
human rights violations. This is reflected in comments made by the prosecution's 
opening statement of the Lolotoe trial, where it was suggested that 'From this record 
shall future generations know not only what this generation of East Timorese have 
suffered [but also] provide a contemporary yardstick and an authoritative and 
impartial record to which future historians may turn for truth, and future politicians 
for warning'. To this end, the President Judge expressed the view that the Special 
Panel trials accomplished these aims by providing accountability, punishment and 
deterrence through due process, by giving victims and witnesses the opportunity to be 
present in court and give testimony. However His Honour expressed the sentiment 
that by endorsing plea bargaining, the Special Panel may undermine the crucial role it 
played in facilitating justice, reconciliation and truth-telling. 190  

As discussed in chapter 4 of the thesis the Special Panel is not alone in allowing plea 
arrangements. 191  In the Ad Hoc Tribunals, plea bargaining was implicitly allowed, but 
employed generally only in cases where the accused was a low ranking officia1. 192  
This is because it was felt that the offer of a bargain to high ranking officials, not only 
trivialised the charge, but failed to deliver justice to the victims. As the majority of 
defendants before the Special Panels can be considered relatively low level, the 
practice of plea bargaining in the serious crimes trials is consistent with international 
practice. 193 

Importantly, however the Transitional Rules are ambivalent. On the one hand the 
qualification contained in Section 29A.5 of UNTAET Regulation 2001/25 permitting 
the Panel to ignore the submissions of the parties gives the plea bargain an unofficial 
status. However on the other hand the wording of Section 29A, referring to 'any 
discussions between prosecutor and defence regarding modification of the charges', 194  
by logical extension recognises that such discussions are likely to occur. The 
weakness of the procedure is that there is no codification to support it. As such the 
unofficial position is that the accused is permitted to take advantage of negotiations 
with the prosecution on the understanding that the court will ultimately exercise its 
own discretion. In circumstances where plea-bargaining has spared the need for a 
formal trial, there has been a resulting advantage to the court and the international 
community generally. The accused begins rehabilitation earlier, a trial and associated 
expenses have been avoided, the matter is finalised expeditiously, unnecessary 
hardship to witnesses have been circumvented, and the system is permitted to attend 
to other backlogged matters. However for the accused, a plea bargain involves risk, 
due to the unofficial nature of the procedure. The accused waives certain rights in the 
exchange, modifying his/her conduct on the basis of promises made, for which the 
court might ultimately pay no regard. In attempting to find the middle way, the rules 
acknowledge that common law style bargains may be struck, but demonstrate a strong 

190 Personal notes of 29/10/02 the Court comment on passing sentenced in the matter of the co-accused Jhoni 
Franca 
191  See Chapter 4 of thesis at 4.3.2(viii). 
192 In practice the ICTY has restricted plea negotiations to lower level officials in order to balance the interests of 
ensuring justice and maximising resources. 
193  JSMP, The Lolotoe Case: A Small Step Forward (2004) 27. 
194  Sect 29A.5 of Transitional Rules. 
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civil law scepticism for the use of such a bargaining mechanisms, resulting is an 
uneasy compromise for defendant concerned. A codification of the procedure is 
therefore a potential area of reform aimed at minimising the risk to the accused and 
extending an equality of arms between the parties. 195  

A.10.1.5 Procedure upon entry of a Guilty Plea 
One of the most significant differences between the common and civil law system 
occurs when a criminal defendant admits to the crime. At common law, once the plea 
is established as both real and informed, the acceptence of a guilty plea brings an end 
to the controversy and the case proceeds to sentencing. By contrast, the fact that the 
defendant has confessed is merely one more fact that is entered into evidence, in civil 
law systems. A confession by the defendant does not remove the requirement that the 
prosecution present a full case. As such, the guilty plea procedure per se derives from 
common law practice, which places a particular importance on the entering of a plea 
to the charge, enabling the accused to plead innocent or guilty at the start of the 
proceedings. Civil law jurisdictions, on the other hand, treat an admission of guilt as 
part of the evidence to be considered and evaluated in the course of a trial. 

Notwithstanding the common law's acceptance of a plea as a waiver of the right to a 
full trial, the courts acknowledge that the handling of an admission of guilt is an area 
of criminal procedure that can involve issues of substance, for example, when an 
equivocal plea (ie; a guilty plea that is accompanied by an excuse or qualification) is 
made to the court. In such circumstances, the common law has developed a procedure 
for determining whether the applicable law extends to the accused a complete defence 
or simply a mitigation of sentence. If the answer is one that requires evidence to be 
brought to prove the assertion, the matter is usually referred back for a full trial. This 
is because whilst the common law rationale behind the guilty plea procedure is 
minimising costs, and saving court time and avoiding the inconvenience and trauma 
of a trial, particularly to victim/s and witnesses. On this basis this common law 
institution of the plea has found its place in • the international criminal fora. I96  
Consequently, in all the relevant statutes of modern international criminal tribunals 
and courts, there are provisions setting out a procedure whereby the Trial Chamber is 
required to satisfy itself that the rights of the accused are respected, and confirm that 
the accused understands the indictment, before instructing the accused to enter a 
plea: 97  

195 Ideally there would be provision made for a separate court to hear the plea, as a fresh matter unaffected by the 
previous truncated proceedings. In circumstances where there are co-accused, a separate plea and sentencing 
hearing has the added benefit of not prejudicing the trial for the remaining defendants. Alternatively the rules could 
provide for the entry of a provisional plea on the basis of a negotiated agreement with the prosecution. The Special 
Panel, after hearing the prosecution set out the terms, could then indicate whether it intends to pay regard to the 
will of the parties. In circumstances where the plea bargain is unacceptable to the court, a warning is issued. This 
would permit the accused to retract his provisional plea and maintain a plea of not guilty. Thereby eliminating the 
risk to the accused and at the same time promoting efficiency in justice. This procedure is employed in some 
common law jurisdictions but would be strongly opposed by civil law jurisdictions who would perceive this an 
anathema to the processes of justice. 
196 Article 20(3) of the ICTY Statute, Art. 19(3) of the ICTR Statute, Article 64(8)(a) of the ICC Statute and Sect 
29 of Transitional Rules. 
197 At the 1CTY, the admission of guilt provision was first tested in the Prosecutor v Erdemovie case. Rule 62 
(subsequently repealed) of the Rules of Procedure and Evidence provided, inter alia, that upon transfer to the 
Tribunal, the accused was to be brought before the court as soon as possible and permitted to enter a plea; if the 
plea was guilty. However neither Rule 62 of the Rules nor Article 20(3) of the ICTY Statute gave the judges 
adequate guidance on how to deal with a guilty plea. As a conseqUence the Trial Chamber's formulated its own 
procedure for accepting a guilty plea. (See Prosecutor v Erdemovie 31 May 1996) This formula however was 
eventually overturned by a majority on Appeal. (Prosecutor v. Drazen ErdemoviO, case No. IT-96-22-T, Trial 
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It is generally accepted that in international criminal practice, that if accepted, a guilty 
plea should in principle give rise to a reduction in the sentence, 198  depending on the 
circumstances. 199It is further generally accepted that an accused who• pleads guilty 
waives certain crucial fair trial rights. m  This waiver may therefore only be admitted 
under very stringent conditions where the trial court has discharged a duty to ensure 
that an accused understands the charges, unequivocally accepts his/her guilt, and fully 
appreciates the consequences of the plea. 

It is an imperative set out in the Transitional Rules that the Special Panel must satisfy 
itself that a number of safeguards set out in Section 29A of UNTAET Regulation 
2001/25, have been met.. The Special Panel must be careful to establish that the 
accused understands the nature of his plea, the consequence of that admission, and 
that the plea is genuine, voluntary and made upon the basis of an informed decision. 
This is an onerous duty on the court that cannot simply be 'mechanically 
discharged,' 201  but rather requires a detailed inquiry. Once there is sufficient cause to 
accept the plea of guilty, the Panel is then required to establish that the factual 
material furnished, supports a finding of guilt. The panel must match the charges on 
the indictment, with the particulars, the testimony of witnesses and any other material 
filed in support of a conviction. A Panel must not proceed to convict, in circumstances 
where it is satisfied that the charges are proved. 

In the Lolotoe case the defendant Jose Cardoso Fereira maintained a plea of not 
guilty while at the same time his co-accused entered guilty pleas on the same facts. 
Pursuant to the Transitional Rules the Tribunal then proceeded to make a positive 
finding of guilt and hear the plea in mitigation for both co-accused. The trial proper 
was suspended and resumed directly after dealing with the co-accused. In the 
circumstances the judges effectively satisfied themselves that on the facts, as per the 
indictment and accompanying case file (containing witness statements and 
expert/forensic reports), that there was a sufficient prima facie case to substantiate a 
conviction for both co-accused. 

In the case of the co-accused Jhoni Franca, the charges were put to him, and the plea 
of guilty was entered for the first three charges. However the defendant then looked 

Chamber II, Judgment, 29November 1996; Prosecutor v. Drazen Erdemovii., case No. IT-96-22-A, Appeals 
Chamber, Judgment, 7 October 1997, with Joint Separate Opinion of Judge McDonald and Judge Vohrah and. 
Separate Opinions from Judges Cassese, Stephen and Li By four votes (Judges Cassese, McDonald, Stephen and 
Vohrah) to one (Judge Li), the Appeals Chamber found that- the guilty plea was not informed. Guidance on how to 
deal with a guilty plea came in the form of a test identified by Judges McDonald and Vohrah. (Erdemovie Appeal 
Decision, Joint and Separate Opinion of Judges McDonald and Vohrah,., para. 8). This test was eventually adopted 
by amendment in both the ICTY and ICTR Rules of Procedure and Evidence. See: Rules of Procedure and 
Evidence (ICTY) (adopted 11 February 1994 and subsequently amended), Doc. IT/32/Rev.20 and Rules of 
Procedure and Evidence (ICTR) (adopted 29 June 1995 and subsequently amended). 
198 

Prosecutor v. Stevan Todorovie, case No. IT-95-9/1-S, Sentencing Judgment, 31 July 2001. Prosecutor v. 

Goran Jelisie, case No. IT-95-10-T, Judgment, 14 December (1999). 
199 

Prosecutor v. Jean Kambanda, case No. ICTR 97-23-A, Judgment, 19 October (2000). In this case the former 
Prime Minister pleaded guilty, but despite his concession the Trial Chamber of the ICTR nevertheless imposed the 
maximum penalty, a life sentence. This was upheld on appeal. 
200 By pleading guilty, the accused waives certain rights such as: (I) the presumption of innocence,(2) the right to a 
full trial and (3) the right to confront and to test the prosecution case through the crossexamination of witnesses 
and calling evidence in his/her own defence. 
201 

Prosector v Jean Kambanda Case No. 97-23-A, Judgment, 19 October (2000) 76. This is a decision from the 
ICTR to the Appeals Chamber. 
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confused when the remaining two charges of imprisonment were put to him. 202  In 
order for the accused to understand the nature of the charge, the President Judge 
simplified the matter for him. This prompted an emphatic denial from the defendant. 
The panel sought clarification from his defence counsel and gave counsel a brief time 
to consult with the defendant. When the charge was put a second time to the 
defendant he again clearly stated that he was not responsible for the act of 
imprisonment. This was in contrast to his clear admission to the previous three 
charges. The defence requested the opportunity to speak with his client who appeared 
at this stage perplexed. However after a brief adjournment the defendant admitted his 
guilt stating: I have spoken with my lawyer and I am guilty. The panel was satisfied 
with this response, and proceeded to record his plea. 203  

The manner in which this guilty plea was taken, and the ambiguity of the defendants 
initial retort, ought to have raised issues as to the reliability of the plea. Given the 
gravity of the charges, it is arguable that greater care should have been taken in 
ascertaining the genuineness of the plea, and the depth of appreciation of the 
consequences. The lack of clarity of the defendant's conviction as to his own guilt, 
and the heavy reliance placed upon his legal representative for direction as to how to 
plea, ought to have alerted the Panel. The two previous denials had been unequivocal 
as to innocence, yet the Panel accepted a guilty plea without testing the authenticity of 
the plea. 

The court should have satisfied itself that the defence counsel had not overwhelmed 
the will of the defendant in an effort to meet the requirements of the plea bargain. 
This view was supported by the holding of Judge Egonda—Ntende in the decision of 
Joao Fernandes v Prosecutor General 2' (in a separate o5pinion) who held that it is 
insufficient to record an accused's plea at face value. 20  Given the gravity of the 
crime, and complexity of the charges, the lack of sophistication of the accused, and 
the fundamental problems associated with translating legal technicalities the duty to 
be vigilant in discharging this obligation is a central pillar of procedural fairness. His 
Honour stressed that it was essential that the accused comprehend that he is forfeiting 
the procedural right of a full public trial. 

Nevertheless, on 29 October 2002 the defendant entered a formal plea, and was 
convicted on the same day of five counts of crimes against humanity. As per the plea 
bargain the remaining three charges were withdrawn and a sentence of five years 
imprisonment was imposed. 206  It was observed that the Panel's deliberations were 
brief, and that in the time allowed make a finding, on the basis of hundreds of pages 
of witness statements and reports, a 20 minute adjournment would only have allowed 
for cursory treatment of the material. In his analysis of the Lolotoe trial, Australian 
Federal Court Judge, Justice Shane Marshall, without making a direct criticism of the 
Special Panel, cites with approval the view of the international monitors, that the 

202 JSMP The Lolotoe Case: A Small Step Forward. (2004) 27. Also the confusion of the defendant was observed 
by the author who was present in the gallery of the court when the plea was taken (See personal notes 24/10/2002) 
203 JSMP The Lolotoe Case: A Small Step Forward. (2004) 27. 
204 Joao Fernandes v Prosecutor General Criminal Appeal, Case no. 2/2001 Judgment issued 29 June 2001. 
205 Ibid.,30. 
206 Note that the ultimate sentence imposed was two years less than the parties had agreed. The court in passing 
sentence determined as per Article 64 (1) of the Indonesian Criminal Code that where a number of misdemeanors 
constitute a continuous act only one penal provision shall apply. 
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cursory treatment of the facts in accepting the admission of guilt for the purposes of 
conviction was less than satisfactory. 

In dealing with the plea agreements, the court accepted, on a wholesale 
basis and without rigorous analysis, that the facts established in the 
truncated proceedings did substantiate the admission of guilt and the 
consequent convictions which were recorded. 2" 

Not withstanding the brief time taken, the trial was recommenced following the 
completion of the sentencing hearing for Joni Franca. However after nine days of 
trial the second co-accused Sabino Gouvia Leite submitted a plea agreement. The 
process of taking the plea and suspending the trial to hear the sentencing matter was 
repeated. Here again it was presented to the panel in mitigation that leniency should 
apply on the basis that the defendant had not committed acts of violence, drawing 
comparisons with the remaining accused in order to reduce individual culpability. On 
20 November 2002, Sabino Gouvia Leite was sentenced to three years on the basis of 
his criminal responsibility for crimes against humanity as per the indictment. This 
penalty was backdated and a calculation of parole period was applied. On the basis of 
this calculation together with a favourable prison report submitted by his defence, the 
prisoner was conditionally released. 

A.10.1.6. Co-accused plea of guilty/ separation from tria1 208  

Article 14(1) ICCPR provides; In the determination of any criminal charge against him 
...everyone shall be entitled to a fair and public hearing by a competent, independent and 
impartial tribunal established by law. 

At Common law, it is possible for an indictment to include two or more counts which 
charge different defendants with different offences, even though there is no one count 
common to all defendants. However, there must be a sufficient linking factor between 
the separate offences to justify their joinder in the one indictment. The general 
principle is that charges for any offence may be joined in the same indictment if those 
charges are founded on the same facts, or form or are part of a series of offences of 
the same or similar character. In cases, where defendants have been joined, there is a 
possibility of an application for severance into separate trials. Severance may be 
ordered where the admissibility of the evidence is not the same against each defendant 
or where the case would otherwise be too long and complicated. 

In the Lolotoe case, at the Preliminary Hearing stage, 2" the question of the two absent 
accused was raised. The public prosecutor submitted a request for a warrant for their 
arrest,210 and at the same time asked for severance. On the question of severance 
public defender Siposami Malunga opposed the application. The Special Panel held 
that pursuant to section 27.2 of UNTAET regulations 2000/30 that after a case is 
assigned to a panel or judge, any party may at any time lodge a motion with the court, 

207 Marshall, The East Timorese Judiciary: At the Threshold of Self Sufficiency (2005) 27. 

208  Dawson, 'Joint Trials of Defendants in Criminal Cases: An Analysis of Efficiencies and Prejudices' (1979) 
Michigan Law Review 1379. 
209  See personal notes, Preliminary Hearing held 6 Aril 2001 
210 Note that the judge had issued warrant on 1 March 2001 but these requests were required to be reissued 
because the requests were made after the indictment was submitted to the Special Panel. 
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for relief. Accordingly, the Panel considered the submission of the public defender, 
but held that given the circumstances where two of the defendants are abroad the 
application of the Prosecution had 'some plausibility'. The Panel held that; 

Considering that there are five co-accused in the one indictment — two of 
them in unknown territory and presumably in Indonesian Territory — the 
court shall guarantee for all defendants a lawful and a fair trial. That 
includes the duty to provide them quick decisions. If all the defendants 
remain in one indictment in order to be tried together, whilst the public 
prosecutor is searching for two of them, it could indeed delay the trial for 
the other three who have been under arrest for months. Therefore the court 
decides for the severence of the charges against Banbang Indira and 
Francisco Noronah. (italic added)2II  

The severance of an accused from the indictment again became an issue at trial when 
Jhoni Franca indicated an intention to enter a change in plea. The prosecution had 
called its third witness when counsel for Jhoni Franca indicated his intention to make 
an admission of guilt. There had at this stage been a significant delay in the 
proceeding, (a period of some months had elapsed), allowing time for the prosecution 
to settle a plea bargain with the defendant Franca. Upon entering a plea of guilty to 
the charges the trial suspended to hear the plea in mitigation. As discussed above, the 
plea of Jhoni Franca was shortly followed by a guilty plea of, Sabino Gouvia Leite. In 
both cases, subsequent to convictions being recorded, each of the co-accused 
respectively, had a separate hearing to determine sentences. 

Although the Transitional Rules are silent on the issue Defence counsel for Jose 
Cardoso Feirera argued that for reasons of a fair trial the appropriate manner in 
which to proceed would be to take the plea and then sever the matters from the trial 
and adjourn the sentencing hearing until after the trial determination. It was argued 
that to proceed to a finding of guilt would prejudice the case for the remaining 
defendant who maintained a plea of not guilty on the basis of the same set of facts 
before the panel. It was further argued that a finding of guilt would pre-judge the 
matter. This is particularly so where there is not a jury, but rather a Panel that decides 
both questions of law and fact. According to the international monitors; 

Defence counsel for Jose Cardoso raised the question of how Jhoni 
Franca's admission would affect the trials of the other two co-defendants. 
For instance, how could the Court convict Jhoni Franca on the basis of his 
admission of guilt and then in the same trial not be prejudiced against Jose 
Cardoso, who is accused of the very same charges (based on the same 
events as described by the same witnesses) that Jhoni.  Franca has pleaded 
guilty to? ...It was therefore suggested that the Court make no findings as 
to Jhoni Franca until the end of the tria1.212  

In response, the prosecution argued that the procedure in s 29A must be strictly 
followed. Specifically, Section 29A stipulates that after hearing a plea, the court must 
take prescribed steps Accordingly the prosecution argued that notwithstanding 
multiple defendants, an order to adjourn the proceedings until after the principal trial 
would have involved a creative interpretation, if not an improvised measure where the 

211 Preliminary Hearing Summary and Decision rendered 6 April 2001 at p 4. para 2. 
212 JSMP The Lolotoe Case: A Small Step Forward (2004) II. 
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regulations are silent. The prosecutor further claimed that proceeding to conviction 
would not compromise the benches objectivity, nor prejudice the other defendants. 

In addition, a more practical argument was raised with regard to the issue of Jhoni 
Franca becoming a witness. If he was not sentenced until the end of the trial, Jhoni 
Franca would be prevented from giving testimony as he would still have an interest in 
the proceedings. The prosecution claimed that they should have the opportunity to call 
Jhoni Franca and that this necessitated the disposition of his case as soon as possible. 

At common law a plea of guilty by a co-accused is not admissible against the accused 
and should be done in the absence of a jury pane1. 213  It follows then that the common 
law intention of separating the plea from the trial is to avoid the prejudice which will 
undoubtedly flow from the co-accused's admission of guilt. The position of the civil 
law on joinder and severance of cases however seems completely untouched by 
concerns underlying the common law need for impartiality and independence. 214  
There is not the same concern that an adjudicator, might convict a defendant of the 
crimes charged, on the basis of familiarity with the evidence of the co-accused, or, 
that they might resort to inferences which would be avoided if the matters were heard 
separately. This is largely because civil law judges are deemed to be professional. 

The Defence for Jose Cardoso Fereira raised the issue that when a co- accused makes 
an admission of guilt, the suspension of the trial to hear the plea and make a finding of 
guilt, prejudices the trial for the remaining accused. It was argued that the panel by 
convicting Jhoni Franca, who was indicted for the same charges, on the basis of the 
same facts and the events described by the same witnesses, could not than in all 
fairness be unaffected by such a finding for the purposes of extending a fair trial to the 
co-accused who maintain their innocence. The basis of the oral application of the 
defence for Jose Cardoso Fereira, was that the court noted the change in plea, and 
adjourned the matter until after the hearing of the trial. 

The Prosecution opposed the application on three grounds. Firstly on the basis that 
section 29A of the Transitional Rules set out a strictly formal procedure for the taking 

• of a plea and did not prescribe such an adjournment. Secondly, that the prosecution 
had strong support for the professionalism of the Judges, and their ability to separate 
the matters. And thirdly, and perhaps most importantly for the prosecution, the 
adjourning of the guilty plea until after the trial, would prevent the prosecution calling 
the co-accused as a witness on the trial. An early disposal of the matter would allow 
the co-accused to give evidence. 215  

Defence counsel for the co-accused Jhoni Frana wishing to exit the trial, supported 
the prosecution's application to hear and determine the plea. In Franca's defence it 
was argued that deferring the plea defeated the benefit of an admission of guilt to have 
a speedy resolution and avoid delay. This joint position of the prosecution and the 
defence for Jhoni Franca, was ultimately upheld by the Special Panel. The court held 

213  See R v Velardi NSW CCA 24/5/1996. 
2I4Zuckerman, The Principles of Criminal Evidence (1989)337-39. 
215  This type of arrangement highlighted the danger of plea bargaining where the prosecution offer a lenient 
negotiated agreement and then call this co-accused to give evidence against the most significant accused on the 
indictment. 
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the prosecution position that a strict reading of s 29A must be followed. Further the 
Presiding Judge held that: 

s 29A clearly provides for a guilty plea at any stage before the final 
decision of a case. Where an admission of guilt is given there are clear 
steps the Court must take and there is no provision allowing the Court to 
stall this process. The Court therefore decided to hear Jhoni Franca's guilty 
plea, determine whether facts exist that support the plea, and then 
determine sentencing. The cases of Jose Cardoso and Sabino Leite would 
be stalled until the completion of this process. 216  (italics added) 

However, it cannot be discounted that prejudice flowed to the remaining accused, 
compounded by the hearing of the mitigating and sentencing material of the co-
accused exiting the proceeding. In his Sentencing Hearing the co-accused Jhoni 
Franca drew comparison and made unchallenged inflammatory comments (through 
his defence counsel) such as 'At least my client is not accused of having raping or 
murdering anyone,' in effect pointing the finger and undoubtedly prejudicing the 
accused right to have his matter heard by an independent and impartial tribunal.. 
Similarly, upon the exit of Sabino Gouvia Leite from the trial, in the course of his 
Sentencing Hearing his defence counsel, in an effort to diminish culpability, stressed 
that his client had not been charged with committing acts of violence, but only 
provided information. 

Having failed in an application to oppose the severance of the co-accused, counsel for 
Jose Cardoso Feirera made a subsequent application, to be present at the hearing of 
the plea of guilty for the co-accused Jhoni Franca, so as to protect Jose Cardoso 
Feirera from prejudicial material presented in the guilty plea of the co-accused. This 
application was refused, thereby leaving Jose Cardoso Feirera's Defence counsel to 
sit in the gallery as a member of the general public with no right of audience, to a 
matter that had not been officially severed from the indictment. 

On 29 October 2002, Jhoni Franca was convicted of five counts of crimes against 
humanity as per the plea agreement. As part of the bargain, the remaining three counts 
were withdrawn by the prosecution. The Court therefore handed down a sentence of 5 
years imprisonment, two years less than that agreed upon in the plea bargain. After 
hearing a further 9 days of prosecution witness testimony, Sabino Gouvia Leite 
submitted a plea agreement to the Court. Sabino Gouvia Leite pleaded guilty to 
torture, inhumane acts and the three counts of imprisonment. The charge of 
persecution was withdrawn. In both Sentencing Hearings character witnesses were 
called to give evidence in order to highlight the co-accused's respective support for 
the independence movement and the activities of FALINTIL. In addition, both used 
the Sentencing hearing as an opportunity to read a statement to the court in his own 
defence, expressing remorse. Importantly the Transitional Rules are silent on the 
question of Sentencing Hearings per se. There is no provision that expressly provides 
for the calling of evidence for the purposes of presenting sentencing material. It is 
possible that the Panel derived its authority for such a procedure from a liberal 
interpretation of Section 29 A 4 under the heading; 'Proceedings on an Admission of 
Guilt' which provides that where the Special Panel is of the opinion that a more 
complete presentation of facts is required it may request the prosecutor to present 

216 JSMP The Lolotoe Case -  A Small Step Forward (2004) 12. 
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additional evidence (including the testimony of witnesses) or in the alternative reject 
the plea of guilty and resume the trial. This provision however, read literally, refers to 
a proprio motu direction of the court to call evidence in circumstances where it 
requires to be furnished with further presentation of facts to satisfy an acceptance of a 
guilty plea, as opposed to evidence to support the amelioration of sentence. While 
Sentencing Hearings are not without precedence in the international criminal 
procedure, the conduct a full and separate Sentencing Hearings, permitting the 
defence the opportunity to call evidence in mitigation, have no express authority 
under the Transitional Rules and were perhaps a legal invention or innovation. 217  

A.10.2 THE TRIAL 
The ordinary trial ran from 5 March 2002 until 5 April 2003, and was conducted over 
20 sessions until it was finalised with the conviction of Jose Cardoso Fereira. 

A.10.2.1 Opening statement 
Pursuant to Section 33.1 of the Transitional Rules the presentation of evidence began 
with the President Judge offering the defendant/s an opportunity to address the court. 
This opportunity is rarely availed of, and in practice actively discouraged by defence 
counsel in the jurisdiction. This opportunity for the defendant/s to engage in open 
dialogue with the court is a civil law feature, which is at odds with other predominant 
common law trial features such as: (i) the general onus of proof upon the 
prosecution,218  (ii) the right to silence 219  and (iii) the general expectation that the 
defendant will speak through his/her legal representative. As a consequence of the 
tension between opposing expectations, defence counsel generally advise the accused 
against taking up the option and put the prosecution to proof. 

In practice the trial begins with an opening address delivered by the parties. While 
there is no express provision contained within the Transitional Rules which identifies 
opening statements from counsel as a procedural feature of the trial, this practice has 
nonetheless emerged as a characteristic drawn from the common law. This feature 
tends to lean the trial procedure in favour of the adversarial model, as both sides 
"draw the battle lines", and set out in advance the contentious facts in issue. In an 
intentional fashion the opening address establishes early in the trial procedure the two 
'sides' of the case, and the intention of both parties to pursue a case for and against 
the accused. 

In the Lolotoe trial, the Prosecution's opening statement emphasised the significance 
of the alleged facts (as per the indictment), and stated an intention to establish, over 
the course of the trial, a nexus between the occurrences in the sub-district of Lolotoe 
and the greater scheme of events, happening in a widespread and systematic context, 
throughout East Timor. In the opening address the Prosecution stated: 

The accused persons are not being tried today because they yielded to the 
normal frailties of human beings. It is their planned, orchestrated and 
widespread campaigns and acts of violence and inhumane treatment of 

217 However, separate sentencing hearings are employed by the Ad Hoc International Criminal Tribunals, so the 
procedure is not with out precedent albeit not expressly provided for. 
218 For treatment of the issue of onus of proof under the Transitional Rules see this case study at A.12. I .2. 
219 Sect. 6.3(h) of the Transitional Rules. 
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civilians which brings them before this court 220  

The Prosecution, then went on to set out how they would go about establishing its 
case indicating that, in the course of the trial, from a total of 45 statements filed with 
the court, the Prosecution intended to call 25 witnesses, who were all witnesses to the 
facts. No expert witnesses would be called, despite the tendering of official forensic 
findings and expert historical accounts of the events leading up to, and surrounding, 
the referenthun. 221  Since the parties had, prior to trial, filed a list of agreed 
witnesses,222  the evidence in the trial centered around the statements that were in 
contention. 223  The prosecution used the opportunity of an opening address to set out 
the case against the defendants, and forecasted the content of what was expected to be 
adduced from the witnesses and in what order they would be called. Since many of 
the charges related to a series of events, it was explained that the evidence deduced 
from the witnesses, at times, would apply to multiple defendants and covered many 
counts. In this way, the prosecution case did not deal with each count discretely but 
rather a generalised treatment of the facts. 224  This party controlled method of factual 
presentation was unambiguously adversarial in nature. 

In response the respective defence counsel gave brief summaries of their respective 
cases. Pursuant to Section 26.3 of the Transitional Rules the defence were required to 
file a list of the 'evidence and witnesses to be presented.' This constitutes a stricter 
disclosure regime than is generally the case in common law jurisdictions. 225  Rather 
than permitting the defence to wait until the close of the Prosecution case, this 
provision places an obligation to disclose its case at a much earlier stage. Whilst the 
parties are in control of the presentation of their case, this provision swings the 
pendulum back in favour of the inquisitorial notion that the parties are to assist the 
court in its inquiry. The forecasting of defence submissions from an early stage of the 
trial places the defendant in a weaker position than his/her common law counterpart 
who is generally silent until the full extent of the case against him becomes apparent. 
Furthermore, this procedure can potentially prejudice the defence's application for a 
'no case' submission at the close of the prosecution's case, since the defendants 
perspective has already been shared with the court through the opening address and 
the disclosure of witness lists. 

A.10.2.2 Principle of Equality of Arms 

Principle Article 14(1) of the ICCPR provides that: 
All persons shall be equal before the courts and tribunals 

220 JSMP unofficial transcript of Lolotoe trial 5 March 2002. 
221 There is no evidentiary requirement under the Transitional Rules to call the authors of reports filed with the 
court — as such expert witness reports were often filed and formed part of the court file without the need for 
authentication of the various reports or the content therein. 
222 See Prosecutor v Jose Cardoso Fereira, Request to Admit Evidence Under Section 36.3(b) of the Transitional 
Rules of Procedure and Evidence, at Appendix F. 
223 Filed copies of statements of agreed witnesses remained on the court file (much like a civil law dossier) even 
though the witnesses attesting to the statement was not called on the trial. In this way a sizable portion of the 
written material contained in the file, constituted a trial by dossier. 
224 Note that as the trial progressed the case for the prosecution was simPlified, owing to the fact that two of the 
three defendants exited the trial by way of plea of guilty. This meant that the prosecution was then able to 
concentrate the focus of the trial on the remaining sole defendant. 
225 Apart from the filing of an alibi notice, the common law defendant is under no obligation to disclose his/her 
case. See Aronson and Hunter Litigation: Evidence and Procedure (1995) 625. 
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In requiring the opposing parties to set out the case for and against the trial begins at 
an early stage to take shape as an adversarial contest. As such the single most 
important criterion in evaluating the fairness of a trial is the observance of the 
principle of equality of arms between the defence and the prosecution. It would be 
difficult to identify in advance all of the situations that could constitute violations of 
this principle, however, the right to equality before the law includes the equality, of 
access to, and treatment by, the courts for both the Prosecution and the Defence. The 
test being whether one or other party operated at a disadvantage vis a vis the other.226  

The principle is 'far from settled' 227  as to its extent and scope, and is still largely 
undeveloped in the jurisprudence. However, the most comprehensive case to deal with 
the question of equality of arms in international criminal law jurisprudence, was the 
1999 Appeals Chamber decision of Prosecutor v Tadic 228  in which the Defence 
argued that the accused was denied the right to a fair trial inter alia on the basis that 
the contest was unequal. The Appeals Chamber ultimately rejected the defence's basis 
of appeal, but not before setting out the scope and content of the principle of equality 
of arms. 229  The court held that: 'the principle of equality of arms falls within the fair 
trial guarantee under the Statute' 230  concluding that the notion 'obliges a judicial body 
to ensure that neither party is put at a disadvantage when presenting its case.' 231  
Similarly, in a separate decision of Judge Vohrah in the Tadic case his honour 
stipulated that the principle is intended to be exercised in favour of the accused so as 
to preclude any injustice. He added that: 

The principle is intended in an ordinary trial to ensure that the Defence has 
means to prepare and present its case equal to those available to the 
Prosecution which has all the advantages of the state on its side 232  

The Rwanda Tribunal looked at the question as to whether the right to quality of arms 
includes the consideration of resources. In the case of Akayesu the trial chamber held 
that a disparity of resources did not constitute a denial of equality between the parties, 
drawing a distinction between equality between the parties and equality of means and 
resources. 233  Similarly in Kayishema the court held that 'the rights of the accused 
should not be interpreted to mean that the defence is entitled to the same means and 
resources as the prosecution. Any other position would be contrary to the status quo 
that exists within the jurisdiction throughout the world and would clearly not reflect 

226This concept is encapsulated in the term 'equality of arms' which requires that each party to a proceeding has 
equal opportunity to present their case and that neither party should enjoy any substantial advantage over their 
opponent. 
227 Wilson R.J. Assigned Defence Counsel in Domestic and International War Crimes Tribunals: The Need for a 
Structural Approach, (2002) 2 International Criminal Law Review 145-94 at p.188. 
228  Prosecutor v Tadic Judgment Case No. IT-94-1-A, 15 July 1999. 
229 Wilson 'Assigned Defence Counsel in Domestic and International War Crimes Tribunals: The Need for a 
Structural Approach' International Criminal Law Review 2, (2002) 145, 186. 
230Prosecutor v Tadic Judgment Case No. IT-94-1-A, 15 July 1999., para 44. 
231 Prosecutor v Tadic Judgment Case No. IT-94-1-A, 15 July 1999, para 48. 
232 Prosecution v Dusko Tadic, (Separate Opinion of Judge Vohrah) 'Prosecution Motion for Production of 
Defence Witnesses Statements', IT-94-T, 27 November 1996. 
233 Morris and Scharf The International Criminal Tribunal For Rwanda (1998) 527 
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the intention of the drafters of the Tribunal's Statute: 234  From the international 
jurisprudence there would appear to be a distinction drawn between procedural 
equality and actual equality of resources vis a vis the parties. 235  

It is arguable, however, that there comes a point at which the absence of resources can 
fall below a level where the defendant can be said to have been adequately defended. 
For instance, in the first 14 cases tried before the Special Panel, no defence witnesses 
were called to testify. 236  In the Los Palos case, ten defendants faced difficult odds 
when they went before the Special Panel, represented by a total of three national and 
three international lawyers between them. One of the three international lawyers was 
present for only part of the case; another did not speak either of the official languages 
(Indonesian or English) in which the prosecution witness statements were served. 
Indeed the only defence closing arguments which referred to international legal 
authorities was that on behalf of the first defendant, who was represented by the only 
international lawyer in the case with any experience of criminal law. 

Indeed the lack of access to qualified and competent defence counsel was a major 
factor in defendants not enjoying an equal treatment before the courts. Even for those 
defence counsel who had sufficient competent skills the lack of material resource 
(including access to a library, internet access, an interpreter, a case manager, 237  a trial 
transcript, a computer or photocopier) detracted from their ability to professionally 
defend the charges. This lack of resources was emphasised by the international 
monitors report of 20 November 2001, which called for an urgent review of 
administrative structures stating that cion practice the justice system is steering 
dangerously close to falling below international minimum standards.' 238  

This report called for: 

an urgent review of the administrative structures that support the Special 
Panels for Serious Crimes, that the Special Panels be given the level of 
material and personnel support that they need to do their difficult job, and 
that significant improvements in the day to day running of the court are 
urgently needed. [...] Although the transitional administration and the East 
Timorese political leadership have indicated a strong commitment to the 

234 Prosecutor and Clement Kayishema and Obed Ruzindana, Judgment, Case No. ICTR-95-1. 25 May 4999 at 
para 60. Note also that the Appeal Chamber also rejected the same arguments without significantly adding to the 
rational of the court of first instance. 
235 The comments of the International Tribunals are based on a more generous budget and a greater access to 
resources than was the case in East Timor. There is a significant difference in the relative budgets of the 
International Ad Hoc tribunals and the modern hybrid tribunals. For the 2002-2003 period the ICTY budget was 
around $233 million (US) employing a staff of 1301. (see; http://www.un.org/icty/. Note that the ICTR budget for 
the same period was $180 million (US) employing 872 staff http://www.ictr.org/.)  In the 2001 budget allocation of 
$6.3 million for the justice process in East Timor, $6 million was allocated to the Office of the Prosecutor with the 
remaining budget funding the judges. Then in 2002-2003 budget $5 million (US) was allocated to the Serious 
crimes unit employing Ill  staff.( Note that the Special Court for Sierra Leone is not directly funded by the United 
Nations but from direct donations from UN members and as such has a fixed budget of $16 million (US) per year 
for three years. See http://www.sc-sl.org/).  
236 Cohen, Seeking Justice on the Cheap: Is the East Timor Tribunal Really a Model for the Future? East-West 
Center, Asia Pacific Issues, No.61 (2002). 
237 For example in order for the defence to collect evidence in support of its case, defence counsel personally made 
a 4 hour (4 wheel drive) trip to the Lolotoe sub-district to interview possible witnesses. The Court adjournment 
period was used to travel to the remote villages in the sub-district inaccessible (except by military helicopter) 
during the wet season. However once the trial was in session it sat continuously leaving the sole counsel tied up in 
court. This is a resource issue which might have been assisted by the provision of a case manager assigned to the 
defence team. 
238 JSMP, Justice in Practice: Human Rights in Court Administration JSMP Report (2001) 33. 
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protection of human rights, in practice the justice system is steering 
dangerously close to falling below international minimum standards. 239  

Despite such warnings, the situation in the first half of 2002 steadily deteriorated as 
already scarce resources were cut in the course of the overall downsizing of the UN 
mission. While it is impossible to say for certain, it is possible that the poor funding of 
personnel and material resources, impacted the extent to which the accused persons 
brought before the Special Panel enjoyed the full complement of rights that constitute 
a fair standard of trial. 

The problem of disparity of resources, however, was not generally within the Special 
Panels ability to restore. However, there were a multiplicity of means at the Special 
Panels disposal to ensure an equivalence of treatment between the parties many of 
these opportunities were lost as is discussed generally throughout this chapter. 

A.10.2.3 The right to a public hearing 

Principle; Article 14(1) of the ICCPR 
..a fair and public hearing... The press and the public may be excluded from all or part of 
the trial, for reasons of moral, public order or national security.., or where the interests of 
the private lives of the parties so requires, ... 

One means available to the court to ensure that the hearing is equal and fair, is to 
maintain a public and transparent proceedings. Specifically Article 14(1) provides for 
'a fair and public trial' and the publication of a judgment for public record, 24°  as a 
right belonging to the parties. 241  The administration of justice then should make every 
effort to translate fully, the principle of open justice. 242  The principle of 'open justice' 
is a presumption that exists in both civil and common law jurisdictions. Indeed it is 
generally agreed that the public interest is served, where the rights of the accused is 
secured and balanced against the general need for the public to scrutinise the judicial• 
process for even-handedness and transparency. 

It is a generally accepted principle that on 'open court' is an important safeguard for 
an independent judiciary, in place in virtually all democratic societies. The principle 
requires that justice be dispensed in an open manner and that every member of the 

239 
Ibid, 33 

240 
ICCPR Article 14(1) judgments 'shall be made public' except where the interest of juvenile persons otherwise 

requires or where the proceedings concern matrimonial disputes of the guardianship of children. Exceptions from 
the publicity o f judgments are defined more narrowly and precisely than exceptions for public trials. 
241 

ICCPR 14 (1). All persons shall be equal before the courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by law. The press and the public may be 
excluded from all or part of a trial for reasons of morals, public order (ordre public) or national security in a 
democratic society, or when the interest of the private lives of the parties so requires, or to the extent strictly 
necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of 
justice; but any judgment rendered in a criminal case or in a suit at law shall be made public except where the 
interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship 
of children. 
242 See the preamble to the UN Basic Principles on Independence of the Judiciary (1985). Adopted by the Seventh 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders held at Milan (26 August to 6 
September 1985) and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 
December 1985. 
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public has a right to enter a court at any time a trial is in progress. 243  The public nature 
of proceedings is particularly important to the common law which derives its 
authority "from the will of mankind issuing from the people, framed by mutual 
confidence, and sanctioned by the light of reason". 244  The Civil law by contract 
derives its authority from the written code, as opposed to a social regularity. Since the 
judge's authority derives from pre-existing law rather than pre-existing social 
relations — the civil law is less sensitive to public pressures. 245  

The open court principle gives to the public the right to be physically present in court 
in order to assess for themselves the manner in which justice is being dispensed, 
including an assessment of whether their judges are acting independently and in 
accordance with the law. However more often than not democratic societies give the 
press the right to attend, as agent for the people, to publish, comments and reports, on 
court proceedings. The objective is to allow the press to communicate to the public 
the degree to which the standards of a fair trial are being met. 246  

The principle, is nevertheless subject to numerous exceptions, 247  which dictate 
circumstances where the public (and in particular the media) are to have limited 
access to trial hearings. 248  As such, the right to a public trial is a qualified right, with 
permissible exceptions to the rule. Notwithstanding the general requirement to hold 
proceedings, in open court, the public, including the press, may be excluded from all, 
or part, of a trial for the reasons specified in Article 14(1) of the ICCPR and/or the 
procedural rules governing the jurisdiction. As per Article 14(1) of the ICCPR the 
public may be excluded for reasons of morals, public order or national security, or 
when the interest of the private lives of the parties so requires. The public may also be 
excluded 'to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice.' 249  Sect 28 of 
UNTAET Regulation 2000/30 states that an accused is entitled to a public trial, 
qualified only in circumstances where the sensitivity of national security or sexual 
offences dictate, or the interest of justice would suggest otherwise. 250  What is less 
clear however, is when the exceptions to a public trial arise, and to whom they apply. 

This ambiguity about when and to whom exceptions to a public trial apply, became an 
issue in the Lolotoe trial. It was considered appropriate by the court to suspend the 

243 The principle of a public trial however is heavily qualified in most domestic jurisdictions. Exceptions relate 
mainly to young offenders and the judicial discretion exercised to maintain security and order in the court as part 
of the guarantee of a fair trial. 
244 It is unknown what the original origins of this phrase is but it appears carved on the side of the Justice Building 
in Washington. 
245 Papadopoulos Introduction to Comparative Legal cultures (2003) 5. 
246 For a discussion on the relationship between the judiciary and the press generally, see Kelly Free Press v. Fair 

Trial: Judicial-Media Interaction (1995). 
247 

ICCPR Art 14.1: 'The press and the public may be excluded from all or part of a trial for reasons of morals, 
public order (ordre public) or national security in a democratic society, or when the interest of the private lives of 
the parties so requires, or to the extent strictly necessary in the opinion of the court in special circumstances where 
publicity would prejudice the interests of justice'. See Davis 'The Injustice of Open Justice' (2001) 8 James Cook 
University Law Review 92, 104. 
248 

ICCPR Art 14(1), See also Davis, 'The Injustice of Open Justice' (2001) 8 James Cook University Law Review 

92, 98-99. 
249 

ICCPR Article 14(1). 
250 This section is in line with what Amnesty Intemational refers to 'as an essential safeguard of the fairness and 
independence of the judicial process, and a means of protecting public confidence in the judicial system' Amnesty 
International Fair Trial Manual, Chapter 14. 
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defendant's right to a public hearing, and to close the court for the taking of evidence 
relating to the charges of rape. Whilst the decision to close the court was not on the 
face of it unprecedented, the decision to extend the decision to include international 
court monitors was a source of controversy. The Defence Counsel for Jose Cardoso 
Feirera made submissions to the court to the effect that 'a closed court' did not extend 
to the human rights monitors whose role it was to ensure transparency and 
international fair trial standards. Also, with respect to the exclusion of international 
monitors the defence argued that international monitors and human rights workers 
should not be included as 'the public' for the purposes of a closed hearing. It was 
further submitted that the identity of the witnesses was already protected by their 
reference as Victim A, B and C. and that the defendant's right to a fair and public trial 
outweighed the need to limit the discomfort to the witnesses. This submission was 
overruled. The court was closed to all observers as a matter of privacy to the 
witnesses, and on the basis of logic that monitors could not report on what occurred 
during closed proceedings, as such should they be excluded from the tria1. 251  

The court ruling with respect to the international court room monitors merged two 
distinct concepts with respect to the role of international observers; those being the 
right to be present and the right to publish. This decision of the court, failed to give 
cognizance to the integral role of international human rights monitoring in 
international criminal trials, failed to extend the monitors the presumption of 
professional integrity, and underestimated the ability of monitors to report on closed 
sessions without jeopardising the identity of the witnesses. The situation was 
particularly concerning as some of the more questionable breaches of trial procedure 
occurred during the closed session and the hearing of evidence from the protected 
witnesses. 

With respect to this decision in the Lolotoe case, the court discretion should arguably 
have been exercise in favour of an open hearing 252  and in favour of the accused Jose 
Cardoso Fereira, In a nascent legal system, such as the type that existed in East 
Timor, unless there are countervailing factors that, on balance and in consideration of 
the public interest, require the court to be closed, a public trial should be the norm and 
any measure taken with respect to the protection of witnesses must be weighed against 
the rights of the accused, such that an order for privacy, confidentiality or even 
anonymity253  is appropriate only in so far as it is consistent with the objectives of a 
fair trial. 

In addition, the requirement for a trial to be public, not only relates to access to 
hearings, but also access to listing information, public access to court documents and 
the general dissemination and publishing of judgments. With respect to the public 
nature of documents, there were extensive problems experienced by the press and 

251 Lolotoe trial personal transcript, 19 November 2002 
252 For example, if opening the hearing would divulge the identity of a juvenile victim or the victim in a sexual 
assault case. 
253 Creta 'The Search for Justice in the Former Yugoslavia and Beyond: Analysing the Rights of the Accused 
under the Statute and the Rules of Procedure and Evidence of the International Criminal Tribunal for the Former 
Yugoslavia' 20 Houston Journal of International Law (1998) 381, 395. In the International Ad Hoc Tribunals a 
distinction was drawn between protective measures which sought to rely upon confidentiality as opposed to 
securing anonymity. The former category of measure involves non disclosure to the public while the latter involves 
non-disclosure to the accused, see Prosecutor v Tadic, Decision on the Prosecutor's Motion Requesting Protective 
Measures for Victims and Witnesses Case no. IT-94-1-T (Aug 10, 1995) para 4, p.395. 
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254 Regularly the court monitors would have to ask counsel or the Registry for copies of published court 
documents as there was no provision for dissemination of court material to the press or international monitors. 
255 JSMP Justice in Practice, Human Rights in Court Administration (2001) JSMP Thematic Report pl. 
256 In civil law systems a legally trained individual follows a career path into the judiciary, often directly from law 
school. Typically the candidate works their way through a series of promotions to higher levels, in circumstances 
where their superiors deem the individual both qualified and competent. 
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international court monitors in relation to general access to public documents. 254  
Although findings were often read aloud in court, comments on passing sentence and 
final judgments were rarely made available for public scrutiny of decisions. If it were 
not for the general dissemination of court judgments by the Judicial Systems 
Monitoring Program on their website, it would be impossible to obtain information 
about cases heard in the Serious Crimes jurisdiction in East Timor. Furthermore, the 
situation was even worse for the Court of Appea1. 255  

A.10.2.4 A competent, independent and impartial tribunal. 

Principle; Pursuant to Article 14(1) ICCPR a tribunal should be: 
competent, independent and impartial and established by law 

In addition to the scrutiny of the public, there is also a general requirement that the 
members of a court or tribunal be considered competent, independent and impartial. 

Judicial independence and impartiality of individual judges, as it relates to the 
experience in the common law system, is largely reduced to procedural requirements. 
In order that a judge's independence and impartiality is put beyond reproach, a 
complex of procedures are put in place to ensure that members of the bench are not 
influenced by any outside sources, or appear to be capable of such influence. To avoid 
such a perception, judges must have no real, or apparent, contact with a case before it 
comes before them in court, as well as being free from political pressure from the 
legislature or executive arms of government. Further a judge must not be an ally or 
supporter of one of the contending parties. Given the more adversarial/contest nature 
of the common law trial the procedural model is much more sensitive to the issue of a 
judiciary that administers the trial proceedings at arms length. Conversely, civil law 
judges are viewed a professional, in the sense that they have been trained for the 
role.256  In the context of the criminal trial, civil law judges are investigators of fact, 
who are fully versed on aspects of the trial prior to court, courtesy of a detailed 
dossier which permits them to actively participate in the truth-finding process. With 
no requirement to mediate the excesses of an adversarial contest, the civil law judge 
conducts the role of fact-finding in a more neutral and dispassionate style. Typically 
the civil law judge has greater control over the administration of the justice structure 
than that found in most common law jurisdiction. With greater control, it may be said 
that independence in the civil system is more a function of the institution of the 
judiciary rather than that of the procedural controls placed upon individual judge. 

The attribute of competence refers to the fact that a court should only hear cases of 
appropriate subject matter, that fall within its territorial or temporal jurisdiction This 
delineation of its competence, must be established in law. 'The general aim of this 
provision is to assure that criminal charges are heard by a court set up in advance and 
independently of a particular case and not prior to, and specifically for, the offense 
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involved. ,257 

Independence in the international context, requires that a tribunal perform its 
functions by applying rules of substantive law in accordance with proceedings 
conducted in a prescribed procedural marmer.258  Independence presupposes a separate 
judiciary that is institutionally protected from external influence, 259  while impartiality 
refers to a tribunals conduct of, and bearing on, the final outcome of a specific case. In 
relation to impartiality, the criterion is the absence of bias. 26°  The question of bias 
might arise where it is open to suspicion that a judge has evidently formed an opinion, 
in advance, which could weigh upon the ultimate decision-making. 

The question of bais was raised in the Lolotoe trial by defence counsel for Jose 
Cardoso Fereira. The defence challenged the impartiality of the Panel, on the basis 
that in granting anonymity to witnesses of alleged rape, the court assigned the 
reference of; 'Victim' A, B and C. It was argued that the term 'victim' indicated that 
the Panel had already prejudged the matter. 261  Accordingly, the defence filed a pre 
trial motion to disqualify the bench for reasons of bias.262  The defence argued that 
there was an inherent prejudice in the term 'victim' and that a decision to refer to 
witnesses as victims evidenced a lack of independence, if not bias in the matter. 
Consequently, the defence applied to have the Panel stand aside. It was further argued 
that this position was consistent with international human rights jurisprudence 263  and 
in line with legislative prescription as per UNTAET Regulations 2000/11 (Sect 2) .264 

This motion was defeated and the relief sought denied. The Special Panel dismissed 
the pre trial motion on the grounds that the use of the term 'victim' was used in the 
Ad Hoc Tribunals. 265  Further, the court ruled that in accordance with UNTAET 

257 Lawyers Committee for Human Rights What is a Fair Trial? A Basic Guide to Legal Standards and Practice, 
March 2000, at p18. 
258 Draft Third Optional Protocol to the ICCPR, Aiming at Guaranteeing Under All Circumstances the Right to a 
Fair Trial and a Remedy, in: 'The Administration of Justice and the Human Rights of Detainees, The Right to a 
Fair Trial: Current Recognition and Measures Necessary for Its Strengthening,' Final Report, Commission on 
Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities,46th Session, 
E/CN.4/Sub.2/I994/24, June 3 (1994) 67. 
259 The UN Basic Principles on the Judiciary UN General Assembly resolution 40/32, November 29, 1985 and 
resolution 40/146, December 13, 1985. These principles sets out specific requirements for judicial independence, 
these include: requisite qualifications for appointment, terms of appointment, guaranteed tenure, disciplinary 
proceedings for judges, adequate resources, adequate salaries and training. (See Principles 10 to 20). 
260Lawyers Committee for Human Rights What is a fair Trial? A Basic Guide to Legal Standards and Practice 
(2000) p20. 
261 See Karttenen v Finland, UNDoc. CCPR/C/461D/387/1989 para 7.2.In this case the UN Human Rights 
Committee ruled that 'judges must not harbour any preconceptions about the matter put before them' 
262 See Prosecution v Jose Cardoso Fereira, Application of the Defence for the Accused Jose Cardoso Fereira to 
Excuse the Judges of the Special Panel to Trial the case No 4/2001, Appendix I. 
263 The UN Human Rights Committee has ruled that 'judges must not harbour any preconceptions about a matter 
before them' see UN Human Rights Committee decisions; Karttunen v Finland, UN Doc. CCPR/C/461D/387/1989 
?6,1ara 7.2. 

Sect. 2 UNTAET Regulation 2000/11 On the Organisation of Courts in East Timor provides for the 
independence of the judiciary and that Judges shall perform their duties independently and impartially (see Sect 
2.1) and shall decide matters before them without prejudice and in accordance with their impartial assessment of 
the facts and their understanding of the law, without improper influence, direct or indirect, from any source. (See 
Sect 2.2) 
265 See Prosecution v Jose Cardoso Fereira, Application of the Defence for the Accused Jose Cardoso Fereira to 
Excuse the Judges of the Special Panel to Trial the case No 4/2001, Appendix I. 
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Regulations266  the Special Panel had the express power to rule on the issue of their 
own disqualification. 267  The court adopted a civil law interpretation, presiding over 
the issue of their own bias as professionally trained judicial officers, not only 
reviewing their own conduct, but also deciding on what baring this has on the 
proceedings as a whole. Indeed this civil law outlook was characteristic of how the 
judges viewed their role more generally. Questions as to; competence, independence 
and impartiality, (whether real or perceived), were approached from a much less 
sensitive threshold than is customary in the common law. Rather the judges exerted a 
typically civil law control over the administration of the court, thereby incorporating 
the notions of independence and impartiality as inherent in the function of the 
institution of the judiciary, rather than imposing procedural controls to achieve the 
same. The judges were more often than not involved participants of the trial as well as 
final arbiter, in a manner opposed to the arms length fixation of the common law. In 
this way it was more difficult to quantify to what extent the defendant was being 
protected from the impact of bias or preconception. 

A.10.2.5 The right to adequate time and facilities to prepare a defence. 

Principle Article 14(3)(b) of the ICCPR provides that an accused is entitled : 
To have adequate time and facilities for the preparation of his defence 

A more quantifiable right that attaches to an accused is the entitlement to adequate 
time and facility to prepare a defence. 268  As to the question of what constitutes 
adequate time, this would appear to be contextual.269  The right to adequate time and 
facilities for the preparation of a defence applies not only to the defendant but to his 
or her defence counsel as wel1 270  and is to be observed in all stages of the proceedings. 

In civil law proceedings the pace and tempo of the trial proceedings are largely 
determined by the judge. Since a judge leads the inquiry he/she will often compensate 
for, and overcomes, a lack of preparedness on behalf of one or other party. Since the 
parties do not determine the content of the case but rather assist the judge in fact 
finding, the question of extending additional and/or adequate time is a notion that civil 
judges usually weigh against other considerations such as the need for an expeditious 
trial. However for the common law the case for the defendant rises and falls upon the 
capacity of the defence to fully put its case before the court. In so far as the provision 
of time impacts upon the right to a full and fair hearing, the common law courts have 
given priority to the notion of adequate time. 

It is generally agreed that a trial that is fair requires a vigorous and competent 

266  Sect 20 UNTAET Regulation 2000/11. (later amended by UNTAET Reg. 2001/25). This provision as 
amended provides that the Judge Administrator, or in the case of the Appeal Court the President of the Court, 
deliberates upon the question of disqualification. 
267 The issue of bias was also raised against Judge Luca Ferrero in Gen. Prosecutor v Los Palos when Defence 
counsel argued that the impartiality of the judge was put in question - on the basis that the judge had discussed a 
substantive issue of the case with the Public Prosecutor outside the court. The question of disqualification however 
became academic, as the judge left the jurisdiction. 
268 Article 21(4)(b) of the ICTY Statute, Article 20(4)(b) of the ICTR Statute, Article 67(1)(d) of the ICC Statute. 
269 Lawyers Committee for Human Rights What is a Fair Trial? A Basic Guide to Legal Standards and Practice 
(2000) p22. 
270 Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders, Havana, Cuba, August 27-September 7, 1990 (see Principle 21). 
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defence. 27I  As an extension of this, it is imperative that the prosecution disclose to the 
defence sufficient information necessary to arrange its vindication of the charge. In 
recognition that adequate disclose is a prerequisite to the preparation of a defence, the 
Transitional Rules require the prosecution to disclose all evidence against the 
defendant before tria1. 2  2  If the requirement to disclose is read together with right to 
adequate time to prepare a defence then it follows that where the prosecution had 
failed in its obligation to disclose that the court should be open to reasonable requests 
for the extension of time. Here, however, the meaning of 'adequate' will depend on 
the size and complexity of the case against the defendant. 273  

The Lolotoe trial was a clear example of a case where the gravity of the charges and 
the complexity of the evidence was such as to warrant a careful approach to the 
adequate provision of time. However, on occasions throughout the proceeding new 
evidence was led that amounted to additional criminal acts not alleged in the 
indictment or referred to in the witnesses statements filed with the court. On the 
grounds that the evidence had been led without notice, the defence made applications 
for adequate time. The application for adequate time came in the form of a request for 
an adjournment to consult and obtain further and better instructions, in the light of 
new evidence. Without exception all applications for time to prepare a defence were 
denied. 274  Notwithstanding that the defendant's ability to confront and examine 
witnesses against him/her is fundamental to an adequate defence (applicable to both 
common law and civil law system), the refusal to grant requests for time, created a 
situation where the defence was required to obtain pressured instructions 'on the run'. 
This in effect, meant that the quality of the defendant's case suffered as a direct 
consequence of the inadequacy of the prosecutions disclosure. As new evidence 
presented itself, there was not time to consider, compose and test the credibility of 
witnesses and their evidence. 

This was a clear example where the Special Panel was in a position to balance the 
contest between the parties, but chose instead to prioritise the issue of expediency, 
believing themselves to be professional enough to compensate for the shortfall. The 
tendency was for the court to manage the evidence as opposed to permitting the 
parties to determine proceedings. In this way the court was concerned with an 
efficiently run trial in which they directed the pace of the process without undue 
delay. 

A.10.2.6 The Right to trial without undue delay 

271  International human rights law protects a defendant's right to an effective defence in respect of the 
charges brought against that person, by guaranteeing the accused adequate time and facilities to prepare 
a case, including the ability of the defendant to properly instruct his or her lawyer; under conditions 
equal to those of the prosecution. See ICCPR Art. 14(3)(b), Human Rights Committee, General Comment 13, 
para.9 and Basic Principles on the Role of Lawyers Principle 22. 
272 

Sect 6(3) (d) Transitional Rules. 
273 

Human Rights Committee, General Comment 13, para. 9. By way of example, when the prosecutor sought to 
introduce fourteen new charges of complicity in genocide against a defendant at the ICTY, the Appeals Chamber 
held that the defence's request for seven additional months to prepare its case was 'not unreasonable' Prosecutor v 

Kovacevic, Appeal Chamber Decision Stating Reasons for Appeal Chamber's Order of May 29, 1998, July 2, 1998 
at paras. 28-31. 
274 

Lolotoe trial transcript personal notes October 23 2002. 
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Principle; 	pursuant to Article I4(3)(c) an accused shall be entitled "To be tried 
without undue delay". 

The defendant's right to be tried without undue delay is set out in Article 14(3)(c) of 
the ICCPR is further enshrined in section 6.3 of the Transitional Rules. The UN 
Human Rights Committee has further noted that: 'this guarantee relates not only to the 
time by which a trial should commence, but also the time by which it should end and 
judgment be rendered: all stages must take place 'without undue delay'. 275  Whilst 
there is no definitive agreement on what constitutes 'undue delay,' the ICTR Trial 
Chamber 276  attempted to distil the case law by making the observation that the 
principle of undue delay has been similarly expressed in national jurisdictions. The 
Tribunal identified four factors as relevant to an assessment of whether a delay has 
been unduly long, these are: length of delay, the reason for the delay, the defendant's 
assertion of his right and prejudice to the defendant. 277  

Delay in the context of the Lolotoe trial, was an issue of some concern. In the final 
analysis the Trial of Jose Cardoso Fereira was the longest running serious crimes trial 
in the history of the Serious Crime process. It was a protracted trial that commenced 
on 8 February 2002 and ran over thirteen months, concluding in April 2003. From the 
perspective of the accused who was arrested and detained on 19 May 2000, the legal 
outcome was by no means expeditious. The Lolotoe preliminary hearing was delayed 
a number of times due to proposed amendment to the indictment, additional time 
granted to the defence to prepare a response to the amended indictment, and the 
failure of the three accused to appear in court on scheduled days. The preliminary 
hearing alone took approximately one month to complete. 

An issue arose during the preliminary hearings regarding uncertainty over the 
composition of the Panel. Acting on rumours that one of the judges was about to be 
appointed to the newly established Court of Appeal, the Public Prosecutor requested 
that the proceeding be adjourned until the composition of the Panel could be 
confirmed for the whole tria1. 278  In addition to this, a second major reasons for delay 
was the unavailability of judg, each taking periods of uncoordinated leave. Since the 
Special Panel could not sit without the full complement of judges, the absence of a 
judge from the jurisdiction meant that prosecution and defence units often 
experienced periods of inactivity in the absence of a quorum of judges to convene the 
court. 279 Since there was no effective court registry to administer these matters the 
court list was at times uninformative, even at times incorrect. 

However, once the Lolotoe trial began hearing, it was listed as a priority trial, 
adjourning all other matters in the court list sine die until it was completed. There 

275  UN Human Rights Committee General Comment /3, 13 April 1984, para. 10. 
276  Prosecutor v.Emmanuel Bagambiki, Samuel Imanishimwe, and Yusuf Munyakazi Decision on the Prosecutor's 
Motion for Joinder Case No. ICTR-97-36-I. 11 October 1999 
277  Ibid. In this case the ICTR cited with approval the Supreme Court of the United States in Barker v. Wingo, 407 
U.S. (1972) 514 at p530. 
278 The arguments raised to support this position were primarily based on the need to avoid the need for a re-trial. 
Given that no official decision had been made regarding the judge in question, the hearing proceeded and as it 
turned out the composition of the Panel remained unchanged for the duration of the trial. 
279 The 2002 Special Panel court sitting list was plagued with delays, such that from the period between April and 
October the court was virtually inactive. 
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were long back-to-back sitting days continuously for several months, meaning that no 
other matter could be heard."' All other matters allocated trial dates in this period 
were backlogged. In addition the absence of a second trial chamber led to a further 
backlog of cases and a consequent prolonged period of detention for all other 
defendants awaiting tria1 281  

The trial itself suffered from lengthy delays, in part owing to the fact that various 
panel judges took uncoordinated leave. During the extended delay, as previously 
discussed, the defence filed a series of motions applying for release on the basis that 
on-going delays constituted a 'new ground' for application. However on all occasions 
'undue delay' was not held to be a sufficient basis for release from custody. The 
Special Panel held that administrative shortcomings do not, in themselves, provide 
adequate reason.282  That is to say, whilst the administration of justice is required to be 
efficient, the good faith efforts of the court will suffice. This is particularly so in East 
Timor, where the system was hopelessly overburdened. All defendants across the 
board suffered delays in having their matter heard, and no single accused person was 
at a relative disadvantage on this issue. 

In any case, the question as to whether an accused has been tried without undue delay 
- is not simply a mere objective calculation of the time period, 283  but rather might also 
include criteria such as the complexity of the case, the severity of the charge, the 
handling of the case by authorities, and the defendant's own conduct. 284  In the East 
Timor context, an additional consideration was the lack of material support. In 
addition to the lack of judges there were no judicial staff (ie no judges' associates, no 
researchers and no secretarial support for the judges). This meant that the task of 
taking transcript notes of the proceedings was left to the judges themselves. 285  As 
such proceedings were not only slowed down for the purposes of simultaneous 
translation across three languages, but also lost momentum owing to the judges 
attempting to not only administer the court proceedings, but also keep pace, typing a 
running transcript. So too, judgments were researched, written and typed by the 
judges themselves. More often than not these judges were not writing in their first 
language. 286  This factor of delay was compounded by the fact that most international 

280Although the Serious Crimes legal structure was intended to include two Trial Chambers, there were 
insufficient judicial appointments to staff a second operational chamber. Each panel was intended to be composed 
of three judges: two international judges and one Timorese. However, as East Timor started its life as an 
independent nation in May 2002, only three out of the six international judicial positions required to run two 
panels and a Court of Appeal were filled.. Except for a brief period in November 2001, there was never a time 
when there were sufficient judges for two panels to sit at the same time This exaggerated the backlog of cases. 
During September 2002, for example, twenty-nine hearings were scheduled, seventeen of which were postponed. 
Eleven of these were postponed due to judges' unavailability. JSMP, 'East Timor Special Panels for Serious 
Crimes: More Postponements than Hearings', Press Release (Oct.11, 2002). 
281 The result was a backlog of cases which built up. East Timor began to suffer from the same problem that beset 
the ICTR and the ICTY: defendants are being kept in custody for unacceptably long periods awaiting trial. A 
?eriod of two years or more pre-trial custody was common place. 

See Prosecutor v Jose Cardoso Fereira, Decision to the Application for Release of the accused Jose Cardoso 
Fereira alias Muzhino April 7 (2002) p 3. See Appendix H. 
283 European Court of Human Rights, point to a number of criteria including the complexity of the trial, the 
seriousness of the charge, the efforts made on behalf of the authorities and the defendant's own conduct. For the 
general case law with respect to the right to pretrial release see footnote 89 of chapter 3 of this thesis. 
284 Buchholz v. The Federal Republic of Germany, European Court of Human Rights, 6 May 1981, para.49 
285 There was no reference library for the judges and late in 2001 there was not even any Internet access. 
286 It is perhaps not entirely surprising that before the judgment in the Los Palos case on 11 December, 2001, there 
was no judgment which contained any reference to any international criminal law. This was despite the fact that 
the prosecution and defence had referred to such law in their closing submissions in several cases. 
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judges who were appointed to a post in East Timor had, no previous experience of 
international law. 287  

In its context, the Lolotoe trial was undoubtedly a long and factually complex trial, 
however, viewed as a whole, the length of the trial, and the time required to hear, 
sentence, and publish a written judgment, was not excessive in the circumstances. 
Notwithstanding the fact that it is a generally held view that the UN Mission in East 
Timor failed to commit the necessary support to the Special Panel to make the 
experiment viable even in its own limited terms288  the court did a commendable job in 
the circumstance. In many respects to speak of expeditious trials in the context of a 
limited operation is to underestimate the size of the task and the capability of the court 
to meet its demand. 289  

A.10.2.7 The right to call and examine witnesses 

Principle; Pursuant to Article 14(3)(e); 
A defendant in criminal proceedings shall be entitled to examine or have examined the 
witnesses against him and to obtain the attendance and examination of witnesses on his behalf 
under the same conditions as the witnesses against him. 

Given the trying circumstance that the Special Panel operated under the trial process 
was regular with respect to the right of the defence to call and examine witnesses. 29°  
Unlike the ICTY, there was no provision made for anonymous witnesses to give 
evidence. Live witness testimony may have been one of the most effective guarantees 
of evidence integrity available to the defendant, permitting the facility to assess 
credibility on the basis of demeanour as well as testimony. Having said this, the 
Special Panel favoured procedures to ensure witness protection (including heavy 
reliance on affidavits over live testimony, closed sessions, and the use of 
pseudonyms) which arguably threaten the objectives of a fair trial as well as the need 
to ensure accurate historical records. 291  

With respect to live testimony the Transitional Rules provided for a hybrid approach 
which reflected the larger tensions that existed between common law and civil law 

287 Strohmeyer 'Collapse and Reconstruction of a Judicial System: United Nations Mission in Kosovo and East 
Timor' (2001) 95 A LIJ (2001) 46. Hansjorg Strohmeyer (who was the Acting/Deputy Principal legal adviser to the 
UN mission in East Timor between October 1999 and June 2000) argues that newly appointed judges were in need 
of professional legal training as well as technical assistance `to focus not only on conveying legal and practical 
skills, but equally important on fostering an appreciation of the crucial role of the judiciary in society and the 
benefits of the culture of law... the meaning of independence and impartiality of the judiciary had to be imparted 
gradually' (p46). 
288 A number of human rights groups and international observers have drawn attention to the problems associated 
with under funding the East Timor Special Panel, see: Cohen, Seeking Justice on the Cheap: Is the East Timor 
Tribunal Really a Model for the Future?, Asia Pacific Issues, No.6I (2002) and also Linton 'Cambodia, East 
Timor and Sierra Leone: Experiments in International Justice Criminal' (2001) 12 Criminal Law Forum 185, 213- 
5 who suggest that 'the prosecution of Serious Crimes in East Timor has been crippled from the start by lack of 
resources.' 
289 Linton 'Cambodia, East Timor and Sierra Leone: Experiments in International Justice Criminal' (2001) 12 - 
Criminal Law Forum 185. Linton, writes: 'It is unknown if UNTAET seriously considered the costs that would 
arise out of having such an ambitious programme to prosecute atrocities at the District Court of Dili before it 
proceeded with the adoption of Regulation 2000/11' (p215). 
290 Article 21 (4)(e) of the ICTY Statute, Article 20(4)(e) of the ICTR Statute, Article 67(1)(e) of the /CC Statute. 
291 Wald, 'Dealing with Witnesses in War Crime Trials: Lessons from the Yugoslav Tribunal' (2002) Yale Human 
Rights & Development Law Journal Yale (2002) 217, 217. 
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below the surface of the trial. In common law justice systems live witness testimony is 
the preferred way to present evidence while affidavits or depositions are allowed only 
in exceptional circumstances (by order of the court or by agreement of the parties) in a 
manner that presupposes the superiority of live testimony to out-of-court written 
accounts prepared by witnesses. Conversely, in many civil law countries, cross-
examination is not a regular feature of criminal trials, which instead make extensive 
use of written witness statements contained in the dossier. The Transitional Rules 
governing the Special Panel procedure adopted a hybrid procedure which 
incorporated the civil law's more liberal approach to the kinds of testimony that will 
be admitted, whilst nevertheless giving live witnesses a premium role in its 
proceedings. Much like the civil law tradition, the Special Panel favoured letting into 
the trial a wider range of evidence, not only through the testimony of live witnesses 
but in written form, but where the oral testimony departed from the written account, 
the Panel gave a common law style priority to the in court version of the events. This 
new approach, however, to a mix of oral and written witness testimony, entailed 
important tradeoffs. 

Most witness statements were taken by Serious Crimes Unit investigators in the field, 
often several years before the case comes to trial. The Prosecution often has little or 
no contact with the witness afterwards until it came time for the witness to testify. As 
a result, the accounts that witnesses gave on the stand very frequently differed in 
fundamental ways from the version contained in witness statement given years before. 
In circumstances where this occurred, the court gave priority to the in court account. 
As a consequence the Special Panel was not concerned with inconsistencies between 
the two accounts, adopting the position that the written word was a poor substitute for 
in-court evidence, (particularly in relation to critical matters in the trial). 
Notwithstanding this emphasis on oral testimony, in the Lolotoe trial, of the 45 
witness statement filed with the court only 25 of these were called to give evidence. 292  
This oscillation between a heavy reliance on the written word and a heavy reliance on 
oral testimony meant that the court swung between two trial interpretations as a matter 
of convenience. On the one hand, the Panel proceeded to admit directly the written 
statements of witness unencumbered by the common law scepticism of written 
testimony. On the other hand the Special Panel placed a heavy reliance were 
appropriate upon cross-examination as the superior means of fact finding. In this way, 
the Special Panel adopted a bifurcated approach to the accused right to examine 
witnesses. 

The experience in practice, in the Lolotoe trial with regard to cross-examination was 
that the predominantly civil law bench were largely unfamiliar with the rationale 
behind the common law cross-examination. The Special Panel regularly obstructed 
the import of defence questioning that attempted to raise inconsistencies with prior 
accounts, or questioned the credibility of the witnesses in-court account. While the 
Defence were permitted in principle to cross-examine witnesses before the Special 
Panel many standard avenues of cross-examination and limits were placed upon the 
ability to examine and test the full extent of prosecution evidence. It has been argued 
that this limit upon the mechanism of cross-examination encroaches upon the 
principle of a full and fair trial. Judge Wald observes that: 

292 Prosecutor v Jose Cardoso Fereira Request to Admit Evidence Under Section 36.3(b) of the Transitional Rules 
of Procedure and Evidence (list of Agreed witnesses) see Appendix F 
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There have been instances where civil judges have so limited cross-
examination as to reduce its effectiveness to a wholly unfair degree, but 
allowed even third or fourth-hand hearsay concerning critical events going to 
the heart of the indictment. Likewise common law judges, unused to the 
freedom of judicial intervention that is second nature to their civil judicial 
brethren, have on occasion stayed unhelpfully out of the area when civil law 
practitioners with no proper under standing or experience of cross-examination 
have allowed damning testimony to go unchallenged. 293  

As Judge Wald's comments reveal, the Ad Hoc Tribunals also experienced the clash 
of legal cultures with respect to the confrontation of witness to the extent that the role 
of counsel developed a somewhat ambiguous accommodation as to the scope of cross-
examination. 294  

The Transitional Rules contain no direction with respect to the mechanism of cross-
examination, save for referring to a general power of the Special Panel's Presiding 
Judge to exercise control over the mode and order of proceedings, including the 
power to ensure that witnesses are 'questioned without pressure and without violation 
of their personal dignity.' Whilst undoubtedly, the accused's right to confront and 
examine witnesses was a key element of the right to a fair trial, in practice, what was 
observed was a diverse interpretation, with a corresponding lack of uniformity in 
approach to the scope and function of the cross-examination mechanism. Indeed, the 
limits placed on the scope of cross examination stood in stark contrast to the Special 
Panel's liberal stance with regard to the admission of evidence more generally. In this 
way the defendant was not being afforded the right to examine witnesses under the 
same conditions as the prosecution. This tension translated to a frustration of the 
defence's capacity to challenge and test the evidence. What became evident on the 
trial was that the source of this tension stemmed not only from a difference in 
understanding about how cross examination should be conducted, but a deeper 
mismatch as to the fundamental objectives of this procedural mechanism. 

In the Lolotoe trial, the predominantly civil law bench was of the view that evidence 
was primarily facilitated through a judge led inquiry, where upon the role of the 
parties was simply to assist. As a consequence, where the bench deemed that a certain 
line of inquiry was not of assistance, the Panel would simply request the relevant 
party to desist, and move on. In practice, the Panel exercised a high degree of control 
on the evidence presented. Through this micro-management of the evidence, it 
became evident that the Panel seemed unfamiliar with, and intolerant of, the nature in 
which the defence challenged evidence in particular the implicit distrust of witness 
testimony. As such the court's perception was that the defence was conducting 
questioning in a belligerent and unfriendly manner. Indeed the Special Panel 
admonished the defence an several occasions referring to questions as 

293 Wald 'Dealing with Witnesses in War Crime Trials: Lessons from the Yugoslav Tribunal' (2002) Yale Human 
Rights & Development Law Journal 217, 232. 
294 ICTY Rules r. 90 (H)(i), U.N.Doc. IT/32/rev.21 (2001). This rule states that cross-examination shall be 
'limited to the subject matter of the evidence-in-chief and matters affecting the credibility of the witness.' The 
Rule also adds, however, that 'where the witness is able to give evidence relevant to the case for the cross-
examining party, to the subject matter of the case.' See also at ICTY Rules r. 90 (H)(iii) 'The Trial Chamber may, 
on the exercise of its discretion, permit enquiring into additional matters.' Hence not only did the rules contain an 
ambiguity as to scope, but they also provided for judicial discretion with respect to widening the scope of cross-
examination. 
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'discourteous' ,295  'aggressive'  296  'insistent' ,297  'assertive' ,298  and 'distrustful of the 
witnesses motivation who has travelled a long way to assist this court.' 299  

The defence, on the other hand, viewed the primary role of cross-examination, as 
inherently combative. Being trained in the tradition of the common law, the import of 
the questions reflected a general intention to raise doubt rather that exchange 
pleasantries. The subsequent misalignment of expectations, between counsel and the 
bench, with regard to the function and form of cross-examination, became over the 
course of the trial, a deep source of contention. 

Indeed the aggravation that resulted from the conflieting expectations and the limits 
placed upon the scope of the Defence's right to examine witnesses fully, was further 
deepened by other extenuating circumstances that added their own level of frustration. 
Not least of these, the fact that invariably questions asked lost meaning in translation 
across three languages. The long pauses gave witnesses time to reflect and compose 
their response thereby diminishing the already narrow scope of the capacity of the 
Defence to place the witness under the pressure. It was necessary to adjust the nature 
and tempo of the questions asked, whereby the rapid fire style of interrogation, that is 
characteristic of common law cross-examination, was not possible given the time 
lapse between question and answer. Similarly, the scrutiny of semantics was of 
limited value, given that English and Bahasa only crudely translated to the 
unsophisticated local village dialect. Subtle nuances and finer points of distinction 
simply failed to translate in the context of exchanges which were at best disjointed, 
and at times disconnected. 

A.10.2.8 Right to an interpreter 

Principle; ICCPR Article 14 (3)(f) provides; 

The Defendant in a criminal proceeding has a right to an interpreter and to translation of 
the full context ofproceedings in a language he/she can understand 

As a counterbalance to the problems associated with multilingual proceedings, the 
role of the translator in international proceedings, has become integral to the 
connectedness of the trial and the participation therein. In order that courtroom 
dialogue form a meaningful method of evidence gathering, the right to an interpreter 
has been listed as a fair trial guarantee in art 14(3)(f) of the /CCPR.30°  This position is 
further reflected in art 23 of UNTAET Regulation 2000/15 which provides that: 
'Courts shall provide translation and interpretation services in every case where a 
party to the proceedings, or a judge, or a witness or expert witness does not 

295  Personal notes of trial transcript 24/10/02. 
296  Ibid., 21/10/02. 
297  Ibid.,24/10/02. 
298  Ibid., 24/10/02. 
299  In Chamber Application to separate Victim A and B for the period of the adjournment -until Victim 
B gives her evidence to the court. 
"°Convention for the Protection of Human Rights and Fundamental Freedoms, adopted by the Council of Europe 
in 1950, guarantees in Article 6, inter alia, that the defendant be informed of the charges 'in a language which he 
understands' and to 'have the free assistance of an interpreter if he cannot understand or speak the language used in 
the court' See Jacobs and White, The European Convention on Human Rights (1996) pp. 122-123. 
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sufficiently understand the language spoken in Court'. The right to a competent 
interpreter to assist in deciphering the judicial process is an essential aspect of the 
right to a fair trial. 301  

The function of the court interpreter in criminal proceedings has been examined 
extensively by other commentators. 302  In common law countries the role of the 
interpreter is centra1,303  owing to the adversarial and oral nature of criminal trial 
proceedings. In this environment, the interpreter becomes an important participant in 
the proceedings where 'attorneys attempt to manipulate the interpretation as part of 
their carefully orchestrated production.' 304  In this role, the interpreter has a great deal 
of influence on the jury's perception of a witness and how a testimony is received. 305  
By contrast, in civil law trials, evidence is supplemented by oral testimony and less 
dependent upon the single event of the trial. By and large, there is not as heavy an 
emphasis upon in-court witness testimony in public proceedings. Accordingly, the 
parties in a civil law trial are less pressured and less staged, which has a direct impact 
upon the pressures that flow to the interpreter. 

Interpreters in common-law countries often complain about inadequate opportunities 
to prepare for interpreting assignments and the difficulties inherent in the emotionally-
charged atmosphere of the typical adversarial tria1. 306  By contrast it has usually been 
the experience of civil law interpreters that, the lack of spontaneity in witness 
testimony in civil-law proceedings is advantageous, often providing the interpreter 
with the opportunity to be furnished with questions in advance. 307  The job of the civil 
law interpreter is also made comparatively easier by the less fractured momentum of 
the trial, as counsel are not permitted to object to questions or answers during the 
testimony, which makes for fewer disruptions and enables the interpreter to 
concentrate better on the task at hand. 308  

The right of translators to view technical documents prior to being required to 
translate in court became an issue in the Lolotoe trial. Typically, court room 
interpreters worked for a whole day or extended periods without a break, a fact which 
resulted in widespread frustration for interpreters. In an effort to highlight the strain 
and poor work conditions that the court interpreters were operating under, one 
translator raised his concerns, in the middle of in-court translation. The interpreter 
protested that in situations where complex legal documents rich with legal jargon 
were to be read and simultaneously translated in court, the court translators should be 

301 
Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, UN 

General Assembly resolution 43/173, December 9, 1988 (Principle 14) This principle sets out the right to an 
interpreter in all legal proceedings subsequent to arrest. See also Article 67(1)(f) of the ICC Statute which 
guarantees the right to a 'competent' interpreter. 
302 

Berk-Seligson, The bilingual courtroom: Court interpreters in the judicial process (1990), Gonzalez, Vasquez, 
and Mikkelson, Fundamentals of court interpretation: Theory, policy and practice (1991), Mikkelson, 'Towards a 
redefinition of the role of the court interpreter' (1998) 3(1) Interpreting 21. 
303 

Gonzalez, Vasquez and Mikkelson, Fundamentals of court interpretation: Theory, policy and practice (1991). 
Here Gonzalez et al. provide a detailed discussion of the evolution of attitudes toward language rights in U.S. court 
decisions. 
304 Mikkelson, 'Towards a redefinition of the role of the court interpreter' (1998) 3(1) Interpreting 21. 
305 

Berk-Seligson, The bilingual courtroom: Court interpreters in the judicial process (1990). 
306 

Mikkelson, 'Towards a redefinition of the role of the court interpreter' (1998) 3(1) Interpreting 21 
307Merryman and Clark, Comparative laW: Western European and Latin.American legal systems (1978) 
652. 
308 

Mikkelson, 'Towards a redefinition of the role of the court interpreter' (1998) 3(1) Interpreting 21 
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given advance viewing of the relevant document. In addition the court interpreter 
indicated that he had been interpreting all day and needed to be substituted. The court 
had no replacement and requested the interpreter to continue, a request that was flatly 
denied by the interpreter. Following a heated exchange, the Special Panel disqualified 
this same interpreter for contemptuous behaviour due to a shouting outburst and his 
failure to return to the courtroom at the Court's request. 309  In addition to being sacked 
in open court, the Special Panel then took the extraordinary step of publishing reasons 
for the sumrhary dismissal (amounting to insufficient regard for court's direction) 
These reasons were published in the absence of the offending interpreter and at a later 
date. 

Notwithstanding the courts extraordinary ruling, the two issues raised by the 
interpreter were valid. It is standard practice for interpreters to view complex 
documents prior to open court sittings and it is not advisable, in the interests of 
justice, to have translation staff working without regular relief. Of particular concern 
here is the impact that over working the translation staff has upon the defendant's 
rights to a fair trial. 

A.10.2.8[1] Impartial Translation 
Demeanour evaluation is an essential basis for deciding issues of credibility and truth 
in the context of a criminal trial. Inevitably judges and opposing counsel listen to the 
precise words used when describing an experience. However this type of assessment 
is virtually impossible in the context of a trilingual trial. 

Unless the witness breaks into tears or screams and shouts, the judges do 
not know what parts of her testimony she may sound hesitant about and 
which she is confident about. It is difficult to calibrate the sounds we 
hear from the witness with the words of the translator, and, in fact, one 
often overtakes the other on the tape. 310  

For the court translation to meet with international fair trial standards it must be both 
impartial and effective, however, in the context of the serious crimes process 
translation services were severely strained. In practice, there was a distinct lack of 
interpreters generally, leading to the inappropriate practice of borrowing court 
interpreters for communications between defendants and their counsel. The defence in 
the Lolotoe trial, at times had to borrow a court translator or prosecution interpreter, in 
order to take sensitive instructions in adjournments. Not only was this situation less 
that ideal, but this improvisation involved real compromise to the rights of the 
accused. The situation became unacceptable in the Lolotoe trial, when the President of 
the Court dismissed the interpreter (in circumstances outlined above), leaving the 
court without an English - Bahasa translator. As a solution to the staffing shortage, the 
Special Panel gave permission to the Serious Crimes Prosecution Unit to provide to 
the court a substitute/ replacement translator. This translator borrowed from the 
Prosecution, had herself previously been involved in the proofing of witnesses for 
trial. This already impossible situation reached crisis point when the Defence was 
required to use the same court interpreter on loan from the prosecution unit, for the 
taking of sensitive instructions for the Defence in an adjournment. In situations such 

309 Lolotoe trial personal transcript 1 November 2002. 
310 Wald, 'Dealing with Witnesses in War Crime Trials' (2002) Yale Human Rights & Development Law Journal 
217, 238. 
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as these, staffing shortage not only effect the efficiency of the court, but 
fundamentally impact upon its capacity to administer a fair trial. The potential for 
abuse and compromise is real. 

This issue of impartiality and low quality of translation was documented by the 
international court monitors. According to JSMP, six languages were used during the 
Los Palos case.311  It was observed that because the court had no interpreters for three 
of the languages, the prosecution had to hire their own interpreters. Even with the 
interpreters, however, communication was difficult; 

Everyone in the courtroom had problems following the dialogue at one 
stage or another. Sometimes the private interpreter of Joni Marques would 
interrupt and clarify sentences. Other times the mistakes were not made 
clear to the Panel of Judges. One example was when the Portuguese 
defender asked a question in English regarding the "hitting of Evaristo 
Lopez." Due to his linguistic background he did not pronounce the H at the 
beginning of the word, and it was translated to Bahasa Indonesia as the 
"eating" (makanan) of Evaristo Lopez.312  

In the Lolotoe trial counsel for the prosecution spoke both English and Bahasa 
Indonesian. At various times throughout the trial proceedings the Prosecutor herself 
registered an objection to a wrong translation. On occasions where this occurred, 
defence objected to the Prosecution both leading the question and then attempting to 
interpret the answer. This occurred on several occasions when the prosecution counsel 
interjected to correct a mistranslation from Indonesian to English. After a number of 
objections by defence on the basis that the prosecution should not be permitted to lead 
evidence and then take issue with the translation, the Court ruled that it would rely on 
its expert interpreters and it did not require alternative translations. 313  

The most striking example of the Prosecutor's attempts to correct the court record, in 
the Lolotoe case, concerned the translation of the Indonesian word putus. The court 
interpreter translated this word as 'slice' however the prosecution took issue with the 
English translation offering that the correct translation was 'cut-off . 314  Defence 
argued that the prosecution ought not be allowed to offer a more aggravating 
interpretation of event and should leave the translation to the professionals. The 
translation of putus was crucial because at issue was the witness' first-hand testimony 
of how the Defendant had sliced his ear. Since the witness was possessed of both ears, 
it was likely that the less aggravating interpretation was more probable in the 
circumstances, despite the prosecution's literal accuracy. In response, the prosecutor 
argued that as an officer of the Court she was under a duty to raise translation 
concerns. The Court however noted the fact that material issue was raised as to the 
accuracy of the translation and requested the witness reword the statement in order to 
confirm the accuracy from the court interpreter. The Special panel was not however in 

311 In some of the trials held before the panel, there was simultaneous translation of not only the four official 
languages of the Court (English, Portuguese, Bahasa and Tetum), but also local dialects of Makasa'e and Fataluku. 
In the Los Palos case for example, the prosecution were permitted to use one of their own interpreters, due to a 
shortage of interpreters who spoke Makasa'e.The use of a prosecution interpreter as an official court interpreters 
was commonplace. 
312 JSMP, The General Prosecutor v Joni Marques and 9 Others (The Los Palos Case) JSMP Trial Report (2002) 

C° "9.  
13  Lolotoe trial personal transcript, 23 October 2002. 

3"  Lolotoe Trial personal transcript 29 October 2002. 
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principle averse to the raising of translation issues by the Prosecutor, reflecting a civil 
style approach to the impartiality of court officials. 

A14.2.81111 Effective Translation 
Notwithstanding the strain that translation staff operated under, the Special Panels 
nevertheless proceeded in the less than ideal circumstances to, conducted trial 
proceedings in as many as four official languages: Tetum, Indonesian, Portuguese and 
English. Defendants tended to speak Indonesian and/or Tetum. National lawyers 
addressed the court in Indonesian, international lawyers spoke predominantly English, 
and Judges spoke either English or Portuguese. Some defendants or witnesses, 
however, spoke none of these four languages but only a local dialect such as Fataluku 
or Bunak. Interpreting was therefore often done in relay across three or more 
languages. There were occasions during the Lolotoe trial where witnesses gave 
testimony in the local dialect Bunak. 315  The translation from English to a limited 
local dialect at times was rudimentary owing to the fact that local dialects are not 
adequate for direct translation to a language with a complex vocabulary. Convoluted 
points of law and procedure simply do not readily translate into a village vernacular. 

Despite a refurbished court reconstructed to house the Serious Crimes Special Panel, 
the translation of proceedings was conducted in a rudimentary fashion. 16  The court 
interpreter sat next to the witness, whereby a question is put by the Bench or by 
counsel, translated English-Bahasa for the accused, then Bahasa-Tetum for the 
witness. The response was then translated back, in the reverse. This method regularly 
results in inaccuracy and in some cases unrelated answers to questions asked. 

This unsatisfactory method of proceeding prompted the international court monitors 
to warn of the danger of reliance upon a less than reliable translation of events. It was 
suggested that there may even have been incidents where misunderstandings occurred 
as a product of translation difficulties: 

[T]he defendant's credibility was impugned because of apparent incon-
sistencies in his testimony as to whether or not he had a gun on the 
night of 25 September 1999. The possibility cannot be discounted that 
the alleged inconsistencies were simply the product of language 
difficulties between the participants in court. 317  

A.14.2.8[iii]Expert translation 
If the method of simultaneous translation had the potential for error, then this was 
exacerbated by the fact that many of the official court interpreters had no formal 
training, and no previous experience of legal translation. The accuracy of 
interpretation is therefore questionable. The interpretation problems therefore cast 
doubts over whether defendants received a fair trial in the jurisdiction. 

Whilst there is little international jurisprudence with regard to the appropriate 

315 Article 159 Constitution of East Timor. See also Section 35 UNTAET Regulation 2000/11 as amended by 
Regulation 2001/25 which stipulate the official languages of the court. 
316 In the first six months of the Special Panel's operations, cases were heard in the Dili District court which is not 

;:iluipped for recording of proceedings. 
JSMP Justice in Practice: Human Rights in Court Administration, JSMP Thematic Report, November (2001). 
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standard of court interpreting, 318  it was undoubtedly the case that the standard in East 
Timor fell below the acceptable minimum. In a clear example of a lack of 
professionalism one newly appointed Bunak interpreter translated the phrase 'you 
have come to testify in the case against the three accused' to 'you have come here to 
testify against the three people who murdered people.' 319  As soon as this translation 
was given, Counsel for Jose Cardoso Fierira and Sabin° Gouvia Leite raised in 
protest as this translation clearly contained prejudice. This interpreter was dismissed 
shortly after this incident. This was not an isolated incident. Generally speaking, there 
was a low standard of expertise, in the Lolotoe trial, which was characterized by 
irregular and inconsistent translation. Throughout the trial there were general 
exchanges between counsel and judges that were not translated into a language the 
accused could understand. Due to factors of fatigue, complexity of discussion and the 
inability to keep pace with the speed of exchange, discussions on matters such as 
admissibility and procedural issues were often left un-translated. 

However, while the strain that the court interpreters were placed under was obvious 320  
the is no way to measure the degree to which the general lack of impartiality, 
effectiveness, and expertise, in relaying questions and responses, impacted the 
fairness of the Lolotoe proceedings. At best it can be said that translation was 
provided, at worst the provision of these services may have at times fallen below the 
standard required for a fair trial. 

A.10.2.9 Right to counsel 

Principle;ICCPR 14(3) In the determination of any criminal charge against him, everyone shall be 
entitled to the following minimum guarantees, in full equality: 

(d) "To be tried in his presence, and to defend himself in person or through legal 
assistance of his own choosing; to be informed, if he does not have legal 
assistance, of this right; and to have legal assistance assigned to him, in any case 
where the interests ofjustice so require, and without payment by him in any such 
case if he does not have sufficient means to pay for it; 

In addition to being able to understand the trial process in a language that the he/she 
understand, there is also the requirement that the accused be in a position to assert 
his/her rights. A general adherence to the rights of the accused, together with an 
ability to effectively communicate of a defence, are key indicia of a procedurally fair 
proceedings. As a consequence the role of legal counsel, whose role is to defend the 
rights of the accused and communicate a defence on his/her behalf, is vital to the 
realisation of a fair trial. In principle 'all persons are entitled to call upon the 
assistance of a lawyer of their choice to protect and establish their rights and to defend 
them in all stages of criminal proceedings.' 321  A general prohibition on 

318 There is little international jurisprudence surrounding the roles and responsibilities of a court interpretation 
service. See Benmaman, 'Interpreter Issues on Appeal' National Association of Judiciary Interpreter and 
Translators, News Magazine, Proteus, vol. IX No.14. However, the Special Court for Sierra Leone has issued a 
practice direction with regard to interpreters, which contains articles setting out in detail the ethical responsibilities 
of court translators. See Practice Direction; Code of Ethics for Interpreters and Translators employed by the 
Special Court for Sierra Leone Adopted on 25 May 2004 
319 Lolotoe trial personal transcript, 8 May 2002. 
320 JSMP, 'Justice in Practice: Human Rights in Court Administration' JSMP Thematic Report (2001), p.26 
321 Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders, Havana, Cuba, August 27-September 7,1990 (principle 1). See also The 
Human Rights Committee has stated that "all persons who are arrested must immediately have access to counsel." 
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incommunicado detention provides that at the very least a detainee must be allowed to 
communicate with his/her family, legal counsel and/or doctor. 322  

The position of legal counsel is heightened in the common law system, which relies 
on the skill of opposing adversaries to represent the interests of the accused. As such, 
the common law system has elaborated upon a procedure which upholds the right to 
counse1.323  Similarly, the right to legal representation is also recognised in civil law 
systems, though the role of counsel is envisaged as assisting the judge as opposed to 
presenting the case. So too the ICCPR also recognises the right to counsel. Although 
the covenant provides little guidance on the parametres of the right to counsel, it does 
establish the right as a norm of international law. In practice the right to counsel, 
perhaps lies somewhere between the basic right to a lawyer and an absolute right to 
choose counsel of choice. 

International courts and tribunals are under an obligation to meet the minimum 
standard of the right to counsel. This standard which is set out in the Statutes of the 
ICTY, and the ICTR 324  has been interpreted in the jurisprudence as possessing some 
basic elements. Included in these elements are the entitlement to be informed of the 
right to counsel upon entering the jurisdiction, 325  and a complementary right to 
exclude evidence collected in direct violation of this right. 326  In addition, where the 
right to counsel is waived, the Ad Hoc courts have applied an objective standard. 327  
With regard to the defendant's right to choose his/her counsel, however, the tribunal 
has ruled that this is not an unlimited right328  rather it is sufficient that the defendant 

(Concluding Observations of the Human Rights Committee, Georgia, UN Doc. CCPR/C/79 Add.75, April I, 1997 
para 27). See also the Report of the Special Rapporteur on the Independence of Judges and Lawyers regarding the 
Mission of the Special Rapporteur to the United Kingdom, UN Doc E/CN.4/1998/39/Add.4, March 5, 1998, para 
47. 
322

5ee Human Right Commission Resolution 1997/38 para 20 which provides that: 'prolonged incommunicado 
detention may facilitate the perception of torture and can in itself constitute a form of cruel, inhumane or 
degrading treatment, see also the finding of the Special Rapporteur on torture, UN Doc E/CN.4/1995/34, para 926 
(d) Also, the finding of the Inter-American Commission: Report of the Situation of Human Rights in Bolivia, 
0EA/Ser.LN/11.53, doc rev.2, 1 July 1981 at 41-42 and Inter American Court Suavez Rosero Case, Equador, 12 
November 1997. 
323 

This has not always been the case. The right to counsel in criminal trials was initially not accepted in some 
adversarial systems. It was originally believed that the facts should speak for themselves, and that lawyers would 
just obscure matters. As a consequence, it was only in 1836 that England allowed suspects of felonies to have legal 
counsel (the Prisoners' Counsel Act), and it was not until 1963 that the U.S. Supreme Court declared that legal 
counsel was a fundamental right of felony defendants in state courts. See Gideon v. Wainwright, 372 U.S. 335 
(1963). 
324 

Article 21 (4) (d) of the ICTY Statute guarantees the accused access to 'legal assistance of his own choosing; to 
be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any 
case where the interests of justice' demand it. 11 Article 20(4) (d) of the 1CTR Statute echoes the same language. 
325 

Prosecutor v. Kajelijeli ICTR-98 -44A-T. 
326 

Prosecutor v. Kabiligi ICTR-98 -41 - I This case established that; 'if the prosecution claims the accused waived 
counsel, then the prosecution carries the burden to prove the waiver.' The Chamber further asserted that 'it is 
difficult to imagine a statement taken in violation of the fundamental right to the assistance of counsel which 
would not require its exclusion under Rule 95 as being 'antithetical to, and would seriously damage, the integrity 
of the proceedings.' Similarly, in the case of Prosecutor v. Delalic et al. IT-96-21-the trial Chamber applied the 
exclusionary rule and upheld the right of all suspects to be informed of the right to counsel and the power of the 
tribunal to exclude evidence taken in violation of this right. 
327 

Prosecutor v. Delalic, et a/.IT-96-21-T, Judgment, 1CTY, 16 November 1998. In this case the Tribunal refused 
to entertain the argument that evidence collected by the Prosecutor during interrogations should be excluded 
because Mucic did not subjectively understand the significance of waiving his right to counsel. The Tribunal 
decided that the Prosecutor only needed to prove that he read the accused his rights and collected a waiver. 
Objective evidence of a signed waiver satisfies the test. 
328 

1CTY Rules r. 44 and the Directive on the Assignment of Counsel limit the right to choose counsel. According to 
Rule 44 and the Directive, the Registrar must verify that the chosen lawyer meets standards of competence. The 
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be provided with adequate access to counse1. 329  Through case law the Ad Hoc 
tribunals have defined the parameters of the right to counsel, clearly establishing the 
point at which the right to counsel is activated, the standard for waiving this right, the 
remedy for excluding evidence taken in violation of this right, the standards that 
qualify the right to defence counsel, the distinction between equal access to 
representation and equal access to resources, and finally the limitations upon the right 
to self representation. In brief, the right to counsel would appear to be as follows: 

• The right to counsel attaches the moment the accused is brought into the 
jurisdiction of the tribunal. 33°  

• The accused has the right to counsel and the right to be informed of this right. 
331 

• If the accused is not informed, the evidence taken in violation of this right will 
be excluded at tria1. 332  

• Where the accused waives the right to counsel. 
(i) an objective standard will apply. 333  
(ii) the prosecutor carries the burden to show the accused waived the 
right. 334  

• The accused's right to select counsel is qualified by the standards set out by 
the tribunal. 335  

• The court is not obligated to provide resources to the defence equal to the 
prosecution. 336  

• The accused has a qualified right to waive the right to counsel altogether in 
order to represent himself. 337  

lawyer must speak one of the languages of the Tribunal, be competent in criminal or international law, be admitted 
to practice law in a State, and must not have a conflict of interest. In Prosecutor v. Sljivancanin, Case No. IT-95-
13-R61 of 3 April 1996, para. 30 the tribunal stated that `[w]hatever may be the scope of the right to counsel of 
one's own choosing when a defendant hires his own counsel, the right to publicly paid counsel of one's own 
choosing is limited.' Note that the right to self-representation originated in the tradition of common law Kerr, 'Fair 
Trials at International Criminal Tribunals: Examining the Parameters of the International right to Counsel' (2006) 
36(4) Georgetown Journal of International Law.I 227,1254 and is limited by the right to self representation. 
Equally, the right to self representation is not an absolute right, but rather is qualified by the right to a fair trial. In 
the case of Prosecutor v Milaevie's the accused's right to self-representation was allowed, however the Trial 
Chamber further guarded Milosevic's right to a fair trial by assigning him two attorneys as amicus curiae. In this 
decision, the ICTY asserted that the right to self-representation was a qualified right and that it could not be 
exercised to the detriment of the court's right to a 'fair and expeditious' trial. See Prosecutor v. Milo§evie Case No. 
IT-02-54-T, Reasons for Decision on Assignment of Defence Counsel, 22 September 2004, at para. 33. Also, 
Prosecutor v. Milokvie, Case No. IT-02-54-AR73.7, Decision on Interlocutory Appeal of the Trial Chamber's 
Decision on the Assignment of Defense Counsel, 1 November 2004, at para 9. 
329 In Prosecutor v. Akayesu, Case No. ICTR-96-4-A (Appeals Chamber), June 1, 2001 the accused argued that the 
Registrar denied him his effective right to counsel by denying his request for change of counsel between his trial 
and sentencing. Akayesu was not satisfied with the assigned counsel because he had originally requested counsel 
who did not meet the standards of the Tribunal. The Appeals Chamber found that the right to counsel was a 
qualified right and that Akayesu had been offered counsel and affirmatively refused it. The Appeals Chamber held 
that 'the right to free legal assistance [.. I  does not confer the right to choose one's counsel.' 
330 Prosecutor v Kajelijeli ICTR-98-44A-T. 
331 Prosecutor v Delalic, et al.IT-96-21-T. 
332 	• Prosecutor v Kabiligi ICTR-98-41-I, Prosecutor v. Delalic, et aLIT-96-21-T. 
333 Prosecutor v Delalic, et al.IT-96-21-T. 
334 Prosecutor v. Kabiligi ICTR-98 -41 -I. 
335  Prosecutor v. Sljivancanin, Case No. IT-95-13-R61. 
336  Prosecutor v. Jean Paul Akayesu, Case No. ICTR-96-4-A. 
337 

See Prosecutor v. MiloS'evie Case No. IT-02-54-T. 
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In the context of East Timor Section 27 of the Transitional -  Rules asserts that a 
defendant 'has the right to a legal representative.' In practice, however, the inadequate 
protection of the right to legal representation in the pre-trial stage of the criminal 
process permitted evidence collection under questionable circumstances. 338  The 
disregard for the provision of counsel at the interrogation stage, was particularly 
evident in the Los Palos trial, in which the tribunal admitted statements obtained in 
the absence of the provision of a legal advise. In the course of the trial the accused 
complained that the statements taken by the investigators were not correctly recorded 
or translated. Despite the alleged inaccuracies, the court nevertheless permitted the 
use of the evidence, finding that the accused waived his right to counsel, by 
submitting to interview and answering the questions put. Similarly, the provision of 
legal counsel at trial was a right that was variably observed. In the Los Palos trial, not 
every defendant was individually represented. Of the ten defendants facing trial, there 
was a total of three national and three international lawyers between them. One of the 
three international lawyers was present for only part of the case. Whilst the situation 
substantially improved in later trials, there nevertheless remained a number of 
concerns with respect to the quality of legal representation. 3" 

Whilst it is fair to say that all defendants in the Lolotoe case were legally represented 
the issues of continuity of counsel and the use of counsel with conflict of interest were 
issues of concern. In addition the controversy over whether the right to legal 
representation is an unlimited right was hotly contested. Indeed this issue was of 
fundamental significance in the Lolotoe trial. This was because, at a late stages of the 
trial (ie end of the prosecution case) a highly irregular event occurred. Namely, the 
former defence counsel of Jhoni Franca, made an application to join the trial as co-
counse1.34°  Since the matter of Jhoni Franca had been finalised, the lawyer was not an 
party to the proceeding, as such he made an application from the public gallery. 
Contrary to the arguments put by the accused's assigned defense counsel, the Panel 
nevertheless entertained the application. 

Counsel for Jose Cardoso Fereira, argued that the accused had not at any stage 
requested the assistance of additional counsel, that the accused already had two 
competent counsel representing him (albeit one counsel who was for the most part 
assisting from her London chambers) and that it was highly improper for the court to 
entertain an application for an individual, not a party to proceedings. However, in 
order to resolve the application, the Special Panel, put the issue directly to the 
accused, who indicated that he had spoken to the applicant lawyer at the prison and 
that he had promised that he could 'get me a sentence like Jhoni' 34I  At this point the 
Defence for the accused intervened indicating that if the court intended to entertain 
the application, that aside from issues of solicitation of a client and the fact that the 
applicant was not a party to proceedings, the court should hear counsel on the 
question of conflict of interest. Accordingly Defence set out its case for why the 
applicant was not an appropriate choice of counsel. 

338 Kerr, 'Fair Trials at International Criminal Tribunals' (2006) 36(4) Georgetown Journal of International Law 
1227. 
339  Kerr, 'Fa i r Trials at International Criminal Tribunals' (2006) 36(4) Georgetown Journal of International Law 
1227. 
340 See Prosecutor v Jose Cardoso Fereira, Notification of Availability and Assignment of Additional Counsel and 
Request for the Court to Inform Jose Cardoso, at Appendix L. 

'
341 Lolotoe personal trial transcript 13 December 2002 
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Counsel for the accused expressed the concern that the applicant lawyer had already 
represented a co-accused in the same proceedings, and had received sensitive 
instructions, as well as conducted a plea negotiations on the others behalf. If, in the 
same proceedings, the co-accused was to be called on the trial, as prosecution witness, 
the lawyer concerned would be in an impossible conflict situation. Secondly it was 
argued that even if no real conflict presented itself, the presence of potential conflict 
was sufficient. 342  Thirdly, given that this same lawyer had damaged the accused's 
case in the mitigation material put to the court on behalf of the co-accused in his exit 
plea, (ie; transferring blame to the accused in an attempt to displace culpability), his 
conduct on the trial, could arguably be seen as, having negatively impacted the 
accused. 

Aside from the issue of conflict, the defence raised the issue of ethical conduct. Given 
that the lawyer had, according to the accused, conducted private discussions with the 
accused at the prison and made undertakings with respect to the trial outcome, without 
the defence counsel's presence, or consent to such a discussion sought, the applicant 
lawyer may have, quite improperly, transgressed upon the lawyer-client relationship. 
Finally it was put to the court that the accused must understand that the granting of 
such application presents so many layers of conflict that both existing counsel on the 
trial could not in all professionalism work with the lawyer concerned. As such the 
appointment of new counsel, at such a late stage in proceedings, would entail the 
withdrawal of existing counsel, and the associated jeopardy to a fair trial. Given that 
the public prosecutor had all but closed the case for the prosecution, and adduced the 
majority of its case, the applicant lawyer concerned had been absent for a substantial 
proportion of proceedings, and could not at this stage hope to represent the accused 
effectively. 

When put to the accused whether he was dissatisfied with existing counsel he was 
emphatic in his satisfaction. He clearly drew the distinction between an intention to 
replace his legal representation and his desire for additional counsel. The defence had 
no issue with extra legal support on the trial, however it opposed the particular 
appointment for reasoned outlined. 343  

In its decision delivered orally 344  the majority held that the accused should be 
permitted the counsel of choice, and dismissed the issue of conflict. The Panel was, 
however divided over the existence of conflict. The majority held that there was no 
general conflict and that the court would deal with any specific issues of conflict as 
they arose. 345  In his dissenting opinion, (delivered orally) however, Judge Benefit° 
Mosso Ramos indicated that because the proposed counsel had previously represented 

342 Pursuant to S5.3 of the Code of Conduct for Public Defenders, in the schedule to UNTAET regulations 2001/24 
a public defender is to cease to act where: 'a conflict of interest, or a significant risk of a conflict of interest arises 
between the interests of two or more parties.' As such the rules stipulate that the conflict need not be actual, but 
that potential risk was sufficient. 
343 JSMP, The Lolotoe Case. A Small Step Forward (2004) p22 'It appears that the circumstances described give 
rise to significant risk of conflict of interest. The most obvious example of this is the newly appointed counsel had 
to cross-examine his previous client in the same proceedings. Although the former client's case had by this time 
been finalised, the counsel went through an involved plea bargaining process, and his impartiality must therefore 
be at risk.' 
344 Lolotoe personal trial transcript 13 December, 2002. 
345  JSMP, The Lolotoe Case. A Small Step Forward (2004) p22. 
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a co-accused whose instructions conflicted with the accused, and because the same 
counsel had concluded a plea agreement with the prosecution he should not be 
appointed on the trial. If the accused wanted additional counsel, then he should be 
provided for, however the counsel proposed should, in the interests of justice, be 
excluded. In the light the Special Panel's ruling, both existing counsel resultantly 
withdrew on the trial undoubtedly putting the accused on a much weaker footing. 346  
The external application from the applicant lawyer succeeded, upon the basis that the 
applicant was the accused counsel of choice. The change of counsel at the late stage in 
the proceeding created a significant delay in the trial, as the incoming counsel 
immediately request time to read the file and understand the matter. This decision by 
the Special Panel to entertain an application from a member of the public, was 
perhaps the single foremost procedural issue on the trial, which had the certain effect 
of weakening the position of the accused. By promoting the accused's right to choose 
his counsel, above other considerations put by his counsel the court required the 
accused to make a strategic decision about his trial that he may not have been 
qualified to understand, let alone make. 

Undoubtedly, if the Special Panel had applied the common law approach it would not 
entertain an application from an individual not a party to the proceedings and would 
have resolved the matter through the defendant's counsel, who would have been 
deemed to be acting in the best interests of the accused. However, this direct approach 
to the accused as an entity separate from his legal representative reflected a civil law 
style approach to (a) the role of counsel (ie; in an assisting role as opposed to a party 
controlled role) and (b) the general flexibility of civil law with respect to the 
accused's participation at trial. Inevitably this direct approach impacted the accused's 
right to silence and the corresponding notion that a defendant should not be compelled 
to speak except through his/her legal representative. 

A.10.2.10 The right to silence 

PRINCIPLE: Article 14(3)(g) provides that in the determination of any criminal charge, an 
accused is entitled ...Not to be compelled to test i& against himself or to confess guilt 

The right not to be compelled to testify or confess guilt is expressly provided for in 
the Transitional Rules. 347  Pursuant to Section 6.2 (a) a suspect immediately upon 
arrest shall be informed of; 'the right to remain silent'. The Transitional rules at 
Section 6.3(h) extend this right throughout every stage of proceedings. Further the 
Rules require the Public Prosecutor to inform the suspect/accused that he/she has; 

(h) the right not to be compelled to testify against himself or herself or to 
admit guilt, and that if he or she chooses not to speak in the proceedings, 
such silence will not be held against him or her in the determination of 
innocence or guilt. 

346  The Special Panel attempted an in chambers mediation but it proved unsuccessful. 
347  This right is also provided for in the /CC Statute, Articles 55(1 )(a), and in relation to pre-trial procedure /CC 
Statute, Article 67(I)(g). 
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In the common law an accused is not compelled to give evidence in criminal trial 
proceeding and is not compelled to submit to questioning by a prosecutor or judge, 
however, should the accused decide to testify, the evidence he/she gives is subject to 
cross-examination. By contrast, a defendant in most civil law systems can be 
compelled to give a statement, however this statement is not subject to cross-
examination and not given under oath. This allows the defendant to explain their side 
of the case without being subject to cross-examination by a skilled opposition. 

Significant encroachments were made upon the accused right to silence, in the course 
of the Lolotoe trial, through the Special Panel's direct approach to the accused. One 
incident in particular threatened to make inroads, when the accused Jose Cardoso 
Fereira made an outburst in court amounting to a possible admission. This raised the 
question as to whether a judges' direct dialogue with the accused rendered the 
accused's right not to be compelled to testify against himself, a nullity. As a 
consequence of his partial admission, the Special Panel proceeded to engage directly 
with the accused. Technical discussions were had in a direct manner, (unaccompanied 
by a formal caution), concerning the legal implications of his outburst. Despite 
defence counsel's protestation, and request for adjournment to seek instruction on the 
issue, the Special Panel nevertheless proceeded to ask the accused directly whether 
he had intended to plead guilty to the charge or merely make concessions as to the 
facts as testified to by the witness. This was a fine distinction and not one which the 
accused was qualified to make. This direct approach to the witness had the potential 
of making the fact finding process harshly incongruous with the accused's right 
against self incrimination. 

Similarly, the procedural mechanism of an unsworn statement holds the potential for 
self incrimination. This is because, whilst the Transitional Rules expressly upheld the 
right to silence and guarded against self incrimination and forced confession of guilt, 
they are less clear on what use, if any, can be made of statements made where the 
accused is informed of these rights but nevertheless waives them, by way of an 
unsworn statement. This became evident in the Lolotoe trial. Initially, the defence 
called witnesses to challenge the prosecution evidence, but elected not testify on his 
own behalf. However in a radical procedure not provided for in the Transitional 
Rules, the defendant made an unsworn statement at the close of the defence case. 
After much debate the court held that despite having given the opportunity to the 
accused at the opening of the trial to make a statement (as per the rules of procedure) 
it was nevertheless in the interests of justice to permit the accused to address the 
panel. This meant that the accused had heard all the evidence against him, and could 
make a statement not subject to cross-examination or questioning from the panel. In 
matters before the Special Panel, the Transitional Rules provide that the defendant is 
to be offered the opportunity to address the court at the onset of proceedings, it was 
then not an unreasonable extension of the rules to allow this procedure at the close of 
proceedings. 

This procedure which is drawn from the civil law, however, does carry the risk that 
the accused might incriminate him/ herself and should have been accompanied with a 
caution. This risk of self incrimination is of more concern to common law lawyers, 
but standard practice in civil law jurisdictions. From a procedural perspective electing 
to make an unsworn statement involved risk, this is because it is an invitation to make 
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concessions that may not be in the accused's best interests. However, if controlled, the 
defendant can read from a statement prepared by his counsel thereby allowing the 
accused to personally address the court both on issues of guilt and sentence. 

A.10.3 POST TRIAL 

A.10.3.1 Sentencing 
Sentencing for an indictable offence in common law systems is usually preceded by a 
separate hearing held subsequent to the trial determination and verdict. At this 
sentencing hearing, the prosecution makes a recommendation of punishment, and the 
defendant establishes mitigating factors. Conversely, in civil-law countries the 
sentencing material is required to be put before the court during the trial process. Like 
the Ad Hoc tribunals and ICC Statutes, pursuant to the Transitional Rules the Special 
Panel was required to pronounce upon sentence at the same time that it made a 
determination on guilt. This civil law feature necessitated the submission of 
sentencing material at the same time as defending the case. 348  This fusing of guilt and 
sentence is an anathema to the common law which is vigilant in isolating the two 
concepts, but consistent with the civil law notion of truth finding. 

Not withstanding that there are no express provisions for separate sentencing 
hearings, there developed a creative procedure of a sentencing hearing in 
circumstances where the accused has pleaded guilty. This procedure though not 
expressly provided for under Section 29A which provides for the Proceedings on an 
Admission of Guilt, has evolved over time and practice. In relation to the two guilty 
pleas on the Lolotoe indictment, witnesses were called for the defence to attest to the 
accused's community involvement and participation in the Timorese national freedom 
movement, as well as general character evidence. Given the gravity of the charges 
pleaded to, and the fact that the prosecution and defence had already reached a 
bargain, these hearings perhaps added little to the ultimate outcome, except to 
facilitate the accused in telling his side of the story, and to express remorse. 

In the Lolotoe case, as already stated above, the sentencing hearing for Joni Franca, 
was highly prejudicial for the remaining accused Jose Cardoso Fereira. This was 
because one of the pillars of Franca 's plea was that he was only  commander of the 
militia for a few week before Cardoso took over as the much more ambitious and 
willing replacement. The comparison made between the defendants, was undoubtedly 
harmful and impacted the right of the accused, to have his matter heard by an 
independent Panel free from influences. This was unfortunate given that this harm 
could easily have been quarantined, had the court been more vigilant in safeguarding 
issues of impartiality and independence. 

348 Wald, 'The Rules of Evidence in the Yugoslav Tribunal' 21 Quinnipiac L.Rev. 761, 767. Wald argues that this 
requirement is arguably prejudicial to the Defence, who are required to simultaneously argue; 'my client is not 
guilty, but if he is, here are some reasons to go easy on him.' 
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A.10.3.2 Right to Appeal 

PRINCIPLE; ICCPR Article 14(5) provides; 
Everyone convicted of a crime shall have the right to his conviction and 
sentence being reviewed by a higher tribunal according to law. 

The right to appeal is an essential aspect of proceedings that are procedurally fair. 349  
As an important safeguard of a fair trial the access to appellate jurisdiction reviews 
the fairness of the decisions at first instance. Despite this, no appellate court operated 
within the Serious Crimes jurisdiction in East Timor between early 2002 and 2003. In 
this period, the judicial system nevertheless dispensed with cases, made direction, 
gave final judgements, and issued sentences, with no recourse or possibility of review. 
This state of affairs was perhaps one of the greatest affronts to the notion a fair trial. 

On *appeal new evidence may be considered by the Appeal Chamber if it was 
unavailable at the trial. This is because Section 40 of the Transitional Rules is worded 
so broadly. The range of permissible appeals include review for violation of rules of 
criminal procedure (40 (a)) or alternatively for transgressions upon either the 
procedural or substantive rights of the accused. (40(b)). In addition to identifying 
failure in process, an appeal can also be founded upon an inconsistency in the decision 
of the court of first instance (40(c)) or for material error in fact or in law. (40(d)) 
Given the range of appealable material it is difficult to not see the appeal provisions in 
the Transitional Rules as an appeal de novo. This moves the process of appeal closer 
to the civil law and even further than both the Ad Hoc Tribunal and ICC Rules which 
permit new evidence upon the exercise of judicial discretion based on the 'interests of 
justice'. For the common law practitioner the notion of a 'second chance' is 
troublesome as it has the potential of turning an appeal into a new trial. 

When the Appeals Chamber was operational, it demonstrated a willingness to exceed 
the role of judicial review in some cases tending towards a full retrial or trial de novo. 
This approach demonstrates a lack of appreciation, that the court of first instance had 
the best opportunity to examine the evidence, hear witnesses and draw conclusions. A 
lack of discipline in restricting itself to the grounds of appeal made the Appeals 
Chamber an unpredictable judicial body. In its review of the Paulino De Jesus 
Appea1,35°  the international monitors observed that; 'It is JSMP's strongly held 
opinion that the court of Appeal's decision [...] has fails to appreciate .. the distinction 
between a hearing at first instance and appea1. 351  This is unfortunate, since Appeals 
court decisions had both the opportunity and the potential to refine and decisively 
determine procedural and evidentiary legal uncertainties. 

349/CCPR Article 14(5), ICTY Statute Article 24, ICTR Statute Article 23, ICC Statute Article 81(b), and African 
Charter Article 7(a). Article 14(5) of the ICCPR provides that: 'Everyone convicted of a crime shall have the right 
to his conviction and sentence being reviewed by a higher tribunal according to law.' 
350  In this Appeal, the Appellate Court overturned an acquittal at first instance, on the basis that the Appeal judges 
would have reached a different factual finding than the Special Panel if it were hearing the evidence de novo. 
351 JSMP, The Paulino De Jesus Decision, JSMP Report (2005) p 12. 
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The right to appeal is a vital guarantee of the right to a fair trial. Article 14 (5) of the 
ICCPR establishes that 'everyone convicted of a crime shall have the right to his 
conviction and sentence being reviewed by higher tribunal according to the law.' 
However if the accused is to access this right, a transcript of proceedings is essential if 
judges and the parties are to review and challenge the proceedings at first instance. 
The provision of a transcript was crucial to any appeal, as a primary basis upon which 
an appellate court is able to assess arguments presented at trial. Despite this, no 
official transcript was ever provided for any case before the Special Panel. The 
UNTAET Regulations 352  require the Special Panel to ensure that in every hearing a 
written or recorded note of the proceedings is taken. In compliance, each stage of the 
trial proceeding is video-taped and recorded on CD audio recording. There was 
however, no running transcript produced of the Lolotoe trial, or any other trial in the 
jurisdiction, for that matter. The absence of trial transcript not only impeded the right 
to an appeal, but significantly disadvantages the defence in its preparation of cross-
examination. In addition, the lack of transcript has resulted, in many instances, in 
disputes between counsel and the bench, each referring to their own individual notion 
for confirming their own account. These disputes were resolved by the President 
Judge referring to his own note/recollection as decisive. This technique is not entirely 
satisfactory and has been criticised by the international court monitors stating: 

JSMP does question the practice of a judge, who should be focusing on 
leading proceedings, typing the notes as an alternative to official court 
transcript. 353  

The extent of the problem was summarised in the case of Prosecutor v Joseph Leki: 

The court also notified both parties that the record of the hearing would be 
provided by the rapporteur, considering that there is no audio or video 
recording apparatus, no stenographer and no shorthand writer available to 
the judicial administration in East Timor. The rapporteur judge made a 
record after summarizing as accurately as possible on a portable computer 
the statements made by the parties and the questions, orders and decisions 
of the judges during the hearing. 354  

The Public Defenders Unit have indicated that they have been prevented from 
pursuing several appeal cases owing to the absence of a transcript. i55  International 
monitors have quite rightly pointed out that the absence of a clear record of 
proceedings, effectively detracts from, if not prohibits the enjoyment of the right to 
appeal: 

In circumstances where a new and complex regime is being applied by 
judges, prosecutors and defence lawyers, from different backgrounds and 
levels of experience, in trials that are breaking new ground daily, the need 

352  Sect 26.1 UNTAET Reg. 2000/11, (as amended by Regulation 2001/25) states that: 'The court shall ensure that 
in each hearing by the judge or panel of judges, written or recorded notes of the proceedings are taken and made 
available, on request, to all parties to the proceedings, including their legal counsel.' 
353 JSMP The General Prosecutor v Joni Marques and 9 Others, JSMP Report (2002) p.28. 
354  Case No. 05/2000, 11 June 2001. 
355 JSMP 'Justice in Practice: Human Rights in Court Administration' JSMP Thematic Report (2001) p. 24 
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for transparent review is vital. Without a detailed and clear record of the 
trial proceedings, the right to an appeal may be rendered meaningless. 356  

In the Lolotoe trial, despite the fact that the accused's newly appointed defence 
counsel filed a notice of appeal on 16 April 2003, the Public Defender's Unit did not 
follow up with a written appeal statement. The defence unit stated that it was unable 
to file an appeal statement until it had received a court transcript. The lack of 
transcript, the failure to file an appeal statement with the court, and the passage of 
time since filing a notice of appeal, has more than likely denied the accused the right 
to an appea1. 357 Since regulation 40.3 of 2001/25 provides that 'A party who has filed a 
notice of appeal shall file a written statement with the court of first instance, within 30 
days,' it is highly probable that the defence is out of time. The rules specifically state 
that were the party fails to file the appeal statement within the requisite time 'the party 
will be deemed to have withdrawn the appeal' There is however an argument that the 
defence are unable to comply with the 30 day time limit prescribed, were not 
transcript has been made available. Given the difficulty in stipporting grounds of 
appeal without a transcript of proceedings, and the fundamental nature of the right of 
appeal it is probable that an appeal court would not strictly apply the procedural 
timeframe. This however is speculative, and in no way excuses the public defender's 
unit from submitting a preliminary appeal statement which could seek leave to 
substantiate the statement pending the provision transcript material. Given that there 
is not transcript provided for any other trial or appeal in the jurisdiction, the reliance 
upon this is a reason to extend the appeal time is tenuous at best. 

This is particularly concerning, given the changing defence at a crucial stage in the 
trial and the distinct potential prejudicial impact that this matter alone, could have 
upon the right of the accused to a fair trial. 

A.11 CONCLUSION ABOUT THE PROCEDURAL REGIME 
In the Lolotoe case concluded, on 5 April 2003, with the sentence of Jose Cardoso 
Fereira to 12 years imprisonment (3 years backdated in recognition of time spent in 
custody). After acquitting him of two of the murder charges, one charge of 
persecution and some of the less specific inhuman treatment charges, the Panel went 
on to find the accused guilty of crimes against humanity, including murder torture 
rape and imprisonment. The Lolotoe case, was East Timor's longest running Crimes 
Against Humanity case which ran for almost two years, having commenced on 27 
April 2001. The judgment also marked the first conviction for rape as a crime against 
humanity by the Special Panels since the trials began in East Timor. 

In accordance with the Transitional Rules the pre-trial protections of the accused were 
scant, setting out a reversal of the onus of proof with regard to pre-trial release. In 
practice the extraordinary long length of pre-trial detention (averaging between two to 
three years) may not only have offended the defendants right to liberty but also 
presumption of innocence. In addition there was no provision for the regulation of the 

356 Ibid., 24 
357JSMP Lolotoe Case; A Small Step Forward, (2004) p 16. However, it is important to note that no statement in 
this thesis is intended to prejudice the future appeal rights of the accused. Statements contained in this thesis by the 
personal view of the author, which are supported by the view outlined by the international monitor is covering the 
trial. 
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interrogation of suspects, save for the requirement to caution. In practice suspects 
•were rarely questioned in the presence of a legal representative and often interview 
transcript reveal a general disregard for the suspect's right to silence. 

In the context of the trial proper, the Transitional Rules contained a list of due process 
guarantees that had been lifted directly from Article 14 of the ICCPR, however, in 
practice the proceedings were led heavily by the President Judge whose 
determinations with respect to procedural issues were never reviewed owing to the 
absence of an Appeal Chamber. The trial balance, as a consequence, was tipped 
heavily in favour of judicial activism to the extent that partiality at times eclipsed not 
only the independence of the court, but also the defendant's right not to participate in 
proceedings and the right of the Defence to examine witnesses from the position of 
equality of arms. 

Matters arose without notice, that were not granted adequate time for the defence to 
compose a response, and when granted the right of cross-examination the scope of 
mechanism was so limited by the court that it was at times an ineffective tool for 
challenging the material presented at trial. By contrast evidence-in-chief was 
extensively led by the President Judge and then formally by the prosecution, 
unfiltered by evidence rules governing exclusion. As we shall see in the following 
chapter the largely unfettered admission of evidence at trial, so completely diminished 
the role of defence, that the trial strategy in many instances was to manage the 
admission of material evidence, after the event. In this way the defence had little 
opportunity to impact the proceedings and had few mechanisms in its armaments for 
defending the charges. 

The zealous nature with which the prosecution approached the task of discharging 
proof together with the almost single minded focus in which the President Judge 
approached the role of confirming the truth contained in the dossier, generated a 
heavy handed approach. In many respects the trial combined the dominant features of 
the two legal cultures without importing the protection. The partial nature of evidence 
gathering and presentation was not moderated by evidence filtration, and judicial 
activism was not tempered by impartiality of evidence gathering. This left the accused 
standing trial exposed to the possibility of abuse by both official authorities (ie; the 
prosecution and the judiciary), exercising power over the individual, and even to the 
potential of collusion of power. In general terms, the criminal procedures employed in 
arriving at a judicial decision constituted a combination of civil and common law 
practices as well as elements from the ICC Statute. Evidently the application of this 
unfamiliar procedural regime caused major difficulties in practice. As a result, there 
were ongoing difficulties of procedure and a notable lack of consistency in how the 
Transitional Rules were to be interpreted and applied. Furthermore the absence of a 
functioning Court of Appeal during the duration of the Lolotoe trial, meant that 
appeals from interlocutory decisions to resolve many of these inconsistencies did not 
proceed. 

In practice the divide between the formalised procedures set out under the 
Transitional Rules, and the application of these provisions to the trial, was 
appreciable. Whilst, the Transitional Rules offered adequate foundation for a fair 
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process, the problem appears to have stemmed from a normative ambiguity 
surrounding the application of the rules in practice. This gave a haphazard quality to 
the application of rules and an overall perception of procedural inconsistency which 
detracted from the standard of fairness of the trial. 

Trials at SPSC do not consistently meet minimum international standards. 
Perhaps most conspicuous is the ambiguity of procedural law during trials. 
International judges and lawyers come from a wide variety of backgrounds, 
including both common law and civil law disciplines. Procedural law varies 
greatly between these two disciplines, and even though there is a code of 
conduct that standardizes procedures for the Special Panels, judges do not 
follow it. ... A lot of time is wasted at each trial deciding on what procedure to 
use, and depends on which judges are sitting on the panel. The Portuguese 
speaking panel tends to follow civil law procedures because the Portuguese-
speaking countries use civil law, whereas the English speaking panel tends to 
favour common law procedures. In addition to slowing down trials, these 
procedural inconsistencies can result in unfair trials. There is the question of the 
legality of procedures being haphazardly decided while a trial is in progress as 
opposed to previously agreed upon. In addition, if defense [sic] lawyers are 
unclear on procedure, it can and has resulted in lower-quality defense [sic] for 
the accused. 358  

In addition to procedural irregularity outlined, the incongruence of the Lolotoe 
trial was further exasperated by evidentiary imprecision. Accordingly, the 
following chapter will demonstrate how the Special Panel's treatment of 
evidence further impeded an already compromised proceeding, rendering the 
overall proceedings a deficient standard of trial. 

358 Lab Hamutuk Bulletin Vol. 5, No. 3 October 2004 p2 
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CASE STUDY: Part III EVIDENCE 

A.12 THE OBJECTIVES OF THE STUDY OF EVIDENCE 
Part III of the case study will examine the UN Special Panel for Serious Crimes' 
approach to the admission of evidence in the trial of Prosecutor v Jose Cardoso 
Fereira with particular emphasis upon the impact of admission upon the defendant's 
right to a fair trial. The objective is to examine whether the process for admitting 
evidence on the trial was sufficiently discerning to safeguard the proceedings from 
extraneous and prejudicial considerations. In addition, this chapter will highlight 
various sites where there exist tensions between the legal traditions, in the application 
of the Transitional Rules governing the admission of evidence before the Special 
Panel. It is contended that in the trial context, there were clear examples that illustrates 
strain between common law and civil law approaches to evidence, that if not properly 
resolved, may lead to unfairness to the accused. 

Owing to a deep contrast between the completeness of evidence law in common law 
domestic legal systems and the pervasive continental distaste for rules that call for an 
advance assessment of the probative effect of evidence, this chapter is a controversial 
undertaking. This is because a discussion about the concept of the rules of evidence is 
a distinctly common law oriented enterprise. However an analysis of this nature is 
defended upon the basis that common law rules relating to evidence have emerged to 
safeguard against the adversarial nature of criminal investigation and presentation of 
evidence at trial. Given that the international trial model, as it is emerging, still 
maintains a strongly adversarial flavour, consideration must be given to carrying 
across some of the protections against the excesses of the contest between the parties. 

In this part of the case study, many of the concerns highlighted could perhaps be 
addressed by evidentiary rules aimed at protecting the accused against the 
unconscious prejudice that results from material that is, for one reason or another, 
unsafe to base a verdict. Whilst this approach would appear to imply that in the 
common-law perspective is preferable, this is largely because the civil law has 
traditionally no mechanism for exercising control over the admission of evidence. 
Undoubtedly any attempt to categorise evidence would run counter to civil law 
theory, which maintains that the probative effect of evidence is dependent upon the 
concrete circumstances of individual cases that cannot satisfactorily be expressed in 
terms of categorical norms. 

Yet it will be demonstrated that frequently throughout the Lolotoe proceedings the 
Special Panel resolved evidentiary issues in a vacuum the solutions for which were 
not set out in express terms in the Transitional Rules. In most incidents where 
evidentiary issues were raised on the trial, there was either no provision, or basic 
provision, insufficiently elaborated upon to inform the court as to how it should 
administer, screen, or weigh evidence presented. In practice, the court was averse to 
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employing rules which predetermined the admission or weight of evidence, with a 
result that no application, in the Lolotoe trial, to exclude potentially prejudicial, 
extraneous or irrelevant facts, was successfully made. All facts presented as part of 
the Prosecutions case, were admitted. Absent any clear guidance from the Appeals 
Chamber, it is argued that the best way of resolving conflicts is an improved 
elaboration and elucidation of the rules of evidence. Further, it is proffered that in 
order to give greater clarity to international proceedings and fortify the rights of the 
accused on trial some consideration must be given to quantifying the body of facts 
that combine to form the case against the accused. 

Any discerning criminal process will apply a filter to the evidence presented against 
the accused. Traditionally the civil law has applied this filter at the investigation phase 
of proceedings, so that facts presented in the dossier and offered as evidence at trial 
have already been screened by the investigating judge. By contrast, the common law 
applies a corpus of pre-determined rules of exclusion in an effort to gate-keep the 
material offered by the prosecution in satisfaction of onerous burden to prove its case. 
The common law rules regulate the contest between the parties. In the international 
context, there are a number of features borrowed from the common law that give 
currency to an argument that there should be a greater filter on evidence. These are 
that in international criminal proceedings: 

• Evidence is gathered in a partisan fashion 

• Evidence is presented in an interested fashion 

• Prosecution is seized of an onus to prove its case 

• The standard if proof is beyond reasonable doubt 

• Responsibility falls ostensibly to the parties to present opposing sides of the case 

• The basis of an appeal is an error in fact or law (and not de novo) 

The forgoing features provide a coherent basis for screening evidence. Given the 
vested interest and the contested nature of evidence presented and the limited nature 
of the appeal in international criminal proceedings, it is contended that there is a 
greater need for the court to be more objective and methodical in its treatment of 
facts. Thus the import of the common law mechanism of rules of evidence, not only 
ensures an equal opportunity for the parties to be heard, but also a greater 
transparency of the judicial task of weighing evidence. In this way the application of 
rules governing evidence complements the accused right to appeal the decision of the 
trial chamber, by offering the benefit of knowing what facts are relied upon as 
evidence in advance of the final judgment. 

Here again it is not possible to take this argument any further than to propose that that 
there is heed for greater scrutiny of evidence in the international criminal trial process. 
To this end, this chapter will identify examples where the absence of evidence rules 
detracted from the overall fairness to the accused, however an assessment of what 
these rules ought to contain fall beyond the scope of this thesis. This is because the 
normative direction of such rules would need to be informed by a trial theory that at 
present is still largely underdeveloped. Ultimately, the treatment of evidence will form 
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the means of achieving the ends of the international criminal system of trial, which are 
still largely unsettled. 

In both dominant legal traditions truth-finding and fairness are considered important 
values, but where these values clash, each system exalts one distinct aim over the 
other. This difference in approach can be seen clearly in the way each legal system 
assesses material evidence. 

For the common law each material fact is dissected and considered for its potential 
admission to evidence. If the fact should fail to meet the requisite standards of 
reliability and the exalted value of fairness, it will not be admitted, even if it is 
otherwise probative. This is an anathema to the civil law which exalts truth-finding 
over fairness considerations to the extent that evidentiary rules that reject information 
that would otherwise be probative, could not be conceived of, let alone acceded to. 
This is because civil law countries are suspicious of rules that might potentially have a 
deleterious effect on fact-finding accuracy, or that might rein in a legal process that is 
too contextual to be captured in the web of legal norms. 359  Conversely, in the common 
law tradition the assumption is that by regulating the content and manner in which 
material is brought before the court, the equality of parties and the dialectical process 
of persuasion are preserved and promoted in order to advance fact finding. The 
converse is true of the inquisitorial tradition where the state carries out the 
investigative procedure and is thought to be best suited to come forward with the 
truth. 36°  For the common law, evidence is screened through the application of 
exclusionary rules which safeguards truth qualified by fairness, whereas the dossier in 
civil law system expresses material facts as evident truths, which have been distilled 
by a coherent system of pre-trial supervision and control. It is °these opposing 
theoretical approaches that attempted to exert influence upon the reception of 
evidence in the trial of Prosecutor v Jose Cardoso Fereira. 

A.13 EVIDENTIARY ASPECTS OF THE TRIAL 

A.I3.1 STANDARD OF EVIDENCE 
A.13.1.1 The Presumption of Innocence 
A core value of both the common and civil law criminal proceedings rests on the 
presumption of innocence and therefore imposes the onus of proof of guilt on the 
prosecution. It is however a frequent misconception in common law countries that the 
civil law codes burden the accused with the demonstration of his innocence, or the 
presumption of guilt361  This however is not accurate, in reality the presumption is 
universal to all legal systems,362  however the unregulated fdshion in which the civil 
law courts apply the law of evidence, in particular what should qualify as evidence in 
court, means that there are no fixed evidentiary protections that can be said to safe 
guard the presumption. Whilst in both systems the presumption of innocence is 
enlarged by a general right to silence, 363  and the correlated privilege against self- 

359 Damaska 'Propensity Evidence in Continental Legal Systems' (1994) 70 Chicago-Kent Law Review 55, 59. 
360 Jorg 'Convergence of Criminal Justice Systems: Building Bridges' (2003) 5. 
361 The presumption of innocence pre-dates the French Revolution and has been constitutionally affirmed by the 
1789 French bill of rights see Article 9 of the 1789 Declaration des droits de l'Homme et du Citoyen. 
362 ICCPR Article 14(2) and European Convention on Human Rights Art. 6(2). 
363 The presumption of innocence is a core or basic component of the right to a fair trial According to Article 14(2) 
of the ICCPR 'Everyone charged with a criminal offense shall .  have the right to be presumed innocent until proved 
guilty according to law.' The right to silence is a legal notion common to all national legal systems see; Cassese, 

94 



APPENDIX A: CASE STUDY 

incrimination, in civil law criminal matters the judge may accept a wide scope of 
evidence, provided it has been lawfully obtained and the accused has had an 
opportunity to discuss it in court. 

At Common law, the presumption of innocence can only be displaced by proof, the 
onus or burden of which, rests upon the prosecution to prove the case. The accused is 
given the benefit of the doubt to the extent that he/she need do nothing other than 
rebut the evidence called by the Prosecution. 364  As the law has developed in the 
common law this has been taken to mean, the accused is not required to prove his/her 
innocence, and therefore not obliged to give evidence. Further to this, should the 
accused choose not to give evidence in his/her own defence no adverse inference can 
be drawn from the decision not to testify. Whilst the presumption of innocence exists 
in civil law, it does not manifest in the same practical application. The civil law 
expectation of the participation of the accused in the trial, and the pragmatic approach 
to truth-finding means that where the accused may assist the court, his/her direct 
participation will be sought. In this way the civil law interpretation of silence is not 
constructed as a shield in the same way as the common law, and not as strenuously 
applied, such that if the accused is asked direct questions throughout the course of 
his/her trial, he/she will be required to assist the court in its investigation of the truth, 
by contributing to the proceedings. 

From a reading of the text of the provision in the various legal systems, on any 
construction the presumption attaches the moment an individual is charged, but may 
also apply during the pre-trial investigation of a suspect. 365  It would appear that at 
international law the statutory guarantee to the right against self incrimination and the 
right to silence, are both manifestations of the presumption of innocence, and that 
both these combine to allow the accused to refuse to answer questions, at tria1. 366  

In the Lolotoe Judgment the court held that; 'Section 2:2 of UNTAET Regulation 
2001/21 provides that an accused shall be presumed innocent of a criminal offence 
until guilt is established by the final decision of the court.' There were however 
procedural and evidentiary aspects of the Lolotoe trial that might be regarded as 
placing the presumption of innocence into question. These shortfalls will be 
highlighted and given individual treatment throughout the course of the chapter, but 
some of the major concerns that detract from the presumption of innocence include 
inter alia; the lengthy time spent in custody prior to trial and the failure to grant 
conditional release; the admission of statements obtained in contravention of the 
principles of procedural fairness; a general tendency to give priority to probative 
evidence over the concern for the prejudicial effect, of admitting the same evidence, 
the insistence upon referring to protected witnesses as 'victims'; a disregard for the 
rule against witness collaboration; the heavy reliance upon the immediacy of in-court/ 
oral testimony where prior statements were inconsistent, incorrect or incomplete; a 

International Criminal Law (2003).390. This principle has been replicated in all legal instruments setting up 
modern international criminal courts and tribunals. ICTY Statute Art 21(3), ICTR Statute Art 20(3), ICC Statute 
Art 66. 
364 Even rebuttal is not required. In circumstances where the prosecution has not proved it case, the defence can 
make a `no case' submission at the end of the prosecution's evidence. 
365 Safferling', Towards an International Criminal Procedure (2001) 67 See also Zappala International Criminal 
Trials and Respect for Human Rights in International Criminal Proceedings (2003) pp.84-85 
366 Zappala, International Criminal Trials and Respect for Human Rights in International Criminal 
Proceedings(2003) p 90 
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general weakness in screening of the relevance, hearsay or credibility content of 
witness testimony, a willingness to impute evidence and allow evidence of the 
accused propensity; and the broad scope of appeal together with the provision 
allowing for the Prosecution to appeal an acquittal which combine to amount to a 
rehearing of the merits of the matter (de novo). Where these shortfalls impact upon the 
presumption of the accused innocence, they have a concomitant impact upon the 
perception of a fair and impartial hearing. This is because if a criminal trial does 
maintain this presumption, throughout the full extent of the proceedings, it is open to 
the criticism that it is a trial process geared to convict. 

A.13.1.2 The Onus or Burden of Proof 
One of the central pillars of the common law interpretation of the presumption of 
innocence is the notion that the Prosecution holds the burden of proof who is 
accordingly obliged to prove the allegations which are presented at trial. A legal 
burden or a burden of persuasion is an obligation that remains on a single party for the 
duration of the trial. Once the burden has been entirely discharged to the satisfaction 
of the trier of fact (often the jury), the party carrying the burden will succeed in the 
claim. In a common law trial, the presumption of innocence places a legal burden 
upon the Prosecution to prove all elements of the offence and to disprove all the 
defences. Conversely civil law jurisdictions extend to the judge the power to act upon 
his/her own initiative (or proprio motu) and a corresponding expectation that the trial 
is judge led. Whilst the Prosecution is required to present the case against the accused, 
they are not labouring under the same burden as their common law counter-part, as 
the judge may order the production of evidence or conduct the proceedings in such a 
manner as to satisfy him/herself of the issues as they relate to fact-finding. 

Whilst it is fair to say that the notion of burden of proof is a common law construct, 
both legal systems recognise the concept of an evidentiary burden. This general 
requirement to lead evidence is an obligation that shifts between parties over the 
course of the hearing or trial. A party may submit evidence that the court will consider 
prima facie proof of some state of affairs. This creates an evidentiary burden upon the 
opposing party to present evidence to refute. However within the context of the civil 
law trial the presentation of evidence is much less onerous, as the role of the 
Prosecutor is to assist the judge in establishing/confirming the material already set out 
in the dossier. 

There is a generally accepted principle in international criminal trials that the 
prosecution carries the burden of proof. 67  In the event that the prosecution fails in this 
endeavour, two practices may be said to have evolved. Similar to the common law,. 
Defence may make a 'no case' submission and apply to have the matter dismissed, 368  
or the trial judge may exercise a distinctly civil law style of discretion to call 
additional evidence proprio motu. Whatever the variations in its practical application, 
it is clear that the principle has been consistently enshrined in practice, such that no 
reversal of the onus is permissible. 369  

367  ICC Statute Article 66(2). 
368 Prosecutor v Jelisic Case No. IT-95-10-T, Judgment, ICTY IC, 14 December 1999 (p16-17). In this case a no 
case submission was made based upon rule 98 bis. On the basis of this application the Trial Chamber dismissed 
some of the charges relating to Genocide. However that the Appeal Judgment criticised this procedure as a feature 
of the international trial. It is therefore unsettled law, as to whether 'no case' submissions are a generally accepted 
practice. See Prosecutor v Jelisic Case No. IT-95- 10-I Appeal Judgment at p 30-77 
369  ICC Statute Article 67(1)(i). 
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In the Lolotoe Judgment the Special Panel held that; 'The Regulations do not 
expressly prescribe the burden of proof on any party in the proceedings. Guidance 
may be sought from previous decisions of the Special Panel for Serious Crimes, 
which prescribe the burden of proof. In the case of General Prosecutor v Joni 
Marques & 0rs37°  the court held as follows; 'The Panel has applied to the accused the. 
presumption of innocence stated in Sect. 6.1 of UR-2000/30, which is accepted as a 
general principle of law, so that the Prosecution bears the onus of establishing the 
guilt of the accused, and the Prosecution must do so beyond reasonable doubt.' 

In the Lolotoe Judgment the Court went on to state (at paragraph 244) that; As 
underlined by the defense (sic) in the present case, the Prosecutor bares the burden of 
proving the facts on which he relies in accusing Jose Cardoso.' The Panel went on to 
expand on this by explaining that; 'As advanced by the defense, (sic) the imposition 
of the burden of proof on the prosecution means that the prosecution is required to 
prove every element of the offence beyond reasonable doubt and that the accused is 
required to prove nothing in order to establish his innocence. In this statement of the 
Special Panel's position it is evident that the court adopted wholly the common law 
interpretation of the presumption of innocence (with the complementing notion of the 
burden of proof) and then proceeded to lift the common law standard of proof beyond 
reasonable doubt as the requisite standard. This position is in line with international 
criminal law precedence. 

A.13.1. 3 Standard of Proof 
Whilst the ICCPR Article 14(2) and the Statutes of the international tribunals, the 
Statute of the International Criminal Court and the Transitional Rules governing the 
Special Panel, are all silent as to the standard of proof required to displace the 
presumption of innocence, the case law would appear to suggest a requirement of 
proof beyond reasonable doubt. 371  This is different from the civil law where the 
standard is normally the "l'intime conviction de juge "or the intimate or innermost 
conviction of the judge'. In practice, there may not be any discernable difference, vis 

vis the outcome for the defendant, between the standards, provided the trial is 
conducted in a manner consistent with the presumption of innocence. 372  

The Special Panel put the issue beyond doubt in its Lolotoe Judgment ,that it had 
followed the international criminal law precedent of applying the common law 
standard of proof beyond reasonable doubt. The Panel held that; 

The burden of the Prosecution is to prove the facts beyond reasonable doubt. 
The Special Panel in the cases of the Prosecutor vs. Joseph Leki, 373  the 
Prosecutor vs. Julio Fernandes, the Prosecutor vs. Carlos Carmone, 374  the 
Prosecutor vs. Johni Marques 375  the Prosecutor vs. Augustino da Costa376  
decided that the prosecution bares the onus to prove its case beyond 

370  General Prosecutor v Joni Marques & Ors 9/2000 Judgment 11 December 2001, para. 671.(`Los Palos Case') 
371  Prosecutor vs Tadic IT-94-1-R Prosecutor vs.Furundzija case No. IT-95-17/1-T, Judgment, (ICTY • Trial 
Chamber), 10 December 1998. 
372  Human Rights Committee General Comment No. 3/21 of April 12, 1984, para 7. 
373  Case No. 05/2000, Judgment of the Special Panel of II June 2001 
374  Case No. 03 C.G 2000 Judgrrient of the Special Panel of 19 April 2001 
375 .Case No. 09/2000, Judgment of the Special Panel for Serious Crimes of 11 December 2001 
376  Case No. 07/2000 Judgment of the Special Panel for Serious Crimes of 11 October 2001. 
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reasonable doubt. This same standard of proof beyond reasonable doubt is the 
standard applied by the International by the International Criminal Tribunal in 
the case of the Prosecutor vs. Dusko Tadic 377  Appeals Judgement and the 
Prosecutor vs. Anton Furundzija. 378  

It is imperative in international trials of a most serious nature, that the level of proof 
required is set at a high and exacting standard. In the ICTY case of Prosecutor v 
Delalic (known as the Celibici case) the trial chamber held that 'nothing less than the 
most exacting standard of proof is required. It is universally accepted that [...] the 
standard of proof on the prosecution is proof beyond reasonable doubt' 379  However 
an interesting by-product of the hybridisation of trial methodology has brought about 
a less than exacting manner of proof. The very existence of the common law 
evidentiary feature of a 'beyond reasonable doubt' standard of proof, sets up a model 
of the trial, as a theatre where upon the material proof is capable of being objectively 
identified and its accumulated weight assessed for the threshold beyond reasonable 
doubt standard. That is to say, evidence as and when it is presented, is either admitted 
to the body of evidence that is amassed by the Prosecution to prove the case, or it is 
excluded upon evidentiary grounds (ie as prejudicial or unreliable). In this way the 
common law deliberation and trial verdict is based only upon admissible evidence. 
However, before the Special Panel, the high threshold of standard of proof is 
combined with the civil law broad standard for admitting evidence, which results in a 
low threshold for screening evidence. There exists only one basic guiding rule for the 
admission of evidence and that is that the probative value must outweigh the 
prejudicial effect. However in order to make this assessment the evidence must first 
be heard and then an assessment made as to its usefulness as against its potential for 
prejudice. This has meant that there is little or no gate-keeping of evidence at the trial 
stage, but rather a consideration of a relatively unregulated collection of facts and 
assertions, which the Panel deliberate upon and attach weight only when all the case 
has been presented. This task of attaching weight in the deliberation stage of 
proceedings is more reminiscent of the subjective civil law 'intimate conviction' of 
the trial judges than the common law standard of beyond reasonable doubt based upon 
objective evidence. 

This again highlights the stalemate between the underpinning trial theories. Because 
the civil law central objective is truth, it is averse to applying rules that might obstruct 
this process. Rarely is material excluded in the civil law, this is because 'documents 
carry little importance in criminal procedure unless they are part of the corpus 
delecti: 38°  Conversely, common law has separated the issue of the appropriate 
threshold standard for admission of evidence from the distinct question of standard of 
proof. As such, a common law court must be satisfied not only that the substantive 
issues have been proved, but also that an objective evidentiary standard has been met. 

377 Case No.IT-94-1 Appeals Chamber Judgment of 15 July. 1999 
3 7 Case No.I1-95-17/1 Trial Chamber Judgment of 10 December 1998 and Appeals Chamber Judgment of 21 July 
2000 
379 

Prosecutor v Delalic et al, (In the decision of Zdravko Mucic's Motion for the Exclusion of Evidence, 2 
September 1997) (known as the Celebici case) In this case before the ICTY the Trial Chamber held that: - The 
tribunal is established for the trial of criminal offences of the most serious kind. Hence nothing less than the most 
exacting standard of proof is required. It is here .  universally accepted that the burden of proof lies on the 
prosecution. The standard of proof on the prosecution is beyond reasonable doubt.' 
380 Ferrandiz, et al., Penal Criminal Procedure Law (4th ed. 1989) 244. 
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Only through the satisfaction of both elements can the court be assured against a 
conviction at any cost. 

A.13.1.4 Admissibility of Evidence. 
The relaxation of formal evidence admission , requirements in international criminal 
trials has been consistently the case since Nuremberg trials, and has only marginally 
been tightened. Given the broad admission rule and the relatively limited grounds of 
exclusion of evidence, the Panel has a broad scope to hear a wide range of testimony, 
not unfamiliar to civil law judges. 

Pursuant to Section 34(1), like all its predecessor courts and tribunals, the only 
guidance as to the admission of evidence is that the Special Panel is permitted to 
'admit and consider any evidence that it deems relevant and has probative value with 
regard to the issues in dispute.' Section 34(2) provides that the Panel may exclude 
evidence if it deems the probative value to be 'substantially outweighed' by the 
'prejudice effect'. The same provision goes on to include the provision contained in 
the Ad Hoc Tribunal Rules (as amended). Specifically it provides that evidence 
obtained by methods which cast substantial doubt upon reliability, or is antithetical to, 
or would seriously damage the integrity of proceedings — is inadmissible. It however 
adds its own variation by stating that this exclusionary rule includes, but is not limited 
to, 'evidence obtained by torture, coercion or threats to moral or physical integrity'. 
With the exception of sexual assault cases, Section 34(2) is the only evidence 
exclusionary rule. It is to be commended for widening the scope of exclusion of 
evidence obtained by illegal means, however it is unclear as to whether this section 
would cover the exclusion of out-of-court confessions obtained under dubious 
circumstances (ie failure to caution or make provision for a legal representative). 38I  
Given that the Transitional Rules are silent, as to the prescribes conduct at the police 
investigation stage of proceedings, the Special panel has had to 'feel its way' on this 
issue.382  In the absence of guidance it is difficult to assess how the trial judges have 
attached weight to evidence collected at the investigation stage, and thereby difficult 
to know if there are any assurances built into the process to protect the accused. 'The 
confidence that civil judges have in their own capabilities in this regard may be 
traceable to parts of their indigenous process that have not been carried' over to the 
hybrid courts. 383  In the absence of civil-type safeguards built into the investigation 
process, it is arguable that there is a greater need for guidance on what store to place 
upon hearsay and opinion testimony, and general indicia of reliability at the 
admissibility stage, so as to lend transparency to the process and a greater degree of 
judicial accountability. A transparency of process is particularly pertinent to the task 
of determining appellate rights. 

As previously stated, assessment of reliability of evidence is not made by the Panel at 
the time it is presented, but rather the evidence is generally admitted, and the 
allocation of weight is apportioned at the point of judicial deliberation. This is in-
keeping with the Ad Hoc Tribunal's approach to evidence, and is reflective of the 
civil law's flexible approach to admissibility. Proponents of this approach argue that 
the professionalism of judges (in the absence of lay jurors) mean that the ultimate 

381  See A.11.3.10 of this case study. 
382  Since the accused in Lolotoe had not made a statement this issue was not tested. 
383  Wald, 'The Rules of Evidence in the Yugoslav Tribunal' 21 Quinnipiac L.Rev. 761, 770. 
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judgment based upon an assessment of the weight of evidence is a reliable method of 
arriving at the truth. The common law is more sceptical about handing over such a 
wide margin of discretion to the judiciary and as such favours the exercise of control 
over evidence, at the admission stage. The common law is less optimistic about the 
capacity for the triers of fact to genuinely remove from their mind the effect of 
prejudicial or extraneous evidence once it has been heard. Whilst the civil law's 
relaxed, liberal and unhindered approach to evidence has been widely defended, those 
who have made a comparative study of the differences in approach to evidence, the 
most prominent among them Professor Mirjan Damaska, have suggested that the 
common law system attaches force to each item of evidence and makes a discrete 
inferenae, such that in the final analysis a judges simply aggregate the separate 
probative values. 384  By comparison, the civil law system applies a holistic approach 385  
which waits for all the information. 

In the context of international trials that run to a year long, from a practical point of 
view, postponing valuations on items of evidence that might have been heard 12 
month previously, is an inferior method compared to upfront assessment, and could be 
viewed as an inaccurate style of fact-finding that 'militates towards convictions'. 386  
The facts in any criminal trial almost always turn on issues such as identification, 
credibility or memory construction issues, and the screening and assessment of the 
quality of evidence will almost certainly impact the trial outcome 

In the Lolotoe trial the Special Panel defended its entitlement to explore and examine 
widely the circumstances in which evidence was obtained as well as the content of the 
statement and draw reasonable inference. However it is critical to appreciate the 
distinction between admissibility and weight. The special Panel permitted the parties 
to offer evidence for admission without having undue concern for the exact source 
and authenticity of the documents proffered. Once the prosecutor provided some 
indicia of reliability this was sufficient "(ie finger print at the foot of a statement). In 
this way, evidence was rarely excluded and the Panel was able to maximise the 
relevant and probative evidence available to it. However, this did not of necessity 
indicate that the court would place any weight on this evidence in its final 
deliberation. In effect the common law requirement, that the party adducing 
challenged evidence must bare the burden of establishing that it satisfies all applicable 
rules governing admissibility, is dispensed with. Instead the reverse is true. Evidence 
will normally be admitted unless the party seeking to challenge, can show why it 
should not be allowed, which meant that in practice, the Special Panel frequently 
admitted documents, testimonials and material evidence, even when it was irregularly 
presented. 

In the Lolotoe Judgment the Special Panel held that the court could consider any 
evidence it deemed relevant' and went on to develop its position in regard to the 

384 Damaska, Evidence Law Adrift, (1997) 23. 
385 !bid., 23 
386 Wald, 'The Rules of Evidence in the Yugoslav Tribunal' 21 Quinnipiac L.Rev. 761, 773. 
387Prosecutor v Jose Cardoso Fereira Judgment at paragraph 246. Section 34(1) of the Transitional Rules 
provides that: 'The Court may admit and consider any evidence that it deems is relevant and has probative value 
with regard to issues in dispute.' Section 34(2) further qualifies that: 'The, Court may exclude any evidence if its 
probative value is substantially outweighed by its prejudicial effect, or is unnecessarily cumulative with other 
evidence. No evidence shall be admitted if obtained by methods that cast substantial doubt on its reliability or if its 
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admission of evidence concluding that the 'rules of evidence applicable are 
inclusionary as opposed to exclusionary'. 

In much the same way as the civil law tradition is defined only by considering its 
relationship with statutory law, so too the Special Panel derived its approach to 
evidentiary matters directly from the text of the Transitional Rules. Since there is very 
limited statutory direction contained in the rules, the Panel accordingly placed little 
restriction on the admission of evidence at trial. This approach is supported by the fact 
that, since the trier of fact and law in proceedings are not lay jurors, but rather 
professional judges, who have the training, experience and ability to hear the context 
in which evidence arises and accord appropriate weight, there exists no reason not to 
apply liberal standards favouring admissibility. On this point it is the general view of 
academics that strict evidence rules would prove an unnecessary hindrance.'" 

However, so far as the rights of the accused are concerned, the liberal admission of 
evidence presents a dilemma. 389  In permitting large sweeps of evidence it is difficult 
to establish what, if any, weight will be attributed in the final analysis. Because 
evidence is not subject to exclusionary rules it is impossible for the accused to 
decipher what inferences have been drawn from the material presented against him. 
This form of decision making from a common law perspective is highly unstable and 
obscured from scrutiny and highlights an inherently different understanding of the 
concept of 'evidence'. For the common law, only that which is admissible is evidence, 
and because a high threshold of rules is applied, the only material that is relied upon is 
that which has met the technical requirements. It is a general belief of the common 
law the accused is better to know objectively what material is relied upon, than to 
accept the assurance that the court will consider the preponderance of evidence on the 
merits. This objectivity is assured in the common law trial, through the application of 
exclusionary rules that disallow the inclusion of classes of evidence considered to be 
unreliable and prejudicial. 

Before the Special Panel there existed a looser interpretation of what constituted 
evidence than exists before the ad hoc tribunals. Like the Rules of the international 
criminal tribunals, the Transitional Rules contain no provision governing written 
statements and/or deposition. If the Special Panel was to follow established practice of 
the Ad Hoc tribunals to admit only documentary evidence containing information that 
did not directly relate to the role and conduct of the accused. 399  However the Lolotoe 
trial highlighted a unique approach to evidence that distinguishes the Panel from the 
ad hoc criminal tribunals. The Special Panel did not require a statement to be formally 
entered into evidence, for the purposes of cross-examining on its content, this was 
because, having been furnished with a court file complete with a selection of witness 
statement relied upon by the Prosecution, the Special Panel considered the content of 
the file to be evidence, in much the same way as a civil law jurisdiction views the 
content of the dossier as the starting point of the trial. In practice, this meant that the 
application on behalf of the parties to admit certain statements by consent was in 

admission is antithetical to, and would seriously damage, the integrity of the proceedings, including without 
limitation evidence obtained through torture, coercion or threats to moral or physical integrity'. 
388  Reisman and Freedman, 'The Plaintiff's Dilemma: Illegally Obtained Evidence and Admissibility in 
International Adjudication' (1982) 76 (4) Amer. I Int. Law 739. 
389  David and Brierly, Major Legal Systems in the World Today (3rd Ed. 1985) 134. 
390 

ICTY Rules r. 92 Bis 
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effect an academic exercise, since the mere filing of a statement was sufficient. Also, 
another practical implication is that the common law requirement to formally apply to 
admit evidence is dispensed with. This fluid interpretation of what material may be 
considered in the context of a criminal trial, borrows heavily from the civil law's 
broad conception, where there is no formalisation of admissibility requirements, and 
where the issues of admissibility and weight are not connected. 

It may be the case that as the international criminal trial moves from a mandated 
jurisdiction established by order of the Security Council (ie ICTY/ICTR) to a 
jurisdiction based upon consensus and complementarity (ie ICC), there will develop a 
greater need to demonstrate that the international criminal law jurisdiction is 
transparent. Since the common law exclusionary rules are predetermined and are 
visibly applied so as to secure the transparent and similar treatment of similarly 
situated defendants391  they are perhaps better adapted to the transparency 
demonstrable impartiality. Already we have begun to see movement in this direction 
as modern international criminal tribunals and international hybrid courts begin to 
articulate that evidence will generally be admitted provided it is relevant, probative 
and bears some indicia of reliability. 392  Further, in order to reconcile two distinct legal 
cultures with regard to the determination of admission of evidence, there has been a 
general attempt to balance both the 'guarantee of an equitable trial for the accused', 
and also allow the 'Prosecution to prove what it has charged.' 393  Undoubtedly the 
underlying tensions will persist. The fact that the difference in approach between 
common394  and civil law395  with regard to the admissibility of evidence, can not be 
discounted, the unique legal culture of international tribunals and courts are destined 
to struggle between the strict common law control of evidence, and the broad civil law 
standard. Inevitably, defence counsel accustomed to the adversarial system will be 
uneasy with the lack of technical rules to guide the admission of evidence. As a 
consequence, the procedure as it currently stands continues to struggle under the 
surface. Since most evidence must be assumed to be generally probative, defence 
counsel take all precautions to challenge it, so what we are seeing in practice, is all 
evidence being challenged at the admission stage, as a matter of course, so as to 
purposefully draw the courts attention to the weakness of evidence presented. It is 
therefore not a radical proposal to suggest that the court make a contemporaneous 
ruling with regard to reliability, as and when the evidence arises, in the context that it 
is offered. 

391 The civil law lawyer however would argue that common law is derived from a variety of sources; statutes, 
delegated legislation, decided cases, judicial opinion and treaties and that as a result 'the law is often inaccessible, 
...sometimes obscure or uncertain, and occasionally incoherent.' see Dennis, 'The codification of English Criminal 
Law' in Butler (ed) Justice and Comparative Law: Anglo-Soviet Perspectives on Criminal Law, Evidence, 
Procedure and Sentencing Policy (1987) 43. 
392 Prosecutor v Tadic Case No. IT-94-1-AR72 Decision on the Defence Motion on Hearsay 5 August 1996 p.7. 
393 Prosecutor v Blaskic Trial Transcript 25 June 1997 (per Judge Jorda) p86. 
394 For English position; See Butler (ed) The Transformation of the English Law of Evidence, in Justice and 
Comparative Law: Anglo-Soviet Perspectives on Criminal Law, Evidence Procedure and Sentencing Policy 
(1987). Also Andrews & Hirsh On Criminal Evidence, (2nd Edition, 1992). For American position see generally: 
Graham Federal Rules of Evidence (1991). For Australian position see Byrne and Heydon, Cross on Evidence 
(6th ed. 2000). For Canadian position see Salhany The Practical Guide to Evidence in Criminal Cases, (4th Ed. 
1996) See also generally Keane The Modern Law of Evidence (2nd Edition, 1989). 
395 See New Code of Criminal Procedure of Italy Art 234, Dutch Code of Criminal Procedure, Art 338 and 339, 
Spanish Law of Criminal Prosecution Art 726, Portuguese Code of Criminal Procedure, Art 125 and 126 Austrian 
Criminal Code Section 232, German Code of Criminal Procedure Section 244, Finland Law of Procedure Section 
17, and in criminal matters in Belgium 'the facts may be proven by all possible means.' see Christine Van Den 
Wyngaert et al., Criminal Procedure Systems in the European Community (1993) 120. 
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Arguably the admission of evidence has swung too far toward inclusion and needs to 
swing back toward a greater degree of control over what constitutes evidence and a 
more critical role for cross-examination in testing issues of credibility, consistency 
and reliability. This however, would necessitate the rules of the court to give greater 
attention to evidence and to provide a base-line set of norms of reliability for judge 
fact-finders' 396  which is presently absent from the Transitional Rules. 

A.13.1.5 Sources of Law 
There is scant guidance with regard to the treatment and admission of evidence in 
international criminal law jurisdictions generally. In instances where the Transitional 
Rules are silent however it is open to the Special Panel to import principles of general 
application. Section 54.5 of the Transitional Rules provides that: On points of 
criminal procedure not prescribed in the present regulation, internationally recognized 
principles shall apply.' Under Part 7 of the Lolotoe Judgment, under the heading 
Application of Internationally Recognized Standards stated, the Special Panel stated 
that: 

Internationally recognized principles would include principles of customary 
international law, provisions of international treaties, jurisprudence from 
the International Tribunals — ICTY & ICTR and other international 
tribunals. In addition to the existing jurisprudence from the Special Panel of 
East Timor on issues of evidence, reference will be made to conventional 
and customary international law as well as decisions of the ICTR, ICTY 
and other international tribunals to determine the applicability and scope of 
certain rules of evidence in the prosecution of crimes falling within the 
jurisdiction of the Special Pane1. 397  

Given the Special Panel's express willingness to source the decisions of the Ad Hoc 
Tribunal and general principles of law it is likely, that had the Special Panel's 
mandate been extended, we would have seen a greater attention and certainty given to 
the issue of evidence, . and perhaps a greater synthesis develop with the ad hoc 
approach in the way that evidence is admitted and administered. 

A.13.2 ADMINISTRATION OF EVIDENCE 

A.13.2.1 Disclosure of Evidence 
One of the more contentious areas of evidence administration is the rules governing 
the disclosure of evidence. Whilst it is agreed that there is a right to have adequate 
facilities for the preparation of a defence 398  it is not certain how this translates to the 
scope and extent of disclosure. Undoubtedly the right of disclosure of evidence 
favouring the defence should provide the accused or his/her defence counsel, with 
access to the documents, records, etc. necessary for preparation of his/her case, so as 
to ensure advance knowledge of the prosecution case. 
In any common-law jurisdiction, the turning over to the defence of certain information 
by the Prosecution is governed by rather complex technical rules. By comparison, In 
inquisitorial systems, the dossier, case file, is equally at the disposal of the 

396  Wald 'The Rules of Evidence in the Yugoslav Tribunal' 21 Quinnipiac L. Rev. 761, 770. 
397 Prosecutor v Jose Cardoso Fereira Judgment part 7 at p75. 
398 See Article 14(3)(a) of the ICCPR, Article 21 of the ICTY Statute, Article 20 of the 1CTR Statute, and Article 
67.1 of the ICC Statute. 
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prosecution, the Defence and the judge. The civil law standard Is the most 
comprehensive form of disclosure by the investigating and prosecuting authorities. 
This total form of disclosure is a principle without which the system with 
predominance of a judge actively in search of the material truth, cannot function 
"properly.There is no true equivalent to disclosure rules in civil-law jurisdictions, as 
these rules are unnecessary since the defence has access to the whole investigation 
dossier prior to trial. 

In civil law jurisdictions, the nature of the material collected in 
course of investigation by investigative body, such as prosecutor or 
investigative judge, differs from the material collected by 
investigators in common law systems. In the former, like in the 
ICC, investigators have responsibility to investigate both 
incriminating and exonerating circumstances equally. As a result, 
the Prosecution dossier contains both inculpatory and exculpatory 
evidence. In contrast, in the ad hoc Tribunals, like in most common 
law jurisdictions, "the primary responsibility for investigating the 
charges against an accused, including seeking and gathering 
information related to those charges, lies with his or her defence 
counse1. 399  

Under the Transitional Rules the duty to disclose extends to exculpatory evidence 400  
placing the Prosecutor under a positive duty , as soon as practicable, disclose to the 
Defence any material which in the actual knowledge of the Prosecutor may suggest 
the innocence or mitigate the guilt of the accused or affect the credibility of 
Prosecution evidence. In general, the Special Panel followed the practice before the 
Ad Hoc Tribunals, 401  insisting upon the requirement that material shall be made 
available by the Prosecution to the Defence. However, in reality, due to a disparity of 
resources between the parties, there existed a practical advantage accorded the 
prosecution by virtue of the institutional structure of the Serious Crimes Unit, and the 
wide powers of search and seizure. 402  There was a marked advantage to the 
prosecution of having on hand a team of investigators, forensics professionals, 
interpreters, case managers and international senior prosecutors to assist in the 
drafting of indictments and the securing of evidence. 403  It is a consistent theme that 
the Defence laboured under unequal conditions, however the Special Panel had 
significant powers under the Rules to administer the proceedings and had the capacity 

399 Prosecutor v Blagojevie et al., Case No. IT-02-60-T, Joint Decision on Motions Related to Production of 
Evidence, 12 December 2002, para. 26. 
400 Section 7(2) Transitional Rules 
40I Tochilovsky Prosecution disclosure obligations in the 1CTY and ICTR, Guest Lecture Series of the Office of 
the Prosecutor (OTP ICTY) 23 July 2004 ,The Hague. 
402The serious crimes unit SCU were empowered to search and seize evidence pursuant to Section 9.3 of the 
Transitional Rules the Prosecutor may seek a warrant or order for: (a) arresting a suspect (b) detention or continued 
detention of a suspect (c) exhumation (d) forensic examination (e) search of locations and buildings (0 seizure of 
goods or items, including seikure or opening of mail (g) intrusive body search (h) physical examination ( including 
the taking and examination of blood, DNA, samples, and other bodily specimens) (i) interception of 
telecommunication- and electronic data transfer (j) other warrants involving measures of a coercive character in 
accordance with the applicable law. See also Transitional Rules Section 15-19. 
403The SCU at its height employed in excess of a hundred personnel to investigate and gather evidence 
with the benefit of being a homogeneous body it secured thousand statements, taking two or more years 
to issue indictments. Teams of investigators travelled the island of East Timor pursuing evidence to 
benefit the prosecution. 
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to intervene where the inequalities were procedural in nature, assisting the relevant 
party from its relative disadvantage. In practice however it is argued that the Special 
Panel was less than diligent in addressing inequalities between the parties. 

Once a matter is listed for trial before the Special Panel, the defence are, to a large 
extent, dependant upon the prosecution to outline the case against the accused. Ideally 
the Prosecution will discharge the obligation to disclose all evidence in their charge 
fairly, and impartially. The Prosecution are required to disclose both evidence which 
goes to prove the charge, and evidence that assists the defence equally. However in 
much the same way as the defence at the Ad Hoc Tribunals have found the disclosure 
provisions to be unsatisfactory, the disclosure regime in East Timor has similarly 
frustrated this legislative intent. This is because whilst it is evident that the 
Transitional Rules intended that the role of prosecutor would be characterised by the 
role of 'impartial investigator of fact' this has proved to be incompatible with the duel 
onus to prove the case against the accused beyond reasonable doubt. In practice, the 
wide measure of discretion conferred upon the prosecution, with regard to the 
disclosure , was exercised conservatively. Since a reading of the Transitional Rules 
and the obligations contained therein with respect to disclosure obligations could be 
subject to 'interpretation, the Prosecution, as party to the proceedings, generally 
disclosed all material relevant to the case against the accused, as opposed to all 
material arising out of their investigation. The character of the prosecutorial role 
under the UNTAET Regulations, is overwhelmingly adversarial, with the result that 
the expectation that a disclosure regime would be administered even-handedly is not 
only unrealistic, but one which places the Prosecutor in a conflict of expectations. A 
wide ambit of discretion coupled with the fact that the scope of the disclosure 
requirement is far from clear, has meant that in practice the prosecution have 
interpreted their obligations narrowly. 

In the Lolotoe trial, the prosecution shielded behind confidential communications, and 
argued that despite knowing about vital changes to a witness's testimony before trial, 
they were not required to provide the defence with notice of the same. Nor were they 
required to file an updated witness statement prior to that witness giving evidence. 
The underlying purpose-of the disclosure rules is to allow the defence to prepare its 
case. As such, the defence prepares the response, to the extent that it is able, based 
upon the witness statements provided. As a matter of fairness, in circumstances where 
the prosecution discovers, in the course of proofing a witness for trial, that a witness 
will substantially alter or change the testimony that they intend to give, (from that 
contained in the written statement filed with the court), then the Special Panel ought 
to require the prosecution to file a supplementary statement, or give notice of a 
substantial change in testimony, prior to the witness taking the stand. 

It was often the case in the Lolotoe trial that witness statements bore little 
resemblance to the testimonial evidence in court. In one particular instance a witness 
whose statement contained a single allegation of rape, altered her account in court to 
include three separate instances. In a majority of instances the evidence was 
substantially exaggerated with the effect of aggravating the case against the 
accused:404  On numerous occasions where this occurred the Defence in an effort to 

4°4 Lolotoe trial, Testimony of Victim B personal trial transcript notes. 
405 Prosecutor v Blagojevie & Jokie, Case No. IT-02-60-T Decision on Vidoje Blagojevie's Expedited Motion to 
Compel the Prosecution to Disclose its Notes From Plea Discussions with the Accused Nikolie & Request for an 
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test the consistency of the version of events and understand why vital facts were not 
contained in the statement given to the investigator, questioned whether the witness 
had communicated these new facts to any one prior to coming to court. The 
prosecution objected to this line of questioning on the basis that communications had 
with the prosecution were privileged. 

Before the ICTY reports, memoranda, or other Prosecution internal documents 
including legal theories, strategies and investigations, were held to be privileged and 
not subject to disclosure to the opposing party405  the Tribunal has stipulated that 
exculpatory information contained in the notes shall be disclosed to the co-accused. 406  
As to the question of privileged communications this is usually confined in subject-
matter to communications between lawyer and client."' It application to exchanges 
between prosecution and witness would be a broad interpretation. It is generally the 
case that privilege is not extended to communications in anticipation of, or in the 
course of litigation and that privilege for witness statements is waived once the 

i witness gives evidence. 408  This s because 'the fruits of the investigation which are in 

Expedited Open Session Hearing, (13 June 2003) p. 6. See also the ICTR decision of Prosecutor v Nahimana et 
al., Case No. ICTR-99-52-T, Decision on the Prosecutor's Ex-Parte Application to Exclude Certain Documents . 
from Defence Inspection of Microfiche Material, (25 October 2002). 
406 Prosecutor v Blagojevie & Jbkie, Case No. IT-02-60-T Decision on Vidoje Blagojevies Expedited Motion to 
Compel the Prosecution to Disclose its Notes From Plea Discussions, Expedited Open Session Hearing, (13 June 
2003) p6. 
407 In common law jurisdictions there exists the legal protection of lawyer-client privilege that protects all 
communications between a solicitor and his or her client from being disclosed in court against client's will. It is the 
strongest of all the types of privilege as it is permanent and the exceptions are narrow. The purpose behind this 
legal principle is to protect an individual's ability to access the justice system by encouraging complete disclosure 
to legal counsel without the fear that any communications may prejudice them in the future. 
408Al1 of the modern international criminal tribunals formally recognize the lawyer-client privilege and have 
adopted codes of professional conduct that require attorneys' duty of confidentiality. The rules of the various 
tribunals are sufficiently similar to suggest the emergence of general principles of international criminal law 
regarding attorney-client privilege and related doctrines. See Rule 73(1) of the Rules of Procedure and Evidence . 
(RPE) of the ICC which provides that 'communications made in the context of the professional relationship 
between a person and his or her legal counsel shall be regarded as privileged and consequently not subject to 
disclosure.' Also; Each of the Ad Hoc International Criminal Tribunals explicidy recognize legal professional 
privileges and protect confidential attorney-client information from disclosure. Rule 97 of the Rules of Procedure 
and Evidence of the International Criminal Tribunal for the Former Yugoslavia (ICTY) provides: 'All 
communications between lawyer and client shall be regarded as privileged; and consequently not subject to 
ommunications between lawyer and client shall be regarded as privileged, and consequently not subject to 
disclosure at trial. 
409 See Prosecutor v Tadic, 	(Aug. 10, 1995) Judge Stephens On Prosecutions Motion for Production of , 
Defence Witness Statements, 27 December 1996 Judge Stephen Citing with authority the Supreme Court of 
Canada decision in R.v. Stinchcombe .  (1991) 68 C.C.C.(3d) 1 at p. 7. Discussing the fundamental diffe'rence in 
adversarial systems of the respective roles of the prosecution and the defence, he says: 'the fruits of the . 
investigation which are in the possession of counsel for the Crown are not the property of the Crown for use in 
securing a conviction but the property of the public to be used to ensure that justice is done. In contrast,. the 
defence has no obligation to assist the prosecution and is entitled to assume a purely adversarial role toward the 
prosecution. The absence of a duty to disclose can, therefore, be justified as being consistent with this role.' 
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the possession of counsel for the Crown are not the property of the Crown for use in 
securing a conviction but the property of the public to be used to ensure that justice is 
done' 409  Indeed the opposite is true, the discovery of evidence in the possession of the 
Crown is in most constitutional jurisdictions a guarantee for the accused, but it does 
not give a corresponding duty to the defence to divulge evidence in favour of the 
prosecution.41°  As for civil law systems, they generally give practical effect to what 
the English law calls legal professional privilege, 411  however in civil law given that 
there is no disclosure between the parties, the notion of privileged communications 
between a lawyer and his client is largely a professional duty which has public policy 
rationale rather than evidentiary consequences.412  

Notwithstanding, the Special Panel in the Lolotoe case, ruled in favour of the 
prosecution and disallowed the defence line of enquiry into whether, or not, the 
witness had communicated additional allegations (not contained in her statement) to 
the prosecution prior to coming to court. The effect of this was not only to remove the 
defence capacity to test the veracity of a prior inconsistent statement, but also limited 
the extent to which the Defence could assess the degree to which the Prosecution had 
met with its disclosure obligations. This approach places an exclusive emphasis upon 
the principle of orality, allowing no comparison with the consistency of previous 
accounts — and in so doing permitted a practice to emerge of scant witness statements 
which bore only a loose resemblance to the testimony that witnesses would later give 
in court. The President judge made clear the position of the Lolotoe proceedings, in a 
direction to the defence that: 

the witness is here today and can tell you what happened, please 
confine your questions to the witness's memory of events and 
discontinue your attention upon past inconsistency. 413  

410 Prosecutor v Tadic Judge Stephens On Prosecutions Motion for Production of Defence Witness Statements, 27 
December 1996 In this case Judge Stephens stated that the rules make a clear distinction between what the 
Prosecution must disclose as compared with the defence. His honour interprets this 'as generally requiring 
substantial prior disclosure by the Prosecution but none by the accused. This is in accord with the general pattern 
of procedure in common law, adversarial systems of trial. In those systems not only is it the Prosecution that 
throughout the trial carries the burden and has the onus of proving guilt beyond reasonable doubt but, for the trial 
to be a fair one, the Prosecution must inform the accused of what he is. accused and, before trial, of what is the 
evidence against him. See also Canadian case of R v.. Peruta (1992) 78 C.C.C. 3d. 350 where the head note 
usefully summarises the position in saying (per Tyndale J.A. and Moisan J. concurring): 'While there is a common 
law duty on the Crown to disclose to the defence copies of all statements in its possession, there is no 
corresponding duty of disclosure by the defence' 
'' See Prosecutor v Tadic IT-94-IT (Aug. 10, 1995) (per Judge Stephens) 'On An illuminating account of the 

treatment by continental courts of privilege, is provided in the Opinion of Sir Gordon Slynn, Advocate General of 
the European Court of Justice in A m. & S Europe Limited v Commission of the European Communities, [1982] 
ECR 1575 (Advocate General's Opinion). His Lordship concludes that it is correct to say that the differences of 
treatment of the privilege by the Courts of the various Community countries are 'differences of approach or 
method (made necessary by their fundamentally different legal systems) rather than differences of result'. (p. 20) 
412 American Bar Association, Attorney-Client Privilege in Foreign and International Law Article on website; 
www.abanet.org/intlaw/intattorneyclient.doc  states that: .'In common-law jurisdictions privilege is primarily an 
evidentiary issue and has its principal effect as such, even though it is also codified as an ethical rule of conduct. 
The reverse is true in civil law jurisdictions, where there is traditionally little or no disclosure in litigation. 
Accordingly, in civil law systems where there is significantly less need for an evidentiary privilege, the protection 
or an evidentiary .  privilege, the protection of client confidences is therefore primarily an issue of professional 
duty.' at p.6 
413 Lolotoe trial, personal trial transcript notes. 
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From a defence perspective this gave the proceedings an unpredictable element, 
where the accused was frequently surprised by in-court previously un-stated 
allegations, that defence could not have prepared for, thereby establishing a courtroom 
dynamic where counsel took 'on the run' instructions. . The prosecution strategy of 
providing the defence with grossly inadequate (in some instances inaccurate) written 
statements, then claiming professional privileged communications in order not to 
correct or update these statements in court, provided a wide measure of protection 
from disclosure. 

It -is suggested here that a method of avoiding the disadvantage to the accused of 
inadequate disclosure would be to follow the decisions of the ICTY Appeals 
Chamber, in Mrksie 414  and Halilovi‘' 415  which both provided clear authority for the 
proposition that at the pre-trial stage of proceedings, witnesses do not belong to the 
party calling them. The rationale for the principle that there is 'no property in 
witnesses' in these Tribunal cases was based upon considerations of fairness, 416  The 
Judges were clearly of the view that the issuance of a subpoena for a person to be 
interviewed by a party to a criminal trial was a way to reconcile key features of both 
common and civil law systems.417  

In the absence of provision for the Defence to have pre- trial access to Prosecution 
witnesses, the Special Panel should have applied a more vigilant stance, with respect 
to the question of disclosure. The Special Panel, to the extent that it had the power to 
require compliance, seemed reluctant to impose even a general requirement of 'due 
diligence' disclosure upon the prosecution. This left the accused open to the real and 
distinct possibility that the accused could have been placed at a relative disadvantage 
vis-a-vis the prosecution, if not an actual position of inequality with regard to access 
to relevant facts and the fine balance struck between proof and prejudice. The further 
restriction upon the right of the accused to be able to test the consistency, and by 
extension the credibility, of the witness account, removed a central avenue of defence 
inquiry. 

A.13.2.2 In-Court Identification 
Identification is also an important aspect of .a criminal trial and must be handled fairly 
so that the court process can draw a clear distinction between proof and prejudice. 
Since the identity of the accused as a perpetrator of the crime alleged, is an element 
that the prosecution is required to satisfy, care must be taken not to be suggestive. 

414 Prosecutor v Mrk Decision on Defence Interlocutory Appeal on Communication with Potential Witnesses of 
the Opposite Party, (IT-95-13/1-AR73), Appeals Chamber, 30 July 2003, at p.I5 'Witnesses to a crime are the 
property of neither the Prosecution nor the Defence, both sides have an equal right to interview them.'. 
415 Prosecutor v Halilovi Decision on the Issuance of Subpoenas (IT-01-48-AR73), Appeals Chamber, 21 June 
2004. 
416Prosecutor v Halilovi Decision on the Issuance of Subpoenas, (IT-01-48-AR73), Appeals Chamber, 21 June 
2004, at 7 citing Decision on Interlocutory Appeal, Broanin and TaliC (IT-99-36-AR73.9), at p. 46, and describing 
that holding in these terms: 'in deciding whether a subpoena should be issued, a Trial Chamber must take into 
account not only the interests of the litigants but the overarching interests of justice and other public 
considerations'. 	 • 
417 Robinson, 'Rough Edges in the Alignment of Legal Systems in the Proceedings at the ICTY' (2005)3(5) 
Journal of International Criminal Justice 1037, 1049. 	- 
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In-court identification is inherently suggestive. It was argued by the defence in the 
Lolotoe trial that in-court identification should be dispensed with, since it was so 
unsophisticated as to be unhelpful, if not prejudicial. The argument was put, that the 
accused was seated conspicuously at the defence table, and with the exception of the 
interpreter and one of the judges, he was the only other East Timorese in the 
courtroom. As such, the suggestiveness of the procedure outweighed the substantive 
reliability of the identification. 

The view of the court was that any suggestiveness inherent in the court identification 
procedure could be remedied by cross-examination and argument. As such, all 
witnesses were asked to identify the accused in court as a matter of course, thereby 
compounding the disadvantage to the accused. 

'Identification evidence' is defined as evidence that a defendant was or resembles a 
person who was present at the time the offence was committed. In court, identification 
in common law criminal jurisdictions, is generally held to be unsafe in the absence of 
a police line-up.418  In circumstances such as the manner in which the accused was 
identified in court in the Lolotoe trial, the defence argued that the court should 
exercise its discretion to exclude on the basis that the probative value is outweighed 
by the danger of unfair prejudice to the accused. The fact that the witness identified 
the accused, rather than some else, is not decisive in the circumstances where the 
accused is the only other ethnic East Timorese in the court room. To sustain a 
conviction on the basis of an inherently suggestive identification process is to ignore 
the basic presumption of innocence. This was however common practice before the 
Special Panel. 

This prejudice to the accused was accentuated by the lack of professionalism in the 
interpreting service. In several instances where court identification was conducted, the 
interpreter either pointed to, or looked directly at, the accused, after the question was 
put 'Can you see Jose Cardoso Feriera (aka Mouzhino) in this court room?'. All the 
witness needed to do was to follow the interpreter's gaze. When defence attempted to 
follow up the issue of identification in cross-examination it is likely that it further 
compounded the problem. When a question 'Do you know Jose Cardoso Feriera (aka 
Mouzhino)?' is translated across three languages (one unsophisticated village 
language) it is doubtful that the question would carry the same meaning. Further it is 
possible that the subtle distinction between do you know Jose Cardoso Feriera? And 
do you know the accused? was lost in translation. Consequently it was impossible to 
decipher meaning of responses, since the witness would simply nod to confirm and 
point uttering an assignation such as 'him'. 

More generally, eye-witness identification was problematic throughout the Lolotoe 
trial. On several instances witnesses relayed factual scenarios and on cross-
examination it was revealed that they were not physically present at the relevant time. 
Whether for reason of lack of accuracy in the testimony or due to linguistic or cultural 
factors, on countless occasions witnesses made no distinction between events they in 
fact eye witnessed, and events that they were informed about. As a result village 
rumour was testified as fact in as equally a convincing form as if the witness had been 

418  Davis v Cody (1937) 57 CLR 170, R v Alexander (1981) 145 CLR 395, R v Corke (1989)41 A Crim R 192. 
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present. This personalisation of remote events and the failure to make a distinction 
between individual and community knowledge, made cross-examination a complex 
task. 

A.13.2.3 Presentation of evidence 
The civil law process is characterized by a continuing investigation conducted initially 
by police and then more extensively by an impartial investigating judge. The invest-
igating judge directs the fact-gathering process by questioning witnesses, inter-
rogating the suspect, and collecting other evidence. The Prosecution and to a greater 
extent the Defence play a limited role in offering legal arguments and interpretations 
that they believe the court should give to the facts that are discovered. The case 
proceeds to trial only after completion of the examining phase and the resolution of 
factual uncertainties, and only if the investigating judge determines that there is 
sufficient case to answer. The civil law trial is merely the public finale of the ongoing 
investigation. On this point, the two systems of law radically differ in their 
interpretation of the role of the trial and the purpose of the presentation of evidence. 
In a common law system, the trial is the forum for investigating and adjudicating 
guilt/innocence. In an open competition, .primary responsibility for the presentation of 
evidence and legal arguments lies with the opposing parties, not with a judge. Each 
side, acting in its self-interest, is expected to present facts and interpretations of the 
law in a way most favourable to its interests. 

Before the Special Panel the method of presentation of evidence was mixed. Once the 
trial commenced the order of proceedings was similar to the common law trial 
(evidence-in-chief, cross-examination and rebuttal). A civil law exception to the 
common law style of proceedings was that the accused may make an unsworn 
statement that is not subject to cross-examination at the outset. Though counsel 
usually advised against it, many accused before the Special Panel made such a 
statement. As this evidence is unsworn and untested, the Panel attach weight 
accordingly. Following on from this the prosecution made a general opening 
statement before proceeding to call evidence. Witnesses were firstly examined by the 
President Judge who generally led them through a relatively open ended account. 
Subsequently, in a fashion similar to the common law, witnesses were led formally 
through their testimony (ie evidence-in-chief) by the prosecution 4I9  followed by cross-
examination by the defence. 

In several instances in the Lolotoe trial objections were raised in relation to leading 
questions. Although the panel agreed in principle that such questions were 
inappropriate, as predominantly civil law trained judges, the Panel permitted a higher 
degree of suggestion than would be permitted in a common law trial. In a ruling in 
relation to a defence objection to leading the Panel ruled that: 

In relation to leading questions this court has had many opportunities to 
decide what is a leading question. It is a question which is suggestive 
of an answer to the witness. With respect to the questions asked by the 
public prosecutor they asked; While you were at the PKK House did 
your daughter visit you? Did she say anything about being at Sabino's 

419 
Byrne, and 419  Heydon, Cross on Evidence, (6th  ed. 2000) 388. 
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House? This court can not see anything leading about these 
questions.42°  

Similarly cross-examination was permitted to traverse not only the scope of direct 
testimony, but also matters the defence viewed as pertinent. Importantly there was no 
requirement to put the defence case to the witness in order to give them an 
opportunity to comment. In this way an alternative view of the facts, that has not been 
put to the appropriate witness, may be put to the panel in closing address. The defence 
was not required to put an alternative version of events to witnesses as per the 
common law rule in Browne v Dunn421  (which provides that where a cross-examiner 
intends to make a particular point about a witness's actions, intensions, motivations 
etc they should put the matter directly to the relevant witness in order to give them the 
opportunity of a response/explanation.) 422  This means that effectively the defence can 
put a contradictory version of events to the court, in its summing up, without ever 
having put such propositions to the relevant witnesses for a response. 423  In general, 
the dialogue was not managed by the court unless it was responding to an application 
from the defence. This placed a heavy emphasis on the Defence to attempt to structure 
the manner and content of evidence sought to be adduced and offered, where the 
Panel failed to apply a filter to the phrasing of questions broadly without regard to 
form. 

Civil system trained lawyers who are unaccustomed to extensive questioning of 
witnesses, were often observed attacking peripheral rather than jugular matters, often 
skirting around the point endlessly, and asking outrageously' inappropriate or 
illegitimate questions. To illustrate the point, one example, in the Lolotoe trial was the 
prosecutor asking a rape witness; "Did he say anything to you — while he was raping 
you?' Such circumstances of inappropriate questions from counsel, were often 
exaggerated by civil code judges who were similarly unfamiliar with the subtleties of 
common law regulation of the manner and intent of questions from the bar table. In 
the example cited above an objection was raised and the court gave the following 
direction which did nothing to alleviate the Defence's concern. 

PP. 	Did he say anything to you — while he was raping you? 

D. Objection. Your Honours this is an outrageous question. The Prosecution knows full 
well that the word rape has a technical meaning involving a series of elements all of 
which are in issue here. 

PP 	[interjecting] The witness used the term 'rape'. 

HH 	Counsel you should rephrase the question. You must paraphrase the witness 
testimony. You should say that; "You have told this court that this man raped you". 
And then you can proceed to ask your question - did he say anything to you when he 
was raping you.? 

420 Lototoe Personal Trial Transcript, Evidence of Adao Manuel 30 October 2003. 
421 Browne v Dunn (1893) 6 R. 67, H.L. 
422 Aronson and Hunter, Litigation Evidence & Procedure (5th Edition 1995) at para 21.79 
423 The consequence of breach of the rule of Browne v Dunne in the common law criminal jurisdiction may either 
allow for the prosecution to reopen their case or alternatively prevent the defence from calling contradictory 
evidence. See: R v Popescu (1988) 39 A Crim R 137, R v Birlcs (1990) 19 NSWLR 677, R v Schneidas (1981) 4 A 
Crim R 101. 
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D. 	Your Honours with respect, the witnesses use of the term does not permit the 
Prosecutor to put it to the witness that she was in fact raped. 

HH. 	Let the prosecution re-put the question and then I will hear your objection counsel. 

PP 	You told this court that Bambang "quotation marks" raped you... 

Your Honours, the Public Prosecutors question is not only frivolous but it is unlikely 
to be able to be translated across three languages. 

HH. 	[Direction to the prosecutor] It is permissible for you to repeat what is in the 
transcript record, but when you are using your own words avoid using the word 
'rape'. 

PP. 	You told this court `Bambang raped me' — did he say anything at the time? 

In general, there were many instances in the trial where the President Judge limited 
cross-examination to such a degree as to reduce its effectiveness and become wholly 
in-effective, while at the same time permitting third and fourth hand evidence, 
concerning critical events. The rulings restricting the scope of cross-examination 
seemed to miss the point of the adversarial function of testing or discrediting witness 
testimony. Indeed the defence was at times criticised for 'attacking the character of 
honest witnesses.' Thus there is arguably a need for direction as to the purpose of 
presentation of evidence (ie to confirm the material in the court file or test the in-court 
testimony) and a further need to give certainty to the function and scope of the 
mechanism of cross-examination. 

A.13.2.4 Exclusion of Witness from Discussions Re; The Admissibility of Evidence. 
The incongruence between the two conceptions of the trial, appeared most strikingly 
at cross purposes during the trial, in particular the role of cross-examination as an 
expression of the accused's right to confront witness against him. 

An illustration of this during the Lolotoe trial, was an application by the defence to 
exclude the witness from in-court discussions between counsel and the bench with 
respect to the purpose behind defence questions. Discussion with defence counsel and 
the Panel related to a line of questioning aimed at discrediting the witnesses 
testimony. In particular the Bench asked the defence to identify the purpose behind 
the questions and to point to the inconsistencies that the defence believed existed 
between the prior statement and the testimony account. Despite the defence arguing 
that she should be allowed to continue cross-examination so that the inconsistency 
would become apparent, rather than giving evidence from the bar table, the Panel 
nevertheless insisted on knowing the import of the questions before asking them. 
Consequently the defence applied to the court to absent the witness from discussions. 
The witness evidence, departed substantially from her statement given to the 
investigator and the defence had wished to test the veracity of her account by asking 
questions as to whether she had communicated the new evidence to Prosecution when 
she was being proofed for trial — in order to test the consistency of her account. This 
was a point which the witness had herself put in issue by testifying that her evidence 
was not new, and that she had given this information to the investigator whom she 

112 



APPENDIX A: CASE STUDY 

postulates must have neglected to record vital facts. Not mere details, but whole other 
events which amounted to new crimes, not contained in the indictment. 

The application to exclude witness from the court (or alternatively - not to translate 
the content of discussion between counsel and the bench), so that the witness was not 
informed of the purpose behind questions in advance of them being put to her, and 
thus defeat the function of cross-examination -was defeated.. The result was that 
prejudicial material having been permitted to be led, was then fully analysed in the 
presence of the witness for aspects of inconsistency, prior to testing the witness' 
account thereby neutralising the value of such cross-examination. 

A.13.2.5 Oral Evidence vs Dossier Evidence. 
Common law systems rely on oral evidence and the contested nature of the 
restrictions on evidence as a filter, whilst in civil law trials, the assumption is that a 
professional judge will not be swayed by unfair, unreliable evidence nor would the 
judge convict merely on the basis of the 'bad character' of the defendant. As a result, 
evidence of this nature need not be excluded. Moreover with the more active role of 
the civil law judge, oral testimony is not a standard requirement in order for evidence 
to be admissible. The case unfolds primarily through a dossier containing written 
witness statements and documents reducing the need for testimony in court. The judge 
and Defence receive the dossier before the trial begins, whereupon the judge directs 
the trial process, requesting evidence and personally questioning witnesses. In the 
civil law framework, much of the case is gathered and reduced to written form in the 
dossier, such that the trial judge merely builds upon and confirms the investigation 
already conducted. 

A combination of common law and civil law approach was applied in the Lolotoe 
trial. A comprehensive list of witness statements and reports relied upon by the 
prosecution were filed before trial. At the pre-trial phase the parties filed a list of 
witnesses that were agreed. This was a means by which the parties could reduce and 
concentrate the trial upon contested material. The effect of filing an agreed list was 
that the prosecution was not required to called witnesses consented to, and that the 
written statements on filed were not cross-examined, but rather directly entered into 
evidence.424  These written statements were admitted as a formality without either 
party formally tendering the statements or seeking to have them admitted on the trial. 
This is a clear departure from the common law where the evidence presented in court, 
is the central focus of trial and the exclusive basis upon which the accused is either 
convicted or acquitted. 

Before the Special Panel heavy reliance was placed upon the written statement. So 
much so, that the Defence consented to a number of written witness statements, in an 
attempt to gain tactical advantage, where it was thought that calling a witness may 
leave open opportunity to aggravate. In circumstances where witness statements filed 
with the court, did not unduly trouble the Defence case, it was thought best to leave 

424 Prosecutor v Jose Cardoso Judgment p 67 para. 275 the Panel stated that: 'The Prosecution and the defense 
agreed on the statements of the following witnesses: Joao Bosco (p.378), Natalino Soares (p.367), Olivia Juvita 
Dos Reis (p.151), Norberto Belo (p.110), Femanda De Deus Martins (p.191), Madelina Da Costa (p.338) and 
Cipriano Belo (p.254), Orlando Leo Ati, Norberto Belo, Rosa de Jesus, Femanda de Deus•Martins, Jose Moniz, 
Marito da Costa, Madalena da Costa, and Natalino Soares. Those statements were admitted into evidence by the 
order of the Court.' 
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these witnesses uncalled, thereby containing the potential exposure to the witness box 
to only those witnesses whose eye witness account was in issue. In this way, the rules 
were being applied in practice to circumvent the common law emphasis upon orality 
towards a dossier led trial, which the Panel of predominantly civil law judges were 
intuitively comfortable with. However, in contradiction to this, in circumstances 
where witnesses did give evidence, the panel closed off important lines of inquiry 
with respect to seeking an explanation for prior inconsistency and/or shortcomings in 
the witness statement given to the criminal investigator, giving precedence to the oral 
evidence given in court. Such lines of investigation were closed by the court who took 
the approach that the Defence should limit the scope of inquiry to matters which the 
witness has testified to in court. This was despite the fact that written statements 
containing contrary and inaccurate material, were admitted to evidence as part of the 
court file. The Panel, by extension, were applying a combination approach by 
applying; 

[1] a strong emphasis on the orality or immediacy of evidence given in court 
where the witness gave live testimony 

[2] a strong emphasis on written statements in the absence of in-court 
testimony 

[3] a disconnection between written and oral evidence in circumstances where 
the two accounts conflict. (ie preference for oral evidence where it conflicts 
with the written) 

The policy outcome of this combination of civil law and common law influence was 
that the Panel did not accept that inconsistency in the prior statement went to the 
credibility of the witness's account. This is perhaps illustrated in an example of 
specific exchange between the parties in the Lolotoe trial can be demonstrated in an 
extract of transcript of the proceedings; 425  

D. Have you spoken to an international police officer about what 
happened to you in 1999? 

W I never told about my condition to the international police. 

D. Do you remember an international police officer coming to your 
village to take a statement from you? 

W. I never spoke to an international police officer. I don't speak 
their 	 language. 

D. Have you ever spoken to an international police officer in the 
presence of an interpreter? 

W. No. 

425 Lolotoe trial, personal trial transcript note, Cross-examination of Amelio Belo 22 October 2002. 
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D. On the 4" of August 2000 Do you remember a foreign 'Malay' 
police officer come to your village and talk to you about what 
happened in 1999? 

W. I never saw the police and never spoke. 

D. Yours Honours — Could the witness be shown her statement on 
the court file — English version at page 138 and Bahasa version at 
page 96. Have you ever seen this document before? 

W. I never put my statement to this person. Probably the interpreter 
put it. 

D. (If the witness could be referred to the last page of the 
document). Is that your mark at the foot of the document? 

W. Yes. 

D. I will ask you again. Do you recall making a statement to a 
foreign police officer who came to your village in August 2000 
with an interpreter? 

[No response]. 

D. Is that your thumbprint at the bottom of the page? 

W. Yes. I have put my thumbprint. But I was asked to. 

D. So do you remember the circumstances surrounding you fixing 
your thumbprint to the bottom of the document? 

W. Its been a long time. I cannot remember. 

D. Can you recall how many times between then and now that you 
have put your thumbprint on the foot of an official document? 

W. No I can not remember. 

D. When you were asked to put your thumbprint on the foot of this 
document — can you remember what you had been doing? 

W. I only said my husband was beaten. 

D. To whom did you say that to? 

W. I didn't speak about it. 

HH. This court will consider the circumstance that the witness is a 
person who is not able to go to school The witness has given her 
testimony guided by the Defence. We have until now heard the 
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evidence of this witness, which is her testimony given in court. If the 
Defence is 
not happy with the testimony of the witness — we would like to know 
why? 

D. Your honours I wish to authenticate the document by establishing 
that the witness is in fact the author of the statement, so that I may 
apply to admit the statement as a prior inconsistent account. The 
problem here however is that the witness appears to have no memory 
of making the statement. 

HH. Under Section 36.4 a prior statement may be used as substantive 
evidence in situations where the recollection of the witness is unable 
to be refreshed. Are you applying under this section.? 

D. I am not certain I want to do that. I am not certain that this section 
was intended to cover statements for which the witness has no 
memory of making? No I submit that there are two appropriate 
courses of action. 

HH. If this statement is not believed to be the statement of the 
witness — then this is a witness for which the Defence has had no 
notice — Accordingly her evidence should be struck from the record. 
Alternatively if this is accepted to be the statement of the witness — 
and the Prosecution intends to rely upon it as so - it is relevant as a 
prior inconsistent statement. It is standard practice to compare 
accounts previous given by witnesses with in court testimony as a 
way of discrediting the witness's account. If the Defence is not able 
to do this, then it is not able to test the evidence, and my client's 
interests are not being protected. 

The options are; to strike this witness's testimony from the record or 
admit the statement as evidence- so that I may cross-examine the 
witness in relation to the inconsistencies that it contains. 

D. I am not certain I want to do that. I am not certain that this section 
was intended to cover statements for which the witness has no 
memory of making? No I submit that there are two appropriate 
courses of action. 

If this statement is not believed to be the statement of the witness 
then this is a witness for which the Defence has had no notice 

Accordingly her evidence should be struck from the record. 
Alternatively if this is accepted to be the statement of the witness 
and the Prosecution intends to rely upon it as so - it is relevant as a 
prior inconsistent statement. It is standard practice to compare 
accounts previous given by witnesses with in court testimony as a 
way of discrediting the witness's account. If the Defence is not able 
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to do this, then it is not able to test the evidence, and my client's 
interests are not being protected. 

The options as I see it are; to strike this witness's testimony from the 
record or admit the statement as evidence- so that I may cross-
examine the witness in relation to the inconsistencies that it contains. 

[PAUSE AS THE JUDGES CONFER] 

HH. The court has deliberated upon the defence's request. We are of 
the opinion that the witness did not identify the statement. She does 
not remember having made it she only remembers putting her finger 
on the document. As such it is not to be used as substantive evidence 
under Section 36.4 of the Regulations. Since we have the testimony, 
the Defence can cross-examine the witness on the basis of her 
evidence here today. 

D. Your Honours. Might I seek clarification as to what use if any is 
to be made of the witness's statement on the court file? 

HH. This court has widely drawn Rules of Evidence broadly set out 
in section 34 under 34.1 which provides that the court may admit and 
consider any evidence that it deems relevant and has probative value. 
Accordingly, the statement is on the court file and forms part of the 
case material. 

D. Your Honours with respect. If we can not agree that the witness 
made this statement — then it should be removed from the court file. 
It should not form part of the material that the court uses in its 
deliberations. 

PP. Your Honours, the Defence should not be faulting the courts 
decision. 

D. I am not faulting the decision. I am merely dealing with its 
consequences. 

HH. Your Honours, if the Defence is unsatisfied with the ruling she 
can appeal. All decisions have effects. This statement was filed with 
the court as part of the Prosecutions case. There is no reason to strike 
it. 

HH. The testimony on Amelio Belo before this court is admitted as 
evidence before this court. The parties may cross-examine and test 
this evidence. All parties can raise issues relevant and with probative 
value and the court will evaluate it As to the value of Amelio Belo 's 
statement on file — its evidentiary weight is diminished because the 
witness is unable to identify it. The defence should therefore confine 
its cross-examination to that which the witness can verify from her 
oral testimony. 
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A.13.3 RULES OF EVIDENCE 

A.13.3.1 The Test of Relevance. 
In every jurisdiction based on the common law tradition, it is a fundamental principle 
that evidence must conform to a test of relevance in order to be admissible. Evidence 
to be relevant must have a tendency to make a fact at issue in the proceeding, be more 
or less probable, than it would be without the evidence. However, while relevance is 
ordinarily a necessary condition it is not alone a sufficient condition for the 
admissibility of evidence. At common law, relevant evidence may be excluded if it is 
unfairly prejudicial, confusing, or for a variety of social policy reasons inadmissible. 
The exclusion of otherwise probative evidence is however antithetical to the process 
of fact finding. 

Materiality was a general requirement of evidence presented before the Special Panel, 
although there was no express provision in the Transitional Rules which provided that 
the proponent of evidence must show relevance. In practice there developed a general 
assumption that there should be a relationship between the evidence offered and a 
proposition sought to be proved (or disproved) on the trial. The Special Panel broadly 
administered the court so as to ensure that the evidence was of consequence to the 
determination of the action. 

However there was no strict law that required irrelevant evidence to be excluded. As 
such, there was no actual requirement upon which the Defence could rely upon, in 
order to seek to have evidence that did not go to prove a fact in issue excluded. 
Notwithstanding the absence of an express relevance provision, however, the 
requirement that evidence be 'probative' was a similar proposition. The requirement 
that the evidence be probative, in practice, established a low threshold. Given that 
'probative value' is a test of the significance or persuasive importance of evidence 
which the Panel is required to weigh against the injurious or detrimental effect of 
admitting the same evidence, the tendency was to error on the side of leniency. In 
practice, the Special Panel applied a strong preference for admission of evidence, and 
a broad categorisation of probative evidence. This was because as professional judges 
the Panel were skilled in allowing evidence and assessing it for prejudice at a later 
date (ie the point of attaching weight in its deliberation). 

By way of demonstrating this point, in the Lolotoe proceedings, the Special Panel 
permitted the Prosecution to lead evidence about crimes allegedly perpetrated by the 
defendant, but for which he had not been charged in the indictment. Evidence of 
crimes that were not in issue, were nevertheless permitted on the basis that they 
demonstrated a general propensity of the defendant to have committed the crimes for 
which he was charged. 426  The inclusion of evidence illustrating proclivity, give an 
estimation of how broadly the Special Panel was prepared to cast the evidence net. 

426 See this chapter 9.3.8 Note that an application on behalf of the Defence to exclude the Prosecution from leading 
evidence not relevant to a fact in issue unless they sought to amend the indictment to include the new charges— was 
denied by the Special Panel. 
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A.13.3.2 The Hearsay rule 
Hearsay is a term used in the common law to describe evidence of an out of court 
statement offered to establish the facts asserted in that statement. At common law an 
assertion other than made by a witness who is testifying in the proceedings is 
inadmissible, as evidence of the truth that is being asserted. That is to say, a witness 
should be prevented from making a statement about a fact that might otherwise be 
thought to be outside his/her knowledge, but is otherwise probative. The evidence of a 
statement made to a witness, by a person who is not him/herself called as a witness, 
may or may not be hearsay. It is however hearsay and inadmissible when the object 
of the evidence is to establish the truth of what is contained within the statement.' 

At common law hearsay is generally not admissible'n  because of its limited value, 
and the inability of the opposite party to test or cross-examine as to the truth of the 
assertion. However, the rules for admissibility are more relaxed in court systems 
based on the civil law system, and much more reluctant to exclude probative evidence 
whether firsthand, or otherwise. Whether consisting only of judges (or featuring a 
jury), civil law countries generally have a wide latitude to appreciate the evidence 
brought before them. This civil law latitude has become a feature of the international 
trial. In the Transitional Rules in East Timor there was no provision outlawing 
hearsay evidence, and so the Special Panel ruled conclusively on the matter in the 
case of General Prosecutor v Joni Marques that it was not bound to observe the 
rule.' This was reiterated again in the Lolotoe Judgment when the Special Panel held, 
under the heading The issue of hearsay evidence specifically that: 

Hearsay evidence is admissible in proceedings before the Special 
Panel for Serious Crimes, as already decided by this Court during the 
course of this trial, when the issue of the admissibility of hearsay 
evidence was raised.43°  

The Court stated in it judgment there was clearly no blanket prohibition on hearsay 
evidence in the UNTAET regulations and also justified this position by referring to 
the similar practice of the ICTR and ICTY. 

It has been decided that 'The only issue that may arise is the weight to 
be attached to such evidence.' 43I  By doing so, the Court is following 
the jurisprudence of international tribunals especially the ICTR in 
Akayesu432  the Trial Chamber held that hearsay not inadmissible. In 
Tadic Trial Chamber concluded that the mere fact that particular 
testimony was in the nature of hearsay did not operate to exclude it 
from the category of admissible evidence. 433  

427 Byrne and Heydon, Cross on Evidence (6 th  ed. 2000) 49. 
428 In common law there are numerous exceptions to the rule. It is therefore not a blanket prohibition. 
429  General Prosecutor v Joni Marques Judgment Case No. 09/2001, 11 December 2001. 
430 

Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para. 296. 
431  Prosecutor v Jose Cardoso Fereiras Ruling on Defence Motion of Hearsay and Leading Question 31 October 
2002 
432 

Prosecutor v Alcayesu Case No. ICTR-96-4-T 
433 

Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para296. 
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The Special Panel adopted the precedent applied in the Ad Hoc Tribunals. However, 
whilst this is in line with international criminal law trends, academics have 
nevertheless warned of the danger of hearsay evidence. 434  Love in particular has 
argued that: 'the misleading effect of hearsay speaks strongly against its admission for 
even experienced judges' 435  Evidence experts such as Wigmore 436  and Nokes437  agree 
that even in non jury trials, that hearsay should be excluded on the basis that: (1) it 
cannot be tested438  (2) that there is no accounting for the 'human nature of judges' 
and (3) the general basis of the need for a fair tria1. 439  Professor Nokes went on to 
point out that the absence of a jury does not necessarily connote a tribunal of fact 
competent to assess hearsay. 44°  For Love: 

even a superabundance of formal qualifications does not 
guarantee against quirks of decision deeply rooted in 
psychological makeup. There being a justifiable doubt as to 
whether the difference in fact-finding ability is great between the 
judge and jury, it appears to be highly questionable whether the 
ordinary rules of evidence should be abandoned when the judge 
is the sole trier of facts."' 

Some of the potential injury to the accused, however, may in fact be offset in practice 
by counsel's use of objections to highlight the unreliability of certain statements/ 
assertions. Notwithstanding the Special Panels' direction as to the status of hearsay 
evidence, the issue arose repeatedly throughout the Lolotoe trial. Despite hearsay 
evidence being admissible, defence continued to object to its inclusion into evidence, 
on the general grounds that its second-hand nature diminished its probative value, 
such that its usefulness was out-weighed by the unreliable, and therefore potentially 
prejudicial, effect of admitting the statement. Whilst this was an application that was 
consistently denied by the Special Panel, it was an objection• that the defence 
continued to make. Since the Special Panel weighed the evidentiary value of the facts 
being asserted at a later point in the proceedings it was a tactical decision by the 
defence in the Lolotoe trial to persist in its objection to the inherent unreliability of 
hearsay assertions. Since the Court could only exclude hearsay evidence where its 
probative value is substantially outweighed by its prejudicial effect, it followed that a 
court must first hear the evidence in order to make this distinction. As such the 
practice of objecting to and highlighting hearsay evidence when it arose on the trial, 
ensured that the process of attaching weight to evidence was an active one. Since 
hearsay is inherently prejudicial, the defence in Lolotoe made a point of highlighting 
hearsay evidence when ever it was presented, in an effort to draw the court's attention 
to the need for best evidence. The defence consistently objected to prosecution 
leading second-hand information and evidence, which for want of proximity, the 
witnesses were unqualified to give. Despite a hearsay direction, the defence continued 

434 Wigmore, 'Jury Trials Rules of Evidence in the Next Century' in Law A Century of Progress (1937) generally. 
435 Love, 'The Applicability of Rules of Evidence in Non Jury Trials' (1952) 24 Rocky Mountain L Rev, 480, 483 
436 Wigmore, 'Jury Trials Rules of Evidence in the Next Century' in Law A Century of Progress (1937), 350. 
437 Nokes, The English Jury and the Laws of Evidence (1956) 31 Tulane L. Rev. 153 
438  Wigmore, 'Jury Trials Rules of Evidence in the Next Century' in Law A Century of Progress (1937), 347. 
Wigmore argues that the absence of a jury should not effect the application of the rule and prepared a summary of 
evidence principles for a non jury trial. 
439Nokes, The English Jury and the Laws of Evidence (1956) 31 Tulane L. Rev. 153, pp. 170-171. 
440  [bid, 171. Nokes argues that: 'some exclusionary rules have a basis unconnected with the jury — for instance 
those related to privilege, as well as the remnants of the best evidence rule.' 
441  Love, 'The Applicability of Rules of Evidence in Non Jury Trials' (1952) 24 Rocky Mountain L. Rev 482. 
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to highlight the quality of the evidence proffered in an effort to affect the ultimate 
weight attached. 

The unreliable nature of hearsay was undoubtedly exaggerated by the communal 
nature of knowledge that became evident in the testimony of witnesses. In the course 
of cross-examination it became apparent that evidence given was at times based upon 
shared information. Witnesses often did not differentiate between what they have 
been told by other villagers and what they had in fact eye-witnessed. Care was needed 
in cross-examination to establish 'did you see this with your own eyes?' 

A.13.3.3 Character and Credibility of Witnesses 
The issue of credibility of witnesses, raised itself in a number of form on the trial, 
where it became evident that the adversarial concept of a witness clashed with the 
inquisitorial approach. The adversarial system is highly confrontational, where 
witnesses are the property of one party to the contest, in the sense that they are 
brought to give evidence for one side of a case. It follows then, that the role of the 
Defence is to discredit the account of witnesses, brought by the Prosecution, to give 
evidence against the accused, using the means at its disposal. To the contrary, a 
witness in a civil law trial fulfils a function of assistance to the court in its primary 
objective of truth finding. Consequently, there is no equivalent necessity to undermine 
the testimony of witnesses. 

The civil law approach prevailed in proceedings before the Special Panel and 
manifested itself in the way that the court related to witnesses. An illustration of this 
is an in-chambers discussion relating to an urgent application seeking an order that 
protected witness A (relieved on the trial) before lunch be physically separated from 
protected witness B who was scheduled to begin giving evidence after lunch. At the 
court room steps the Defence had observed the Prosecution case manager putting the 
two women into a mini bus to take them both to lunch. It became evident that the 
women shared the same witness waiting room area where they each nursed the others 
children, were transported by the same bus, taken to lunch together, and shared the 
same hotel room at night. The in-chambers application to separate the women until 
the second protected witness had testified was refused. The President Judge resolved 
that it was sufficient that the witnesses be warned not to talk about matters relating to 
the trial. In refusing to give the order the President judge, expressed the view that: 'I 
can not understand why you {Defence} continually insist upon attacking the 
credibility of these good men and women who have come a long way to tell their 
story. They have no reason to fabricate' 442  This statement says much about the•
divergence in legal traditions, with respect to witnesses and the role of the court in 
robustly testing the veracity of witness's accounts. Rather than separating the 
protected witnesses over the luncheon adjournment in order to ensure the accused's 
right to a fair trial the application was viewed as an affront to the integrity of the 
witnesses in question. 

Similarly the court articulated in its Lolotoe judgment the position that criminal 
conduct will not necessarily impeach a witness's credibility. The Panel made 
particular reference in its finding to the situation where evidence of witnesses, who 

442.Personal notes of In Chamber application to separate witnesses until they had both given their evidence 25 
November 2002. 
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themselves may have been involved in crimes, is admitted on the trial. The Panel held 
that; 

The fact that a witness who testified before the court may himself have been 
involved in crimes with which he could be charged, does not automatically 
make him an untruthful witness. In this regard the Special Panel for Serious 
Crimes will follow its jurisprudence in the Joni Marques case in which the 
following findings were made: 443  

Another issue assessed by the Panel was the fact that, on some 
occasions, a witness came to testify about a fact in which he or 
she could be charged. The Court deemed that such 
circumstances did not harm the reliability of those testimonies 
if they were in accordance with some facts already admitted by 
the accused and mentioned by other witnesses. 444  

Under the trial regime applied in East Timor there were in practice only limited ways 
to impeach a witness. The process of calling into question the credibility of an 
individual testifying in a trial was made difficult by the fact that evidence probative of 
a witness's dishonesty or criminal involvement did not 'harm the reliability' of the 
testimony given.. Similarly, witness who had made prior conflicting or inconsistent 
statements did not suffer a reduction in credibility, because the Panel gave priority to 
the in-court oral account and directed the cross-examiner to confine their questions to 
the immediate account offered by the witness in court. This meant that in practice, the 
credibility of a witness was somewhat shielded from the common law impeachment 
process, such that his or her worthiness of belief, general reputation for truthfulness 
determined by considerations of character, as well as the accuracy and retentiveness 
of memory, did not significantly detract from a witness's testimony. 

A.13.3.4 Lesser Offences Not Directly Pleaded 
Not only is the Special Panel prepared to hear a wide scope of evidence, but it also 
will interpret the charges on the indictment liberally and flexibly. Such that all 
charges are deemed to be pleaded in the alternative, and both charges and particulars 
may be amended or qualified as facts come to light at trial. Indeed, not only can the 
Panel alter the substantive offence, but the mode of participation therein. 

In practice this means that the Panel can convict of a lesser offence, not charged in the 
indictment. That is a defendant charged with Murder as a Crime Against Humanity, 
might be convicted of ordinary murder under the Indonesian Code, despite the fact 
that the lesser charge contains the additional element of premeditation. 

In its judgement under the heading Issue of lesser-included offence the Special Panel 
held that: 

Pursuant to Section 32.3, the court may, if it finds that the 
evidence at the trial establishes a qualification to the crime that is 
different from that which appears in the indictment allow for an 

443  Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para 289 
444  Passage from General Prosecutor v Joni Marques and ors (Los Palos case ) Judgment Case No. 09/2001, 11 
December 2001para. 678. 
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amendment to be made. This includes both the substantive 
offence and the mode of participation. 

Pursuant Section 32.4 the court may convict an accused person 
for a lesser-included offence of the offence stated in the 
indictment. 

The Panel went on to give the benefit of its reasoning explaining that in general there • 

is no lesser equivalent to a crime charged as a crime against humanity because the 
additional elements make the crime a distinct offence. However the charge of murder 
is an exception to this: 

The Court finds that, none of the offences listed in Section 5.1 (a) to (j) 
is a lesser-included offence of the other. And, the offence of torture 
stated in Section 7 has materially distinct elements from Section 5.1(k) 
and accordingly is not a lesser-included offence of the Crimes Against 
Humanity, Torture. The only offence within the jurisdiction of this 
court, which has a lesser-included offence, is the offence of Murder. 

In relation to murder as. a crime against humanity Section 5.1(a), the lesser-included 
offence would be Murder under Section 8 of Regulation 2000/15. This provision 
provides that for the 'purposes of the present regulation, the provisions of the applicable 
Penal Code in East Timor shall, as appropriate, apply.' The applicable provisions in the 
Indonesian Penal Code, which apply, are Articles 338 and 340. Under the Indonesian 
Code, murder as stipulated in Article 340 as requiring the proof of "premeditation and 
deliberate intent". Premeditation, however, is not a mens rea requirement for an 
offence of murder as a crime against humanity as stipulated in Section 5.1(a), and 
therefore not the same nature of crime. Equally, murder as a crime against humanity 
requires the Prosecution to prove that the actions of the accused formed part of 'a 
wide and systematic attempt against a civilian population.' 

In real terms the charge of murder under the serious crimes jurisdiction of the court 
(under the UNTAET Regulations) as opposed to murder as an ordinary crime (under 
Indonesian Penal Code) are not equivalent offences. This notwithstanding, the court 
indicated a willingness to keep the charges contained in the indictment loose enough 
to include a conviction for a lesser offence not directly pleaded, and not directly 
equivalent in nature. This is a contrary position to the common law which views an 
indictment as a formal written accusation naming specific persons and specific 
crimes. 

A.13.3.5 Evidence Admitted Not Directly Introduced by the Parties. 
In addition the Panel has on occasion made reference to, and cited with approval, facts 
previously adjudicated in other cases. This has meant that while the panel has 
expressed a preference for live testimony and the principle of orality, it also has 
displayed a tendency to source evidence external to the trial in its deliberations. 

Notwithstanding that Special Panel judges are permitted to act proprio motu (upon 
their own initiative) and are given the authority to order either party to produce 
additional evidence or summon witnesses proprio motu,445  there were incidents during 

445 
ICTY Rules, r.98, ICC Statute Article 64(9). 
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the trial where judges attempted to fill the gaps in evidence. For instance, in the 
Lolotoe trial, Jose Cardoso Fereira was charged with• 13 counts of crimes against 
humanity, each charge required the prosecution to show that, in addition to the 
individual elements of crime, the acts were committed as part of a 'wide spread and 
systematic' attempt against a civilian population. That is, the prosecution was required 
to not only prove the commission of the act but also the context in which it was 
committed. This is known as the 'context element' and it is an essential requirement 
to convict an accused of the charge. Not only must a perpetrator be possessed of the 
requisite mental intent, but must be shown to have committed the said acts, or 
omissions, as part of a context, or series, of other acts which form a pattern or system 
of behavior. 

Whilst the bulk of the evidence offered by the prosecution, was witness testimony and 
statements admitted into evidence, the prosecution called very little evidence that 
proved that the activities of the accused were not isolated incidents. There was a 
heavy reliance upon external reports to demonstrate the link between the attacks upon 
civilian victims and the pro integration agenda. At trial the illustration of a systematic 
policy and/or a preconceived widespread plan to intimidate the people into voting for 
autonomy with Indonesia was loose and taken as established. 

In its deliberations in the Lolotoe case, the Panel was satisfied that the acts of torture, 
murder, rape etc alleged to have been perpetrated by the accused, occurred in a 
context whereupon the acts of the accused formed part of a wider orchestrated attack 
directed at pro-independence Timorese people. The court accepted this proposition 
based upon general situation reports filed with the court, that detailed generally what 
was happening at the relevant time. Despite the prosecution not calling any expert 
opinion, or for that matter the authors of the historical reports, the panel accepted the 
reports as a comprehensive account of the TNI led attack on Timorese civilians. At 
the beginning of its judgment the Special Panel indicated the statements and reports 
which were admitted into evidence by order of the Court. The panel indicated that; 

The following reports were admitted as evidence by the order of the Court: 
'Situation of Human Rights in East Timor, Note by the Secretary General' 
in English and Bahasa Indonesian, 'Report of the Indonesian Commission 
on Human Rights violations in East Timor' 446  

These human rights situational reports were used to, in part, satisfy the requirement to 
prove the contextual element of the charge. This is yet again another example of the 
heavy reliance upon the material filed with the court. The Special Panel held that the 
reports tendered were accepted into evidence. This was done without the requirement 
of a formal application that they be accepted into evidence, or the makers of the 
reports called as expert witnesses, or any attempt made to verify the content of these 
reports, or any aspect of the report put to a witness for confirmation of factual content 
or any indication from the Prosecution as to what part of the extensive report they 
wished to rely upon. Despite these procedural deficiencies these reports acted as a 
background briefing, upon which the Panel relied in order to make the contextual link. 

The International monitors reviewing the Lolotoe trial have been critical of the 

446 Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para.276 
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Special Panels carte blanche acceptance of reports as evidence, stating in their report 
that; 

The prosecution .. presented a note by the Secretary-General of the UN, 
entitled the 'Situation of Human Rights in East Timor', the 'Report of 
the Indonesian Commission on Human Rights Violations in East 
Timor' and three agenda items from the fifty-sixth session of the 
Commission on Human Rights. All of these reports were admitted into 
evidence and were relied on to establish the context element. 447  

In the case of Prosecutor v Joseph Leki448  the Special Panel went further in its 
drawing conclusions about the events leading up to and surrounding the plebiscite. 
The Panel indicated in its written judgment that it was prepared to accept certain facts 
as true without hearing evidence on the matter, concluding that a connection existed 
between the Indonesian Forces and supporting militia, and that by extension the 
accused was carrying out an order from the Indonesian Government, whose intention 
was to punish the East Timorese for their decision to opt for independence. The court, 
in a blatant act of importing evidence not directly introduced by the parties, held that: 
"those acts do not call for any formal evidence, in the light of what even the humblest 
and most candid man in the world can access. "p  If this case was to be extrapolated, 
then it would appear that in all cases involving charges of crimes against humanity, 
the special panel has dispensed the need to prove the contextual element of the charge 
as, self-evident. 

Undoubtedly, the Special Panel operated in an environment in which access to expert 
resources were limited. In circumstances such as these, the use of expert witness 
testimony, becomes a two edged sword. On the one hand the use of experts in 
situations where an accused does not have the ability or resources to refute or provide 
an alternative expert opinion, sets up an unequal contest of facts. However 
unscrutinised acceptance of lengthy reports without the prosecution indicating what 
aspect, if any, they relied upon is an open invitation to prejudice, albeit expedient. 45°  
Since a fundamental aspect of a fair trial is the notion of equality of arms it is 
appropriate that limited use is made of expert testimony where the accused has not the 
ability to refute or provide alternative evidence. However the alternative to calling 
expert testimony was not entirely satisfactory. These reports consisted almost entirely 
of hearsay and opinion evidence of experts commissioned to investigate the human 
rights situation in East Timor. The relevant authors were not called to authenticate the 
document, or be cross-examined on their content, but rather the court admitted these 
reports as widely recognized official situation reports. In instances, such as this, where 
the Special Panel adopted the factual content of international reports wholesale, they 
demonstrated a fluid or relaxed distinction between information and evidence, and a 
greater willingness to import general knowledge to its findings in the absence or 
incompleteness of evidence presented. This is characteristic of civil law methodology, 
which is not unduly troubled by the active participation of the judge as inquirer or the 
imputing of evidence not directly presented by the parties. 

447  JSMP, The Lolotoe Case: A Small Step Forward, (2004) 10. 

448 Prosecutor v Joseph Leki, 5/2000 11 June 2001. 

449  Ibid. 
450 

It should be noted that these reports contained facts of alleged events and activities not relevant to the trial of 
Jose Cardoso Fereira, and the names of personalities some of whom where indictees named in other indictments. 
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A.13.3.6 Imputing Evidence to the Witness 
There were examples in the Lolotoe trial where the judges indicated a willingness to 
impute or make mental adjustment to the evidence presented. In this way the court 
actively engaged and interacted with the evidence, in a manner unconstrained by the 
common law preoccupation with being an impartial arbiter. 

The civil law approach to evidence views the process of information gathering as 
dynamic where by the judge asserts his/her influence, sometime even dominance, over 
the proceedings. This civil law approach translated across to the jurisdiction of the 
Special. Panel, in such a way that the judges openly involved themselves in making 
concessions, suppositions and conjecture in a manner that assumed a more 
empowered role in the trial, than a common law counterpart might be comfortable 
with. Since the Transitional Rules were silent on the issue of whether the court must 
confine themselves strictly to the evidence presented, or whether they are permitted to 
look beyond, in practice this became a matter of interpretation. Undoubtedly, the 
power of the judge to act prorio motu went a long way towards allowing the judges to 
satisfy themselves of any matter unresolved or ambiguous in nature. 

Indeed the issue of judicial imputation is an example of the subtle or softer regions of 
the trial where the dominant theoretical models struggled for recognition, below the 
surface of the trial. A specific example in the Lolotoe trial was where the judges in 
their written judgment, stated that they had made allowance for lack of education and 
sophistication in witnesses; 

The Court took into consideration the fact that some witnesses were not 
educated persons and therefore impossible for them to respond directly 
to some questions. Example the witness Benedito Da Costa was asked, 
do you know the difference between soldiers and militia? But he could 
not understand and the Court had to ask the question in another way: 
What is a soldier? What is a militia? 451  

In this example, the panel had imputed, that for reasons of lack of formal education, 
the witnesses would not be able to understand the distinction between a soldier and a 
member of the militia, and yet the issue was central to the Prosecution making a case 
for a crime against humanity 452  and fundamental to the issue of command 
responsibility:45J  Accordingly, the panel were not prepared to leave the matter to 
chance, and took active steps to establish, and satisfy themselves, that the witnesses 
appreciated the distinction. In this way the court 'filled the gaps' where a common 
law judge would leave 'unfilled.' 

A.133.7 Criminal Responsibility for the charge of rape 
Another example of judges compensating for the shortcomings of the prosecution's 
case, was the question of whether there was sufficient proof to substantiate the 
accused's criminal responsibility for the acts of rape alleged to have been committed 
by others. The Court in its judgment analysed the role of Jose Cardoso Fereira in 
aiding and abetting the rape of Victims .B and C by the two Indonesians severed from 

451 Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para. 277 
452 

The presence of TNI soldiers supported the case for the events being planned and orchestrated. This goes to 
prove the contextual element of the crime. 
453 	 • 

The presence of TNI soldiers implies that the militia were taking instructions from a higher chain of command. 

126 



APPENDIX A: CASE STUDY 

the original indictment. Relying on the ICTY trial case of Furundzija, 454  and both the 
trial and appeal judgments of Aleksovski455  the Court set out the mental and physical 
elements needed to prove aiding and abetting a crime in the international jurisdiction. 
With regard to specifically aiding and abetting rape, the Court referred to the ICTR 
judgment of Akayesu: 

The accused having had reason to know that sexual violence was 
occurring, aided and abetted acts of sexual violence by allowing them 
to take place on or near the premises of the bureau communal and by 
facilitating the commission of such sexual violence through his words 
of encouragement or in other acts of sexual violence which, by virtue 
of his authority, sent a clear signal of official tolerance for sexual 
violence, without which these acts would not have taken place. 456  

Important facts relied upon by the court were that the accused, Jose Cardoso Pereira 
had threatened the victims by stating that they would be killed if they did not have 
sexual intercourse with himself and the other named individuals (severed from the 
indictment) It was also suggested by 'a witness, that the defendant had taken the 
victims to the rooms where they were alleged to have been raped. Neither of these 
facts were specifically alleged in the particulars of the indictment, but were 
nevertheless the two incidents that the judges relied upon, to conclude that the 
accused's criminal responsibility for the alleged rapes perpetrated by the other 
individuals who were present with the defendant in the Hotel at the material time, had 
been demonstrated. Accordingly, the Court held that Jose Cardoso Fereira aided and 
abetted the rape of Victims B and C by others. Under section 15 of UNTAET 
Regulation 2000/15, aiding and abetting the commission of a crime results in 
individual criminal responsibility. Applying this provision, Jose Cardoso Fereira was 
convicted on the basis of individual criminal responsibility for the rape of all three 
victims. 

Here the court was engaging in creative interpretation to get around the practical 
difficulty of criminal responsibility for remote acts. The original indictment has been 
framed with the inclusion of the two severed individuals in mind, both of whom were 
higher ranking military officials. However having severed the more significant 
indictees, the court was then faced with the prospect of prosecuting the accused for 
the actions of both himself and his superiors. Since the accused was indicted upon the 
basis of both individual and command responsibility, the court had the option of 
convicting the accused on either basis. However since the accused was the least 
superior of the three individuals present at the Hotel in Atambua, his was unlikely to 
have been in a position to prevent or punish the criminal acts of his superiors. 457  In 
real terms, the only avenue open to the court was a conviction on the basis of 
individual responsibility. 

The facts as per the indictment, were that Jose Cardoso Fereira was individually 
responsible for the rape of Victim A. and on an undisclosed basis charged as culpable 

454 Prosecutor v. Furundzija, Case No. IT-95-17/1-T, Judgment, ICTY TC, 10 December 1998. 
455 The Prosecutor v Aleksovski, Case No. IT-95-14/1-T, Judgment, ICTY IC, 25 June 1999. The Prosecutor v. 
Aleksovski, Case No. IT-95-14/1-A, Judgment, ICTY AC, 24 March 2000. 
456 Prosecutor v. Alcayesu, Case No. ICTR-96-4-T judgment 2 september 1998 para 697 
457 The failure of the duty to prevent the actions of subordinate or punish them for criminal acts —is the test of 
command responsibility in international criminal law. 

127 



APPENDIX A: CASE STUDY 

for the rapes of Victims B and C . Nowhere in the indictment does it specify that the 
accused took victims B and C to the rooms where they were raped. In fact, the 
particulars of the indictment alleges that: 

Thereafter, Victim A was taken to the room where Jose Cardoso 
Fereira alias Mouzinho was waiting. 2nd Lt Bambang Indra took victim 
B into another room. Francisco Noronha and Victim C remained in the 
first room.458  

Despite the indictment not specifically pleading the accused personal involvement in 
taking the women to rooms of the other men, the court nevertheless bridged the gap 
with an interpretation of events that constituted behaviour which was held to aid and 
abet the rape of Victims B and C, despite these actions not formally being set out on 
the indictment. Notwithstanding the fact that the evidence surrounding the rape 
charges were complex and confusing, the court, convicted the accused based upon one 
witness's version of events, without thorough exploration in its judgment about how 
the facts in question applied to the law. Given this was the first time that rape as a 
crime against humanity came before the Special Panels, and especially as there were 
complex factual circumstances, detailed analysis would have been instructive. 

A.13.3.8 Similar Fact Evidence 
In addition to convicting the accused on the basis of events not specifically pleaded on 
the indictment, the Special panel also displayed a willingness to include as part of its 
deliberations evidence of crimes for which the accused was not charged. 

The common law concept of similar fact evidence provides that the prosecution in a 
trial of an accused for a particular offence cannot introduce evidence of other criminal 
charges allegedly committed by the accused. Lord Herschell in Makin v AG' held 
that 'the prosecution cannot bring evidence that the accused was guilty of criminal 
acts not covered in the indictment for the purpose only of showing that he is a person, 
from his character or record, likely to have committed the offence.' The civil law on 
the other hand, take the view that if the evidence is probative it would be an affront to 
common sense to exclude it. 460  As Mirijan Damaska states; 'Anyone expecting to find 
elaborate doctrines in continental European evidence law regarding information about 
a person's character, predilections, or incidents from past life, is bound to be 
disappointed.' This is because: 

The scarcity of prophylactic continental law on propensity evidence 
can thus be explained by an attachment to 'free proof' and by a peculiar 
procedural ecology. This is not to suggest that continental courts are 
insensitive to the risks that accompany the reliance on information 
about a person's character Or collateral misconduct; rather, their 
concerns are almost exclusively focused on the probative value of this 
genre of information."' 

458Prosecutor v Jose Cardoso Fereira Indictment Para 72 see Appendix B 
459 Ma . lan v AG [1894] AC 57 
460 Damaska, 'Symposium on the Admission of Prior Offence Evidence in Sexual Assault Cases: Propensity 
evidence in Continental Legal Systems (1994)70 Chicago Kent Law Review 55, 61. In his description of the civil 
law approach to propensity evidence Damaska states that the rules employed at the ICTY reflect the application of 
a broad standard of evidence, in much the same way as the civil law. 
461 Damaska, 'Symposium on the Admission of Prior Offence Evidence in Sexual Assault Cases: Propensity 
Evidence in Continental Legal Systems' (1994) . 70 Chicago-Kent Law Review 60. 
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The common law however it much more sensitive to the prejudicial nature of 
evidence of the character, reputation or conduct of .a person that goes to prove that a 
person has, or had a tendency to act in a particular way, or to show a particular state 
of mind. Consequently, the 'propensity' rule, provides that two or more related events 
are not admissible to prove that because of the improbability of the events occurring 
coincidentally a person did a particular act, or had a particular state of mind. In sum 
the rule is that; 

The prosecution may not adduce evidence of the character or 
misconduct of the accused on other occasions ...if the evidence shows 
that he had a propensity to commit crime, or crimes of a particular 
kind, or that he was the sort of person likely to have committed the 
crime with which he is charged, unless the evidence is highly probative 
of a fact in issue. 462  

The civil law however is silent on evidence of collateral misconduct that does not 
contravene the criminal law and on evidence of collateral crime that has not resulted 
in a conviction. There is no analogous maxim warning the fact-finder against 
propensity inferences of this kind. 463  

In the Lolotoe trial, protected witness B in her statement filed with the court prior to 
trial, alleged one incidents of raped by Second Lieutenant Bambang Indra, whilst she 
was being held captive at the Hotel Mederka. However when she gave her testimony 
in the trial, she alleged that she had been raped on several occasions, by all three of 
her alleged captors at the Hotel over the three day period. The Defence applied to the 
court to prevent the Prosecution from leading evidence of crimes for which the 
accused had not been charged, or in the alternative that the Prosecution apply to 
amend the indictment to reflect the additional crimes, before being allowed to lead 
evidence of the same. The Panel however rejected the Defence application on two 
grounds; 

(a)The first was that evidence of similar crimes, were relevant as they demonstrated 
the accused's propensity to have committed the crimes for which he stands charged; 
and; 

(b) Secondly, the charge of rape as a crime against humanity is one count that might 
encompass a series of acts. The court was of the view that despite the additional acts 

462 ALRC Report Evidence, 26 Volume vol. 2, (1985).para 169. Privy Council in Makin v Attorney-General for 
NSW[38] per Lord Herschell, the Lord Chancellor, in delivering the judgment, stated: 'It is undoubtedly not 
competent for the prosecution to adduce evidence tending to show that the accused has been guilty of criminal acts 
other than those covered by the indictment, for the purpose of leading to the conclusion that the accused is a person 
likely from his criminal conduct or character to have committed the offence for which he is being tried. On the 
other hand, the mere fact that the evidence adduced tends to show the commission of other crimes does not render 
it inadmissible if it be relevant to an issue' See Australian authority of Markby v R (1978) 140 CLR 108, 117 (per 
Chief Justice Gibbs) who states that: 'The first principle, which is fundamental, is that the evidence of similar facts 
is not admissible if it shows only that the accused had a propensity or disposition to commit crime, or crime of a 
particular kind, or that he was the sort of person likely to commit the crime charged. The second principle, which 
is a corollary of the first, is that the evidence is admissible if it is relevant in some other way, that is, if it tends to. 
show that he is guilty of the crime charged for some reason other than that he has committed crimes in the past or 
has a criminal disposition' Also see R v. Handy [2002] 2 S.C.R. 908. 
463 Darnaska, Symposium on the Admission of Prior Offence Evidence in Sexual Assault Cases: Propensity 
Evidence in Continental Legal Systems (1994) 70 Chicago-Kent Law Review 61. 
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of rape not being specifically pleaded, it nevertheless constituted general evidence of 
rape, and was therefore probative. 

However given that the court did not require the prosecution to amend the indictment 
to reflect additional facts, but nevertheless preceded to convict and sentence on the 
basis of additional criminal offences, the trial process lacked discipline and certainty 
for the accused. From a common law position the danger with similar fact evidence is 
the risk that the fact finder will attach undue significance to the extraneous evidence 
in question, and the associated risk of convicting a defendant on the basis of his or her 
conduct on some other occasion or occasions, rather than upon a satisfaction that 
he/she is guilty as charged. 

The Admission of similar fact evidence in common law requires that the evidence be 
exceptional and possess a 'strong degree of probative force.' 464  The common law 
courts apply a threshold purpose test,' such that similar fact evidence may not be 
used for the purpose of leading to the conclusion that the accused is a person likely 
from his conduct and character to commit the offence for which he is being tried.' 
All other things being equal a common law court will not allow extraneous evidence 
sought to be adduced for the purposes of showing propensity alone. In general 
however, the admission of similar fact evidence at common law depends upon the 
probative value of the facts sought to be admitted, and the requirement of relevance 
implicit in the notion of probative evidence."' However in civil law common sense 
and expediency and a broad standard for the admission of evidence, joins force to 
insist that evidence of similar crimes goes to show that the prospect of a previous 
offence says something solid and legitimate about the instant offence, sufficient 
enough to take the risk." 

However the prejudicial concerns which underlie the common law control on 
propensity evidence materialised in the Lolotoe trial. Not only did the Panel allow the 
evidence of similar incidents of rape, but it went further and based its conviction and 
sentence upon the existence of the same. The court incorporated and relied upon 
evidence originally only permitted for the purpose of showing propensity. The 
resulting prejudice to the accused was twofold. Not only was the evidence allowed for 
the purposes of proving a connection between the accused and the acts which were 
alleged to have constituted the charge, but they were incorporated to become part of 
the charge. In its judgment the court held that Jose Cardoso Fereira personally raped 
Victim A and B without the rape of Victim B ever being specifically alleged in the 
criminal pleadings. 

464 
DPP v P [199 l]AC 447 (per Lord Wilberforce). 

465 The purpose test originated from the dictum of Lord Herschells in Makin v AG for New South Wales [1894] AC 
57. 
466 Makin v AG for New South Wales [1894] AC 57 (per Lord Cross) for a discussion of the issue of similar fact 
evidence and qualification of the general common law position. P v Boardman [1975] AC 421 This case involved 
murder by strangling and the court, allowed similar fact evidence to show that the accused had strangled two other 
victims in similar circumstances. Lord Cross allowed the evidence on the basis that it showed that the man was 
likely to commit murder of the particular kind.' 
467 In the case of P v Rodley [1913]3 KB468, the defendant was charged with trespass with an intent to.rape. On 
appeal the court held that evidence of a second incident where the accused entered a house by climbing down the 
chimney and having consensual intercourse with the occupant was irrelevant to any issue in the case. 
468 The Law Commission of England and Wales 'Adducing Bad Character Evidence in Chief: The Problems and 
Some Possible Solutions,' Consultation Paper, see http://www.lawcom.gov.uk/library/lccp141/part-10.htm  
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[T]his court is satisfied that the Prosecutor proved beyond reasonable 
doubt that the accused is responsible for the Rape of Victim A and B by 
the accused himself and the rape of A, B and C by others.469  

If the Special Panel was to have applied a common law approach to criminal charging, 
it would undoubtedly have found that it was not open to the court to find the accused 
guilty of crimes not formally charged. Instead the Panel exercised its broad powers 
and wide reaching judicial discretion, to adjusted the irregularity and sentenced the 
accused on the basis of revised facts. 

A.13.3.9 Sworn Written Statements 
The Special Panel also displayed a willingness to tolerate a margin of appreciation in 
relation to written statements filed with the court. In the Lolotoe trial, the Special 
Panel held that where there is an inconsistency between the testimony of a witness 
before the court, and a previous written statement, the court will give precedence to 
the oral in-court testimony of witness. The court confirmed this position in the 
judgment specifically stating that; 

Notwithstanding the absence of critical material fact in the prior 
statement, that were subsequently testified to, the panel indicated that 
inconsistency and contradiction need to be understood in context, 
taking into account those factors which impacted upon accuracy. 47°  

Here the court again demonstrated a willingness to impute the element of human error 
to the taking of witness statements, without calling the investigator to establish if in 
fact error had been made.471  In stead the written version of events, to the extent that 
they conflicted with the oral evidence, was dismissed, rather than impacting upon the 
overall credibility and consistency of the witness' account. The Court resolved the 
issue of written statements by applying the general principle that oral testimony 
should be given precedence. The court cited with approval the position of the Trial 
Chamber in Akeyesu where the court stated its preference for oral testimony over 
written statements. A such, "the probative value attached to statement is, in the 
Chamber's view, considerably less than direct sworn testimony before the chamber, 
the truth of which has been the subject to the cross-examination".472  Accordingly, the 
panel held that it would 'give precedence to the oral testimony of witnesses and 
victims before the court.' 473  

At the Lolotoe trial many witnesses' recollections of events, either contradicted their 
original statements. In several instances, the prosecution led evidence-in-chief that 
bore little resemblance to facts previously provided to investigators. As a result the 
defendant suffered threefold disadvantage. 

[1] Firstly as a result of the inaccurate content of many statements taken by 
investigators, the defendant capacity to prepare a defence was significantly 

469 Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para, Para. 462. 
470 Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para 298. 
471 In a majority of cases the investigators involved in taking the contemporaneous statement were no longer in 
country and not readily able to be called to authenticate the statement in situations of memory lapse. 
472 Prosecutor v Akeyesu Case No. 1CTR-96-4-T cited with approval in Prosecutor v Jose Cardoso Fereira 
(Lolotoe case ) Case No. 04/2001 Judgment para.75. 
473 Prosecutor v Jose Cardoso Fereira (Lolotoe case ) Case No. 04/2001 Judgment para. 75. 
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disadvantaged, and the Panels readiness to dismiss the written statement, created no 
incentive for the Serious Crimes investigation unit to improve the accuracy of the 
statements gathered. Public defenders were served with copies of witness statements 
upon which they rely for court preparation. There was an obligation upon the 
prosecution to serve upon the defence only that material which they intended to rely 
upon in the trial. Before the Special Panel the reality of the prosecutions disclosure 
obligation, translated in practice to the filing of witness statement with the court and 
copies furnished upon the defence. These statements however, more often ranged 
between inaccurate to incorrect, leading to witnesses departing substantially from 
their sworn statements. to the extent that defence counsel had to wait for the nature of 
the evidence to be given in the witness box, and as such often developed strategy and 
cross-examination on the run. 

[2] Secondly, as a result of this ruling, the prior inconsistencies contained in the 
statement were not permitted to be put to the witness despite that statement forming 
part of the official Court file. As a consequence the defence was denied the strategic 
advantage of raising doubt as to the credibility of a witness's prior inconsistent 
account. 

[2] Thirdly, arising from the view of the Special Panel that statements filed by the 
prosecution, already constituted the body of evidence against the accused, there was 
no capacity to formally screen .these statement for reliability, accuracy, consistency or 
prejudice to the accused. In fact the Presiding judge, Ntukamazina indicated that all 
written statements, regardless of whether they are regular or irregular, authentic or 
unable to be authenticated, nevertheless form part of a case for the prosecution. Whilst 
this is consistent with a civil law broad standard of admissibility and the notion of a 
dossier led trial, the accused nevertheless was prevented from testing written 
statements that the court relied upon as substantive evidence. 

Despite the defence being denied significant lines in the inquiry in cross-examination, 
issues of consistency and reliability were nevertheless raised by circuitous means. 
However major inroads were made to the central role of defence. The defence's role 
in raising issues of credibility and questioning the consistency of accounts, was 
regularly impeded by the court, in favour of a strong preference for, and heavy 
reliance upon, oral testimony. This overriding tendency to apply the principle of 
orality was consistent with civil procedure, but fails to recognize that many of the 
written statements were taken contemporaneously, and much closer proximity to the 
events in question, than the in court testimony (ie often two to three years had 
elapsed). In addition, the exclusive reliance upon the principle of orality, and the 
resistance to allowing a prior inconsistent statement of a witness to be used, to 
impeach an in-court witness, was contradictory. It was contradictory because the court 
allowed the inclusion of written statements and background reports, for the purpose of 
relying upon the content within, but did not permit the cross-examination of the same, 
where its content conflicted with oral testimony. By disallowing the impeachment of 
witness's credibility by confronting them with previous statements, the Panel gave an 
immediacy to live testimony that effectively gave the witness a 'clean slate'. 
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Whilst the Special Panel's preference for in-court testimony is consistent with the 
general trend in international criminal trials proceedings 474  the heavy preference for 
oral testimony, meant that from a strategic point of view, in retrospect the defence in 
many instances would have been better served to have consented to more written 
statements, rather than permitting the calling of witnesses, and thereby exposing the 
accused to the risk that witnesses would depart from, and/or aggravate evidence 
through in-court accounts. In this way, application of the principle of orality, had the 
unintended consequence in practice of Defence counsel attempting to move the trial 
towards a trial 'on paper'(ie. by dossier), and the even more unwanted consequence of 
investigators, who are both remote and unaccountable to the trial process, standing in 
place of the state to conduct the official criminal investigation. 

A.13.3.10 Prior Statement of the Accused. 
Of significant importance to the trial is the question of what use, if any, the Special 
Panel made of statements made by the accused, prior to coming to court. This was not 
a question that impacted the Lolotoe trial, as the accused did not consent to making a 
statement to the investigation authorities prior to his trial. The issue is nevertheless 
important to raise, because the position in East Timor with regard to the admissibility 
of an accused's prior statements is unclear. 

In Prosecutor v Alarico Mesquita and Others 475  the special panel held that an 
accused's statement given to an investigator can be admitted. 476  Conversely, in the 
decision of Prosecutor v Francisco Periera (aka Siku Gagu)477  in a majority decision 
the Special Panel, composed of a different combination of judges, a prior statement of 
the accused was excluded from the list of evidence. 478  The difference in approach in 
the two cases can be explained largely upon legal influences of the judges. The civil 
law system tends not to admit prior statements of an accused, while the common law 
is not opposed to the admission of prior statement, provided it is made voluntarily and 
was not obtained by illegal means. 

The Transitional Rules are at best ambiguous. UNTAET Regulation 2000/30 contains 
both civil and common law , attributes, such that the interpretation by the panel has 
been split. A common agreement however is that the accused rights to silence must be 
preserved, and that an interpretation of the Transitional Rules must be read and 
applied in the context of this right. The Judicial Systems Monitoring Program has 
attempted to summarise the test applied by the Panel as this: 

Whenever the Panel has decided to exclude from the list of substantive 
evidence the statement of the accused, it has invariably considered that 
admitting the statement would amount to a violation of the right to 
silence of the accused. 479  

474  Wald, 'To Establish Incredible Events by Credible Evidence; .  The Use of Affidavit Testimony in Yugoslavia 

War Crimes Tribunal Proceedings' (2001) 42 Harvard International Law Journal 535, 542. 

475  Prosecutor v Alarico Mesquita and Others Case no. 28/2003. 

476  In this case the Special Panel consisted of Judge Rapoza (US), Judge Periera (ET) and Judge Schmid (German) 
in a unanimous decision of the panel. 
477  Prosecutor v Francisco Periera (aka Siku Gagu) Case no. 34/2003. 

478  Here.the Panel composed of Judge Florit (ET), Judge Helder (German) and Judge Rapoza (US), Judge Rapoza 

dissenting in a separate opinion. 
479  JSMP 'Admissibility of Prior Statements as Evidence before the SPSC' (2004) Issue 9, Justice Update p.1. 
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The case law from the Special Panel is contradictory.'" This is largely because the 
scope of the right to silence, in the context of prior statements made by the accused, is 
unsettled. The common law judges have denied that the right to silence is so broad as 
to exclude statements voluntarily made. That is, in the absence of compulsion, the 
right to silence is satisfied, where the defendant is informed of his rights and 
nevertheless proceeds to make a statement. For the common law judges -a statement 
will meet the requisite test of voluntariness where it is proceeded by a caution and will 
be admitted if relevant and probative. The panel composed of the civil law judges 
reached a different conclusion, excluding the accused's statement in some cases 
outright, and in other cases excluding statements not made to a judge. 

In prosecutor v Anigio de Oliveira481  the accused made a statement to be investigating 
judge. When the matter came to trial the Panel excluded the statement on the grounds 
that the accused had indicated that he wished to exercise his right to silence of the 
trial. The Court held that to submit such a statement would be in effect permitting the 
accused to incriminate himself. In Prosecutor v Francisco Pereira (aka Siku Gagu)482  
the Court handed down a decision that made inroads into the exclusion of prior 
statements of the accused, by making a distinction between statements made to an 
investigating judge, and statements made to judicial authorities. The panel admitted 
the statement of the accused on the grounds that Section 29A and 33.4 of the 
Transitional Rules qualified the right to silence. 

In Prosecutor v Dam iao da Costa Nunes483  which was decided after the above case, 
the Special Panel composed of a majority of common law judges admitted that prior 
statement of the accused as evidence, pursuant to the wide discretion granted to the 
Panel under Section 34.1 of the Transitional Rules, to accept any evidence deemed 
relevant or probative. The common law judges have demonstrated a willingness to 
admit statements made by the accused in circumstances where it is reliable and does 
not damage the integrity of the proceedings. The Panel held that wherever defendant 
gives a 'statement after being informed of his right to silence,' and where he 
understands the nature of this right and `knowirlly and voluntarily waives it' - the 
statement may subsequently be used as evidence.4 4  

A.13.3.11 Rule Against Self Incrimination. 
In the Lolotoe trial the accused Jose Cardoso Feriera (aka Mouzhino) did not make a 
statement to investigators prior to hearing. However in the course of the trial 
proceedings the accused made an out burst - that could have been interpreted as a 
partial admission. The accused announced in the middle of a witness's testimony; "He 
is an honest man" (referring to his personal view of the witness's character).The 
Defendant's outburst led to a qualification by Defence counsel, on the accused's 
behalf. Counsel for Defence explained to the Panel that the accused was merely 
making a general observation as to the witness's character as a man, as distinct from 
an admission or concession that the facts as alleged by the witness were in fact true. 

This discussion between counsel and the bench was not translated to the accused for 

480 	• 
MCI p.2 The interpretation of the right to silence has differed greatly throughout the SPSC case law.' 

481  Prosecutor v Anigio de Oliveira Case no. 7/2001. 
482  Prosecutor v Francisco Pereira (aka Siku Gagu) Case no. 34/2003. 
483  Prosecutor v Damiao da Costa Nunes Case no. 1/2003 
484 1SMP 'Admissibility of Prior Statements as Evidence before the SPSC' (2004) Issue 9 Justice Update 2. 
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his benefit. Instead, the complex distinction was put directly to the accused. Despite 
Defence counsel insisting that she had ascertained the intent behind her clients 
statement, the court nevertheless proceeded to establish the situation directly from the 
accused. Defence counsel persisted with her objection to the court approaching the 
accused directly, on the basis that the 'Panel was seeking to establish a subtle legal 
distinction that the accused was not competent to make. " 5  The dialogue between the 
panel and the accused, ran dangerously close to an unintended admission. In relation 
to this incident, the court monitors observed: 

A lengthy debate ensued between the Panel, prosecution and defence to 
determine whether this admission could be considered an admission of 
guilt of the charge in question. The majority of this discussion was not 
translated even though it had a massive impact on the accused's case. 
The accused was repeatedly questioned to clarify his admission, 
however his responses indicate that he failed to appreciate the legal 
ramifications of his admission."' 

In the common law trial the rule against self incrimination is, aimed at preserving the 
accused's right not to speak or incriminate him/herself, and as such the court normally 
speaks through counsel. For serious criminal charges, the court would confer with the 
legal representative who was instructed to act. In contrast, while the civil law system 
generally upholds the right of a person to refuse to answer questions on the grounds of 
incrimination, at the actual trial, a defendant can be compelled to make a statement. 
However, the civil law does not require the accused to take an oath and does not 
submit the accused to cross-examination. In common law procedural systems the 
defendant has a right to silence, but if he waives that right to silence he/she is subject 
to cross-examination by a professional advocate whose goal it is to present the 
defendant's statements in the worst possible light. Conversely, in most civil law 
jurisdictions where inquisitorial type procedures are established, the defendant may be 
compelled to make a statement, but this statement is not conducted under oath and the 
defendant is not subject to cross-examination by the prosecutor. 

The difference in approach has led to some confusion in the international courts where 
judges from civil law jurisdiction have inferred indifference from the accused 
unresponsiveness to direct questioning. In the proceedings before the Rwandan 
Tribunal (ICTR) the civil law judges expectation of the accused co-operativeness led 
them to draw false assumptions about the accused lack of repentaence associated with 
his guilty plea; 

The difference between common law and civil law did also give us a 
shaky start with the judges. When we look closely at the trial of Jean 
Kambanda, we see how the difference between the two systems can 
affect the thinking of the Judges. When Kambanda was given the 
maximum sentence, one of the reasons evoked was that when asked 
whether he had anything to say, he replied that he had nothing to add to 
what his counsel had said. This was then interpreted by the court as a 
sign that he displayed no remorse or repentance. As a matter of fact, 
Kambanda had simply followed the advice of his counsel who had 
asked him to say, when asked, that he had nothing to add to what his 
counsel had said. In Anglo-Saxon procedure, a counsel represents the 

485  Prosecutor v Jose Cardoso Fereira personal trial transcript, 5 November 2002. 

486  JSMP, The Lolotoe Case ; A Small Step Forward, (2004) 23. 
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client but in the civil law, a counsel assists the client. In representing a 
client counsel acts and speaks on behalf of the client. Kambanda's 
counsel pleading in mitigation of sentence informed the court that his 
client not only freely acknowledged his guilt, he was filled with 
remorse and was repentant and asked for forgiveness from his people. 
In Anglo-Saxon procedure, what counsel said would have been 
accepted as an expression of Kambanda's feelings. However the court 
was presided over by civil law trained Judge, the late and most 
respected Justice Kama, who must have been really shocked by the 
apparent indifference of Kambanda. Yet the reality was that the 
accused according to Anglo-Saxon practice, had spoken through his 
counsel."' 

However, save for the occasional dialogue directly with the accused, the Special Panel 
administered the court in a fashion that was predominantly directed through counsel. 
However this was not to say, that the Panel averse to speaking directly to the accused 
where additional clarification was sought. 

A.13.3.12 Corroboration of evidence. 
In common law, the testimony of a single witness is sufficient to base a conviction or 
acquittal in criminal cases. There is no general rule that requires corroboration 488  that 
is, evidence that tends to confirm some fact of which there is already other evidence. 
This can be contrasted to the civil law systems of law, where there is a general 
requirement of corroboration — (though perhaps in practice, there is no significant 
difference). The Transitional Rules contain no express direction as to the need for 
evidence of one witness to be corroborated by another, with the exception of the 
special category of sexual offences (ie pursuant to Section 34.3 of the Transitional 
Rules, no corroboration of a sexual assuault victim's testimony shall be required.) 
However in relation to all other evidence the Transitional Rules are silent on the 
question of corroboration. 

In the Lolotoe judgment the Panel citing with approval the case of Prosecutor v Jean-
Paul Akayesu459  held that it was not bound by any particular system of law, but rather 
governed by rules which best favoured a fair determination of the matter before it , 
and which were consonant with the spirit and general principles of law. In relation to 
the principle of corroboration in international criminal law, the Trial Chamber in 
Prosecutor v Tadic 49°  was of the opinion that there is no ground for concluding that 
the requirement of corroboration is any part of customary international law . The Trial 
Chamber held that the principle reflected in the Latin maxim unus testis, nullus testis, 
which requires testimonial corroboration of a single witness's evidence as to a fact in 
issue, is not applicable. 

487 Muna, The Early Challenges of Conducting Investigations and Prosecutions Before International Criminal 
Tribunals see http://65.18.216.88/ENGLISH/colloquium04/muna.htm  
488Certain categories of evidence in common law must be accompanied by a corroboration warning from a judge to 

a jury (ie: for example the evidence of children) 
489 Prosecutor v Jean-Paul Akayesu Case No. ICTR-96-4-T In this case, the Chamber 'noted that it is not restricted 
under the Statute of the Tribunal to apply any particular legal system and is not bound by any national rules of 
evidence. In accordance with its Rules of Procedure and Evidence, the Chamber applied the rules of evidence, 
which in its view, best favour a fair determination of the matter before it and are consonant with the spirit and 
general principles of law. 
490 	 • 

Prosecutor v Tadic IT-94-1-R Judgment (Appeal Chamber), 15 July 1999. in the absence of corroboration, the 

testimony is unreliable. 
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Also in the ICTY case of Prosecutor v Aleksovski491  the Tribunal held that neither the 
Statute nor the Rules oblige a Trial Chamber to require medical reports or other 
scientific evidence as proof of a material fact. Similarly, the testimony of a single 
witness on a material fact does not require, as a matter of law, any corroboration. 492  

Accordingly, the Special Panel followed the precedent of the Ad Hoc Tribunals by 
applying a broad inclusionary approach to evidence, governed by Section 34.1 of the 
Transitional Rules admitting any relevant evidence it deems probative. 493 As a matter 
of interpretation, the fact that corroboration of a sexual victim's testimony was 
expressly required under the rules does not justify an inference that corroboration of 
witnesses' testimony for other crimes is required. 494  

A.13.3.13 Rape as a Crime Against Humanity 
Having said that the Special Panel approach to evidence was inclusionary, Section 
34.3 of the Transitional Rules is the exceptional evidentiary rule that relates 
exclusively to cases of sexual assault. Section 34.3 (a)&(b) of the Transitional Rules 
is modelled upon Rule 96 of the ICTY Rules and Rule 70 of the new ICC Rules. It 
provides that the defence of consent is automatically denied the accused, in 
circumstances where the surrounding events raise the existence of violence, duress, 
detention or psychological oppression (or the threat thereof). This rule is one of the 
few provisions in the Transitional Rules that relate to the exclusion of a class of 
evidence. In a context of liberal admission standards the interpretation of this rule, and 
how it was to operate, was a question for which the Special Panel sought formal 
written submissions from the parties 495  

In a pre-emptory application, made before the first protected witness was called in the 
Lolotoe trial, the prosecution sought a direction as to how Section 34.3 should operate 
in practice. The prosecution sought to disallow the defence from leading evidence of 
consent. The Prosecution submitted that the correct interpretation was that Section 
34.3 of UNTAET Regulation 2000/15 disqualifies consent as a defence to sexual 
assault on the basis that the detention and violence occasioned upon the protected 
witnesses, as per the alleged facts, amounted to circumstances which negated the 
defence of consent pursuant to Section 34.3 496  The prosecution argued that the 
appropriate application of the provision would be a direction from the bench 
preventing the defence from cross-examining on the basis of consent. It was 
submitted, by the prosecution, that because the facts surrounding the alleged rapes, 
involved the elements of force threat and imprisonment, that consent was not open as 
a defence. 

491.  Prosecutor v Aleksovski IT-95 - 14/1 `Lasva Valley' no corroboration of the victim's testimony shall be required. 
492 Mid. 
493  Section 34.1 of Transitional Rules provides that the Special Panel admits any relevant evidence, which it deems 
to have probative value and the Panel, and may only exclude evidence if its probative value is substantially 
outweighed by its prejudicial effect or the need to ensure a fair trial. 
494  Kittischaree, International Criminal Law, (2001) 168. 
495

. See Defence Submission, Submission as to the Admissibility of Evidence relating to Consent in the Charge of 
Rape as a Crime Against Humanity Appendix K. 
496  They are that Victim A, B and C: 'had been subjected to or had reason to fear violence, duress, detention or 
psychological oppression, or; reasonably believed that if they did not submit, another person might be so 
subjected, threatened or put in fear' 
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In its motion filed with the court, the defence argued that to prevent the adducing of 
evidence of consent, in advance, amounted to the prejudging of the facts. This was 
because the presence, or otherwise, of force or threat were facts in issue, and the 
question as to whether Victims A, B, and C had in fact been imprisoned, was the 
subject of a separate charge on the indictment. As such a direction preventing the 
defence of consent in advance of hearing the evidence, would amount to the 
premature determination of facts required to be proved on the trial. A positive finding, 
that the witnesses were in fact detained would not only prejudice the hearing but deny 
the Special Panel the opportunity of hearing potentially probative evidence and deny a 
central defence to the accused. The appropriate course was to hear all the factual 
material, including evidence as to consent, and weigh up the totality of evidence in its 
final analysis. 

As a consistent theme of the trial, the special Panel accepted the defence submission 
on the basis that the Transitional Rules provide for a broad and inclusive standard of 
admission of evidence. 

As a side note, the Lolotoe trial was the first case involving rape as a crime against 
humanity before the Special Panel. As such the Special Panel can be commended for 
their sensitivity to the issues surrounding the dignity of witnesses, however the desire 
to put witnesses at ease was a factor that needed to be weigh .against the guarantee of 
due process for the accused. It was observed in the course of proceedings, that the 
court in an effort to circumvent the witnesses discomfort about describing intimate 
events - assisted the protected witnesses through their evidence. However, the charge 
of rape consists of a set of elements which describe the mechanics of the forced sexual 
intercourse. The witness must be able to identify these elements for themselves, rather 
than the court putting propositions and asking the witness to agree or disagree, as was 
the case in the Lolotoe trial. Further the court ought not fill in the gaps of the 
testimony by drawing suppositions about the extent to which the protected witnesses 
had been traumatised. In the Lolotoe matter, the Special Panel placed significant 
weight on the affidavit of a Serious Crimes Unit investigator citing an extract in its 
judgment. The Panel cited with approval the following passage: 

The kidnapping and rape have traumatized the victims. Their mistrust 
and emotional breakdowns in the presence of investigators attempting 
to pursue finer details from them demonstrate this. The victims live in 
remote villages, and have limited knowledge of the legal system. Any 
attempt to force the victims to testify in public would exacerbate the 
trauma they have suffered. They have shown a reluctance to speak any 
further about the matters, unless it is to see justice being done. 

A.14 TREATMENT OF EVIDENCE IN THE JUDGMENT 
Pursuant to the Transitional Rules Section 39.3 there are certain elemental 
requirements that a Final Written Decision of the court of first instance (trial chamber) 
must meet. These include inter alia; 

(b) an account of the events and circumstances of the case tried by the Court; 
(c) an account of the facts that the court considers proved and facts that were 
not proved; 
(d) an account of the factual and legal grounds of those considerations; 
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(e) a finding in relation to the innocence or guilt of the accused identifying the 
section applied of the penal legislation. 

Whilst there is no direction as to the amount of detail required, it is evident from the 
wording of section 39.3 that the Transitional Rules set out a common law requirement 
to give a break down analysis of the elements of the charges, and then an application 
of the facts to determine whether these elements have in fact been proved. 
Undoubtedly the purpose behind the wording of the section is to inform both the 
accused and the public at large of the factual grounds and legal finding relied upon 
that led the court to its decision. This interpretation is supported by the finding of the 
ICTY Appeal Chamber in Kordic497  where a full, coherent and reasoned account by 
the trial chamber was necessary for an appeal court to properly exercise its function. 

From a comparative law perspective there is an enormous difference separating 
common law and civil law criminal decisions. 'These two legal texts have almost 
nothing in common: not the same speaker, not the same length, not the same form, 
and finally, not the same function: 49s  Typically .a French judgment takes the form of a 
syllogism,499  a deductive or mechanical reasoning that is expressed in an impersonal 
per curiam500  way, that limits itself to subsuming the facts of the case under a legal 
rule in order to infer a conclusion. 501  The impression that this type of judgment 
makes is a univocal text, a sort of 'scriptural reflection' 502  which attributes a 
supremacy to the written statute, such that the law suffers no criticism. 'The logical 
chain going from the legislative dispositions to the decision that resolves the dispute 
must not be interrupted'. 503  Thus, the writing of judgments expresses a direct 
normative link between the statute, the controversy and the decision. 

On the contrary, the common law judge writes an opinion, and the written judgment is 
more of a narrator of the law. Hence a common law judge presents a generally long 
and fully reasoned opinion to a horizontal linguistic community of peers who 
constantly put them to the test of criticism. The difference does not reside in the form 
or the length itself of judicial decisions; it resides in their different discursive 
status.504 The common law judicial opinion seeks to justify the judicial solution 
arrived at through a narrative or an agon. 505  Inside the judgment itself the common 

497 Prosecutor v Kordic and Cerkez Appeal Judgment IT-95-14/2-A (December 17, 2004) at para. 385. See also, 
the trial chamber decision of Prosecutor v Kordic and Cerkez, Case No. IT-95-14/2-T, Judgment, 26 February 
2001. 
498 Papadopoulos, 'Introduction to comparative legal cultures: the civil law and the common law on evidence and 
judgment' (2004) 15Cornell Law School Cornell Law School Working Papers Series Paper 4 
499 An ancient form of a logical argument, first put forward by Aristotle. A syllogism typically consists of three 
sentences; two premises, one conclusion. If the premises were true, the conclusion must be true. 
500 A term generally used to denote the opinion or decision of the court as a whole rather than a single judge. 
501 The written decision is so impersonal that one could even say the hermetic character the judgment assumes an 
intermediate position between the statute, sole source of the law, and the parties. For a detailed treatment of the 
peculiarities of the French judicial style see; Professor Mitchell Lasser 'Judicial (Self-) Portraits: Judicial 
Discourses in the French Legal System' (1995) 104 Yale Law Journal 1325. 
502 Papadopoulos, 'Introduction to comparative legal cultures: the civil law and the common law on evidence and 
judgment' (2004) 15 Cornell Law School Working Papers Series Paper 4 
503 Ibid., p4. 
504 It is because the great weight of fact-finding and the verdict is assumed not by the judge but by the jury in a 
non-reasoned way. In that sense, the jury is the 'black box' of the law that the judge has to compensate by giving 
an elaborate reasoning and addressing it to the public opinion. 
505 Greek word meaning the competition of public speech. 
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law judge attempts to fulfil a quest of transparency and accountability 506  for the 
opinion offered. This discursive dialogue is not as important to the civil law judge 
who perceives the legal text to be self evident and the process of judgment writing to 
reflect a logical quasi-mathematical reasoning. 

The Lolotoe Judgment set out the facts as testified by each witness, then specified 
how a number of evidentiary issues were interpreted and then went on to explain the 
substantive elements of each of the crimes, before setting out its sentence However it 
failed to apply the facts to the law, to the extent that it was unclear what the Panel 
relied upon in order to convict the accused. From a reading of the judgment there is at 
best a superficial treatment of how the application of facts to the law, led to a beyond 
reasonable doubt conviction. As such it is difficult to discern, a basis for appeal, or a 
ground of error in fact or law. According to the international monitors observing the 
trial, the Lolotoe Judgment contained a deficient standard of legal reasoning. In its 
summary report JSMP concluded that 'the court stated the facts and the law but came 
to a decision without well-reasoned analysis of how the facts in question satisfied the 
applicable law. 507  

A.15 CONCLUSIONS ABOUT THE ADMISSION OF EVIDENCE 
In many ways the UN Special Panel for Serious Crimes in East Timor was an 
experiment whereby a hybrid court with cross-fertilised rules governing trial 
procedure and evidence, was grafted on to a domestic legal system. A contextual 
analysis reveals that there are tensions in the resulting trial model. Principles of 
advocacy, drawn from the adversarial system are clashing with the theoretical 
objective of 'truth' lifted from the inquisitorial system, to the extent that exclusionary 
rules of evidence are viewed as antithetical to the process of truth-finding. 

The court dialogue exposes not only conflicting expectations but genuine 
misunderstanding as to the role of the parties. Throughout the trial there existed deep 
strain between predominantly civil trained judges who viewed themselves as experts, 
and the Defence representative whose attempts to place filters on the evidence 
presented, was perceived by the court as both an ill-tempered and a disrespectful 
challenge to the professionalism and specialist skills of the bench. Equally the 
Defence experienced high levels of frustration at not being able to exert any influence 
upon the reception of evidence or to ameliorate the Prosecution's unchecked pursuit 
of a conviction. The obstruction of Defence attempts to place the accused on a level 
pegging, was made worse by the extensive interrogation of witnesses by the President 
Judge, who not only duplicated effort by exhaustively questioning each witness before 
permitting the Prosecution to formally lead the evidence, but also assisted the 
Prosecution out of their obligation to discharge the onus of proof 

The supporting roles of judge and prosecutor not only distorted the tripartite functions 
of the trial, but perverted the notion of equality of arms, and neutralised the role of 
defence in the trial system in such a way that there was a high level of indifference to 
the accused's right to test and confront the evidence against him. If the bench was 

506 The need for transparency and accountability of court administration, originate from the Anglo-American 
notion of liberalism which has heavily influence the common law. 
507  JSMP, The Lolotoe Case; A Small Step Forward.(2003)p14. 
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making allowance and or compensation for the power differential between the parties, 
it did this in an internalised fashion which prejudiced the capacity of the accused to 
appeal the final decision. Similarly, the rudimentary filters on material evidence, and 
an intimate or holistic approach to judicial decision making, made it difficult to know 
on what foundation a conviction was based. 

In practice, the President judge ran the proceedings as an investigator of the truth, 
whilst the prosecutor assumed the more aggressive common law position of 
adversary: This had the combined effect of a 'ganging up' against the accused, and 
giving the impression that the judiciary and prosecution were combining forces to 
secure a conviction. 

Typically, the President Judge will first conduct his/her own line of inquiry without 
intervention or opportunity to object to the bench's line of inquiry by the parties. This 
is because the bench controls the proceedings and will not be checked by the parties 
involved. This open slather approach to the taking of evidence at trial, borrows 
heavily from the civil law model. This judicial activist method employed by the 
bench, when combined with an aggressive style of prosecution, putting the case for a 
conviction, has the potential for earning international criminal procedure a reputation 
for heavy handedness. This 'doubling up' of interrogation of witnesses alters the trial 
balance, and to a certain degree displaces the onus from the prosecution on to the 
defence with drastic effect upon the presumption of innocence. 

In terms of the admission of evidence, the international jurisdiction again attempts to 
awkwardly straddle the civil and common law traditions attempting to reconcile the 
irreconcilable. The resultant compromise is a marked departure from the controlled 
admission of evidence under the common law, instead relying heavily on unchecked 
judicial discretion. 508  In practice, the court allows the presentation of virtually any 
evidence, free from the concerns associated with the potential prejudicing of a jury, 
and proceed to conduct factual triage on the basis of probative evidence weighed 
against potential prejudice. This open approach •to evidence potentially extends 
procedural favouritism to the prosecution, and poses an inherent conflict, that does not 
auger well with common law practitioners. Critics of the new approach to evidence 
argue that evidence once admitted, leaves an impression impossible to irradicate. 509  
Common law theorists argue that, not only is it difficult for a court to apply rules of 
exclusion to itself, but the liberal approach to evidence removes a fundamental 
cornerstone of protection of the rights of the accused, and a major platform of 
procedural fairness. 

Notwithstanding the overarching need to search for the truth and make decisions that 
are informed, the Special Panel's evidentiary approach has tipped the scale too far in 
favour of admission. In many respects, the finding against Jose Cardoso Fereira was 
based, to a greater or lesser extent, on extraneous evidence, incorporated reports of 
others, and lax evidentiary standards. Given the vagueness of the published decision it 
is difficult to assess what reliance, if any, was had on evidence that would be 
excluded, as unsafe or inadmissible, in legal systems that impose strict evidentiary 

508 Murphy, Development in International Criminal Law: Progress and Jurisprudence of the International Criminal 
Tribunal for the Former Yugoslavia, (1999) 93 American. Journal of Int'l Law.57, 80. 
509 Love, The Applicability of Rules of evidence in Non Jury Trials (1952) 24 Rocky Mountain Law Review 480, 
482 cited in Australian Law Reform Commission Evidence 26 (1) ALRC Report 35. 
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filters. What this does highlight however is that if the accused is to enjoy due process, 
then the greater the transparency of treatment of evidence (ie both with regard to 
admissibility and weight) the fuller the complement of rights enjoyed. Not least of• 
these rights is the right to lodge an appeal, which is dependant upon an understanding 
of how the court of first instance arrived at judgment. 

If however, this 'open' civil law approach to evidence is to protect the interests of the 
individual on trial, there needs to be either (a) greater guidance as to how the judicial 
discretion to admit evidence is exercised, including a more transparent system for how 
weight is to attach to each piece of evidence OR (b) alternatively a greater degree of 
impartiality in the gathering of evidence. This is to say, either international criminal 
practice embraces the notion of regulation of evidence, as per the common law or it 
moves towards a civil law concept of non partisan impartial evidence gathering ie; an 
investigating judge. The present treatment of evidence has neither protective 
mechanism. 

Presently, international criminal trial practice, with regard to evidence is resulting in 
an accumulated effect of prejudice to the accused. The heightened role of the judge in 
the international criminal trial, theoretically should have eased the excesses of the 
adversarial system, shifting the focus from a party controlled, to judge led 
proceedings. In addition, the absence of the jury, diminish the imperative for a 
preoccupation with filtering evidence. All things being equal, the conventional 
wisdoms that form the rationale for modern exclusionary approach to evidence in 
common law, should be removed. The danger here is that the new international model 
presupposes the disinterested hand of the Prosecution however this is not the reality. 

In practice, by permitting the partisan gathering of evidence (ie derived from the 
prosecutorial burden to discharge proof ) as well as removing the common law rules 
that regulate the 'contest' the outcome is that evidence offered by the parties is 
admitted largely unchecked. Similarly by removing the civil law pre-trial feature of 
the investigating judge, the evidence gathered is not sufficiently removed from the 
interests of the parties, as to justify the relaxing of evidence standards in the trial. It is 
argued that the middle way is resulting in an inferior system of procedural fairness, 
where the rights of the accused are falling between the two interpretations. 

A.16 PROCEDURAL FAIRNESS CHALLENGES & LEGACY 
Notwithstanding the shortcomings of the Serious Crimes process, the Special Panel 
nevertheless proceeded to try and convict numerous defendants. These trials shift the 
focus from the general political and legal context within which international justice 
was being pursued, to specific considerations of procedure and practice applied in 
each case. 

Of the trials which were brought before the Serious Crimes process, it is evident that 
the court, struggled to meet international standards of procedural fairness, 
encountering major hurdles in its formulation of a judicial response. These challenges 
will be dealt with in detail in the following chapters. However the temptation will be 
to point to the number of cases resolved as a measure of success. Below is a statistical 
report card for the Special Panel; 
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Table 3. REPORT CARD 

Statistic Type 2000 2001 2002 2003 2004 2005 Total 

Number of indictments issued 12 21 13 35 14 	. 0 95 

Number of defendants indicted 21 56 59 259 45 0 440 

Number of cases for which trials 
have been completed 

0 12 9 13 13 8 55 

Number of defendants for whom 
trials held 

0 21 9 17 29 11 87 

Number of defendants convicted 0 21 9 16 27 10 85 

Number of defendants acquitted 0 0 0 0 9 1 2 

Number of defendants whose cases 
were withdrawn/dismissed 

2 

kr
).  0 1 5 0 12 

Number of defendants ruled unfit 
to stand trial 

0 0 0 0 0 

Number of indicted persons beyond 
jurisdiction 

339 
. 

Statistics provided in this table, by JSMP 

These figures are the final figures for the Special Panels for Serious Crimes which 
ceased operations on 20 May 2005, after trying fewer than one quarter of those 
indicted for serious human rights violations committed in Timor Leste in 1999 511 . 

When the Special Panel for Serious Crimes handed down its final decisions on 12 
May 2005, 84 defendants had been convicted, and a total in 55 trials had been heard 
to completion, in the period 2000 -2005. Notwithstanding this impressive rate of 
hearings, 339 accused remained outside East Timor and outside the jurisdiction of the 
court. From a quantitative viewpoint, it can be observed that the number of trials 
heard by the Special Panel was highly efficient when compared to the ad hoc 
tribunals.512  

Qualitatively over the five years of operation (2000 to 2005) of the 440 individuals 
indicted by the Serious Crimes Unit, the Special Panel has tried 55 cases (or a total of 
87 defendants). Of the indictments filed, 572 of the estimated 1400 people killed in 

510  Official figures contained in Table 3 from JSMP website. 
511 JSMP 'Justice For Victims Still Elusive' Press Release 24 May 2005 . 
512 Report of the Secretary-General on Justice and Reconciliation for Timor-Leste of 26 July 2006 (S/20061580), 
In the finish, the 95 indictments represent 572 of the estimated 1,339 murders believed to have been committed 
during the 1999 violence surrounding the referendum. Other cases of crimes against humanity involving 
allegations of "rape, torture, forced deportation and destruction of property were not investigated al all".512 
Further, at the close of its mandate 514 opened files had not been resolved by way of an indictment and an 
additional 50 cases were brought to the attention of the SCU but never followed up.' 
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the violence of 1999 have been accounted for. 513  We also know that of the 87 
defendants tried before the Special Panel 84 were convicted. This is, on the face of it, 
a high conviction rate. In terms of outcomes the Serious Crimes Process can be said to 
have had a comparatively high conviction rate with 84 of the 87 defendants tried 
convicted. 514  This equates to a 97.7 percent conviction rate, 515  comrred to the ICTY 
which has convicted 42 of the 50 defendants tried (or 84 percent), 16  In addition the 
prosecution had a high rate of success with respect to applications for warrants. 
Special panel received 290 requests for arrest warrants to be issued of which 285 were 
granted and only 5 denied.517  

From a sentencing perspective the Special Panel issued penalties that ranged from 3 
to 25 years. The highest sentences that were issued were those handed down by the 
Special Panels in the Los Palos case, in which three of the accused were sentenced to 
33 years. These sentences of 33 years were later commuted to 25 years. 518  Others 
defendants at the higher end of the sentencing scale were sentenced to about 23 years 
(in the Los Palos case); 20 years (in the Armando dos Santos case)519  

However while quantitative measures give us a numerical picture, they provide little 
insight into the quality of the justice being administered. The qualitative measures 
give us indication of the timeliness, integrity, equality and fairness of the process. 
This is why the report of the UN Expert Committee which was commissioned to 
review the Serious Crimes process from a qualitative perspective, was so eagerly 
anticipated. 

A.17 UN COMMITTEE OF EXPERTS FINDINGS 
An analysis of the justice process from a procedural and substantive perspective, was 
commissioned by the international community. Once the mandate of the Special Panel 
was wound up in May 2005, the Security Council requested that a report be made into 
the pursuit of international justice in East Timor. In response to this request a 

513 Rapoza The Serious Crimes Process in Timor Leste; Accomplishments, Challenges and Lessons Learned 
(2005).See also US Department of State, Bureau of Democracy, 'Human Rights and Labor East Timor' Country 
Report on Human Rights Practices 2004, (2005). Note however that no such statistics are available for other 
serious crimes such as rape. 
514 One of these acquittals was reversed on appeal. 
515 If this figure was to be calculated strictly in terms of the conviction rate of the Special Panel, without taking 
into account the result of appeals — the percentage of convictions is 95.4%. Note that in 13 other cases indictments 
were withdrawn by the prosecution SCU or dismissed by the Special Panel. In one case the defendant was declared 
unfit to stand trial. See Joseph Nahak Case No 1a12004 Finding and Order on Defendant's Nahalc's Competence to 
Stand Trial. Finding issued 1 March 2005. 
516  United Nations End of Mandate Report of the Secretary-General on the United Nations Mission of Support in 
East Timor S/2005/310 (12 May 2005) at p.6 	 • 
517 Report to the Secretary-General of the Commission of Experts to Review the Prosecution of Serious Violations 
of Human Rights in East Leste (then East Timor) in 1999 (26 May 2005) at p.27. 
518 The sentences in the Los Palos trial were commuted by way of a Presidential Pardon. 
519 See Appendix N for a summary of sentences issued by the Special Panel. 
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Commission of Experts were appointed,520  and an executive summary of the 
conclusions later published. 52I  

The Commission's frame of reference for the Expert Committee was inter alia to 
review the judicial processes of the Special Panel in Timor and the ad hoc Human 
Rights Court in Jakarta, including the investigation, prosecution and trial proceedings 
in both their procedural and substantive aspects, to determine whether they meet 
international standards Of justice and due process of law 522  In compliance with this 
request, the Commission of experts523  made its findings. 

[1] The report condemned the trials before the Indonesian Ad Hoc Human Rights 
Court as 'manifestly inadequate' which has displayed 'scant respect for conformity to 
relevant international standards.' The work of the Indonesian court was stated to be 
inadequate and inconsistent, failing to call to account the relevant perpetrators. The 
experts urged the UN Security Council to establish an international criminal tribunal 
if Indonesia fails to take action and hold 'credible trials' within a six month period. 524  

[2] The report referred to the Serious Crimes process in East Timor as having attained 
'a notable degree of accountability,' but pointed to (1) poor planning, (2) inadequate 
resources, (3) an ineffective mutual legal assistance framework (4) an inability of the 
judicial process to bring to justice those outside the country's jurisdiction and (5) 
insufficient government support, as aspects which detracted from the process as a 
whole. Importantly however, from a qualitative standpoint, the Committee of Experts 
concluded that the work of the Special Panel was credible. Specifically the COE 
found that: 

[T]he serious crimes process in Timor-Leste has ensured a notable degree 
of accountability for those responsible for the crimes committed in 1999 
investigations and prosecutions by SCU have generally conformed to 
international standards. The Special Panels have provided an effective 

520 In March 2005 the Secretary General of the United Nations ordered the creation of a Commission of Experts 
with inter alio a mandate to assess the extent to which it has been possible to achieve justice and accountability for 
crimes committed in East Timor. The Commission visited East Timor in April 2005, and after delays over visas, 
visited and consulted the various parties in Jakarta 18-20 May. This expert group made findings which they 
furnished upon the Secretary General Kofi Annan on 26 May 2005, and transmitted to the Security Council in late 
June. 
521 Executive Summary; Report to the Secretary-General of the Commission of Experts to Review the Prosecution 
of Serious Violations of Human Rights in Timor-Leste (the then East Timor) in 1999 June 2005. 
522Terms of references for The Commission of Experts To Review the Prosecution of Serious Human Rights 
Violations Committed in Timor Leste (the then East Timor) in 19991.The COE was required to; 'In fulfillment of 
the Security Council's request that the Secretary-General inform it of developments in the area of prosecution of 
serious violations of international humanitarian law and human rights in East Timor in 1999, a Commission of 
Experts (the "Commission") consisting of three members has been appointed by the Secretary-General to assess 
the progress made in bringing to justice those responsible for such violations; to determine whether full 
accountability has been achieved; and to recommend future actions as may be required to ensure accountability 
and promote reconciliation.2. The Commission ...shall have the mandate to: (a) review the judicial processes of 
the two institutions, including the investigation, prosecution and trial proceedings in both their procedural and 
substantive aspects, to determine whether they meet international standards of justice and due process of law 
523 The members of the Commission were: Justice Prafullachandra Bhagwati, a former chief justice of India, 
Professor Yozo Yokota of Japan, a former UN special rapporteur on Burma, and Ms Shaista Shameem, director of 
the Fiji human rights commission 
524 International center for Transitional Justice Press Release, 29 June 2005 'UN Commission Recommends 
Ultimatum on Justice for Timor Victims.' Note; this is the second time a UN-established commission has proposed 
an international tribunal for East Timor. The previous recommendation was made by the International Commission 
of Inquiry for East Timor in January 2000. Support for an international tribunal also came from three UN Special 
Rapporteurs who reported in December 1999. 
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forum for victims and witnesses to give evidence. The number and quality 
of some of the judgments rendered is also testimony to the ability of the 
Special Panels to establish an accurate historical record of the facts and 
events of 1999 during the short duration of its work. In general, the 
decisions of the Special Panels will assist in establishing a clear 
jurisprudence and practice for other district courts dealing with serious 
crimes in the future. In addition, the Special Panels have developed their 
own jurisprudence, departing from the law of other international criminal 
tribunals whenever appropriate. The serious crimes process has also 
significantly contributed to strengthening respect for the rule of law in 
Timor-Leste and has encouraged the community to participate in the 
process of reconciliation and justice. The existence of an effective and 
credible judicial process, such as the Special Panels, has also discouraged 
private retributive and vengeful attacks 525  

In the light of the Committee's mandate, its ultimate findings could have been 
potentially highly relevant to this thesis, as a parallel inquiry. However the report 
(despite being a lengthy document) devotes only one paragraph to the procedural 
aspects of trial proceedings before the Special Panel. Although a highly anticipated 
report, it was disappointing in its treatment of whether the trials conducted met with 
international standards of justice and due process of law. Indeed the report makes a 
positive finding that the trials were in fact fair and that they met with international 
standards, but make no real attempt to quantify what the international standard is, or 
how they reached their conclusions. Indeed the Committees deliberations make no 
reference to primary documents but instead appear to have relied on secondary 
accounts of the process. 

Notwithstanding that the Commission, in general terms, commend the serious crimes 
process in East Timor, it nevertheless stated that it had 'not yet achieved full 
accountability of those who bear the greatest responsibility,' namely high-level 
indictees outside the Special Panel's jurisdiction. This is attributed to a number of 
factors, including a lack of resources, a lack of Indonesian cooperation and the 
General Prosecutor's lack of independence from the government of East Timor. 

A.18 GENERAL CONCLUSIONS 
A recent Report published by the UN Secretary General on 26 July 2006, entitled; 
Report of the Secretary-General on justice and reconciliation for Timor-Leste, 526  
pointed to quantitative measures as opposed to qualitative in assessing the legacy of 
the formal justice process. The Secretary-General draws some numerical conclusions 
but makes no finding about concluded justice process, beyond some superficial 
observations. Mr Annan reports that; 

525  UN COE, Executive Summary; Report to the Secretary-General of the Commission of Experts to Review the 
Prosecution of Serious Violations of Human Rights in Timor-Leste (the then East Timor) in 1999 June 2005 p39. 
526 The United Nations has released a series of reports on the matter. These include the report of the joint mission 
to East Timor, undertaken in accordance with Commission on Human Rights resolution 1999/S-4/1 of 27 
September 1999 by the special rapporteurs of the Commission on extrajudicial, summary or arbitrary executions, 
on the question of torture, and on violence against women, its causes and consequences (see A1541660).. The 
International Commission of Inquiry, also in accordance with Commission on Human Rights resolution 1999/S-
4/I, as endorsed by the Economic and Social Council in its decision 1999/293 of 15 November 1999. The 
Commission reported on 6 January 2000 (see A1541726-S/2000/59), pointing to the special responsibility borne by 
the United Nations in regard to justice and reconciliation, and on 24 June 2005 Report Commission of Experts 
submitted to the Security Council (see S120051458). 
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By the time the serious crimes process was concluded on 20 May 2005 
in accordance with Security Council resolution 1543 (2004), the 
Serious Crimes Unit (SCU) had recorded reports of 1,339 murders 
committed in East Timor in 1999. SCU completed investigations that 
resulted in the indictment of 391 persons in relation to 684 murders, for 
which SCU requested and obtained 285 arrest warrants. The Special 
Panels for Serious Crimes, consisting of both international and 
Timorese judges, conducted 55 trials involving 87 defendants, of whom 
85 were found guilty. The process, however, remains incomplete: the 
number of murders for which indictments have been issued represents 
only about two fifths of the number of killings committed in 1999. In 
addition, the 87 defendants tried before the Special Panels represent 
only a fraction of the number of individuals indicted, 303 of whom live 
in Indonesia and are therefore outside the territorial jurisdiction of 
Timor-Leste. Overall, there remain outstanding 186 murder cases 
which have been investigated but for which no one has been indicted, 
and 469 additional murder cases for which investigations could not be 
conducted owing to the closure of the investigative arm of SCU six 
months prior to the termination of the Unit. 527  

In the final analysis, the Report on the justice process by the Secretary General of the 
UN was satisfied to repeat the finding of the that Commission of Experts: 'that, 
although the serious crimes process had ensured a notable degree of accountability for 
those responsible for the crimes committed in 1999, it had not yet achieved full 
accountability of those who bore the greatest responsibility for serious violations of 
human rights committed in East Timor in 1999.' 5 8  So in real terms there has been no 
official pronouncement about how these trials are to be commended to history. 

In terms of outcomes, a comparison between hybrid courts and international tribunals, 
might prove misleading. Given the limitations under which this courts has had to 
operate, not least of which has been inadequate resource allocation and staffing, it is 
perhaps unfair to make a direct comparison with the Ad Hoc Tribunals. Some regard 
should be had for the fact that these internationalized domestic models have not 
enjoyed the same standard of international support, and that by their very nature and 
the limitations imposed, they were required to assume a less ambitious role from the 
outset. 

Signing off on the Special Panel for Serious Crimes mandate in East Timor President 
Judge Rapoza presented a report card to an International Symposium reflecting upon 
the accomplishments and lessons learned. Judge Rapoza made the criticism that from 
the outset the mandate was vague and unspecified, suggesting that the model was 
unclear and the expectations as to what standard the serious crimes process would 
meet, was uninformed. His Honour stated in his report that: 'The failure to provide a 
clear focus to the serious crimes mandate in East Timor was crucial, as it meant that 
there was no distinct picture of what model the serious crimes process was to 
resemble. Was it to operate like the ICTY in The Hague or the ICTR in Arusha and be 
held to the same demanding standards? Or was it more in the nature of the process in 
Kosovo where international judges sit within the national judicial system and render 

527  Report by the UN Secretary General, Report of the Secretary-General on justice and reconciliation 
for Timor-Leste (S/20061580), 26 July 2006 p.3 
528 Report of the Secretary-General on justice and reconciliation for Timor-Leste, (S/20061580) July 2006 at p. 3 
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justice in criminal cases including, but not limited to, serious crimes.' 529  For future 
reference then, it will be important to clarify the mandate of the court. If the 
measurement of success is according to the seniority and profile of the defendants, the 
process fell short of the mark. Alternatively, it is to assess the Serious Crimes process 
from a policy perspective, it might be concluded that 'as a method of recording the 
events, in an effort to document and move beyond them, the trials and their outcomes 
are a significant step on the road to collective healing. However if we assess the 
proceedings from the purely legal perspective of due 'process, there are many 
procedural and evidentiary weaknesses that have been identified in this study, that 
detract from the overall requirement to meet international standards of a fair trial. 

Notwithstanding the fact that the experience of the Serious Crimes Process in East 
Timor is not directly comparable with the Ad Hoc Tribunals, the trials perhaps are 
stand alone examples which are highly instructive for the reasons that they are: (i) 
pre-emptive, (ii)conclusive and (iii)illustrative. The experience of the Special Panel is 
Preemptive, because it is the first jurisdiction to apply directly, the substantive 
provisions of the Rome Statute for the International Criminal Court. Since at the time 
of writing the International Criminal Court is yet to begin trying substantive matters 
before it, the Timor experience is the first of its type, and the first opportunity to 
identify potential tensions and conflicts. In this respect the Special Panel is a 
forerunner. Secondly, the Serious Crimes Process is conclusive, despite its unfinished 
work. In May 2005 the Security Council Resolution 1543 drew to a close the mandate 
of the Special Panel and its supporting entities, making the work of the Panel a 
completed experiment. Not only was it the first hybrid court in the world to be 
established, but also it is the first of its kind to complete its mandate. This means that 
the trial processes, and the conclusions that can be drawn are highly significant and 
instructive. Thirdly, the rudimentary nature of the proceedings provide a good 
illustrative model for analysing the elementary trial tensions that exist within the 
international criminal process that impact the defendant's right to a fair trial. . 

As an experimental model of an internationalised domestic courts it is a fascinating 
jurisdiction, which helps to highlight persisting tens.  ions in the still largely unsettled 
practice of international criminal law. 530  However, it is important not to overstate the 
lessons that can be drawn. The temptation is for the international community to 
mistakenly equate prosecutions with justice, leading to "a false sense of 
accomplishment" and complacenW 3I  The confusing of quality and quantity of case 
throughput, may inadvertently undermine the very standards of justice and the rule of 

529 Rapoza, Judge Phillip,`The Serious Crimes Process in Timor-Leste: Accomplishments, Challenges and Lessons 
Learned. Delivered on 28 April 2005 in Dili, Timor-Leste at the International Symposium on UN Peacekeeping 
Operations In Post-Conflict Timor-Leste: Accomplishments and Lessons Learned. 
530Katzenstein , 'Hybrid Tribunals: Searching for Justice in East Timor' (2003) 16 Harvard Human Rights Journal 
245, 246. Katzenstein argues that the mixing of domestic and international jurisdictions is that the trial model my 
adopt a system of trial that is inferior. 'The hybrid model's greatest risk is that rather than incorporate the best of 
the international and local judicial systems — it may reflect the worst of both' 

53I Linton, 'Rising from the Ashes: The Creation of a Viable Criminal Justice System in East Timor' (2001) 25 

Me/b. U.L.Rev.I22,177-178 .Also, JSMP, The Future of the Serious Crimes Unit (2005) p. 15 In its report JSMP 
state that in terms of efficiency the Serious crime Panel has in its short existence been more efficient in trying 
cases. 'In comparison, by September 2003, ICTR had indicted 81 persons while in January 2004, the ICTY had 
indicted around 140 persons. This is despite a far greater amount of funding and time as opposed to the SCU. 
Further, the SCU has around 15 lawyers in total, while the ICTY has approximately 8 lawyers per case. Given such 
a vast difference in resources yet a similar level of output, it is clear that the SCU operates far more efficiently than 
the ICTY and 1CTR.' 
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APPENDIX A: CASE STUDY 

law that it was intended to promote. 532  The quantity of cases prosecuted before the 
Special Panel in East Timor for example, belies the qualitative inadequacy of the trials 
which will be discussed in ensuing chapters. It is questionable, for example, whether 
all of the accused in East Timor have been provided with an adequate defense. 533  As 
the primary international monitors of the serious crimes justice process in East Timor 
stated in their report, 'a wide 'margin of appreciation' on international human rights 
standards is both confusing and dangerous. It assumes that the mechanisms of a 
justice system can be established without the principles and standards necessary to 
safeguard its operation.' 534  Ultimately a trial process that opts for compromised 
justice in the short run may set the stage for an inferior justice in the long term. 

For some commentators East Timor tribunal represents 'a virtual textbook case of 
how not to create, manage, and administer a 'hybrid' justice process [...]Trial 
practices and jurisprudence were too often deeply flawed, and in important respects 
did not meet international standards, and, in a significant number of cases, 
undermined the rights of the accused to a fair trial'. 535  Cohen writes: the price of these 
failings was paid by those accused who in some cases did not receive the kind of trial 
that a U.N.-funded and staffed international tribunal should provide.' 536  He describes 
the legacy of the Serious Crimes process is a 'troubled one' and adds that, 'many 
important opportunities were missed to strengthen and enhance the Timorese legal 
system.' 537  Indeed the Serious Crimes Process in East Timor is both a testament to the 
amount that can be achieved with limited resources and a troubled precedent that falls 
well short of the international standard. From a criminal procedure and practice 
perspective the Trial Chamber of the Special Panel reveal a wide range both in 
relation to the quality of proceedings and a general adherence to the specific 
provisions of the UNTAET Regulations and the more generalized international norms 
governing a fair tria1. 538  

532  Cohen, Seeking Justice on the Cheap (2002) p6. 
533  Katzenstein, 'Hybrid Tribunals: Searching for Justice in East Timor' (2003) 16 Harvard Human Rights Journal 
245, 253. 
534JSMP., 'East Timor Urgently Needs Court of Appeal to Guarantee Fundamental Human Rights' Press Release, 

Oct.14, 2002. 
535  Cohen, Justice on the Cheap' (2006) p6. 
536  Cohen, Indifference and Accountability (2006) pl 
532  Cohen, Justice on the Cheap (2006) p3. 
538  Cohen, Indifference and Accountability (2006) pl, 
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air Triale Procedural 	the UN'Sliecfatrauel .fOr SeriiiiIS:';.:: 
inmes,i- -ast. - imor 

RIGHT PROCEDURAL PROTECTION 

Arrest / Detention 

A trial judge must first issue an arrest warrant based upon an 
indictment that must be considered to establish a prima facie 
case. 
Before trial there is a presumption toward pre-trial detention 
however there is a an entitlement of review of detention 

Rights during 
interrogation 

There is no provision in the Transitional Rules which 
govern how an interrogation of suspects should be 
conducted, save for the requirement of a caution and a 
general right to legal advise. 

General Trial 
Procedures 

The general procedures are established by the Transitional 
Rules governing the Special Panel. The procedures set out in 
Section 6 implement requirements that are comparable to 
the due process protections contained in ICCPR Art 14 in 
relation to the presumption of innocence, right to silence, 
right to counsel, right to be informed of charges, right to 
interpreter, right to adequate time to prepare a defence, right 
to be tried without undue delay, right to examine/confront 
witnesses, right against self incrimination, right to have 
detention reviewed. 

Competent 
Independent 
Impartial 	Tribunal 
Established by Law 

The accused is entitled to have his/her matter heard by a 
competent panel, that is impartial 	and free from bias. 
However note that the judges are furnished with a 
comprehensive case file before the trial and can act on their 
own initiative (proprio motu). As such the threshold for 
impartiality is much lower than the common law. 

Right to be 
informed of 

Charge/s against 
accused 

Indictment can be amended at any stage of the proceedings. 

Pleas of Guilty 
The Panel may accept a guilty plea should where it is 
satisfied that the plea is a)Voluntary, b) Informed, and; 
c) Unequivocal. 

Adequate Time to 
Prepare a Defence 

This is a fundamental right that is explicitly incorporated 
into the Transitional Rules and procedures. 

Plea Bargaining 

No safety net for the accused, because the court is not under 
any obligation to accept the plea bargain after the guilty plea 
is entered. The prosecution may make recommendation as to 
sentence, but court reserves the right to consider the matter 
on its merit. Civil law suspicion of plea bargain prevails 



Public trial The Accused is entitled to a public trial, with some 
exceptions. 

Equality of Arms 

The trials are open to the public and media. Judgments must 
also be made public. However, the Trial Chamber can, in 
extreme cases, decide to "close" the proceedings to the 
public if it is necessary, for instance, to protect a witness. 

Generally there were unacceptably long periods of pre-trial Trial without undue' detention in the East Timor jurisdiction. However there is a delay general right to be tried expeditiously. 

Right to confront 
witnesses 

The accused has the right to confront witnesses against him. 
However the mechanism of cross-examination was limited 
by various factors. 

Right to an 
interpreter 

The accused has the right to an interpreter. However the 
provision of translation services was generally inadequate 
and largely untrained. 

Right to Silence 
The accused has the right to silence under the Transitional 
Rules which attaches at the time of arrest and continues 
through the course of the trial and appeal process 

Verdict/ Sentencing 
Material with respect to trial and sentence are dealt with 
simultaneously. Although separate sentencing hearings have 
evolved for pleas of guilty. 

Reasons for 
Decision 

The verdict and sentence is handed down together, this 
means that issues which the parties wish the judges to 
consider in relation to sentence should be presented during 
the trial. Unanimity is not required. A majority vote of the 
judges is required to sustain a conviction or hand down a 
sentence. 

Right of Appeal 
A defendant can appeal to a separate Appellate Chamber of 
judges. Appeals can be based on both errors of fact or law, 
and the prosecution may appeal an acquittal. 



Evidence Summary of Issues 
. 	, 	.., t. 	- 	 ,....._ 	. 

[The Evidence Wide! Appl. i.,e.c.V.iii UN.;Paiiel,foeSetiOus C rimes East Timor 

!GENERAL 
IGoals 
I 
I 

Principles of advocacy are drawn from the adversarial system (incl 
concepts of procedural and evidentiary fairness). Also the 
theoretical objective of 'truth' is lifted from inquisitorial system. 

I  
Sco I 	pe 

i 

There are no Evidence is not limited to the extent that it is in 
common law scope. 

i 
;Documentary evidence 	. 
I 

Admissible by voluntary agreement entered into between counsel, 
identical to admission in a pleading. Admissible at trial without . 
further foundation, authentication or proof. 

1 
I 
1 
IFact-finding 
i 

Questions of law by the judge; including weight and credibility of 
evidence Judge is the finder of law and fact. 

!Exculpatory Evidence Prosecution has a duty to disclose but not investigate exculpatory 
evidence. In this respect there is no requirement for evidence 
gathering to be non partisan. 

!Discretion 
I 
1 

Court has discretion to exclude evidence if probative value is 
substantially outweighed by undue prejudice 

1BURDEN 

1 ;Levels of Persuasion 
' 

1 
i 
■ 

I 

Despite the standard of proof being a common law Beyond 
reasonable doubt test (maximum) evidence is deliberated upon in a 
fashion that lacks transparency (ie judges deliberate and attaches 
weight in a fashion that equates with a subjective or intimate 
conviction. 

1 Presumptions 
l 
l 

1 

Generally the Rules require the triers of fact to assume the 
existence of the accused's presumed innocence, unless and until 
evidence is introduced to support a finding to the contrary. 
Consequently, the burden of proof or the risk of non-persuasion 
does not shift. The Prosecution has the burden of proof which is 
essential to displace if the Prosecution is to prove its case 

Subtle permissive inferences (ie;rational acceptance that a state of 
affairs exists without production of evidence) have the effect of 
reducing the burden of persuasion, but does not shift burden bf 
production. 

TESTIMONY & EVIDENCE 

!Foundation 
■ 

, 

Oral testimony evidence in the trial supports evidence filed in the 
court file. Combination of dossier —led and partisan presentation of 
evidence. However weakness of this model is that the safeguards of 
impartial evidence gathering in pre-trial phase does not translate. 

!Relevance Proponent of evidence must show relevance. 

Materiality: Relation between evidence and a proposition sought to 
be proved or disproved that is of consequence to the determination 
of the action. 

There is not actual requirement for the evidence to go to prove a 
fact in issue, however the requirement that evidence be Probative: 



(ie; Sufficient relationship between the evidence and the fact sought 
to be proved such that there is any tendency in reason to prove or 
disprove any disputed fact.) is a similar proposition. 

Evidence in chief Direct evidence by one witness is sufficient for proof of any fact. 

Cross-examination There is a right to confront witnesses, however the purpose of 
weakening, discrediting, testimony on the grounds of prior 
inconsistency is not available to defence. 

Scope limited to subject matter of direct examination. No 
requirement for the Defence to put its case to the relevant 
witness/es. 

IReliability Extraneous evidence admissible if originals lost or destroyed not 
obtainable, Panel can consider collateral matters, public records/ 
reports or summaries of voluminous materials as evidence. 

Best Evidence: No real genuine attempt to assess authenticity/ 
originality. Hearsay is admissible. No attempt to enforce the rule 
against collaboration. 

Authentication: 
Documents or 
written 
statements are 
not required to 
be 
authenticated 
prior to 
admission. 
Material filed 
with the court 
automatically 
form part of the 
body of 
evidence. No 
requirement to 
prove 
authorship, 
legal 
significance, 
chain of 
custody. 
Certified 
(notarized) 
documents are 
self- 
authenticating. 

Self-authenticating: Documents from public 
authority under certification, seal or signature, 
newspapers, periodicals, signs or tags which 
indicate ownership or origin, commercial papers. 
All admissible. Also Judge can admit evidence on 
a proprio motu basis. 

Objections The Panel will regulate the questions from the parties, only upon the 
basis of specific objection of one of the parties. 

Questions assessed with respect to possible prejudice, but probity 
was given priority 

Appeal Appeal of acquittal allowed. Appeal of fact and law permissible. 

Appeals court will reverse decision that was within lower court's 
discretion in a manner that resembles a retrial (or trial de novo). 

CREDIBILITY 

Propensity evidence is admissible to show propensity or 
disposition to commit crime, or conformity of act to character. All 
types admissible if relevant to issue other than character or 



1 
I 

i 
1 

disposition. 

Extrinsic evidence allowed. 

Relevant evidence shall not be excluded in trial proceeding. Any 
prior offences or similar fact evidence can subsequently be used 
without limitation for impeachment or enhancement of a sentence in 
any criminal proceeding. 

!PRIVILEGE 

1Privilege 
i 

1  

I 

Lawyer/ client; 
Based on public 
policy: Society 
encourages 
certain 
relationships 
and certain 
types of 
disclosure with 
some degree of 
certainty 
whether the 
particular 
discussion will 
be protected. 
The 
confidentiality 
encourages 
disclosure of 
information that 
might not 
otherwise be 
revealed so that 
the professional 
can help the 
client. 

No statutory privileges contained in regulations - 
only common law principle. 

New privileges can be created by courts if 
promotes public policy trust and confidences 
which outweigh the need for probative evidence. 

Prosecution /witness; Confidential communications for the 
purpose of secur ng professional services from someone known or 
reasonably believed to be a professional. Extension of professional 
privilege is a civil law principle 

;Parties 
■ 
1 

Court is permitted to hear the application of an individual (le general 
public) not party to proceedings 

i HEARSAY 
! Hearsay 
I 

, 
I 
1 
I i 

Out of court statement are admissible to prove truth of matter 
asserted. This is despite lack of ability to cross examine 

Statement: written statement is a substitute for oral testimony and 
may contain evidence of facts directly in issue. 

Multiple hearsay: "X told me that he heard Y say..." is not excluded. 

lIdentity 
1 

Evidence if identity of accused despite being inherently 
unreliable/suggestive is admissible 



ApPeAdig IS 

UNITEDNATIONS NATIONS UNIES 

UNTAET 

United Nations Transitional Administration in East Timor 

Case No: BO-06.1-99-SC 

E. GENERAL PROSECUTOR OF THE UNITED NATIONS 
ANSITIONAL ADMINISTRATION IN EAST TIMOR 

4.INST 

\ID FRANCA DA SILVA ALIAS JHONI FRANCA 

;E CARDOSO FEREIFtA AUAS MOUZINHO 

311140 GOUVIA LEITE 

I. INDICTMENT 

The General Prosecutor of the United Nations Transitional Administration in East Timor, 	n..øf 
his authority under UNTAET Regulations 2000/16 and 2000/30 charges: 

JOAO FRANCA DA Sli_VA atlas JHON1 FRANCA 

JOSE CARDOSO FEREIRA.  alias MOUZINHO 

-AND- 

SABINO GOUVEIA LEITE 

WITH 

CRIMES AGAINST HUMANITY OF: 

MURDER, TORTURE, RAPE, SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, and PERSECUTION 

is set forth in this indictment. 
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NAME AND PARTICULARS OF THE ACCUSED 

1. Name: 	Joao Franca Da Silva alias Jhoni Franca 
Place of birth: 	East Timor 
Age/Date of birth: unknown 
Sex: 	Male 
Nationality: 	East Timorese 
Address: 	East Timor 
Occupation 	Commander Kaer Metin Merah Putih 

2. Name: 	Jose Cardoso Fereira alias Mouzinho 
Place of birth: 	East Timor 
Age/Date of birth: 1 May 1970 
Sex: 	Male 
Nationality: 	East Timorese 
Address: 	Gleno Prison 
Occupation: 	Commander, Kaer Metin Merah Putih Militia, Lolotoe Sub- 

District, Bobonaro District 

3. Name: 	Sabino Gouvia Leite 
Place of birth: 	East Timor 
Age/Date of birth: unknown 
Sex: 	Male 
Nationality: 	East Timorese 
Address: 	Becora Prison 
Occupation: 	Ex-village chief (Guda Village), Lolotoe sub-district 

INTRODUCTORY STATEMENT OF FACTS 

1 Widespread or systematic attacks were directed against the civilian population in East Timor in 
1999. The attacks occurred during two interconnected periods of intensified violence. The first 
period followed the announcement on 27 January 1999 by the Government of Indonesia that 
the people of East Timor would be allowed to choose between autonomy with the Republic of 
Indonesia or independence. This period ended on 4 September 1999, the date of the 
announcement of the result of the popular consultation in which 78.5 per cent voted against 
the autonomy proposal. The second period followed the announcement of the result of the 
popular consultation on 4 September through 25 October 1999. 

2. The widespread or systematic attacks were part of an orchestrated campaign of violence, that 
included among other things incitement, threats to life, intimidation, unlawful confinement, 
assaults, forced displacement, arson, murders, rapes, and other forms of violence carried out 
by members of the pro-autonomy militia, members of the Indonesian Armed Forces, ABRI 
(Angkatan Bersenjata Republik Indonesia) renamed TNI (Tentara Nasional Indonesia) in 1999, 
and members of the Indonesian Police Forces (POLRI) with the acquiescence and active 
participation of Civilian and Military authorities. 

3. In 1999, more than twenty-five militia groups operated throughout East Timor. Their goal was 
to support autonomy with Indonesia. The Integration Fighting Forces (PPI), (Pasukan Pejuang 
Integrasi) under the command of Joao Tavares was the umbrella organization under which 
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these militia groups were organized. It had the backing of the TNI and the Civil Administration. 
PPI Commanders issued, called upon and incited militia groups and their members to 
intimidate independence supporters and those perceived to support them. The militia groups 
participated in the widespread or systematic attack and acted and operated with impunity. 

4. The Indonesian Military in East Timor consisted of both regular territorial forces (BTT) and 
Special Combat Forces, i.e. the Strategic Reserve Command (KOSTRAD), (Komando 
Strategis Angkatan Darat) and Special Forces Command (KOPASUS), (Komando Pasukan 
Khusus), all of which had units, staff officers and soldiers stationed in East Timor. 

5. These large-scale attacks were directed against civilians of all age groups, predominantly 
against individuals who supported or were perceived to support independence and resulted in 
lethal injury including death by sharp force injury, gun shot injury, blunt force trauma or a 
combination of the three. 

6. Widespread or systematic attacks were also carried out against property and livestock, 
including mass destruction of houses by fire, stealing of property, killing and stealing of 
livestock. 

7. The widespread or systematic attack resulted in the internal displacement of thousands of 
persons (IDPs). Additionally, the forcible transfer and deportation of the civilian population 
within East Timor and to West Timor, Indonesia was an essential feature of that orchestrated 
campaign of violence. 

8. Under terms of the 5 May 1999 Agreements, between Indonesia, Portugal and the United 
Nations on the popular consultation, the Indonesian security authorities had the responsibility 
to ensure a safe environment devoid of violence or other forms of intimidation as well as the 
general maintenance of law and order before and during the popular consultation. The TNI 
and POLRI ( which were the Indonesian Security Authorities) failed to meet these obligations 
and made no attempt to disarm or neutralize the militia groups. They were allowed to act with 
impunity. 

9. Between April and October 1999, the TNI forces present in Bobonaro District were KODIM 
1636 with its headquarters in Maliana. There were six sub-district Military Commands 
(KORAMIL) each headed by .a DANRAMIL. In 1999, the KORAMIL in Lolotoe sub-district was 
initially under the command of Sergeant Elias. After his deputy, Sergeant Caetano, was killed, 
he was replaced by 2'd  Lt. Bambang lndra. 

10. From February to October 1999, the Indonesian Police Force (POLRI), the state agency for 
upholding the law and public order were also present in East Timor. It also included a Mobile 
Police Brigade (BRIMOB), whose Units and members were stationed in East Timor, including 
in Bobonaro District. 

11. Between February and September 1999, the Civil Administration in Bobonaro District was 
headed by the Bupati (District or Regency Administrator), who was appointed by the local 
parliament and Governor of East Timor with the approval of the Minister of Interior of the 
Republic of Indonesia. The villages were headed by village Chiefs (Kepala Desa). 

12. Lolotoe is a Sub -District of Bobonaro, which is one of the thirteen districts of East Timor. The 
village in the centre of Lolotoe Sub -District is Villa. The villages in close proximity to Villa are 
Raimea and Opa. 

13. In Lolotoe sub-district, .the Indonesian Armed Forces in particular the TNI under the command 
and control of 2nd  Lt. Bambang lndra, worked in close cooperation with two of the principal 
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armed militia groups, namely Kaer Metin Merah Putih and the Dadurus Merah Putih (Red and 
White Typhoon). 

14. On or about 5th  May 1999, Joao Tavares as Supreme Commander of the PPI presided over 
the inauguration ceremony of the KMP militia. 

15. No attempt was made by the TNI and POLRI to disarm or neutralize the KIMP militia or the 
DMP militia. They were allowed to act with impunity. 

16. 211d  Lt. Bambang Indra as commander (DANRAMIL) of the sub-district military had authority 
and control over the TNI in Lolotoe sub-district. 

17. The TNI in Lolotoe Sub-District under the command of 2 nd  Lt. Bambang lndra provided KMP 
militia with logistic support. 

18. Many members of the KMP militia received some form of compensation from the Indonesian 
Government for their actions against the civilian population of Lolotoe Sub-District in support of 
autonomy for East Timor. 

19. Between April and October 1999, both the TNI in Lolotoe sub-district and the KMP militia 
conducted acts of violence against those members of the civilian population in Lolotoe sub-
district who were considered to be pro-independence, linked to or sympathetic to the 
independence cause. The concerted attacks included intimidation, threats, unlawful arrests 
and detention, interrogations, arsons, murders, torture, inhumane and degrading acts, and 
other acts of persecution. Many acts were directed in particular against women whose 
husbands were presumed to be FALINTIL (Forcas Armadas De Libertacao Nacional De Timor 
Leste: Armed Forces for the Liberation of East Timor) or supporters of independence. 

IV. GENERAL ALLEGATIONS 

20. For each count charging crimes against humanity, the acts or omissions by the accused were 
undertaken as part of a widespread or systematic attack directed against the civilian 
population, and especially targeting those who were considered to be pro-independence, 
linked to or sympathetic to the independence cause for East Timor, with knowledge of the 
attack. 

21. In each count charging torture, the acts were committed by, or at the instigation of, or with the 
consent of, a person in authority, and for one or more of the following purposes: to obtain 
information or a confession from the victim; to punish the victim for an act the victim or a third 
person committed or was suspected of having committed; to intimidate or coerce the victim or 
a third person and/or for any reason based upon discrimination. 2nd Lt. Bambang Indra, Joao 
Franca Da Silva alias Jhoni Franca, Jose Cardoso Fereira alias Mouzinho and Sabino 
Gouveia Leite instigated acts that were subsequently committed by their subordinates. 
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CRIMINAL RESPONSIBILITY 

Individual Criminal Responsibility 

22. Each of the accused is individually criminally responsible for the crimes alleged against them 
in this indictment in violation of Section 14 of UNTAET Regulation 2000/15. Under section 14.2 
and 14.3(a) to (c) individual criminal responsibility results if the individual committed, planned, 
instigated, ordered, solicited, induced, aided, abetted or otherwise assisted in the commission 
of the crimes, or attempted commission. Individual criminal responsibility also results if an 
individual in any other way contributes to the commission or attempted commission of the 
crime, if such contribution is intentional and is either (i) made with the aim of furthering the 
criminal activity or purpose of a group; or (ii) is made with the knowledge of the intention of the 
group to commit the crime. 

Superior Criminal Responsibility 

23.Joao Franca Da Silva alias Jhoni Franca and Jose Cardoso Fereira alias Mouzinho are 
criminally responsible as superiors for the acts of their subordinates in violation of Section 16 
of UNTAET Regulation 2000/15. Superior criminal responsibility is the responsibility of a 
superior for the acts of his subordinates if the superior knew or had reason to know that the 
subordinate was about to commit such acts or had done so and the superior failed to take 
necessary steps or reasonable measures to prevent such acts or to punish the perpetrators 
thereof. 

I.. STATEMENT OF FACTS 
24. On 5th  May 1999, Joao Tavares as Supreme Commander of the PPI appointed Joao Franca 

Da Silva alias Jhoni Franca, and Jose Cardoso Fereira alias Mouzinho as Commander 
and Deputy Commander, respectively, of the KMP militia. 

25.Joao Franca Da Silva alias Jhoni Franca, and Jose Cardoso Fereira alias Mouzinho as 
Commander and Deputy Commander, respectively of the KMP militia had authority and control 
over members of the KMP militia 

26.Joao Franca Da Silva alias Jhoni Franca remained a member of the KMP militia until he 
was removed as its Commander and replaced by Jose Cardoso Fereira alias Mouzinho 
sometime in early June 1999. 

27. At all material times, Sabino Gouveia Leite was the Chief ( Kepala Desa) of Guda Village, 
Lolotoe Sub-District. 
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Severe Deprivation Of Physical Liberty In Violation Of Fundamental Rules Of International Law 
& Torture 

Bendito Da Costa, Amelia Belo and family 

28. On or about 22 May 1999Jose Cardoso Fereira alias Mouzinho together with other 
members of the KMP militia members went to the house of Bendito Da Costa and Amelia Belo 
where they stayed with two of their children. Jose Cardoso Fereira alias Mouzinho was 
armed with a rifle and the other members of the KMP militia were armed with machetes, 
swords and knives. Jose Cardoso Fereira alias Mouzinho asked Bendito Da Costa and 
Amelia Belo where their son Mario was. At the material time Mario was a FALINTIL member. 
Bendito Da Costa informed Jose Cardoso Fereira alias Mouzinho that he did not know 
where Mario was. Jose Cardoso Fereira alias Mouzinho and the other militia members 
started to beat Bendito Da Costa. 

29.Jose Cardoso Fereira alias Mouzinho ordered the others to tie Bendito Da Costa to a pole in 
his house. He remained tied up there until the next day. 

30. On the next day Jose Cardoso Fereira alias Mouzinho returned with other members of the 
KMP militia. Jose Cardoso Fereira alias Mouzinho ordered the KMP militia present to tie 
Bendito Da Costa and Amelia Belo's hands behind their backs. Bendito Da Costa, Amelia Belo 
and their two children were forced to walk to Lolotoe. It was approximately a 2-hour walk. 
When they arrived at Lolotoe, Bendito Da Costa, Amelia Belo and their two children were 
taken to the KORAMIL, where they were placed in a small room and locked up. Bendito Da 
Costa, Amelia Belo and their two children remained in detention until sometime in July 1999. 

Adao Manuel  

31. Adao Manuel was a supporter of independence for East Timor. 

32. On or about 22nd  May 1999, due to the threats against the supporters of independence, Adao 
Manuel was hiding at the church in Villa with Mario Goncalves, Jose Afonso and Afonso 
Noronha. The KMP militia knew about his presence at the church. Members of the KMP militia 
went to the church and forcibly brought out Adao Manuel from the church. His hands were tied 
and he was taken to the KORAMIL in Lolotoe sub-district. 

33. At the KORAMIL in Lolotoe sub-district Jose Cardoso Fereira alias Mouzinho and Joao 
Franca Da Silva alias Jhoni Franca subjected Adao Manuel to severe physical violence. 
Jose Cardoso Fereira alias Mouzinho cut Adao Manuel's right ear with a knife. Jose 
Cardoso Fereira alias Mouzinho and Joao Franca Da Silva alias Jhoni Franca 
continuously beat Adao Manuel for two hours, after which he was dragged out to the 
playground, where he was still being beaten while being interrogated about his involvement 
with FALINT1L. Adao Manuel was detained in the KORAMIL in Lolotoe sub-district until July 
1999,. 	during which time he was subjected to further severe beatings by Jose Cardoso 
Ferelra alias Mouzinho and Joao Franca Da Silva alias Jhoni Franca while being 
interrogated. 
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Mario Goncalves 

34. Mario Goncalves was a supporter of independence and a member of CNRT. Mario Goncalves 
gave public speeches in Guda Village encouraging the people to support and vote for the 
independence of East Timor. Mario Goncalves was afraid that he would be killed by the 
TNI/KMP militia and went to hide in the jungle for one month. Mario Goncalves then came out 
of hiding and sought refuge in the church in Villa. 

35. On or about 24th  May 1999 about one hundred members of the KMP militia led by Jose 
Cardoso Fereira alias Mouzinho and Joao Franca Da Silva alias Jhoni Franca went to the 
church. Mario Goncalves was ordered to come out of the church. When Mario Goncalves 
came out of the church he was beaten by the KMP militia members whilst being dragged to 
the field outside the CNRT office. At the field, Sabino Gouveia Leite, Jose Cardoso Fereira 
alias-Mouzinho and Joao Franca Da Silva alias Jhoni Franca ordered members of the KMP 
Militia to beat Mario Goncalves in turns. Approximately thirty-seven KMP militia members beat 
Mario Goncalves. Joao Franca Da Silva alias Jhoni Franca also attacked Mario Goncalves 
with a machete, cutting him on his right arm and stabbing him in the left shoulder. 

36.Sabino Gouveia Leite incited Jose Cardoso Fereira alias Mouzinho and Joao Franca Da 
Silva alias Jhoni Franca to cut off Mario Goncalves' ear. Jose Cardoso Fereira alias 
Mouzinho pointed his rifle at Mario Goncalves whilst Joao Franca Da Silva alias Jhoni 
Franca cut off Mario Goncalves' right ear. His ear was thrown on the ground and Sabino 
Gouveia Leite, Jose Cardoso Fereira alias Mouzinho and Joao Franca Da Silva alias 
Jhoni Franca forced Mario Goncalves to eat it. Mario Goncalves feared for his life and did as 
he was ordered by eating his right ear. 

37.Jose Cardoso Fereira alias Mouzinho and Joao Franca Da Silva alias Jhoni Franca 
ordered that Mario Goncalves to be held with the other detainees in the KORAMIL building in 
Lolotoe. Mario Goncalves was detained there until sometime in July 1999. 

Jose Gouveia Leite 

38. Jose Gouveia Leite was the vice-secretary for CNRT in Lolotoe. At the material time he was a 
supporter of the independence movement. 

39. On or about 24 April 1999 Jose Gouveia Leite feared for his life and ran into the jungle as he 
had heard that the members of Dadurus Merah F'utih militia had come to his village of Guda 
and were looking for him. On or about 7 May 1999 he received a letter through his brother in 
law Anebel purporting to be from his godson Sablno Gouvela Leite. In the letter, Sabino 
Gouveia Leite requested that Jose Gouveia Leite come down to Lolotoe and report to the 
leaders so that he can be freed. 

40. On or about 21 May 1999 Jose Gouveia Leite left the forest and went to Lolotoe to the house 
of Sabino Gouveia Leite. Shortly after his arrival , Sabino Gouveia Leite left his house and 
returned with Joao Franca Da Silva alias Jhoni Franca and Jose Cardoso Fereira alias 
Mouzinho. Joao Franca Da Silva alias Jhoni Franca and Jose Cardoso Fereira alias 
Mouzinho took Jose Gouveia Leite to the elementary school, where they ordered the militia 
members present to beat him up. Jose Gouveia Leite was thereafter taken to the CNRT office 
in Lolotoe sub-district and again beaten continuously along the way. 

41. At the playground outside the CNRT office, Jose Cardoso Fereira alias Mouzinho and Joao 
Franca Da Silva alias Jhoni Franca told Jose Gouveia Leite to confess his involvement with 
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FALINTIL. He confessed. Jose Cardoso Fereira alias Mouzinho and Joao Franca Da Silva 
alias Jhoni Franca ordered 6 KMP militia members to beat Jose Gouveia Leite again. Jose 
Gouveia Leite was cut above his eye and bled. 

42.Jose Cardoso Fereira alias Mouzinho took Jose Gouveia Leite to the Sub District Police 
Office where they met an Indonesian officer, Martin. Jose Gouveia Leite was then taken to the 
KORAMIL in Lolotoe sub-district and interrogated and beaten. Jose Gouveia Leite was 
detained in the KORAMIL Lolotoe sub-district with the other detainees. He was released 
sometime in July 1999. 

Aurea Cardoso  

43. On or about 20th  May 1999, Aurea Cardoso and her two children were hiding at the house of 
Euzebio Da Costa because they feared for their lives as she and her husband were supporters 
of independence. The house was surrounded by approximately 60 members of the KMP militia 
led by Jose Cardoso Fereira alias Mouzinho. Among the KMP militia present, Aurea 
Cardoso recognized one Antonio Bere whom she knew to be from Guda sub-village. Antonio 
Bere knocked on the door and called for Aurea Cardoso to come out. She could not find the 
keys to the front door and when she delayed in coming out, the KMP militia present started 
throwing stones. Aurea Cardoso then exited the house with her two children through the 
window. 

44.Jose Cardoso Fereira alias Mouzinho informed Aurea Cardoso that she and her two 
children were to be arrested by the militia because they could not locate her husband 
Sebastiano Amaral. Jose Cardoso Fereira alias Mouzinho and the other militia members 
took her and her children first to Zoilpo Village where they stayed overnight and thereafter to 
Lolotoe. They were detained at the Koramil. 

45. On the next day Joao Franca Da Silva alias Jhoni Franca interrogated Aurea Cardoso on 
the whereabouts of her husband and whether she supplied food to FALINTILwhile threatening 
her that if she did not speak the truth he would cut off one of her children's ear and force her to 
eat it. 

46. Aurea Cardoso and her two children were detained at the KORAMIL in Lolotoe sub-district. 
Aurea Cardoso and her two children were released sometime in July 1999. 

47. Sometime in July 1999, Jose Cardoso Fereira alias Mouzinho released Bendito Da Costa 
from the KORAMIL and ordered him to fetch some sandalwood. Bendito Da Costa brought 
500,000-600,000 Rupiah worth of sandalwood and gave it to Jose Cardoso Fereira alias 
Mouzinho and on that day Jose Cardoso Fereira alias Mouzinho agreed to release Bendito 
Da Costa and the others. 

48. The letter of release was typed by Sabino Gouveia Leite and signed by Jose Cardoso 
• Fereira alias Mouzinho and 2"d  Lt. Bambang Indra. Subsequently Bendito Da Costa and the 
• others detained in the KORAMIL were released sometime July 1999. 

49. During their detention at the various places in Lolotoe sub-district, Bendito Da Costa, Amelio 
Belo and their two children, Adao Manuel, Mario Goncalves, Jose Gouveia Leite, Aurea 
Cardoso, and other detainees were locked in a small room without proper sanitation facilities. 
The detainees were subjected to extremely unhygienic conditions and were not given food or 
water regularly. 
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Herminio De Graca 

50. Herminio De Graca was a member of the CNRT and was its chief representative in Zoilpo sub-
village in Guda Village. In discharging his duties as Chief Representative of CNRT in the sub-
village, Herminio Da Graca spoke to the local population about democracy, self-determination, 
freedom from colonization and freedom of choice. He addressed approximately six thousand 
people in seven villages. 

51. Herrninio Da Graca's name was given to the TNI by Francisco Noronha (the local militia 
intelligence officer) and Sabino Gouveia Leite. Sometime in May 1999, as Herminio Da 
Graca was on his way to Maliana on his motorbike, he was stopped by two KMP members, 
one of whom was Jose Mauputa (the brother of Jose Cardoso Fereira alias Mouzinho). 
They informed Herminio Da Gram that Jose Cardoso Fereira alias Mouzinho and Joao 
Franca Da Silva alias Jhoni Franca wanted to see him. The 2 members escorted Herminio 
Da Grace back to Lolotoe to the house of Joao Franca Da Silva alias Jhoni Franca. There, 
Joao Franca Da Silva alias Jhoni Franca and Jose Cardoso Fereira alias Mouzinho 
questioned Herminio Da Gram about FALINTIL. After 2 hours Herminio Da Graca was 
ordered to report to the KORAMIL on the next day, which he did. 

52. On the next day, a TNI sergeant interrogated Herminio Da Graca at the KORAMIL about his 
links to FALINTIL. While questioning him, the sergeant sat on a chair and placed the chair leg 
on Herminio Da Grace's foot. Herminio Da Grace was then sent to the house of Manuel Da 
Costa, a low-ranking TNI official, where he was detained until sometime in July 1999. 

Mariana Da Cunha 

53. On or about 20 May 1999 about 50 KMP militia members and a few TNI soldiers led by Jose 
Cardoso Fereira alias Mouzinho went to Guda village to the house of Jacob Da Costa 
Barros, a pro-autonomy supporter. 

54. While there, Jose Cardoso Fereira alias Mouzinho ordered that the villagers be assembled 
outside the house of Jacob Da Costa Barros. Jose Cardoso Fereira alias Mouzinho gave a 
speech to the villagers present telling them that he had information that the villagers were 
supporting FALINTIL with food and that some of the female villagers were having relationships 
with FALINTIL members. 

55.Jose Cardoso Fereira alias Mouzinho read out from a sheet of paper, the names of Mariana 
Da Cunha, Victim A, Victim B and Victim C, accusing them of having relationships with 
FALINTIL members. 

56. Mariana Da Cunha, Victim A, Victim B and Victim C were independence supporters and that 
there was common knowledge of this fact. 

57. After Jose Cardoso Fereira alias Mouzinho finished his speech he informed the villagers 
that he and the KMP militia present would go to Tobur sub-village and ordered the villagers 
present to remain at the house of Jacob Da Costa Barros until they returned. 

58. Later on that day, Jose Cardoso Fereira alias Mouzinho returned to the house of Jacob Da 
Costa Banos with other members of the KMP militia. Jose Cardoso Ferelra alias Mouzinho 
ordered that Mariana Da Cunha and others be taken to Lolotoe. Mariana Da Cunha was then 
taken to the house of Sabino Gouveia Leite, where she was held against her will six nights. 

9 

000012 



59. On or about 27 May 1999 Joao Franca Da Silva alias Jhoni Franca came to the house of 
Sabino Gouveia Leite and released her. 

Victim A, Victim B and Victim C  

60. Sometime in May 1999, members of the KMP Militia and TNI, led by Jose Cardoso Fereira 
alias Mouzinho went to the residences of Victim A, Victim B and Victim C in Guda Village. 
Jose Cardoso Fereira alias Mouzinho was wearing a TNI uniform. He was armed with a 
grenade; other members of the KMP militia and TNI were armed with automatic weapons, 
machetes and knives. 

61. On the orders of Jose Cardoso Fereira alias Mouzinho, Victim A, Victim B and Victim C 
were taken to the house of the village chief Sabino Gouveia Leite. Joao Franca Da Silva 
alias Jhoni Franca was at the house, Victim A, Victim B and Victim C were held against their 
will at Sabin° GouVeia Leite's house for approximately one week, during which time they 
were forced to cook for the Sabino GotAveia Leite's family and members of the militia. 

62. Sometime in May 1999, Joao Franca Da Silva alias Jhoni Franca, Jose Cardoso Fereira 
alias Mouzinho and other KMP militia members thereafter took Victim A, Victim B and Victim 
C to the PKK building in Lolotoe. Victim A, Victim B and Victim C were held against their will at 
the PKK building for 3 days. 

63. A few days later , Victim A, Victim B and Victim C were later moved to the house of Joao 
Franca Da Silva alias Jhoni Franca and were forced to stay there for approximately one 
month. During this time, Victim B and Victim C were forced to cook for Joao Franca Da Silva 
alias Jhoni Franca. 

64. On two occasions in June 1999 Jose Cardoso Fereira alias Mouzinho and other militia 
members forcibly took Victim A , Victim B and Victim C to militia parties. 

65. On or about 26 June 1999, Victim A, Victim B and Victim C were taken to the house of Jose 
Cardoso Fereira alias Mouzinho in Lolotoe. Jose Cardoso Fereira alias Mouzinho and 
Francisco Noronha took Victim A, Victim B and Victim C to Atambua in an ambulance. They 
arrived in Atambua on or about 26 June, 1999. 

66. On or about 28 June 1999, Jose Cardoso Fereira alias Mouzinho, Francisco Noronha, and 
2nd  Lt. Bambang Indra took Victim A, Victim B and Victim C back to Lolotoe to Joao Franca 
Da Silva alias Jhoni Franca's house. 

67. On or about 8 July 1999 Victim A, Victim B and Victim C were taken back to Guda Village and 
were then returned to their respective homes. 

68. Throughout the period of their detention, Victim A, Victim B and Victim C were guarded and 
their movements controlled. They lived on the threat of death and believed that they had no 
option other than to obey their captors. 
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RAPE 

Rape of Victim A, Victim B and Victim C 

69. On or about 27 June 1999, while in Atambua, 2 nd  Lt. Bambang lndra, Francisco Noronha (an 
intelligence officer for the TNI) and Jose Cardoso Fereira alias Mouzinho forced Victim A, 
Victim B and Victim C to go to Atapupu Beach with them, where they had lunch. At the beach, 
Francisco Noronha told Victim A that she would sleep with Jose Cardoso Fereira alias 
Mouzinho, Victim B would sleep with 2"d  Lt. Bambang lndra, and Victim C would sleep with 
Francisco Noronha. Francisco Noronha told the victims that if they refused they would be 
killed. 2nd  Lt. Bambang lndra and Jose Cardoso Fereira alias Mouzinho carried weapons. 
They all returned to Hotel Merdeka. 

70.Jose Cardoso Fereira alias Mouzinho and Francisco Noronha told Victim A, Victim B and 
Victim C on the way back to Hotel Merdeka that if any of them refused to have sexual 
intercourse with them, they would be killed. 

71. In the evening , Victim A, Victim B and Victim C were held together in one room in Hotel 
Merdeka. Francisco Noronha came into the room and injected a substance into the buttocks of 
Victim B and Victim C, which he said would prevent them from getting pregnant. 

72. Thereafter, Victim A was taken to the room where Jose Cardoso Fereira alias Mouzinho 
was waiting. 2nd  Lt Bambang lndra took Victim B into another room . Francisco Noronha and 
Victim C remained in the first room. 

73.Jose Cardoso Fereira alias Mouzinho told Victim A that if she did not have sexual 
intercourse with him, he would kill her. Jose Cardoso Fereira alias Mouzinho was armed 
with an AK47 automatic weapon. Jose Cardoso Fereira alias Mouzinho forcibly and without 
Victim A's consent had sexual intercourse with her. 

74.2nd  Lt. Bambang lndra and Francisco Noronha also forcibly had sexual intercourse with Victim 
B and Victim C respectively without their consent. 

75. On or about 28 June 1999 Victim A, Victim B and Victim C were taken by Jose Cardoso 
Fereira alias Mouzinho, Francisco Noronha and 2nd  Lt. Bambang Indra back to Lolotoe to 
Joao Franca Da Silva alias Jhoni Franca's house. 

MURDER 

Murder of Mariana Da Costa and Carlito Freitas. 

76. In the weeks before the popular consultation on 30 August 1999 Jose Cardoso FEREIRA 
alias Mouzinho addressed a number of local meetings in and around Lolotoe Sub-District. At 
these meetings he told people who attended that if they voted for independence they would be 
killed. At this time Joao Franca Da Silva alias Jhoni Franca had been removed as the 
Commander of the Kaer Metin Merah Putih militia, and Jose Cardoso FEREIRA alias 
Mouzinho was now in charge. He also told the people that those who were campaigning for 
independence should desist from such activities or else will be killed. 
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77. As a result of these threats, many people went to hide in the hills around Lolotoe Sub-District 
due to fear for their lives. 

78. After the announcement of the results of the popular consultation and the confirmation that the 
East Timorese voted overwhelmingly in favour of independence, the TNI and KMP militia 
started to carry out their threat. They attacked an area called Sibi on or about 8 September 
1999. This area is approximately one and a half kilometres from a sealed road between the 
villages of Opa and Villa 

79. The attack commenced with a large amount of automatic gunfire. The TNI and KMP militia 
jointly attacked from three directions. There was heavy shooting although none of the civilians 
in the area was armed. Jose Cardoso FEREIRA alias Mouzinho led and commanded the 
joint TN1/KMP militia attack. 

80. Mariana Da Costa and Carlito Freitas were both unarmed civilians present in the area. During 
the attack Mariana Da Costa was in her farm-house preparing a meal. The attackers shot and 
killed her. Her body was thereafter brutally mutilated by the TM and members of the KMP 
militia. 

81. During the TNI/KMP militia attack, Carlito Freitas was hiding in the bushes about 250 meters 
from where Mariana Da Costa was killed. Soon after the attack he was found dead. 

Murder of Augusto Noronha 

82. Augusto Noronha was a teacher and a member of CNRT (National Council of Timorese 
Resistance), a group working for the promotion of independence. 

83. On or about 16 September 1999, the KMP militia under the command of Jose Cardoso 
Fereira alias Mouzinho, armed with rifles and swords arrived at the playground in Raimea 
village. A short while later, Jose Cardoso Fereira alias Mouzinho and the other militia 
members including Justinho Gampang, Paulus and Yoseph Loko broke down the front door of 
the house of Augusto Noronha where he was staying with his wife Anapaula Ximines and their 
children. Augusta Noronha was dragged out of his house. The militia members attacked 
Augusto Noronha and stabbed him with their swords. As he tried to escape Yoseph Loko 
aimed his gun at Augusto Noronha and fired. He fell down a few metres away. Immediately 
after the attack Augusto Noronha was found dead and later buried by his relatives. 

Murder of Antonio Franca 

84. Antonio Franca was an independence supporter and member of the student solidarity council. 
He distributed pro-independence pamphlets, in Raimea Village. On the day of the popular 
consultation, on 30 August 1999, Antonio Franca was involved in the monitoring of polling 
stations. 

85. On or about 16 September 1999, the TNI and the KMP Militia under the command of Jose 
Cardoso Fereira alias Mouzinho went to the house of Antonio Franca in Raimea Village. At 
that time Antonio Franca was together with his cousins Noberto Belo and Joao Belo. Among 
the TN1 members present were lnacio De Assie, Eslaquen Vitente and Anacleto and among 
the KMP militia members present were Armando, Petrus Loe, Blasus Soro and Adao. The 
KMP militia and TNI members present started throwing stones at Antonio Franca's house. 
Antonio Franca attempted to escape from his house. The TNI and militia caught him and beat 
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him with sticks and stabbed with swords causing him injuries on the head, hands and ribs_ 
Antonio Franca died as a result of these injuries. 

Persecution  

86. The allegations contained in paragraphs 1 to 83 are herein incorporated in this section. 

87. Acts of violence and threats directed against the civilian population in Lolotoe Sub-District 
targeted those who supported or were perceived to support independence, principally for 
political reasons. Members of the civilian population were subjected to orchestrated violence 
because of their opinion on the future political status of East Timor, because they supported 
FALANTIL or were sympathetic to it or its members. 

88. The crimes of persecution were perpetrated, executed and carried out by or through the 
following means; 

(a) intimidation, threats and terrorization; 
(b) the deprivation of physical liberty and unlawful arrests and detention; 
(c) inhumane, humiliating and degrading acts and conduct; 
(d) beatings, severe maltreatment and torture; 
(e) rape ; and 
(f) murders. 

89. Jose Cardoso Fereira alias Mouzinho, Joao Franca Da Silva alias Jhoni Franca, and 
Sabino Gouveia Leite together with other militia and TNI officers committed, procured, 
incited, aided and abetted or otherwise assisted in these acts of persecution. Moreover Jose 
Cardoso Fereira alias Mouzinho, and Joao Franca Da Silva alias Jhoni Franca knew or 
had reason to know that the TNI and Militia under their direction and control were committing 
the acts described above, or had done so. Additionally they failed to take necessary and 
reasonable measures to prevent such acts or to punish the perpetrators thereof. 

In Pursuance of the above the Prosecutor 

1. CHARGES: 

The Accused Jose Cardoso Fereira alias Mouzinho 

Counts 1-13 

Count 1. 	Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 28 to 48, Jose Cardoso 
Fereira alias Mouzinho is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Bendito Da Costa and Amelia Belo, 
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Adao Manuel, Mario Goncalves, Jose Gouveia Leite, and Aurea Cardoso and her two children in 
Lolotoe sub-district, Bobonaro district, between May and July 1999 , as part of a widespread or 
systematic attack against a civilian population with knowledge of the attack, and thereby committed a 
CRIME AGAINST HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF 
PHYSICAL LIBERTY IN VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a 
crime stipulated under Section 5.1(e) UNTAET Regulation 2000115 and for which he is individually 
responsible under Section 14 of UNTAET Regulation 2000/15. 

•Count 2. 

	

	Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 50 to 52, Jose Cardoso 
Fereira alias Mouzinho is responsible for the imprisonment or other severe deprivation of physical 

• liberty in violation of fundamental rules of international law, of Herminio Da Graca in Lolotoe sub-
district, Bobonaro district, between May and July 1999 , as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack, and thereby committed a CRIME AGAINST 
HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under 
Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under 
Sections 14 and or 16 of UNTAET Regulation 2000/15. 

Count 3. 	Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 53 to 59, Jose Cardoso 
Fereira alias Mouzinho is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Mariana Da Cunha in Lolotoe sub-
district, Bobonaro district, sometime in May 1999 , as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under 
Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under Section 
14 of UNTAET Regulation 2000/15. 

Count 4. 	Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 60 to 68, Jose Cardoso 
Fereira alias Mouzinho is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Victim A, Victim B and Victim C in 
Lolotoe sub-district, Bobonaro district, sometime between May and July 1999 , as part of a 
widespread or systematic attack against a civilian population with knowledge of the attack, and 
thereby committed a CRIME AGAINST HUMANITY, IMPRISONMENT OR OTHER SEVERE 
DEPRIVATION OF PHYSICAL LIBERTY IN VIOLATION OF FUNDAMENTAL RULES OF 
INTERNATIONAL LAW, a crime stipulated under Section 5.1(e) UNTAET Regulation 2000/15 and for 
which he is individually responsible under Sections 14 and or 16 of UNTAET Regulation 2000/15. 
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Count 5. 	Crimes Against Humanity: Torture 

By his act or omissions in relation to the events described in paragraphs 28 to 48, Jose Cardoso 
Fereira alias Mouzinho is responsible for the torture of Bendito Da Costa, Adao Manuel, Mario . 
Goncalves and Jose Gouveia Leite, between May and July in Lolotoe sub-district, Bobonaro district, 
as part of a widespread or systematic attack against a civilian population with knowledge of the attack, 
and thereby committed a CRIME AGAINST HUMANITY, TORTURE, a crime stipulated under Section 
5.1(0 UNTAET Regulation 2000/15 and for which he is individually responsible under Sections 14 and 
or 16 of UNTAET Regulation 2000/15. 

Count 6. 	Crimes Against Humanity: Other Inhumane Acts Of Similar Character 
Intentionally Causing Great Suffering Or Serious Injury To Body Or Mental Or 
Physical Health 

By his act or omissions in relation to the events described in paragraph 49, Jose Cardoso Fereira 
alias Mouzinho is responsible, for intentionally causing great suffering or serious injury to body or 
mental or physical health of the civilians detained at the KORAMIL in Lolotoe sub-district, between 
May 1999 and July 1999, in Lolotoe Sub-district, Bobonaro district, as part of a widespread or 
systematic attack against a civilian population with knowledge of the attack, and thereby committed a 
CRIME AGAINST HUMANITY, INTENTIONALLY CAUSING GREAT SUFFERING OR SERIOUS 
INJURY TO BODY OR MENTAL OR PHYSICAL HEALTH, a crime stipulated under Section '5 (k) of 
UNTAET Regulation 2000/15 and for which he is individually responsible under Sections 14 and or 16 
of UNTAET Regulation 2000/15. 

Count 7. 	Crimes Against Humanity: Other Inhumane Acts Of Similar Character 
Intentionally Causing Great Suffering Or Serious Injury To Body Or Mental Or 
Physical Health 

By his act or omissions in relation to the events described in paragraph 36, Jose Cardoso Fereira 
alias Mouzinho is responsible, for intentionally causing great suffering or serious injury to body or 
mental or physical health of Mario Goncalves sometime in May 1999, in Lolotoe Sub-district, 
Bobonaro district, as part of a widespread or systematic attack against a civilian population with 
knowledge of the attack and thereby committed a CRIME AGAINST HUMANITY, INTENTIONALLY 
CAUSING GREAT SUFFERING OR SERIOUS INJURY TO BODY OR MENTAL OR PHYSICAL 
HEALTH, a crime stipulated under Section 5 (k) of UNTAET Regulation 2000/15 and for which he is 
individually responsible under Section 14 of UNTAET Regulation 2000/15. 

Count 8. 	Crimes Against Humanity: Rape 

By his act or omissions in relation to the events described in paragraphs 69 to 73, Jose Cardoso 
Fereira alias Mouzinho is responsible for the rape of Victim A, Victim B and Victim C on or about 27 
June 1999 at Hotel Merdeka, in Atambua, West Timor, as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, RAPE a crime stipulated under Section 5.1(g) of UNTAET Regulation 2000/15 and for 
which he is individually responsible under Section 14 of UNTAET Regulation 2000/15. 
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Count 9. 	Crimes Against Humanity: Murder 

By his act or omissions in relation to the events described in paragraphs 76 to 80, Jose Cardoso . 
Fereira alias Mouzinho is responsible for the murder of Mariana Da Costa, on or about 8 September 
1999 in Lolotoe sub-district, Bobonaro district, as part of a widespread or systematic attack against a 
civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, MURDER a crime stipulated under Section 5.1(a) of UNTAET Regulation 2000115 and 
for which he is individually responsible under Sections 14 and or 16 of UNTAET Regulation 2000/15_ 

Count 10. Crimes Against Humanity: Murder 

By his act or omissions in relation to the events described in paragraphs 76 to 81, Jose Cardoso 
Fereira alias Mouzinho is responsible for the murder of Carlito Freitas, on or about 8 September 
1999 in Lolotoe sub-district, Bobonaro district, as part of a widespread or systematic attack against a 
civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, MURDER a crime stipulated under Section 5.1(a) of UNTAET Regulation 2000/15 and 
for which he is individually responsible under Section 14 of UNTAET Regulation 2000/15. 

Count 11. Crimes Against Humanity: Murder 

By his act or omissions in relation to the events described in paragraphs 82 to 83, Jose Cardoso 
Fereira alias Mouzinho is responsible for the murder of Augusto Noronha , on or about 16 
September 1999 in Lolotoe sub-district, Bobonaro district, as part of a widespread or systematic 
attack against a civilian population with knowledge of the attack and thereby committed a CRIME 
AGAINST HUMANITY, MURDER a crime stipulated under Section 5.1(a) of UNTAET Regulation 
2000/15 and for which he is individually responsible under Section 16 of UNTAET Regulation 
2000/15. 

Count 12. Crimes Against Humanity: Murder 

By his act or omissions in relation to the events described in paragraphs 84 to 85, Jose Cardoso 
Fereira alias Mouzinho is responsible for the murder of Antonio Franca, on or about 8 September 
1999 in Lolotoe sub-district, Bobonaro district, as part of a widespread or systematic attack against a 
civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, MURDER a crime stipulated under Section 51(a) of UNTAET Regulation 2000/15 and 
for which he is individually responsible under Section 16 of UNTAET Regulation 2000/15. 

Count 13. Crimes Against Humanity: Persecution 

By his act or omissions in relation to the events described in paragraph 86 to 89, Jose Cardoso 
Fereira alias Mouzinho is responsible for the persecution of supporters of independence of East 
Timor in Lolotoe Sub-District, Bobonaro District, between May and September 1999, as part of a 
widespread or systematic attack against a civilian population with knowledge of the attack and thereby 
committed a CRIME AGAINST HUMANITY, PERSECUTION a crime stipulated under Section 5.1(h) 
of UNTAET Regulation 2000/15 andefor which he is individually responsible under Sections 14 and or 
16 of UNTAET Regulation 2000/15. 
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Accused Joao Franca Da Silva alias Jhoni Franca 

Count 14 to 21 

Count 14. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 28 to 48, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Bendito Da Costa and Amelia Belo, 
Adao Manuel, Mario Goncalves, Jose Gouveia Leite, and Aurea Cardoso and her two children in 
Lolotoe sub-district, Bobonaro district, between May and July 1999, as part of a widespread or 
systematic attack against a civilian population with knowledge of the attack and thereby committed a 
CRIME AGAINST HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF 
PHYSICAL LIBERTY IN VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a 
crime stipulated under Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually 
responsible under Sections 14 and or 16 of UNTAET Regulation 2000/15. 

Count 15. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 50 to 52, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Herminio Da Graca in Lolotoe sub-
district, Bobonaro district, between May and July 1999, as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under 
Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under 
Sections 14 and or 16 of UNTAET Regulation 2000115. 

Count 16. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 53 to 59, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Mariana Da Cunha in Lolotoe sub-
district, Bobonaro district, sometime in May 1999 , as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under 
Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under 
Sections 14 and or 16 of UNTAET Regulation 2000/15. 
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Count 17. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 60 to 68, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the imprisonment or other severe deprivation of physical 
liberty in violation of fundamental rules of international law, of Victim A, Victim B and Victim C in 
Lolotoe sub-district, *Bobonaro district, sometime between May and July 1999 , as part of a 
widespread or systematic attack against a civilian population with knowledge of the attack and thereby 
committed a CRIME AGAINST HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION 
OF PHYSICAL LIBERTY IN VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a 
crime stipulated under Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually 
responsible under Sections 14 and or 16 of UNTAET Regulation 2000/15. 

Count 18. Crimes Against Humanity: Torture 

By his act or omissions in relation to the events described in paragraphs 28 to 48, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the torture of Bendito Da Costa, Adao Manuel, Mario 
Goncalves and Jose Gouveia Leite, between May and July in Lolotoe sub-district, Bobonaro district, 
as part of a widespread or systematic attack against a civilian population with knowledge of the attack 
and thereby committed a CRIME AGAINST HUMANITY, TORTURE, a crime stipulated under Section 
5.1(f) UNTAET Regulation 2000/15 and for which he is individually responsible under Sections 14 and 
or 16 of UNTAET Regulation 2000/15. 

Count 19. Crimes Against Humanity: Other Inhumane Acts Of Similar Character 
Intentionally Causing Great Suffering Or Serious Injury To Body Or Mental Or 
Physical Health 

By his act or omissions in relation to the events described in paragraph 36, Joao Franca Da Silva 
alias Jhoni Franca is responsible for intentionally causing great suffering or serious injury to body or 
mental or physical health of Mario Goncalves in Lolotoe Sub-district, Bobonaro district, sometime in 
May 1999, as part of a widespread or systematic attack against a civilian population with knowledge 
of the attack and thereby committed a CRIME AGAINST HUMANITY, INTENTIONALLY CAUSING• 
GREAT SUFFERING OR SERIOUS INJURY TO BODY OR MENTAL OR PHYSICAL HEALTH, a 
crime stipulated under Section 5 (k) of UNTAET Regulation 2000/15 and for which he is individually 
responsible under Sections 14 and or 16 of UNTAET Regulation 2000/15. 

Count 20. Crimes Against Humanity: Other Inhumane Acts Of Similar Character 
Intentionally Causing Great Suffering Or Serious Injury To Body Or Mental Or 
Physical Health 

By his act or omissions in relation to the events described in paragraph 49, Joao Franca Da Silva 
alias Jhoni Franca is responsible, for intentionally causing great suffering or serious injury to body or 
mental or physical health of the civilians detained at various places in Lolotoe sub-district, between 
May 1999 and July 1999, in Lolotoe Sub-district, Bobonaro district, as part of a widespread or 
systematic attack against a civilian population with knowledge of the attack and thereby committed a 
CRIME AGAINST HUMANITY, INTENTIONALLY CAUSING GREAT SUFFERING OR SERIOUS 
INJURY TO BODY OR MENTAL OR PHYSICAL HEALTH, a crime stipulated under Section 5 (k) of 
UNTAET Regulation 2000/15 and for which he is individually responsible under Sections 14 and or 16 
of UNTAET Regulation 2000/15. 
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Count 21. 	Crimes Against Humanity: Persecution 

By his act or omissions in relation to the events described in paragraph 86 to 89, Joao Franca Da 
Silva alias Jhoni Franca is responsible for the persecution of supporters of independence of East 
Timor in Lolotoe Sub-District, Bobonaro District, between May and September1999, as part of a 
widespread or systematic attack against a civilian population with knowledge of the attack and thereby 
committed a CRIME AGAINST HUMANITY, PERSECUTION a crime stipulated under Section 5.1(h) 
of UNTAET Regulation 2000/15 and for which he is individually responsible under Sections 14 and or 
16 of UNTAET Regulation 2000/15. 

3.- Accused Sabino Gouveia Leite: 

Counts 22 -27 

Count 22. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 28 to 48, Sabino Gouvela 
Leite is responsible for the imprisonment or other severe deprivation of physical liberty in violation of 
fundamental rules of international law, of Bendito Da Costa and Amelia Belo, Adao Manuel, Mario 
Goncalves, Jose Gouveia Leite, and Aurea Cardoso and her two children in Lolotoe sub-district, 
Bobonaro district, between May and July 1999, as part of a widespread or systematic attack against a 
civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN 
VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under 
Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under Section 
14 of UNTAET Regulation 2000/15. 

Count 23. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law • 

By his acts or omissions in relation to events described in paragraphs 50 to 52, Sabin° Gouveia 
Leite is responsible for the imprisonment or other severe deprivation of physical liberty in violation of• 
fundamental rules of international law, of Herm inio Da Graca in Lolotoe sub-district, Bobonaro district, 
between May and July 1999 , as part of a widespread or systematic attack against a civilian 
population with knowledge of the attack and thereby committed a CRIME AGAINST HUMANITY, 
IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL LIBERTY IN VIOLATION OF 
FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated under Section 5.1(e) 
UNTAET Regulation 2000/15 and for which he is individually responsible under Section 14 of 
UNTAET Regulation 2000/15. 

Count 24. Crimes Against Humanity: Imprisonment Or Other Severe Deprivation Of Physical 
Liberty In violation of Fundamental Rules Of International Law 

By his acts or omissions in relation to events described in paragraphs 60 to 68, Sabino Gouveia 
Leite is responsible for the imprisonment or other severe deprivation of physical liberty in violation of 
fundamental rules of international law, of Victim A, Victim B and Victim C in LolOtoe sub-district, 
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Bobonaro district, sometime between May and July 1999 , as part of a widespread or systematic 
attack against a civilian population with knowledge of the attack and thereby committed a CRIME 
AGAINST HUMANITY, IMPRISONMENT OR OTHER SEVERE DEPRIVATION OF PHYSICAL 
LIBERTY IN VIOLATION OF FUNDAMENTAL RULES OF INTERNATIONAL LAW, a crime stipulated 
under Section 5.1(e) UNTAET Regulation 2000/15 and for which he is individually responsible under 
Section 14 of UNTAET Regulation 2000/15. 

Count 25. Crimes Against Humanity: Torture 

By his act or omissions in relation to the events described in paragraphs 28 to 48, Sabino Gouveia 
Leite is responsible for the torture of Bendito Da Costa, Adao Manuel, Mario Goncalves and Jose 
Gouveia Leite, between May and July in Lolotoe sub-district, Bobonaro district, as part of a 
widespread or systematic attack against a civilian population with knowledge of the attack and thereby 
committed a CRIME AGAINST HUMANITY, TORTURE, a crime stipulated under Section 5.1(f) 
UNTAET Regulation 2000/15 and for which he is individually responsible under Section 14 of 
UNTAET Regulation 2000/15. 

Count 26. Crimes Against Humanity: Other Inhumane Acts Of Similar Character 
Intentionally Causing Great Suffering Or Serious Injury To Body Or Mental Or 
Physical Health 

By his act or omissions in relation to the events described in paragraph 49, Sabino Gouveia Leite is 
responsible, for intentionally causing great suffering or serious injury to body or mental or physical 
health of the civilians detained at the various places in Lolotoe sub-district, between May 1999 and 
July 1999, in Lolotoe Sub-district, Bobonaro district, as part of a widespread or systematic attack 
against a civilian population with knowledge of the attack and thereby committed a CRIME AGAINST 
HUMANITY, INTENTIONALLY CAUSING GREAT SUFFERING OR SERIOUS INJURY TO BODY 
OR MENTAL OR PHYSICAL HEALTH, a crime stipulated under Section 5 (k) of UNTAET Regulation 
2000/15 and for which he. is individually responsible under Section 14 of UNTAET Regulation 
2000/15. 

Count 27. 	Crimes Against Humanity: Persecution 

By his act or omissions in relation to the events described in paragraph 86 to 89, Sabino Gouveia 
Leite is responsible for the persecution of supporters of independence of East Timor in Lolotoe Sub-
District, Bobonaro District, between May and September 1999, as part of a widespread or systematic 
attack against a civilian population with knowledge of the attack and thereby committed a CRIME 
AGAINST HUMANITY, PERSECUTION a crime stipulated under Section 5.1(h) of UNTAET 
Regulation 2000/15 and for which he is individually responsible under Section 14 of UNTAET 
Regulation 2000/15. 
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VII. LIST OF VICTIMS 
The List of Victims, which forms an integral part of this Indictment, is attached as Annex A. 

VIII. REQUEST FOR TRIAL 
The General Prosecutor hereby requests the Special Panel for Serious Crimes of the District Court of Dili 
to assume jurisdiction and to try the case expeditiously. 

Date:25 May 2001 

Mohamed Othman 
General Prosecutor For East Timor 
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REPUBLICA DEMOCRATICA DE•TIMOR-LESTE 

DEFENS 0 RIA PIJBLICA 

22 November 2001 

Essa Faal 
Prosecutor 
Serious Crimes 

Dear Essa, 

Re: Prosecutor v Jose Cardoso Fereira 

I am writing to inform you that I have been engaged as Counsel for Jose Cardoso Pereira 
in the case of Prosecutor v Da Silva, Fereira and Leite. 

In that capacity, I would be very grateful if you could deal with the following issues for 
me: 

Investigations and Disclosure 

With reference to the obligations of the Prosecutor under Section 7.2 and Section 24.4(c) of 
the Transitional Rules of Procedure UNTAET/REG/2000/30, as amended by 2001/25, please 
could you: 

1. confirm that investigations have taken place into any exonerating circumstances 
relating to the case of Jose Cardoso Fereira; 

2. provide details of the results of such investigations; 
3. in particular, provide details of the investigations made subsequent to the interviews 

which took place between David Senior and Jose Cardoso Fereira on 27 July 2000 
and 11 August 2000, in which the Defendant disputed the truth of the allegations 
against him. 



Prior Statements of Witnesses 

It appears from the statements of Angela Teresa Moniz and Isabel Da Costa Maia that they 
have given statements concerning the events in question to other organizations. Please could 
you disclose: 

1. the previous statements made by these two Witnesses; 
2. any other statement made to any organisation by a witness in this case concerning the 

subject matter of the indictment. 

Final Witness List 

Please could you provide me with a final list of the witnesses you intend to call at trial, and 
the order in which you intend to call them. It may well be that we can save court time by 
agreeing that certain witness statements can be read if the Court so allows under Section 36.3 
of the Transitional Rules of Criminal Procedure. 

Page Numbers  
I am currently working from an unnumbered file. I assume that you intend to use a numbered 
file for the trial. Please could you provide me with a set of statements which are numbered in 
the same manner as yours for ease of reference at trial. 

Exhibits 
I am not aware from the file whether the Prosecution intends to produce any exhibits, either 
documentary or otherwise. Please could you inform me whether any exhibits are to be 
produced at trial, and under Section 24.4a and 24.5 of the Transitional Rules of Criminal 
Procedure provide me with: 

1. copies of all the documentary exhibits you intend to adduce; 
2. a list of the physical evidence you have in your possession, together with information 

as to how I can gain access to such evidence. 

Interviews with Co-Defendants 
I have in my file the transcript of an interview between prosecution investigators and Jose 
Cardoso Fereira. Please could you let me know whether similar interviews took place with 
the other two defendants, Da Silva and Leite, and provide me with transcripts of any such 
interviews. 

Anapaula Soares Ximenes  
I have been served with two statements by witnesses named Anapaula Soares Ximenes. They 
are clearly statements made by different women, but both were taken in the same place (PKF 
Lolotoe) at the same time (03:08:00, 9.06 hours) by the same person (Eunice Sio). It appears 
that the most likely explanation is that the wrong heading has been put onto one of the 
statements: please could you confirm whether this is the case, and if so, re-serve the 
statements in their correct form. 



Evidence with regard to Count 8: Rape 
Under Section 34.3(d) of the Transitional Rules of Criminal Procedure prior sexual conduct 

• of the victim "shall not be admitted as evidence". Please could you confirm that you do not 
intend to adduce evidence of the fact that both victims who have given statements claim that 
they have not had sexual intercourse before. • 

Thank you for attending to these matters. I hope that by dealing with these issues in advance 
we will be able to expedite the trial proceedings. 

Yours sincerely, 

Counsel for Jose Cardoso 
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Appendix 

04 March 2002 

REPUBLICA DEMOCRATICA DE TIMOR-LES'TE  

DEFENSORIA PUBL ICA 

DEFENCE RESPONSE TO PROSECUTIONS APPLICATION FOR LEAVE TO FURTHER  
AMEND INDICTMENT; IN THE MATTER OF PROSECUTOR V SABINO GOVEIA LEITE  

Sabino Goveia-Leite, by counsel, hereby opposes the APPLICATION FOR LEAVE 
TO FURTHER AMEND INDICTMENT filed by the Office of the Deputy General 
Prosecutor for Serious Crimes, for the reasons set forth below: 

1. The original indictment was filed on 5 February 2001 or more than a - year ago; 

2. An amended indictment dated 25 May 2001 was filed; 
• 

3. More than one year after the original indictment was filed, more than nine 
months after the amended indictment was submitted, and at the time that trial has 
started the prosecution would have this court allow another amendment of the 
indictment that clearly unjustly penalizes and prejudices the accused; 

4. The Appeals Chamber of the The International Criminal Tribunal of Ruwanda 
held in the Case of Alfred MUSEMA (ICTR-96-13-A) that an amendment of the 
indictment more than three months after the witness' statements were obtained by 
the Prosecutor was already late. It further stated that the Trial Chamber must be 
particularly vigilant in respecting the fundamental rights of the accused before it 
authorises an amendment to the indictment. The Trial Chamber must ask itself if 
the amendment unjustly penalises the accused in the conduct of his defense, and 
must keep in mind the fact the the later the request for amendment, the more  
likely it is to penalise the accused. (Attached is a portion of the decision in 
French with English translation) 

5. In the instant case, not only is the amendment sought to be made more than a year 
after the statements of the witnesses were had, but in fact, more than a year after 
the original indictment was filed. 



6. The first amendment sought to be inserted by the prosecution after paragraph 28 is 
paragraph "28 bis." 

7. The paragraph sought to be inserted is clearly out of context and out of place. 
Whereas paragraphs 28-30 speak Of the specific incidents concerning Bendito Da 
Costa, Amelia Belio and their children, the proposed amendment speaks of 
generalization. It does not add any information specifically referring to the 
victims mentioned. As such it does not support any of the grounds being invoked 
by the prosecution for the proposed amendment, that is, it does not make the 
statement of facts in tandem with the charges, niether does it ensure tha the 

• statement of facts support the charges, and therefore is not in compliance with 
• SEction 24.1(c) by providing a concise statement o facts upon which the 

accusation is based. Needless to state, it does not clarify the participation of the 
accused Sabino Goveia-Leite as it is a mere generalization being inserted in a 
specific set of allegations of facts. 

8. With respect to the specific incidents concerning Bendito Da Costa, Amelia Belo 
and family, the insertion of the proposed amendment is clearly a mere 
afterthought.Having realized that Sabino Goveia-Leite had no participation 
whatsoever in severely depriving these alleged victims of their physical liberty, 
the prosecution tries to salvage its position by trying to insert a paragraph, not 
supported by the statements of its witnesses (in relation to pararaphs 28-30), to 
implicate the accused. 

9. Furthermore, the insertion of proposed "28 bis" unfairly affects the allegations 
with respect to alleged victims other than Bendio Da Costa, Amelia Belo, and 
family.; 

10. A reading of the rest of the allegations in paragraphs 28-48 in conjunction with the 
statements of the witnesses, would show that Sabino Goveia-Leite had no 
participation or had a vague participation in the severe deprivation of physical 
liberty of some of the alleged victims. It is clear that the purpose and the effect of 
the amendment is to influence, as well, the allegations concerning other alleged 
victims by providing a generalized statement that the prosecution can fall back on 
or a "catch-all" allegation that it hopes can save its weak implication of Sabino 
Goveia-Leite in the commission of the crime. The problem with this is that, aside 
from the unfair impression that it createss, the proposed amendment does not jive 
with the purposes for which the amendment is being sought that is: (1) It does not 
ensure that the statement of facts are int andern with the charges; (2) it does not 
ensure that the stement of facts support the charges contained in the indictment; 
(3) It has therefore, nothing to do with the requirement under SEction 24.1 (c); 
and (4) Neither does it clarify the participation of the accused as it is a mere 
generalization and speculation sought to unjust prejudice the accused; 



11. The same can be said of the proposed "60A" amendment. It is a mere 
generalization that does not even allege any specific nor approximate details $f 
time, date and location. Furthermore, a reading of the entire indictment, shows 
that the statement of facts are based on the statements of prosecution witnesses. 
However, a reading of the statements of the witnesses concerning the allegations 
under paragraphs 60-68 shows either, that there was an admission of uncertainty 
as regards Sabino's supplying victims' A, B, or C's names (see statement of one of 
the victims), or there was only a pheripheral reference to him without any mention 
of his giving information to the militia regarding victims A,B, or C or, there was a 
mere speculation of his participatioin. In such case, defense wonders, how these 
statements could form the basis of any allegation of facts. It is again a mere 
afterthought in order to raise the degree of culpability of the accused. 

12. If the proposed paragraphs "28.bis." and "60A" are allowed to be inserted at this 
late a stage, it will unjustly prejudice and penalize the accused as its rights to be 
informed of the nature and details of the accusastion against him, to prepare to 
meet the accusation against him, and to be tried without undue delay (Section 6.b, 
6.d, 6.e of UNTAET Regulation 2000/30 as amended): among others, will be 
violated especially at the time when his defense team had already done its 
investigations in Lolotoe. 

13. This type of prejudice is what the Tribunal in Musema sought to avoid; 

IN VIEW OF THE FOREGOING, SABINO GOVEIA-LEITE by counsel, hereby 
prays that the Honorable Special Panel dismisses the application to further amend the 
indictment and thereby disallowing the inclusion of proposed paragraph 28 bis and 60- 
A. 

04 March 2002. Dili, East Timor. 

GILBERT V. SEMBRANO 
Public Defender 

LISETE QUINTAO 
Public Defender 
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Dili, March 27, 2002 

Judge Sylver Ntukamazina, Presidin 
Judge Benfeito Mosso Ramos 
Judge Maria Natercia Gusrnao Perreira 

proceedings to prepare his defense with respect to any new matters 
alleged, and to propose and examine new evidence. 

38 	In relation to the right to be tried without undue delay, this Court does 
not see any violation of the rights of the accused since there is no 
additional charge to the existing indictment. There are only new facts 
to support the existing indictment. This Court is of the Opinion that the 
need for a good administration of justice and the requirement of a fair 
and a expeditious trial leads to grant leave to the prosecution to bring 
facts especially at the moment the Court is going to start hearing the 
evidence. 

39 	Definitely, and considering the previous paragraphs, there was 
nothing raised by the Defense in its submission to show that the 
accused will be prejudiced by the amendments sought in the present 
case. 

40 	For all those reasons; 

• The Court 

41 	Grants leave to the Prosecution to amend the indictment 

42 Decided that the proposed amendment be part of the indictment 

43 	Says that the probative value of the prosecution's allegations will be 
analyzed with the factual findings of the Court. 
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UNITED NATIONS 	NATIONS UNIES 
ETPA 

East Timor Public Administration 

DISTRICT COURT of DILI 

SPECIAL PANEL for SERIOUS CRIMES 

Before: 
Judge SyIver Ntukamazina, Presiding 
Judge Benfeito Mosso Ramos 
Judge Maria Natercia Gusmao Perreira 

Case No.04/2001 

The Public Prosecutor 

Versus 

Joao Franca da Silva alias Jhoni Franca, 
Jose Cardoso Ferreira alias Muzhino 
Sabino Gouveia Lete 

DECISION ON FILE REQUEST OF THE PROSECUTOR FOR 
LEAVE TO FURTHER AMEND THE INDICTMENT 

For the Prosecutor: 
Essa M. Fall 
Shyarnala Allegendra 

For the Defense 
alberto Sembrano 



Procedural background:  

1 	On the 5 February 2001, the Prosecutor filed the original indictment 
against the accused persons. On the 27 th  April 2001, during the 
preliminary hearing, the Court asked the Public Prosecutor to amend 
the i ndictment, what he did on 25 M ay 2001 by filing an a mended 
ind ictment. 

On 20 February 2002, the PP filed an application for leave to further 
amend the indictment against the above-mentioned accused persons, 
pursuant to tion 32 of UNTAET Regulation 2000/30. The Public 
Prosecutor requested also upon granting leave to further amend the 
indictment, to deem the indictment further amended in the terms 
described below. 

•3 	This application was reiterated .during the trial hearing on the 4th 
March 2002, .where the ProSecutorS explained the content of their 
motion to further amend the indictment.. 

4 	During the s ame h earing, the D efense C ounsel o f the third a ccused 
Sabin° Gouveia Leite opposed the application on several grounds_ 

5 	The Prosecutors responded orally to the Defense submissions and on 
20 March 2002, they submitted their written response to the 
submissions of the defense. 

Submissions of the parties 

6 	The PP Submitted a request for leave to amend the indictment with 
respect to the factual .  allegations against the third accused Sabino 
Gouveia Leite. The Prosecution requested to be allowed to insert two 
paragraphs in the indictment. The first paragraph was to be inserted 
immediately after paragraph 28, in the following terms: "28 bis. 
Sabino Gouveia Leite provided information to the KMP militia 
regarding the identities of civilians who supported independence Of 
East Timor Or Falantil or have relations with members of Fantail, so 
that they will he arrested, interrogated and detained by the KMP 
militia". The second paragraph was to insert immediately after 
paragraph 60 as follows: 60A. Sabin° GOuveia Leite provided 
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information to the•KAIP militia that victim A, Victim B and Victim C 
provided foodJbr Falintit "' 

7 	The .reasons submitted by the Prosecution for the proposed 
amendment are: (1) to ensure that the statement of facts are in tandem 
with the. charges; (2) to ensure that the statement of facts support the 
charges contained in the indictment; (3) to comply with the 
requiretnertts of Section 24.1:c. by providing.precise statement of facts 
upon which the:accusation is based; (4) and to clarify the participation 
of the accused . person in the crimes charged .against him in the • 
indictment. 

8 	The defense opposes to the application for leave to amend the 
•indictment for the following reasons: (1) the amendment sought is too 
late; (2) the amendment sought unjustly penalizes and prejudices the 
accused; (3) the paragraphs sought to be inserted do not support any 
of the grounds invoked in the application as they are out of context 
and out of place (for paragraphs 28-30) and is a mere generalization 
that does not even allege any specific nor approximate details of time, 
date, and location (paragraph 60 A). Therefore, the defense requested 
the Special panel to dismiss the application to further amend the 
indictment and thereby disallowing the insertion of proposed 
paragraphs 28 bis and 60 A. 

In their response, the prosecutors rejected one by one the submissions 
of the defense. They then requested that the Special Panel dismisses 
the submissions and claims of the defense for lack of merit, and to 
grant the application of the Prosecution •to further amend the 
indictment in the terms specified in the application. 

Relevant p rovisions o f t he law vith respect to the amendment o f the 
indictment.  

10 	With respect to an amendment of the indictment, Section 32 of 
UNTAET Regulation 2000/30 as amended by Regulation 2001/25 
provides that: .  "32.1 After the indictment has been presented and prior 

•to the, commencement of the trial, the Public Prosecutor nay amend 
the 	indictment 	only 	with 	leave 	of 	the 	Court. 

•32.2 After the trial has begun and prior to final decision in the case, 
the Court may, at the request of the prosecutor, allow amendment of 



the indictment if the court determines that. the evidence at trial 
establishes qualification of the crime or crimes which is different than 
that which appears in the indictment. The accused and his or her legal 
representative have the .  right to be immediately informed by the Court 
of the new qualification of the criminal offence for which he or she 
may • be convicted. 

32.3 In .circumstances defined in Sections 3.2.1 or 32.2 of the present 
regulation, the accused, if he or she so requests, must be .granted a 
delay in the proceedings to prepare his or her defense with respect to 
any new matters alleged, and to propose and examine new evidence. 

Whether or not the indictment was submitted prior to the trial 

i i 
	

The first issue to be analyzed by this Court in the present case is to 
determine whether or not the amendment sought was submitted prior 
to the commencement of the trial or after the trial has began. 

12 	It is true that, as Submitted by the Prosecution, Section 32 UNTAET 
Regulation 2000130 allows an application for leave to amend an 
indictment at any time before the court makes its final decision. 
However, the same seetiOn distinguishes in its two first paragraphs 
(points l&2) the Conditions upon which leave to amend the indictment 
can granted by the Court. 

13 	This -Court disagree with the Prosecutors when they say as a general 
principle that " A tria1. commences with the delivery of opening 
statements by thelprosectitor and the counsel for the accused in which 
they explain . thelit respective positions and outline t he evidence that 
they expect to present to support their cases. The commencement of 
the trial has to • be sought in Section 30.2 UNTAET/Regulation 
•2000130 which says: "• 30.2 On'. the date and time determined in 
accordance with Section 29.3 of the present regulation, the competent 
judge shall call upon the parties, shall verify their identities; shall 
enter such information into the record and shall declare the trial 
open."' 

14 	In the present case, the trial was declared open on 8 February 2002. 
The prosecutors submitted the application for leave to amend the 
indictment on 19 February. 2002. It is therefore clear that, as the 
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defense submitted, when the request for amendment was filled, the 
trial has already been opened. 

15 	It is true that, because of some motions submitted just after the trial 
was declared opened, the Court did not start yet with the presentation 
of evidence. In a normal situation, after the opening of the trial, the 
Court should have gone directly to the presentation of evidence. In the 
present case, the Court had to deal first with motion raised and 
applications filled by the Patties and did not yet proceed, pursuant to 

• Section • 3 UNTAET Regulation 7000/30, to the presentation and 
hearing of evidence. The hearing of evidence started .  on 27 March 
2402,. when the accused persons were asked to make any statement. 

• However, that does not change the beginning of the trial pursuant to 
Section O.2 UNTAET Regulation .2000/30 stated above. 

1. 6 	Site the trial has already begun, this Court will apply Section 32.2, 
which obliges the Court to allow the amendment of the indictment, if 
the Court determines that the evidence at trial establishes qualification 
of the crime or crimes which is different than that which appears in 
the indictment. 

17 However, the 'amendments sought by the Prosecutors are minor 
amendments and do not have any material effect on substance of the 
present indictment. They do not affect the nature of the charges 
against the accused. The Court is of the opinion that such an . 
amendment seeking an expansion of facts in order to • support the 
existing charges is not really an amendment but a clarification of 
facts, The Coutt refers to the case relied upon by both parties where 
the Thal Chamber in its decision On the first amendment of the 
MUsema l  indictinei nt found that:" an expansion of the facts adduced 
in support of exOting counts does not in the opinion of the Tribunal 
represent an amendment of the indictment but rather further 
particulars whkh e merge during various stages oft he t riai against 
the accused." 

18 The amendment sought is.  bringing minor changes in the way the facts 
have been alleged without any significant alteration of the existing 
indictment, as decided already decided by the ICTY, in the case the 

1CTR, Prosecutor v. Alfred MUSEIVA. Decision of 18 November 1998. 
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Prosecutor vs. Milosevic when it says '...and there are a few minor 
changes in the way certain facts have been alleged. , None of these 
alterations are signftcant. There have been no. deletions of 
significance made to the original indictment - . 

19 This nature of the amendment sought distinguishes the present case 
from the Muserna case referred to by the Defense. In the Muserna 
case, the amendment was - to add a new count3 . This means to say that 
after all the -relevant witneSsOs testified, the Prosecutor added a new 
Charge based on those testimonies. In the present case, the proposed 
amendment is not to include a new charge, but to Seek expansions of 
the . facts adduced in support of existing counts. 

20 The Court is of the opinion that such an amendment seeking to further 
articulate and provide better particulars regarding the manner ift which 
the crimes already charged in the indictment were committed, cannot 
be refused to the prosecution. They can be contradicted by the defense 
and analyzed by the Court in its final 'findings. 

21 	This Cott will go then one by one to other issues raised by the 
parties, mainly the fact the amendment sought is too late; the fact that 
the amendment sought unjustly penalizes and prejudices the accused; 
and the fact that the amendment sought is not supported by facts or 
evidence and is out of context and that the amendment sought would 
confuse the accused. 

With respect ,to the fact that the request for amendment is filed too late 

22 	The defense submitted that more than one year after the amended 
indictment was filled, more than 9 months after the amended 
indictment was submitted, and at the time the trial has started, the 
Prosecutor is seeking to amend the indictment. The Defense did not 
show why the amendment is too late, considering that the law allows 

• the prosecution to amend the indictment at any moment prior to the 
final decision with leave of the Court. The defense only referred to the 
Appeals chamber of the ICTR in the case of Alfred \ MUSEMA 4  in 
order to support his contention in saying that:" the Appeals Chamber 

2  Decision on Application to Amend Indictment and on Confirmation of Amended indictment. 
5  ICTR, Prosecutor y. hfuseina, Trial Chamber Decision, paragraph 27, page 2. 
4  ICTR-96-13-A, AppealS.Charriber, Alfred Milsema Vs The Prostcutor 
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of the International Criminal tribunal fbr Rwanda held in the ease O f 
Alfred MUSEMA (ICTR-96-13-A) that an amendment of the 
indictment more than .three months after the witness' statements . were 
obtained by the Prosecutor was already late" 

23 	As already underlined by this Court in the paraaph 12, the 
prosecution has the rights to amend the indictment at any time with 
leave of the Court. Only the conditions of granting amendments differ 
considering the timing of the amendment sought (amendment 
submitted prior or after the commencement of the trial). 

24 	It is true that, as submitted by the Prosecution, the issue of amendment 
was not central in the Musema Case before the Appeal Chamber'. 
However the statements made by the appeal chamber reflect its 
findings on that issue., and can be referred to by this Court in the case 
it deans them relevant to the issue raised in the present case. Of 
course, the Court will take into account, what distinguish the Musema 
case from the present case. 

25 	With respect to the timing of the amendment, this Court agrees with 
the Prosecutor that MusernaCase is different from the present case. In 
,Mtisema case°, the amendments impeached by the Appeals Chamber 
were amendments that were introduced after the trial had already 
commenced and all the witnesses on whose statements the Prosecutor 
intended to rely upon in support of the new count had already 
testified: The timing of the amendment in the MUSEMA case was 
such that the defense could: not adequately 'cross: examine the 
witnesses fbr the Prosecution as at the time the witnesses gave their 
testimony the charge was different from the one he was subsequently 
convicted ,of 

76 	In this case, the presentation of evidence has not yet commenced and 
no witness has testified yet. The accused persons can adequately 
cross- examines the Prosecution witnesses, as they are yet to testify. 

5  ICTR,96-1 3-A, Appeals Chamber, Alfred Musema Vs The Prosecutor 
6  ECIlt, Trial Chamber, the Prosecutor vs Musema. pge l.  



With respect to the fact that the amendment sought is not supported by • 
facts or evidence and is out of context and that the amendment sought 
would confuse the accused.  

27 The Court agrees with the Defense that the proposed amendment to be 
inserted after paragraph 28 speaks of generalization, whereas 
paragraph 28 to 30 speak of the specific incidents concerning 
Beriedito da Costa, Amelia Belo and their children. However, the facts 
that the allegations of the Public Prosecutor in that paragraph is of 
relevance not only to the detention of Bendito Da Costa and Amelia 
Belo but is relevant also to all the other victims of detention, could not 
be an obstacle for the defense to understand the charges against the 
accused Sabino Gouveia Lete, for the detentions of persons named in 
paragraphs 28 to 30 as well as the other persons named in paragraphs 
31 to 48. 

28 	It is true that all the imperfections of form have not been detected in 
the indictment, for example with respect to the style, the way some 
sentences are couched and the possibility to put together some similar 
counts in order to have loss counts with the &attic Charges. The 
irregularities of forms raised with the amendment sought relating to 
the Context and generalization can also be found in other parts of the 
indictment. I n p aragraph 4 7, 4 8 & 49 for example it isq uestion of 
release of Bendito da Costa and others in a paragraph relating to the 
deternion of Aura Cardoso. However, such an imperfectiOn of form 
does not put any obstacle for the accused to understand the indictnrient 
arid then for the continuation of the trial. 

29. The ,court considers the amendment sought by the Prosecution as an 
effort to Clarify the participation of the acused Sabino Gouveia kite. It 
Is obvious, as the defense underlined that the idea of doing it is an 
after thought. Otherwise, the Prosecution should have done it earlier. 
The Prosecution -  remembered to do it after the submission of the 
original intlictment and previous amendment of that indictment. The 
coutt realizes front the statements already on the file that the 
witnesses Bendito da Costa, Aurea Cardoso. and Jose Gouveia Leite 
have made specific reference to Sabin° Qouveia Leite in relation to 
Count 1 (against Jose Cardoso @ .Mouzhino), Count* 14 (in relation to 
Joao Franca Da Silva cg,,Jhoni Franca) and Count 22 (in relation to 
Sabin° Gouveia•Leite)..It is Obvious that the Prosecution forgot to do 
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it previously, first in its original indictment, and after in its amended 
•indictment. 

30 	This Court shall therefore admits the submissions of the new 
allegations of facts which are of the nature to clarify and to state 
clearly the facts supporting the charges against the accused. The 
Defense will have an opportunity to challenge those facts with respect 
to their shortcomings, and the Court would analyze their probative 
value later, during its final findings. 

31 	rt is true that the amendment proposed in paragraph 60A .  does not 
• allege any specific nor approximate details of tithe, date and location. 
The Court realizes that the Prosecution should have made such a 
clarification of the facts in order for the defense to verify and 
challenge them. The accused N-VaS already charged in count 24 Of the 
indictment with respect to the offences the Prosecution is still trying 
to clarify with the .subrdission. of those new allegations of facts. Since 
those facts are supporting an e;■4•Sting charge in the indictment, it is 
still the duty of the Public prosecutor to prove those facts with all the 
required clarifications. The right of the defense to challenge them 
remains specifically in the case the prosecution is not able to -clarify 
its submissions. 

32 	The Court finds also that the amendment sought is supported by the 
statements already on file in which the witnesses Victim A, Victim B 
and Victim C refer to those facts in relation to Count 4 (against Jose 
Cardoso @ Mouzhino), Count 17 (in relation to Joao Franca Da Silva 
@Jhoni Franca) and Count 24 (in relation to Sabino Gouveia Leite)). 

With respect to the fact that the amendments sought are of the nature to 
preiudice and penalize the accused  

33 	The Court agrees with the defense that the accused has some rights as 
provided by Section 6 of UNTAET Regulation 2000/30. These rights 
include as underlined by the defense the right to be informed in detail 
of the nature and cause of the charges against him (6.b), the right to 
have adequate time and facilities for the preparation of h is defense 
(6.d), and the right to be tries without undue delay (6.1). 
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34 	With respect to the right to be informed in detail of the nature and 
cause Of charges, the Court is of the opinion that it is what the 
prosecution is requiring to do, to present an indictment in a form so 
that the accused understands the nature and substance of the charges 
.against him and the facts supporting the charges. The right of the 
accused to a fair trial - includes that there be sufficient certainty and 
clarity in the charges, framed against him and to enable an adequate 
defense to be presented on his behalf. 

35 	Furthermore, t here is no additional charge .against t he a ccused.,The 
court refer to the trial Chatither decision in the ICTY case of 
prosecutor v. Jelisic7  where the court stated: Considering .therefore 
that the right of the accused to be informed as quickly as possible of 
the charges bt-ought against him at the date of his arrest would not be 
affected insofar as there will he no additional charges, " 

36 With respect to the .right to have enough time a nd facilities for the 
preparation of. his defense; it is underlined by the defense that the 
amendment sought will violate the rights of the accused, especially at 
the time when the defense team has already done its investigations in 
Lolotoe..He referred again to Musetna case to say that the later the 
request for amendment the more likely it is to penalize the accused. 
The Appeals chamber of the 1CTR .  stated: '!It further stated . that' the 
Trial Chamber must be particularly vigilant in respecting the 
fundamental rights of the accused before it authorizes an amendment 
to the indictment. The Trial chamber must ask . itself if the amendment 

• .unjustly penalizes the accused in the conduct of his defense, and must 
keep in ,n bid the fact that the I ater the request for amendment, the 
more likely it is to penalizes the accused." 

37 	The Court is of the opinion that the right of the accused to have 
adequate time for the preparation of his defense will not be prejudiced 
by the amendment sought, because if necessary and requested the 
court will grant additional time to the defense to prepare the case. • 
With respect to that issue, Section 32.3 UNTAET Regulation is clear. 
In the case the amendment of an indictment is granted by the Court, it 
allow that the accused, if he so requests, to be granted a delay in the 

iCTY, Proseutor v. Govan Jelisic and Ranko Cctic, decision of I 2 May 2002, pararph 2. p.2 
3  ICTY -96- 1 3 -A, Alfred Musema Vs PrOsecutor, 
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proceedings to p repare his defense with respect to any new m atters 
alleged, and to propose and examine new evidence. 

38 	In relation to the right to be tried without undue delay, this Court does 
not see any violation of the rights of the accused since there is no 
additional charge to the existing indictment. There are only new facts 
to support the existing indictment. This Court is of the opinion that the 
need for a good administration of justice and the requirement of a fair 
and a expeditious trial leads to grant leave to the prosecution to bring 
facts especially at the moment the Court is going to start hearing the 
evidence: 

39 	Definitely, and considering the previous paragraphs, there was 
nothing raised by the Defense in its submission to show that the 
accused will be prejudiced by the amendments sought in the present 
case. 

40 	For all those reasons; 

The Court 

41 	Grants leave to the Prosecution to amend the indictment 

42 	Decided that the proposed amendment be part of the indictment 

43 	Says that the probative value of the prosecution's allegations will be 
analyzed with the factual findings of the Court. 

Dili, March 27, 2002 

Judge Sylver Ntukamazina, Presiding 
Judge Benfeito Mosso Ramos 
Judge Maria Natercia Gusmao Perreira 
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Case No. 04/2001 

THE PROSECUTOR 

V 

JOSE CARDOSO 

REQUEST TO ADMIT EVIDENCE UNDER SECTION 36.3 (b) OF THE 
TRANSITIONAL RULES OF PROCEDURE AND EVIDENCE 

1. Section 36.3 of the Transitional Rules of Criminal Procedure UNTAET/REG/2000/30 
as amended by 2001/25 (hereinafter "the Rules") provides as follows: 

36.3 On exceptional grounds, the Court may allow the statement of a witness or 
expert witness to be admitted in evidence or may allow the presentation of the 
evidence of a witness by deposition, video-link testimony, or any other method it 
deems appropriate, in the following circumstances:... 

(b) the prosecutor and accused and legal representative agree with such proceeding; 

2. In the interests of ensuring that the trial of this matter proceeds as expeditiously as 
possible, the Defence of Jose Cardoso, in consultation with the Defendant, is prepared 
to agree to the statements of the following witnesses being admitted in evidence as an 
alternative to calling the witnesses at trial:• 

Orlando Leah Ati — p85 

ii) Norberto Belo — p110 

iii) Rosa De Jesus — p181 

• iv) 	Fernanda de Deus Martins — p193 

v) Jose Moniz — p212 

vi) Marito Da Costa - p283 

vii) Madeleina Da Costa — p338 

viii) Natalino Soares — p367 

e. 



49, 
Bertodano 

for Jose Cardoso 

3. The Defence notes that this concession is made as an alternative to calling the 
witnesses at trial. If the Prosecutor decides to call the witnesses despite this 
concession, the Defence will submit that the usual rules concerning the admissibility 
of the statements as evidence will apply. 

4. The Defence further notes that the concession covers only the statements referred to 
by page number above. It should not be taken to apply to any other statements made 
by these witnesses at any time. 

5. The Defence invites the Prosecutor, and other Defence counsel, to indicate their 
agreement to this procedure. 

6. After receiving notification of such agreement,. the Defence asks the Court to rule that 
the said statements may be admitted as evidence under Section 36.3 (b) of the Rules. 

11 March 2002 

ri Cancio Xavier 
Co-Counsel for Jose Cardoso 



pibeem 6c CT 

REPUBLICA DEMOCRATICA DE TIMOR LESTE 

DISTRICT COURT OF DILI 

SPECIAL PANEL FOR SERIOUS CRIMES 

Before: 
Judge Sylver Ntukumazina, Presiding 
Judge Benfeito Mosso Ramos 
Judge Maria Natercia Gusmao Perreira 

Case No. 04/2001 

THE PROSECUTOR 

V 

JOSE CARDOSO 

ANNEX TO MOTION FOR RELEASE FILED 27 MAY 2002 

For the Prosecutor: 
Essa M. Faal 
Shyamala Allegendra 

For the Defence: 
Sylvia de Bertodano 
Gwynn MacCarrick 



Case No. 04/2001 

THE PROSECUTOR • 

V 

JOSE CARDOSO 

ANNEX TO MOTION FOR RELEASE FILED 27 MAY 2002 

1. The Defence further to its application filed 27 May 2002 makes the following 
requests; 

a. That a response from the Special Panel be issued with respect to the question of 
release as a matter of urgency; 

b. That the Special Panel consider the further change in circumstances  with respect 
to the filed Motion for Release, as outlined in this annex; 

c. That the Special Panel for all the reasons given in the original motion and in this 
annex release the Defendant forthwith; 

2. In further support of the case for release, the Defence submits the following: 

a. The continued delay places an increased urgency upon a resolution to the original 
motion filed 27 May 2002. 

b. The continued delay can be considered as a further change in circumstances, as 
stated in a previous decision of this panel (Decision to the Application for the  
Release of Jose Cardoso Ferreira alias Mouzhino,  April 27 2002, at 19). 

c. The continued delay gives the Defendant the right to have his detention reviewed 
under section 6(3) k of the rules. 

d. The continued delay is not of the making of the Defendant. 

3. There have been no hearings in this case since the original motion was filed on 27 
May 2002. 



4. The trial was due to continue on 16 September 2002 but was postponed again due to 
the unavailability of a Judge. 

5. The Defence refers the court to Article 9.3 of the International Covenant on Civil and 
Political Rights with respect to the entitlement of a Defendant to be tried within a • 
reasonable time or be released. 

6. With respect to the international requirement for expeditous hearing the Defence 
makes the following observations; 

a) The Defendant was first arrested on 20 May 2000. He has now been on custody, 
taking into account his 17 days absence in August-September 2002, for 2 years, 
3months and 21 days. 

b) The trial of this case opened on 4 March 2002. 
c) After many delays since its last hearing date on 16 May 2002, the trial was 

rescheduled to begin on 16 September 2002 
d) The trial has now been postponed once again to 15 October 2002 
e) In between the making of original application for release filed 27 May 2002 and 

the filing of this annex, the Defendant along with a substantial proportion of the 
prison population absented himself from the prison on 16 August 2002. 

0 The Defendant surrendered himself at the next hearing date then listed, 2 
September 2002. He presented himself in the first instance to the Dili District 
Court; when he learnt that the hearing had been postponed, he presented himself 
to Becora Prison where he was readmitted to custody. 

g) Contrary to the Prosecution case against release the Defendant: 

i) Did not try and flee the jurisdiction; 
ii) Did not attempt to evade the court or his obligations before it; 
iii) Did not pose a risk to the community at large; 

- iv) 	There are no allegations that the defendant committed further offences 
whilst at large 

v) There are no allegations that the defendant approached prosecution 
witnesses whilst at large 

vi) There are no allegations that the Defendant made any attempt to tamper 
with evidence or pervert the course of justice whilst at large. 

7. The Defence maintains that given excessive delays in this matter the release of the 
Defendant is: 

• Consistent with the defendants rights, having due regard for international 
standards of a fair trial 

• Consistent with the rules of the court, specifically regulation 20.12 that provides 
that prolonged detention should only be continued on exceptional grounds. 



8. In the Alternative, the Defence maintains that substitute restrictive measures pursuant 
to S. 21 of Regulation 2000/25 would allay any residual concerns of the court 

1 October 2002 

Sylvia de Bertodano 
Gwynn MacCarrick 
Counsel for Jose Cardoso 



Afefif•GI H 

 

Ore. \1 ffrIN.A 
IRS,44  IJI ■ 

00 

 

UNITED NATIONS --"•7"T"-  NATIONS UNIES 

ETPA 

East Timor Public Administration 
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Case No.04/2001 

The Public Prosecutor 
• Versus 

Joao Franca da Silva alias Jhoni Franca, 
•Jose Cardoso Ferreira alias Muzhino 
Sabino Gouveia Leite 

Decision to the application for release of the accused Jose Cardoso 
Ferreira alias Muzhino 

For the Prosecutor: 
Essa M. Faal 
Shyamala Allegendra 

For the Defense: 
Silvia de Bertodano, 



Cancio Xavier 

Procedural background 

1 	On 12 February 2002, the Defense filed a written motion for the 
release of the accused Jose Cardoso pending the trial. 

The Public Prosecutor was notified of that request on 14 February 
2002. On 4 March 2002, during the hearing, the Public Prosecutor was 
granted two days to file a response. He further (on 14 March 2002) 
requested additional time to file the response. 

On 21 March 2002,_ the Court received the prosecution written 
response dated 19 March 2002. 

4 	On the same day, the defense got a copy of the Prosecution response 
and replied to it. 

Submissions of the parties 

5 	The Defense for the accused Jose Cardoso applied for immediate 
release of the accused and submitted that there are no "reasonable 
grounds for detention", and that if there are found to be reasonable 
grounds under Section 20.8 of UNTAET Regulation 2000/30, the 
Defense submits that there are no exceptional grounds for extension of 
detention pursuant to' Section 20.12 of the said regulation. In the 
alternative the defense of Jose Cardoso applied for the imposition of 
substitute restrictive measures (see the written application). 

6 	The PP opposed the application and requested that the accused person 
be detained until the end of the trial. The prosecutors submitted that 
the application for release of the accused person ought to be dismissed 
on the main three reasons: (1) the issue of the accused detention has 
already been decided by this Court, (2) the right of• review of 
detention under Section 6.3(k) is not an automatic right, (3) the 
grounds for continued detention exist.( See the written submissions) 
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7 	Following the order of the Prosecution response, the defense replied 
on the specific points raised by the Prosecution response. (See the 
written response). 

8 	This Court will assess the issue of the accused detention being already 
decided by this Court and is res judicata, the right of review of 
detention under Section 6.3 of UNTAET Regulation 2000/30, before 
analyzing the substantial grounds for the release of the accused 
presented by the defense. 

With respect to the issue that the accused detention has already been 
decided by this Court and is now res ludicata.  

9 	The Prosecution stated that a similar application for release had been 
made previously and a decision was issued to extend the detention of 
the accused person. There is no reason to change this similar order 
made by the Court. He then opposed the release of the accused person 
because the grounds, conditions and circumstances_ on which his 
detention was previously decided and extended has not changed. The 
risk of them fleeing has not decreased. 

10 It is true that Counsel for Defendant has made several applications for 
the release of the Accused Jose Cardoso and that the Special Panel has 
considered these applications and made several decisions (orders 
issued respectively on 27 February, 6 April, 16 July and 27 November 
2001) ordering that the accused Jose Cardoso will be detained for the 
duration of the trial. 

11 	It is also a principle of law that a matter finally adjudicated upon by a 
competent court of law may not be subsequently re-opened or 
challenged as to the matter or point decided except on appeal. It is true 
that that kind of matter is res judicata. The Court agrees also with all 
the parties that res judicata is a principle that is recognized by 
international criminal law, as shown by the prosecution by decisions 
in some cases before the IC'TY and ICTR (The Prosecutor v 
Ferdinand Nahimanal ; Prosecutor v Nyiratnasuhuko case 2 ; Prosecutor 
v Simic et a31.; Prosecutor v Delalic et al. 4  ). 

I  ICTR-99-52-1 
2  ICTR-97-21-T 
3  ICTY No.IT-95-9 
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12 	It is not contested that the principle of res judicata is applicable to the 
Special panel. The only issue here is whether or not the principle of 
res judicata is applicable in the present case. 

13 	Both the Defense and the prosecution agree that the facts of the above 
cases referrred to in paragraph 11 are different from the present case. 
Those cases mentioned above are relating the first one to the use of a 
testimony of co-accused as evidence trial, the second to the defects in 
the form of an indictment, the third to the production of documents 
and witnesses by a third party, and the last one to the severance of 
trials. As raised by the defense, no one of the cases or any other case 
was found to show Where the principle of res judicata applies in 
relation to matters of detention. 

14 The defense argued that bail matters could never be res judicata 
because the length of detention is a constantly changing 
circumstance which should be reviewed at regular interval as provided 
for under section 6.3 (k) of the rules. 

15 	It is the opinion of this Court that decisions relating to the detention 
can be revisited only with new grounds. It would be a waste of time 
and useless to issue a decision, which immediately after can be 
revisited without presenting any new ground. The right of the accused 
to have his detention reviewed at regular interval does not mean that a 
party can bring before the Court the same reasons upon which the 
Court initially decided. Only new grounds have to be submitted. 

16 	In the present case the Special Panel has previously decided on the 
issue of the detention of the accused Jose Cardoso for the duration of 
the trial. The Special Panel has in fact decided and reiterated the same 
decision on 4 previous occasions. 

17 	From the elements on the file, it is clear that many decisions have 
been made in order to extend the detention of the accused Jose 
Cardoso Ferreira for the duration of the trial. The basis of those 
decisions was mainly the risk of the accused to flee the jurisdiction in 
order to avoid trial and the gravity of the crimes. The Defense in her 

° ICTY NO.IT-96-2 I 
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submissions does not state any facts to show that the previous 
decisions of the Special Panel are wrong, in which case she would 
have seized the Appeal Court. 

18 	The Court agrees with the prosecutor that there must be finality to 
proceedings. Once an issue has been raised and deliberated upon, the 
same issue cannot be the subject matter of another decision in the 
absence of any new or change in circumstances. 

19 	However, in the present case, The Court finds relevant the 
submissions of the defense that the additional time passed by the 
accused in jail since the last order of detention, can be considered as a 
change in the circumstances of the case. Only the further delay gives 
the defendant the right to have his custody reviewed under Section 6.3 
(k) UNTAET Regulation 2000/30. 

With respect to the right of review of detention under Section 6.3(k)  
UNTAET Regulation 2000/30  

20 It is agreed on by both the Prosecution and the defense that pursuant 
to Section 6.3(k) UNTAET Regulation 2000/30, the accused has a 
right to have the grounds of his detention reviewed at regular 
intervals. 

21 	The Court considers that this right arises in two times: (1) when the 
previous period of detention expires and (2) where there are some 
changes affecting ancr one of the grounds upon which the accused 
person's detention is based. 

22 	In the present case the defense has raised the same grounds as it raised 
in its previous applications. Only the new delay in the proceedings, 
the issue of length of time, which is still on going, could be 
considered as a new ground submitted by the defense. 

With respect to the substantial grounds for continued detention 

23 	According to Section 20.7 of UNTAET Regulation 2000/30, the court 
may order continued detention if there is reason to believe that a crime 
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has been committed; that. there is sufficient evidence to support a 
reasonable belief that the accused was a perpetrator; and that there are 
reasonable grounds to believe that detention is necessary. 

24 Section 20.8 of UNTAET Regulation 2000/30 provides that 
reasonable grounds for detention exist when: (a) there is reason to 
believe that the detainee will flee to avoid criminal proceedings; (b) 
there is a risk that the evidence may be tainted, lost, destroyed or 
falsified; (c) there is reason to believe that the suspect will continue to 
commit offences or pose a danger to public safety or security. 

25 Section 20.12 UNTAET Regulation 2000/30 says: "On exceptional 
grounds, and taking into account the prevailing circumstances in East 
Timor, for particularly complex cases of crimes carrying 
imprisonment for ten years or more under• the law, the Investigating 
Judge or the Judge to whom the matter has been referred upon the 
filing of the indictment may, at the request of the public prosecutor, 
order the continued detention of a suspect, if the interest of justice so 
requires, and as long as the length of pretrial detention is reasonable 
in the circumstances and having due regard to international 
standards offair trial" 

48 	There is sufficient evidence to support a reasonable belief that the 
accused Jose Cardoso was the perpetrator of the alleged crimes with 
which they are respectively charged. 

26 This Court has already decided on the exceptional grounds of 
detention for the duration of the trial. It will check if anything change 
with respect to those grounds which are: Gravity of the offense, 
danger to victims, witness or any other person, length of pretrial 
detention and risk of flight. 

Gravity of Offences with which the accused is charged. 

49 The Court already decided in its decision issued on 27 November 
2001 that the crimes against humanity against the accused are serious. 
The penalty for those crimes is up to 25 years. It is not possible to say 
for sure that the accused will flee once released or will threaten the 
witnesses. No one can predict the future. However, the nature of the 
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allegations against the accused and the possible penalties create a risk 
that the accused may flee to avoid the criminal proceedings, or may 
attempt to interfere with the witnesses. The measures to protect the 
witnesses taken by the Court will be of little value once the accused is 
released. 

50 The accused Jose Cardoso Fereira alias Muzinho was arrested on 20 
May 2000. He is charged with 13 counts of crimes against humanity, 
including murder, rape, torture and persecution. Taking into account 
the fact that the penalty for the crimes the accused is charged is up to 
25 years on each count, there is a possibility that the accused will try 
to escape to avoid the sentence. There are a number of witnesses (30 
witnesses) who could provide information in this case, so they need to 
be protected. 

27 This Court agrees with the prosecutor that the gravity of the crimes 
with which persons accused are charged can be assessed as a ground 
for continued detention. Reference will be made to the Jurisprudence 
from the ICTR and ICTY, specially to the case Prosecutor v Jerome 
Clement Bicamumpaka 5  where the Court found: "19. Under these 
circumstances, and, notably (I) the gravity and factual and legal 
complexity of the charges against the Accused, (2) the "gravity" of the 
sentence he might be facing, should he be found guilty, (3) the 
complexity of the joint proceedings which adds to their overall length 
and (4) the necessity to deliberate and render decisions on the pre-
trial Motions filed by the Parties, the Chamber, mindful of the 
Accused's riEht. to be tried without undue delay envisioned under 
Article 20(c) of the Statute, concludes that the length of the Accused 's 
detention remains within acceptable limits and in accordance with the 
interests ofjustice." 

28 The Court deems also relevant to take into account, in the appreciation 
of the request for release, the alleged role of the accused person in the 
crimes charged. As submitted by the prosecution, Jose Cardoso, at the 
material time was Commander of KMP Militia and is charged for both 
Superior• responsibility under Section 16 UNTAET Regulation 
2000/15 and for individual responsibility under Section 14 UNATET 

s  Case No. ICTR-99-50-T 
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regulation 2000/30 for crimes he is alleged to have committed as 
enumerated in Counts 1 to 13. As a general principle, the greater the 
accused's role in an alleged crime, the more difficult it will be for the 
Court to release him. 

29 	The Court will refer, mutatis mutandis, to the case the Prosecutor v 
Delalic Et Al. In which the Trial Chamber held at paragraph 29 that: 
"The second element which must be considered in determining 
whether the accused has proven .exceptional circumstances sufficient 
to justify his provisional release is the accused 's role in the crime or 
crimes alleged. As noted earlier, the greater the role of the accused, 
the more difficult it will be for him to justO,  his provisional release". 6  
Of course, as advanced by the Defense, the Court takes into account 
that in ICTY the rule places the burden of proof of showing the 
absence of the grounds for detention on the defense while in 
UNTAET regulation 2000/30 the burden of the proof of such factors 
is on the prosecution. 

Danger to Victims, Witnesses or any other person 

30 This Court has already decided on 27 November 2002 that, although it 
is not possible to say for sure that the accused will threaten the 
witnesses once released, that the nature of the allegations against the 
accused and the possible penalties create a risk that the accused may 
attempt to interfere with the witnesses. The Court underlined also that 
the measures to protect the witnesses taken by the Court would be of 
little value once the accused is released. 

4 	The Accused person's undertaking that he will not communicate with 
any witnesses cannot be a guarantee that the accused will not do it, 
considering the circumstances of the case. 

This Court clarified the situation of the witnesses when on the 6 th  July 
2001 it took appropriate measures to protect the witnesses who are 
alleged victims of rape for which the accused Jose Cardoso is the only 
person charged in this case. The Court on the consensus of both 
parties granted this request from the prosecution and stated that: 
"This should be seen as consensual recognition that the witnesses are 

6 1T.96..2 1, paragraph 29. 
4 
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not safe and consequently there are reasons to preserve such means of 
evidence. Such measures shall be taken to remove any pressure or 
intimidation risk over people who will testify before this court". 

31 	It is true, as submitted by the defense, that there is no evidence that 
the accused had ever attempted to pressure or manipulate any of the 
victims and/or witnesses. However, the prosecution is also right to 
underline that the accused has been in detention and as such did not 
have the opportunity to communicate with the victims and/or the 
witnesses. In addition to that, and considering what has been stated in 
the previous paragraphs 30, 31, 32 and 33, the Court share the 
prosecution view that the release of the accused at this stage where 
trial has commenced would have a negative impact on the willingness 
of the victims and/or witnesses to participate in the trial proceedings. 

32 	This Court is still not satisfied that once released, the accused will not 
pose a danger to victims and witnesses. Reference an be made mutatis 
mutandis, to the ICTY case of the prosecutor v. Kunarac and Kovac 7  
the Trial Chamber says that it may only order the provisional release 
of an accused if it is satisfied that the accused will not pose a danger 
to any victim, witness or other person. It underlined that " The 
willingness of the accused to give personal undertakings in this 
regard, cannot be sufficient in the circumstances of the case, the most 
important of which is that other indictees arg still at large. 

51 	The fact that the evidence in the case has been collected and that there 
is no longer a danger of the accused tampering with such evidence 
cannot be relied on by the Court. Many witnesses are waited to come 
before the Court in order to give their testimonies. 

Length of pre-trial detention  

52 	This Court has already stated in its decision issued on 27 November 
2001 that the length of the pretrial detention constitutes an exceptional 
ground to release the accused. 

7  ICTY, The prosecutor v.Kunarac and Kovac 
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53 	Pursuant to Article 9 (3) of the International Covenant on Civil and 
Political Rights, anyone detained on a criminal charge has the right to 
trial within a reasonable time or to release pending trial: "anyone 
arrested and detained on a criminal charge shall be brought promptly 
before a judge or other officer authorized by the law to exercise

•  judicial power and shall be entitled to trial within a reasonable time or 
to release". 

54 Pursuant to Section 6 UNTAET Regulation 2000/30, the accused have 
the right to be tried without undue delay. That means that criminal 
proceedings must be started and completed within a reasonable time. 

33 	The issue of length of detention as an exceptional circumstance 
warranting release, and the issue of the right of the accused to be tried 
without undue delay is to be evaluated on a case by case basis and in 
light of several factors that may account for the length of detention. 

34 Among other factors, and as submitted by the prosecutor, the Court 
will take into account some elements as (1) the general complexity of 
the proceedings including the investigations in terms of both the laws 
and facts in light of the gravity of the offences the accused is charged 
with, (2) the number of motions filed by parties on various issues such 
as protective measures for victims, (3) motions for amendment of 
indictment, (4) motions for suspension of trial, (5) disqualification of 
the judges of the Special Panel and (6) numerous motions for release. 

35 	In the present case, it is true that the accused has been detained more 
than 21 months, and ihat the trial of case has been postponed many 
times for many reasons. However, considering all the factors 
enumerated in the previous paragraph, especially the nature and the 
seriousness of the charges, and also that the trial hearing in now on 
going, the length of detention of the accused is still reasonable, 
notwithstanding the duty of the Special Panel to expedite proceedings 
within the following months. 

36 This is in accordance with the jurisprudence of the International 
tribunals like for example in the case of the Prosecutor v Jerome 
Clement Bicamumpakas  in which the Court found reasonable in the 

• g  Case No. ICTR-99-50-T 
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circumstances the length of 2 years of detention. It stated: "the court 
has to have regard, inter alia, to the complexity of the factual or legal 
issues raised by the case, to the conduct of the applicants and the 
competent authorities and to what was at stake for the former, in 
addition to complying with the 'reasonable time' requirement." 19. 
Under these circumstances, and, notably (I) the gravity and factual 
and legal complexity of the charges against the Accused, (2) the 
"gravity" of the sentence he might be facing, should he be found 
guilty, (3) the complexity of the joint proceedings which adds to their 
overall length and (4) the necessity to deliberate and render decisions 
on the pre-trial Motions filed by the Parties, the Chamber, mindful of 
the Accused's right to be tried without undue delay envisioned under 
Article 20(c) of the Statute, concludes that the length of the Accused's 
detention remains within acceptable limits and in accordance with the 
interests ofjustice." 

55 	In light of all those reasons, the length of Jose Cardoso's detention 
remains within acceptable limits in accordance with the interest of 
justice and international standards of fair trial. 

Risk of Flight 

46 	This Court has already decided in previous decision that the nature of 
the allegations against the accused and the possible penalties create a 
risk that the accused may flee to avoid the criminal proceedings 9 . 

56 	It shall not be a general rule that persons waiting trial be detained in 
custody, but release shall be subject to a guarantee to appear for trial. 
However, the risk of flight is relevant to justify the pretrial detention. 
And in the present case, it has been shown that there is a risk that the 
accused will flee if released. 

47 	The fact that the accused does not have travel documents cannot be a 
guaranty that the accused will not flee. He was able to enter East 
Timor without any document. 

48 	There are no grounds to say that the accused left West Timor under 
threat and that his life and his family life will be at risk if he should 

9 Special Panel for the trial of serious crimes, the Prosecutor v.Joni franca and 3 others, 27 November 2001. 



return. The accused is alleged to be militiamen and many alleged 
militiamen, whose indictments are pending before the Special Panel, 
are reported to be in Indonesia. The Prosecutor has submitted that 
even in the present case two of the accused collaborators are still at 
large in West Timor, By considering the accused persons in the first 
indictment, the Court was indeed convinced that 2 of the alleged 
collaborators of the accused are at large. 

57 The Court is of the opinion that the fact the accused returned 
voluntarily from West Timor to East Timor couldn't be a guaranty he 
will not try to go back there once released. As submitted by the 
prosecution, the accused was not indicted yet with 13 counts of crimes 
against humanity, as he is for the present moment. 

58 This Court is therefore not satisfied that once released, the accused 
will appear for trial. 

59 For all the above reasons, the Court deems unsubstantiated the request 
presented by the Defense for the accused Jose Cardoso Ferreira. 

The Court: 

60 Rejects the request of the Defense. 

61 Decides to extend the detention of the accused Jose Cardoso Ferreira 
alias Muzhino for the duration of the trial. 

Dili, April 27, 2002 

Judge Sylver NTUKAMAZINA, Presiding 	 •t` \1(\  

VIVO 
• 

Judge Benfeito MOSSO RAMOS 

Judge Maria NATERCIA GUSMAO PERREIRA 
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To: Judge Aderito Tilman, Judge Administrator o Dili District purr 
t 

From: Judge Sylver Ntukamazina 
Judge Maria Natercia Gusmao Perreira 
Judge Benfeito Mosso Ramos 

Date: 5 March 2002 

ffrININI) 
W-WV 4.1102,1 

UNITED NATIONS NATIONS UNIES 

ETPA 

East Timor Public Administration 

DISTRICT COURT of DILI 
SPECIAL PANEL for SERIOUS CRIMES 

CC: The Public Prosecutor 
The Defense for the accused Jose Cardoso 
The Defense for the accused Gouveia Lete 
The Defense for the accused Joao Franca Da Silva 

Subject: Application of the Defense for the accused Jose Cardoso to excuse  
the Judges of the Special Panel to trial the Case No.4/2001.  

This morning Defense Counsel for the accused Jose Cardoso, Sylvia 
de Bertodano and Cancio Xavier submitted an application for 
suspension of proceedings in Case No. 04/2001: The Public 
Prosecutor v. Jose Cardoso and others. 

This motion was made in light of the application of the Defense for 
Jose Cardoso applying to the Judge Administrator to excuse the 
judges of the Special Panel from their functions with regard to the trial 
of Jose Cardoso. 

1 



3 	In order to ensure the protection of the rights of the accused Jose 
Cardoso to a fair trial, since he is casting doubt on the impartiality of 
the judges in the case, and at the request of the defense, this Court 
deemed it appropriate to decide to suspend the proceedings until the 
decision of the Judge Administrator is issued. It was also decided to 
ask you to deal with the application before you as a matter of urgency 
in the interests of justice. 

4 	The other co-accused in the case, Joao Franca Da Silva and Sabin° 
Gouveia Lete are parties neither to the application for excuse of 
judges, nor to the motion for suspension of proceedings. 

The Defense for the accused Jose Cardoso reacted against a decision 
of this Court deciding orally during the trial hearing to continue 
referring to some protected victims, witnesses in the case, as victim A, 
victim B and victim C. Based on that decision, the Defense for Jose 
Cardoso concluded that the impartiality of the Special Panel in this 
case might reasonably be doubted. " 

The Criminal Code of Procedure allows the persons presumed to be 
victims of an offense to be called as such (victims) before the case is 
determined, for example in Section 7.4, Section 21.1, Section 34.3 (b) 
and (c), and Section 36.8 of UNTAET Regulation 2000/30. 

7 	Pursuant to Section 12.2 of UNTAET Regulation 2000/30, that status 
of a person as a victim is not related to whether the perpetrator is 
identified, apprehended, prosecuted or convicted. This confirms that 
before the final decision or conviction of the accused, some persons 
may be called victims during the proceedings. 

8 	The proceedings before the Special Panel have always allowed the use 
of the term "victims" before the matter on issue was decided and 
before a determination was made of the accused person's guilt or 
innocence. 

9 	In the Indictment, those persons are identified and mentioned by the 
Public Prosecutor as victims as required by the law (Section 24.1 (e) 
of UNTAET Regulation 2000/30). 



10 	In the present case, from the beginning of proceedings until now, the 
persons in question have been referred to as "victim A, victim B, 
victim C". In so doing, the Court was not considering that a crime has 
been committed against those persons. The term was used simply 
because it is a word chosen by the law to designate a person presumed 
to be a victim of an alleged offense. That kind of interpretation of the 
law cannot lead to the conclusion that a crime has been committed 
against the alleged victim, before the matter is determined. It does not 
pre-judge the issues in the case, and therefore does not bring prejudice 
or undermine the presumption of innocence of the accused. 

11 	On 15 February 2001, the Public Prosecutor requested protective 
measures in respect of those victims .' and the Court granted those 
protective measures in their capacity as victims and witnesses. 2  

12 	That is why this Court decided to continue calling them "Victims", 
without prejudice to the presumption of innocence of the accused, and 
a final decision in the case finding the accused innocent or guilty in 
respect of the charges against him. 

13 	This decision was made orally for the sake of time, since the matter in 
issue was considered as a simple use of a term "victim" according to 
the rule of procedure which applies in East Timor. 

14 The Court deemed that its decision on the matter did not require more 
explanation since the sense of the use of the term "victim" during the 
proceedings and before the substantive issues in dispute are 
determined is obvious in UNTAET Regulation 2000/30. 

15 	It is very clear that the use of the term "victim" by the law and this 
Court during the proceedings in the context referred to above is far 
from pre-judging the substantive issues at trial. 

Application for protective measures for victims of sexual offences pursuant to section 28.2 B of 
Regulation 2000/30 on the Transitional Rules of Criminal Procedure. 

2. Dccision of 6 April 2001 on "The protection for the victims and witnesses A, B and C". 



Arefidix 
Case No. 04/2001 

THE PROSECUTOR 

V 

JOSE CARDOSO 

ANNEX TO MOTION FOR RELEASE FILED 27 MAY 2002 

1. The Defence further to its application filed 27 May 2002 makes the following 
requests; 

a. That a response from the Special Panel be issued with respect to the question of 
release as a matter of urgency; 

b. That the Special Panel consider the further change in circumstances  with respect 
to the filed Motion for Release, as outlined in this annex; 

c. That the Special Panel for all the reasons given in the original motion and in this 
annex release the Defendant forthwith; 

2. In further support of the case for release, the Defence submits the following: 

a. The continued delay places an increased urgency upon a resolution to the original 
motion filed 27 May 2002. 

b. The continued delay can be considered as a further change in circumstances, as 
stated in a previous decision of this panel (Decision to the Application for the  
Release of Jose Cardoso Ferreira alias Mouzhino,  April 27 2002, at 19). 

c. The continued delay gives the Defendant the right to have his detention reviewed 
under section 6(3) k of the rules. 

d. The continued delay is not of the making of the Defendant. 

3. There have been no hearings in this case since the original motion was filed on 27 
May 2002. 



4. The trial was due to continue on 16 September 2002 but was postponed again due to 
the unavailability of a Judge. 

5. The Defence refers the court to Article 9.3 of the International Covenant on Civil and 
Political Rights with respect to the entitlement of a Defendant to be tried within a 
reasonable time or be released. 

6. With respect to the international requirement for expeditous hearing the Defence 
makes the following observations; 

a) The Defendant was first arrested on 20 May 2000. He has now been on custody, 
taking into account his 17 days absence in August-September 2002, for 2 years, 
3months and 21 days. 

b) The trial of this case opened on 4 March 2002. 
c) After many delays since its last hearing date on 16 May 2002, the trial was 

rescheduled to begin on 16 September 2002 
d) The trial has now been postponed once again to 15 October 2002 
e) In between the making of original application for release filed 27 May 2002 and 

the filing of this annex, the Defendant along with a substantial proportion of the 
prison population absented himself from the prison on 16 August 2002. 

0 The Defendant surrendered himself at the next hearing date then listed, 2 
September 2002. He presented himself in the first instance to the Dili District 
Court; when he learnt that the hearing had been postponed, he presented himself 
to Becora Prison where he was readmitted to custody. 

g) Contrary to the Prosecution case against release the Defendant: 

i) Did not try and flee the jurisdiction; 
ii) Did not attempt to evade the court or his obligations before it; 
iii) Did not pose a risk to the community at large; 
iv) There are no allegations that the defendant committed further offences 

whilst at large 
v) There are no allegations that the defendant approached prosecution 

witnesses whilst at large 
vi) There are no allegations that the Defendant made any attempt to tamper 

with evidence or pervert the course of justice whilst at large. 

7. The Defence maintains that given excessive delays in this matter the release of the 
Defendant is: 

• Consistent with the defendants rights, having due regard for international 
standards of a fair trial 

• Consistent with the rules of the court, specifically regulation 20.12 that provides 
that prolonged detention should only be continued on exceptional grounds. 



8. In the Alternative, the Defence maintains that substitute restrictive measures pursuant 
to S. 21 of Regulation 2000/25 would allay any residual concerns of the court 

1 October 2002 

Sylvia de Bertodano 
Gwynn MacCarrick 
Counsel for Jose Cardoso 
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REPUBLICA DEMOCRATICA DE TIMOR-LESTE 

DISTRICT COURT OF DILI 

SPECIAL PANEL FOR SERIOUS CRIMES 

Before: 
Judge Sylver Ntukamazina, Presiding 
Judge Benfeito Mosso Ramos 
Jusge Maria Natercia Gusmao Ferreira 

Case No 04/2001 

THE PROSECUTOR 

V 

JOSE CARDOSO 

SUBMISSIONS AS TO THE ADMISSIBILITY OF EVIDENCE RELATING TO 
CONSENT IN THE CHARGE OF RAPE AS A CRIME AGAINST HUMANITY. 

For the Prosecutor: 
Essa M. Faal 
Shyamala Alagendra 

For the Defendant: 
Sylvia de Bertodano 
Gwynn MacCarrick 



Case No 04/2001 

THE PROSECUTOR 

V 

JOSE CARDOSO 

SUBMISSIONS AS TO THE ADMISSIBILITY OF EVIDENCE RELATING TO 
CONSENT IN THE CHARGE OF RAPE AS A CRIME AGAINST HUMANITY 

The Defence say as follows; 

1) That consent, or the absence thereof, is an essential element in the crime of rape in 
international law. 

2) That the Application of Section 34 (3) of UNTAET Regulation No. 2000/30 on 
Transitional Rules of Criminal Procedure with respect to the admissibility of evidence 
relating to consent in rape is not intended to act as a blanket prohibition to the defence 
of consent in sexual assault cases. 

3) That the admission of all evidence, is governed by Reg. 34(1) of the Rules of 
Criminal Procedure UNTAET Reg 2000/30, which states the Court may admit and 
consider any evidence that it deems is relevant and has probative value. 

4) That the evidence that goes to prove or deny an essential element of a crime is, on the 
face of it, probative. 

Definition of rape in International Law 
1) The specific elements of the crime of rape, which are neither set out in the 

Regulations governing the Special Panel, nor in International Humanitarian Law or 
human rights instruments were the subject of consideration in the ICTY judgement of 
Prosecutor v Furundzija l  

2) In the subsequent decision of Prosecutor v Kunarac2  the Trial Chamber considered 
the definition used in Furundzija and held that the elements were to narrowly defined 
than is required by international law. 

I  Prosecutor v Furundzija Case IT -95-17/1-T Judgement 10 December 1998 
2  Prosecutor v Kunarac et al Case No IT-96-23-T & IT-96-23/1 -T, 22 February 2001. 



3) The recent decision of Kunarac departed from Furundzija definition on the 
fundamental issue of consent. The Trial Chamber held; 

In stating that the relevant act of sexual penetration will constitute rape 
only if accompanied by coercion or force or treat offorce against the 
victim or a third party, the Furundzija definition does not refer to other 
factors which would render an act of sexual penetration non-consensual 
or non-voluntary on the part of the victim. 

4) The Kunarac judgment goes on to state at para 440 that; 

In the view of the present Trial Chamber, the legal systems there 
surveyed, looked at as a whole, indicated that the basic underlying 
principle common to them was that sexual penetration will constitute rape 
if it is not truly voluntary or consensual on the part of the victim. (...) The 
relevance not only offorce, treat offorce, and coercion but also of 
absence of consent or voluntary participation..." 

5) The judgement of Kunarac proceeded to look at the domestic application of the 
crime of rape throughout the international community (para 443-460), specifically the 
nature of sexual acts which potentially constitutes the rape, and the circumstances 
which render those sexual acts criminal. The Trial Chamber went on to find at para 
463; 

Where consent is an aspect of the definition of rape in national 
jurisdictions, it is generally understood ...to be absence of consent which 
is an element of the crime. 

Application of Section 34(3) of UNTAET Regulation No. 2000/30 on Transitional 
Rules of Criminal Procedure with respect to the admissibility of evidence relating to 
consent in rape. 

I) Section 34.3 states: 

"In cases of sexual assault: 

a) no corroboration of the victim's testimony, shall be required; 
b) consent shall not be allowed as a defence if the victim: 

(1) has been subjected to or threatened with or has reason to fear violence, 
duress, detention or psychological oppression, or 

(2) reasonably believed that if the victim did not submit, another person might be 
so subjected, threatened or put in fear; 

c) before evidence of the victim's consent is admitted, the accused shall satisj) the 
court, in camera, that the evidence is relevant and credible; 

d) prior sexual conduct of the victim shall not be admitted as evidence." 



2) Section 34.3(a) and (d) are not in issue for the purpose of this motion. 

3) This section is virtually identical to Rule 96 of the Rules of Procedure and Evidence 
in the ICTY and ICTR. 

4) The case of Prosecutor v Kunarac, Kovac and Vukovic3  is the most recent relevant 
case to deal with Rule 96. At paragraph 462 the court states: 

"The reference in the Rule to consent as a "defence" is not entirely consistent 
with traditional legal understandings of the concept of consent in rape. Where 
consent is an aspect of the definition of rape in national jurisdictions, it is 
generally understood (...) to be absence of consent which is an element of the 
crime. The use of the word "defence", which in its technical sense carries an 
implication of the shifting of the burden of proof to the accused, is inconsistent 
with this understanding. The trial chamber does not understand the reference to 
consent as a "defence" in Rule 96 to have been used in this technical way." 

5) In paragraph 464 the court continued, and stated that; "the Trial Chamber must 
interpret the Rules of Procedure and Evidence in the light of the relevant 
international law." As such, the Trial Chamber reaffirmed that the reference to 
consent not being allowed as a 'defence' in Rule 96 of the statute, was not to be 
attributed the meaning of defence in the technical sense; 

"Consistently (sic) with its understanding of the definition of rape in 
international law, the Trial Chamber dbes not interpret the reference to 
consent as a "defence" as a reference to a defence in its technical sense." 

The application of rule 34(3) in practice 
1) The Prosecution bears the burden to establish absence of consent 

2) This requires the witness to give evidence and submit to subsequent cross 
examination. 

3) In cases where rape was the only charge in issue it would be feasible to hold a voir 
dire on this matter and for the Special Panel to make a final determination as to 
whether the victim was ostensibly detained or otherwise coerced. 

4) However in the present case, the charges of both detention and rape are in issue, and 
both charges arise out of the same set of facts. 

3  International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, 22 February 2001 



5) In such circumstances a.voir dire would require the court to make a final decision as 
to whether the elements of detention are satisfied, prior to all the evidence being 
presented, including that of all three protected witnesses, as well as closing 
arguments. 

6) Defence submit that the practical application of this rule would require as follows:- 

(a) The Court to hear the Victims' evidence in relation to both the 
detention charge and the rape charge. 

(b) The Court to permit cross examination; 

(c) Where the defence raises issues relating to the witness's consent the 
Court to admit such evidence on the basis of relevance and credibility 

(d) As per the previous ruling of this Special Panel in the present case, in 
order to test the reliability of evidence the court must first hear that 
testimony; 

(e) After closing arguments, and at the time of judgment, the Court would 
first make a determination as to whether the elements of the charge of 
detention were satisfied. Should the elements of detention be so 
satisfied, then factors referred to in section 34(3) may be deemed to 
negate evidence of consent. 

(f) In such an event, the court would then consider what weight to attach 
to evidence and any summations made on that evidence proffered by 
the accused in relation to the element of consent; 

(g) Conversely, where the Court makes a finding that the elements of the 
charge of detention have failed to be established, then the Court would 
proceed to consider whether the evidence presented by the accused is 
relevant and credible, and so-should be admitted in relation to the rape 
charge. 

Elements of the charge of Rape 
1) As per the ICTY decision of Prosecutor v Kunarac, Kovac and Vukovic at para 460, 

for the prosecution to discharge the burden in relation to the charge of rape, they 
must satisfy the following elements; 



Actus reus 
(a) sexual penetration however slight 
(b) of the vagina or anus of the victim by the penis of the perpetrator or 

any other object used by the perpetrator; or 
(c) of the mouth of the victim by the penis of the perpetrator 
(d) where such sexual penetration occurs without the consent of the victim 

Mens rea 
(a) intention to effect sexual penetration 
(b) knowledge that penetration occurred without the consent of the victim. 

2) Where the charge is rape as a crime against humanity, additional elements will need 
to be satisfied. Specifically, in addition to an intent to commit the underlying offence, 
the accused must be shown to have known that there was an attack on the civilian 
population and that his acts comprised part of that attack. 

Admission of Evidence 
1) The Defence submit that the admission of all evidence, is governed by Reg. 34(1) of 

the Rules of Criminal Procedure UNTAET Reg 2000/30, which states: 

"The Court may admit and consider any evidence that it deems is relevant 
and has probative value with regard to issues in dispute." 

2) The application of the criteria of admissibility (relevance and probative value) has 
been clarified by a majority of Trial Chamber II of the ICTY in the Tadic case. 4  This 
decision established that evidence which is both relevant and probative must also 
enjoy some component of reliability. 

3) The role that reliability plays in determining the admissibility and the probative value 
of evidence is further clarified by the decision of the ICTY in the Delali case. 5The 
Trial Chamber there stated that: 

4 The Prosecutor v. Dusko Tadi. See "Decision on Defense Motion on Hearsay", Case No. IT-94-1-T (5 
August 1996). 

5 The Prosecutor v. Zejnil Delali, Zdravko Mud i a/k/a "Pavo", Hazim Deli and Esad Lando a/k/a "Zenga". 
See "Decision on the Prosecution's.Oral Requests for the Admission of Exhibit 155 into Evidence and for 
an Order to Compel the Accused, Zdravko Muci, to Provide a Handwriting Sample", Case No. IT-96-21-T 
(21 January 1998) (RP D5395-D5419). 



"for evidence to be relevant, and to have a nexus between it and the subject 
matter, such evidence must be reliable. The same is true for evidence which is 
said to have probative value. "6  

4) The Defence argues, consistent with decisions of the ICTY, that there exists a 
relationship between relevance, probative value, and reliability. The reliability of 
evidence does not constitute a separate condition of admissibility; rather, it provides 
the basis for the findings of relevance and probative value required under Rule 34(1) 
for evidence to be admitted. 

5) As a general principle, the Special Panel should then attach probative value to 
evidence according to its credibility and relevance to the allegations at issue. 

6) It is respectfully submitted that the Special Panel must assess the relative weight and 
probative value to be accorded to each  piece of evidence, and admit such evidence in 
the context of all other evidence presented to it in the course of the trial. 

7) The Defence submit that evidence that goes to prove or deny an essential element 
of a crime is, on the face of it, probative. 

8) Finally, the Defence maintain that permission to cross-examine on the basis of 
consent, is 

(i) consistent with the understanding of the definition of rape in 
international law, and 

(ii) consistent with the accused's right to under section 6.3(g) of 
UNTAET Reg 2001/25 to examine, or have examined the 
witnesses against him 

6  Ibid. para 34 
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Submissions 

1. In a recent decision the Special Panel ordered that the Defence Lawyers Unit 
should assign additional Defence Counsel for Jose Cardoso. 

2. Prior to the request Jose Cardoso had requested that Defence Lawyer Siphosami 
Malunga be assigned to the case. The court subsequently ruled that there was no 
bar or inhibitions imposed on Defence Counsel Siphosami Malunga appearing. 

3. At the time of the court order, Defence Counsel Siphosami Malunga was 
unavailable to represent Jose Cardoso and informed him and the court of this. In 
addition, the Defence Lawyers Office indicated that it was de facto discharging its 
duty to provide Jose Cardoso with two lawyers as Ms Sylvia BertodanO was still 
also participating in the case even though her contract with the 'UNMISET had 
terminated. The Defence Lawyers Office indicated that until Ms Sylvia Bertodano 
left she would continue to represent Jose Cardoso and the Unit would make 
arrangements for her replacement. The Defence Lawyers Unit bears the ultimate 
responsibility of ensuring that persons are provided with legal representation 
before the Special Panel for Serious Crimes. 

4. Ms Sylvia Bertodano is set to leave East Timor shortly, possibly in the next two 
days. 

5. Defence Lawyer Siphosami Malunga is now available to represent Jose Cardoso 
in satisfaction of Jose Cardoso's previous request and in replacement of Ms 
Sylvia Bertodano. 

6. Subject to Jose Cardoso's agreement, the Defence• Unit, pursuant to the court 
order has assigned Mr. Siphosami Malunga as additional counsel to represent Jose 
Cardoso in this matter. 

7. Mr. Siphosami Malunga has approached the current Defence Lawyers for Jose 
Cardoso, Ms Sylvia Bertodano and Gwynn MacCarrick with the request for 
permission to inform Jose Cardoso of his availability to represent him. This 
request has been denied by both his counsel. In short they have flatly refused to 
let him inform Jose Cardoso of his availability. 

8. Defence Counsel Siphosami Malunga has no interest in and has no intention to 
speak to Jose Cardoso in the absence of his counsel. He however believes that it is 
crucial that the Order of the Honourable court should be complied with and the 
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wishes of the accused to the extent possible be complied with regarding counsel 
of his choice. At the very least Jose Cardoso should be informed that Mr. 
Malun.ga for whom he has requested is available to represent him now. It is for 
him to decide whether he still wants to retain him as his additional counsel not for 
his lawyers to decide. 

9. The Court has the overriding responsibility to ensure that the rights of the accused 
person are respected and in this regard a request is hereby made that the Court 
informs Jose Cardoso of this change in circumstances and the availability of Mr. 
Malunga for him to decide if he still requires his services. 

Defence . 
I i 	alunga i$1 

el, 
iphosa  

Defence Lawyers 
Unit 
27 November 2002 
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Belo, Amelia 

.. 	 . 	 .. . . . 

• • 

Sometime In May 1999, militia came to her house and 400zianem5ed ter ectheeh mall metghino was anned.with ri 	and others with machete, swords 8 knives. The militia:r, 
beat her husband Bendlto and tied him up. Next day  thkerfilfia tied her hands behind her back end made her walk to Loiotoe. There she was placed In a small room together with 
Auras, Mao, Jose, Mario, Jose 8 Jose Afonse. Locked in there for almost 2 months. NI/Militia did not give them food or water-given by local villagers. Bandit° was also taken to 
Lolotoe and detained. Room was too small and there were too many people detained in the room, she was not able to sleep. Only the local priest 8 nuns were allowed to visit 
them. They were pewee by the militia. Mouzteno checked on them to make sure they did not escape. Asked Mouzhino for forgiveness but he refused to release them. End of 
June husband. bandit° offered sandalwood as a gift to Mouzhino for their release. Mouzhino accepted. A letter of release was issued and all were released sometime in July. 
The reason why she was abducted was because son Mario was a Fallnal member. ' 

Bendito Da Costa 
_/. 

Sometime around 22/5/99, 5 KMP militiamen came to his house. Commader of KMP was Mouzhino, he was present wearing TNI uniform and carried a rifle. The others present 
were Bento,Armando„ Aquatint, 8 Felipe. They were wearing civilian clothes and had Indonesian flag tied around their heads,carrying machetes. The militia threatened and 
Interrogated Bendito on whereabouts of his son marl°. Mouzhino beat Bendito. MouzhIno then ordered the men to tie him up. He was tied to a chair and his hands tied behind him 
to a pole. bendito was told not to move Of the Villagers will be killed.. He was tied all day and all night until next day. The next day the militia returned and made them walk to 
Loiotoe he, his wife Amelia Belo, Auras Cardoso & her 2 children. They were taken to a house and locked In a room -closed the windows and doors. There was a guard with rifle 
/ machete. When they arrIevd there a policemen punched him in the face & Interrogated him on the whereabouts of his son. 

Kept in the room with the ors for almost 2 months. Taken out every couple of days to be interrogated about his falintil and pro-independence activities 8 whereabouts of his son. 
Amelia Belo, Auras Cardoso, her 2 children, Mao Manuel, Jose Gouveia Leith, Mario Goncalves 8 Jose Moniz were in the room too. Mouzirino kepty demanding him to get 
sandalwood. He went to get sandalwood. After he gave it to him, Mouzhino started preparing release letter. They were all released and gave them the letter to take to village 
chief. He saw Sabino Gouveia type the letter and Mouzhino signed It.The building they were kept in was the Koramil. After 2 weeks they were moved to PKK building and kept 
there until release. During detention in Lolotoe saw Bambang Indra and Jhonl Franca a few times. The reason for his detention was because he was a pro-Independence 
supporter and his son Is a member of Fannin. Bandit° is a CNRT member and a pro- independence supporter since 1975. 

1.. 

Cardoso, Aurea 

' 

• 

. 	 . 
Aurae Cardoso and her husband supported Falintli with food. Sablno Gouveia Leite was aware of their support for Falintli. Leaders of KMP militia were Jose cardoso 8 Jhoni 
Franca. There was a rumour that the leaden, were hunting FalIntli supporters to kill them. Left and went to uncle's hse with husband Sebastian Amaral and children in Sual. On 
20/5/1999 uncle's house was surrounded by approx 50 militia led by Mouzhino who was wearing TNI uniform and carried a rifle. Sabin° Gouveia Leite knew she was hiding at 
her uncles house In Tobu sub-village. Antonio Bere was also there. Anotnio Bere knocked on the door and asked her to come out . She delayed, finding the keys and the militia 
were throwing stones. She exited the harm) with her children through the window. During that time, Mouzhino then arrested her and her children because they couldn't find her 
husband.Husband had gone Into hiding. She said he fled to the jungle. Stopped over at Jacob Da Costa Barros's house. Next day proceeded to Lolotoe to the Koramil camp in 
Ralmea Village. Loiotoe. VVhen she was arrested Mouzhino told her that she will be detained at koramli Lolotoe. He told her she will be there until 

they found her husband. Detained until 19/7/1999. 	The others detained were Emilia Moniz, Angela Teresa, Bandit° Cardoso, Jose Moniz, Mario Gonncalves, Huvino Nononita, 
Zeca Monis, Jose Gouvela, Manul Adao. Didn't get food, except from the villagers. Guarded by militia with traditional weapons. She was questioned on whereabouts of husband 
and to vote for autonomy. JOnl Franca Dime and asked if she fed Falintll, he said if she didn't tell him the truth hell cut her children's ears and make her eat them. She admitted 
to Jhoni Franca. Mouztfino questioned her daily and the others. He threatened that they wld all be killed If they didn't vote for autonomy. Jhoni Franca, Mouzhino 8 Sabino held 
meetings in Sabino's house. Everyone knew it was Sabin° who was giving information to the militia on people supporting independence and Falintil. Sabino had threatened her 
and her husband previously. 

Goncalves, Mario 

Known to be independence supporter,member of CNRT 8 dadestine supporter of Falintli. He would go to the houses and tell people to vote pro-Independence 8 spoke publicly 
on it. Jhonl Franca & Jose Cardoso were leaders of militia. Was hiding In the jungle-feared being killed. Was told that his family may be killed because of him so he came out of 
the jungle. Went to the church hoping the priest will save him when the militia came. On 24/5/1999 militia came to the church. About 100 of them. Jhani Franca and Cardoso led 
them. he was arrested and taken outside. 5 militia held his arms whilst other beat him with 'sticks and kicked him. Dragged him to CNRT office, 	to the field outside. There 
Sabino, Cardoso and Joni Franca called i'jrirt names of people and they took turns to beat hIm. Jose Cardoso pointed rifle at him and Joni cut his right arm with a machete three 
times and stabbed his shoulder. Sabino then told Cardoso 8 Jhoni to cut off his right ear. Jhonl Franca & Cardoso were wearing TNI uniform. Cardoso pointed gun at him and 
Jhoni cut off his ear, threw lion the floor and he was forced 	 • 

to eat it. He did IL Jonio & Cardoso ordered him to be detained with the other detainees. 	Stayed there for abut 8 weeks. Election day Jhoni Franca & Cardoso came to 	Gude 
village and told everyone to punch the top one (voting card) boos that was autonomy or they would be killed. After election went to the mts. Came back after 1 month and found 
house burnt. 	. 

• 

• 
De Jesus, Rosa 

Witnessed Auras Cardose being kidnapped by KMP militia & her house being burned sometime in May 1999. She was home in May 199 when she saw some militia men taking 
Aurea from her house to Lolotoe. Mar they took her they burned her house. Knows militia came to look for Aurea's husband Sebasttaun Amaral because he was independence 
supporter, Falinfil 8 CNRT. Militia cid not find him so took Auras 8 burned her house. DMP militia came to her looking for her husband too old not find him so assaulted her - 
Dorningus Metan. her husband is CNRT SEc. In their village. 

Gouvela Leite, 
Jose 

Active pro-Independence supporter. He ran away into the Jungle after hearing that the militia were killing pro-Independence supporters. On 7/5/1999 was delivered a letter by his 
brother Anibal. The letter was from Sablno GOUVela Lek,, chief of Gude village requesting him to come down to Lolotoe and report himself to the militia leaders so he'll be free. 
Was told by some people that If he did not go his family will be killed. On 21/5/99 came to give himself up to the KMP commanders Joni Franca 8 Cardoso. Sabino took him to his 
house. Shortly after Joni 8 Mouzhino arrived. He  came out shook their hands, told them who he was and they said they had been looking for him and both said *male. About 20 
militia came out of the bushes surrounding the house.Both Joni 8 Mouzhino were wearing TNI uniform 8 carrying rifles. The others were carrying swords 8 machetes. He was 
taken to the elementary school and was beaten by militia on the order of Mouzhino. Jhonl 8 Mouzhino did not beat him but ordered the others to beat. He was beaten until they 
reached the CNRT office. Outside at the playground Joni 8 Mouzhino interrogated-trim on his Falintil activities. Jhoni 8 Mott:chino ordered 8 militia members to beat him. They cut 

. 
Then detained in a room with Aurae, Bendlto, Amelia Belo, Argentina Cardoso. Next day Adao Manuel was brought No food was given. Than taken to PKK building, guarded by 

armed men. Everynight TNI Bambang lndra 8 Denls Da Costa interrogated him. At PKK Angela, Isabel,Laurinda Joined them. The 3 girls were forced to slaY In Jhonl Franca's 
hse and were taken to West Timor. 

Bendito Da Costa, 
Amelia Belo, Adao 

Manuel, Mario 
Goncalves, Jose 

Gouvela Lelte & Aurea 
Cardoso & 2 Children 

Sabine' 
Gouvela Lelte 
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Ad 	Manuel 

-. 	 , 	 •; 

On 22/5/99 around 2pm at Lolotoe, he was at the church with Mario Gonsalves, Jose Afonso & Afonso noronha, hiding from militia. John Madeira from KMP militia called out to 
his men (Vincente) to get Mao Manuel. Am came  out and his hands were tied by John Madeira and he was taken to military sub-disbict in Lolotoe. There he was put Inside a , 
house with 3 rooms. Joni Franca & MOuzhino arrived and assaulted him. Jon l kicked him several times In the ribs & Cardoso cut his right ear with a knife. Assaulted him for 
about 2 hours. Jhonl & Cardoso dragged him te  me playground and interrogated him about his support for Panel. He conbfessed his support for falinal and they continued to beat 
him he was taken back to the room, he was assaulted & interrogated by Jhonl and Cardoso the whole time he was locked up. Cardoso threatened to kill him, was not given food 

or water from the Militia Only from the priest Released on 14 July 1999. He is was an active Independence supporter - this Is the reason for his kkinap & torture 
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Herrnminio Da 
Grace .  

. 	. 	 . 
Joined CNRT In 1996, and was the chief person Jolpo sub-village, Village Guda. Spoke to people about self-determination, dernormacy.freedom of colonisation and freedom of 
choice. Movement consisted of 70 members:. Worked as Co-ordinator of Agriculture, and so was able to speak to over 6.000 people from 7 villages-1359 families. in 1997 TNI 
became aware of his invoNement with CNRT. His name was given to them by local militia intelligence officer Francisco Noronha .1 Village Chief Sablno Gouvele lee. On /1"Q A 
20/5/1999 on the way to Mallana was stopped at Gude by 2 KMP militia 'Jose AAauputa (brother of Mouzhino Cardoso) and anor. They told him Cardoso and Joni Franca 
(commander of KMP) wanted to see him. He was taken back to Lolotoe to Joni Franca's hse. There were Oyer 20 militia there.Benclito 8 Armando stood guard outside while 
Franca & Cardoso interrogated him Inside.-He was asked to go to the KORAMIL where he was Interrogated again about his radio used to contact Falintil on 3/5/99. He was then 
Interrogated by 2 Indonesian soldiers . One of them put the chair leg on his foot during the questioning After that told to go as undes home - Manuel Da Costa (low ranking Ni 
nfliml Win linnan none nne1 In Pronna'a linnns lUnat nf 11.111no In mills. rannn 
Was held from 3.5.99 to end of July 1999: UNAMET arrived and let him go. Also saw Joao Tavares on 10/5/99-a celebration was held, All CNRT supporters were taken there E. ... 
had to take the oath to support autonomy. More than 1,000 people were there. On 16/5/99 Kaftan (Koramil) was killed & the militia rounded up CNRT supporters and some were 
beaten. Amongst those beaten were Jose Gouvela Lelte, Mario GonceNes. Mao Manuel and 2 ors all from Gude. 	. Hermlnio.Da Grace 
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Da Cunha, 
Mariana 

4 
, 

t 

On 20/5/99 approx 50 militia members from Lebos village and INI from Lolotoe came to Julpo sub-village. They were led by Jose Mouzhino Cardoso. Mouzhino ordered the 
villagers to go to the hse of Jacob Da Coats Banos (pro-autnm supporter). Approx 70 villagers came there. Mouzhino gave a speech & said the people were supporting Falintli 
with food and the girls were haveing r'shiPS with Falintil. he read out the names of Angela MOniz teresa, Laurlda Valente,Marlana and Isabel DOG Santos from a sheet of paper . 
he washo ldIng saying these 4 were havingeships with falintil. Believes the list was given to Cardoso by Sabino-village chief of Gude. Marlaan & the 3 girls were cooking for 
Falintil and Sabin° knew that Other villagers were alos but Sabino didn't know that very sure Sabin° gave the names. Militia left and ordered villagers to remain. About 3pm the 
militia maimed-Aurae Cardoso 8 her 2 kl:di were with them. Mointhino wore TNI uniform and carried long gun. The other militia carried traditional weapons. the villageres were 
told to go home and return next morning:returned next morning to Jacob's hse as told to. MouithIno ordered Mariana & the 3 girls to go with him & militia to Lolotoe. he had alrette 
8 other militia. IN Lolotoe Mariana & thelgals were taken to Sabina GL's house Aurea & kids were taken to Koramli (they were dropped first). the 4 of them stayed at Sabino's 

hse for 6 nights. Mere were his family 110001er militia there guarding the hse. Not allowed to leave the house. Only had contact with Sabino & he threatened them all the time 
saying they vAd not allow UNAMET to ceine io ET and he was angry that they were feeding Falintil 6 having eship with Feting!. Stayed there for 6 days. On 27/5/99 Jhoni Franca 
came to Sabino's hse and told Marlene tecorhe to the other room with him. Sabino said her name was not on the list and she old go. the 3 girls came back to the village 3 wits — 
later & they stayed overnight. They told her they were ordered to go back to Lolotoe. VVhen they came to the village they were alone and no militia 11 TNI with them. 

. Mariana Da Cunha 
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Vict im C 

Victim B 

On 8/5/99 was staying with parents at ape when militia & TNI came to the house. Cardoso was with them. He was wearing TNI uniform. Told her she must go to them to the 
house of Sablno and stay with them. Wee Oriel, Cardoso & ors had automatic weapons and he was carrying hand grenades. Jhoni Franca was at the hoe of Sabin% he was 
also carrying automatic weapon. Stayedat Salamis house for 1 week & was made to cook for thew whole family. After 4 days militia brought 391118 -Laurinda De Jesus, Isabel 
Dos Santos &Mariana Oa Cunha. On 15/5199tardoso,  Jhonl & others with TNI uniform came to Sabincia house and told Laurinda, Isabel & Angela that they were to go to 
Lolotoe. they were accused of cookingicii Feitiita because Sabina had a list with names of Laurinda.leaberi & Angela. The 3 gide were taken to PKK building. From April to May 
Angela was cooking for falintil. At the PICK Welding they were detained with others. Whilst at PICK saw Mario GenoaIves ear being sut and he was forced to eat it. After that all 
the women were sent to another room. Stayed at PKK for 3 days. About 17/5/99 moved to Jhonrs house. Jhonl threatened to kill her if she left Stayed there for 1 month. 

Every Mon & Tue TNI came to check on'.the. After 1 week cardose & Francisco Noronha told them Jhonl was fired as Commander. Noronha was militia. Cardoso forced Angel. 
to confess to cooking for Fennel. He then at need Ma 3 girls of being wives of Feline!. Next 3 weeks Cardoso came everyday to check on them. About 19/8/99 Cardoso, 
Francisco & anor man came to the house, he was Intorduced by Francisco as Bambang Danramil, Lolotae. he was in TNI uniform. During detention the three girls were taken to 
militia parties by Cardoso and forced to dance with militia and TNI members. Francisco drove them in an ambulance. Bambang was also at the party. On 28/8/99 taken to 
Mouzhino's house. From there went to Malian° with Cardoso & Francisco in the ambulance. At lebos Junction passed Bambang and Camat of Loiotoe on the road. Passed 
Mallane and were going towards Atambua: arrived in hotel Merdeka in Atambua - stayed there for 3 nights. 1st night all 3 glAs slept together in one room. On 27/8/99 Bambang. 
Cardoso S Mouzhlno took the girls to Atepieu beach. at the beach Francisco told Angela that she had to sleep with Mouzhino, Leurinda with 

Bambang and Isabel with Francisco otherWiee they would be killed. Bambang had weapon and Mouzhino had AK47. At night Francisco came to the girls' room and gave an 
injection to Laurinda and Isabel and said If will prevent them getting pregnant. Saw LaurInda going to one of the rooms with Bambang, Francisco & Isabel going Into another 
room and Angela was taken Mouzhino'iMein. when she went in Mouzilino's room, heiocked the door & told her she had to sleep with him or she will be killed. He had the 
AK47 with him. He raped her (w/s glved:detille in statement). On the second night the same thing happned With Laurinda and Isabel but she slept alone. On 28/8/99 returned to 
Loiotoe. Next day taken to Kindergarten inleiotoe and detained for 1 week. TNI guarded the place. On 8/7/99 taken back to Zollpo village . Then taken by Village Chief Arnold to 
their houses. Did not consent to sleeping Wfal Cardoso. Was forced by Cardoso. 

Staying in Gude. Cooked for Falintil. Soinetime In May she was eked to go to the house of Jacob Banos & cook for the militia. She was afraid of being killed and so she went. 
When she arrived Angela & Isabel were there. She was accused by Cardoso of cooking for Fallnal. Slept that night in Jacob's house. Next day she was taken to Lolotoe by militia. 
They were locked in an empty room and:gererded. Then moved to Jhonrs house- stayed for 1 month - cooked & doeaned. Were threatened that if they went home they would be 
killed. After 4 days, Cardoso came vAttitaintbang. There they mixed alcohol & all got drunk, the girls hand to dance with them. Next day taken to militia party. Forced to dance 
with the militia. Two days fated took thein:.te Atambua Franndsoo, Cardoso & Bambang, Next morning took the girls to Atepupu beach and there Francisco told them that 
Angela had to sleep Cardoso, Laurinda with Bambang & Isabel with Francisco. And were threatened that they will be shot if they did not do as they were ordered. At the hotel 
LaurInda & Isabel were injected with senirit *terthat she was afraid . Bambang raped her. (details of rape In statement) . 

. She had some marks on her neck and breast She was crying. Bambang went out and Cardoso came and threatened her. Bambang came back and Cardoso locked the door 
from outside, next day slept on separate, bid. Returned back to Loiotoe In the ambulance to Jhonrs house. 

On 21/5/99 Mouzhino, the militia and TNe. ordered all the villagers to go to the house of Jacob Da Costa Berros. There Mouzigno made a speech and introduced himself as 
deputy leader of militia in Lolotoe. He rufiCiisad the villagers of feeding falintil and that three girls were girlfriends of FalIntli. He named the three girls-Isabel. Laurinda De Jesus 
and Angela Teresa Monlz. About 50 villagers were present. It was true that the villagers were feeding Falintil. Mouszhino got the names & info from Sabino CL MourJano 
threatened to kill all the villagers if they fed Fennel. After the militia left the villagers stayed there as ordered. they returned and brought Aurae & her 2 children with them.On 
21/5/99 she was taken from her house liZollpo by Jose Mouzhlno Cardoso & other militia to Lolotoe to the hse of Sabino Clouvela tette. There, she was detained with Angela 
Teresa Monis & Laurinda De Jesus. Forced to stay there for one week. Jhoni Franca came to hse and the 3 girls were taken to PICK building by Jhonl & Cardoso. They accused 
the girls of feeding falinth and said their names were on the list She admitted to it. Jhoni & Cardoso accused them of being wives of FalIntil. They denied. Stayed at PKK for 	. 

' 
3 nights then taken to Jhonle house. Thai° they were guarded by the militia & forced to cook for the militia. Taken to militia parties by Cardoso, Francisco Noronha & Bambang-

forced to dance with the militia & bambar. On 28/8/99 3 girls were takeriln an ambulance by Bambang, Cardoso & Noronha. Bambang was on his bike. Taken to Atambua, 
Hotel Merdeica-stayed for 3 nights. On tlie-ind night Fmaciso told the girls that they had to give their bodies to them or they will kill them and thrown their bodies into the ocean. 
he said hotel vAd go with him. LaurindaiAth Bambang and Angela with Cardoso. Francisco gave her an Injection on her buttocks to prevent her from getting pregnant He told 
her, her name was on a list and she fed •Pilifltil so she must service him, he raped her, he raped her again atagain at 3 am. Francisco & Bambang went to Miliaria the next day. 
Cardoso stayed and guarded them. The 3fd night Francisco raped her again. The next day Francisco, Cardoso and Bambang took them back to Lolotoe to the TK building. 
Forced to stay there for 4 days. Then taken to  the Koramll in Lolotoe and walled until Bambang wrote a letter giving them permIsslonto go home. Angela had this letter. They wen 

Victim A 



Jose 
Cardoso 
Fereira 
Mouzhino 

Joao Franca 
Da Silva @ 

Jhoni Franca 

Sabino 
Gouvela Leite 

Count 18 

Count 25 

Count 5 

Known to Independence supporter,rnembprof CNRT & cladestine supporter of Falintil. He would go to the houses and tell people to vote pro-Independence & spoke publicly 
on ft Jhonl Franca ft Jose Cardoso wiceleadaiiref militia. Was hiding in the Jungle-feared being killed. Was told that his family may be killed because of him so he came out of 
the Jungle. Went to the church hoping_the priest will save him when the militia came. On 24/5/1999 militia came to the church. About 100 of them. Jhonl Franca and Cardoso led 
them, he was arrested and taken outaide.'t militia held his arms whilst other beat him with sticks and kicked him. Dragged him to CNRT office, to the field outside. Them 
Sabin°. Cardoso and Joni Franca called Out names of people and they took turns to beat him. Jose Cardoso pointed rifle at him and Joni cut his fight arm with a machete three 
times and stabbed his shoulder. Sabbiothenloid Cardoso 6 Jhoni to out off his right ear. Jhoni Franca & Cardoso were wearing TM uniform. Cardoso pointed gun at him and 
Jhoni cut oft his ear, threw it on the lir/Oat -1d he was forced 

to eat It. He did It Jonio & Cardoso orclisnefithn to be detained with the other detainees. Stayed there for abut 6 weeks. Election day Jhonl Franca & Cardoso came to Guda 
village and told everyone to punch the *lino (voting card) boos that was autonomy or they would be killed. After election went to the mts. Came back after 1 month and found 
house burnt 

Goncalves, Mario 

Torture 

Victims  
Bendit0 Da Costa, Ada0 

Manuel, 	Mario 
GOnCalves, Joao 

GOuvela Lelt0 

5 

Gouveia Leite, 
Jose 

Adao Manuel 

Active pro-Independence supporter. Mo ran away Into the Jungle after hearing that the militia were killing pro -Independence supporters. On 7/5/1999 was delivered a letter by his 
brother Anibal. The letter was from Stiblii6 .4iuveis Late, chief of Gude village requesting him to come down to Lolotoe and report himself to the militia leaders so he'll be free. 
Was told by some people that If he diditaiiii his family will be killed. On 21/5199 Came to give himself urrto the KMP commanders Joni Franca & Cardoso. Sabina took him to his 
house. Shortly after Joni & MouztilnolarNed; He came out shook their hands, told them who he was and they said they had been looking for him and both said 'mad'. About 20 
militia came out of the bushes surrounding the imuse.Both Joni & Mouzhino were wearing TNI uniform & Carrying rifles: The others were carrying swords & machetes. He was 
taken to the elementary school and was beeferi by militia on the order of Mau:chino. Jhonl a Mouzhino did not beat him but Ordered the others to beat. He was beaten until they 
reached the CNRT office. Outside at the playground 

....,... 
Outside at the playground Joni & MouzhinOriterrogated him on his FalInt0 activities. He admitted. JhonI & Mouzhino selected 6 militia members to beat him. They cut him above 

his eye. Mouzhino took him to Kodlin. lnianigiiied by TNI Estaquio Annando. Then detained in a room with Aurae, Bendito, Amelia Belo. Argentina Cardoso. Next day Mao 
Manuel was brought. No food was givevi:Thrintaken to PKK building, guarded by armed man. Everynight TNI Bambang lndra & Denis Cs Costa Interrogated him. At PKK 
Angela,,Isabel,Laudnda Joined them. The3 'Oils were forced to stay in Jhonl Fmnca's hie and were taken to West Timor. 

On 22/5199 around 2pm at Loiotoe, hew tell the church with Mario Goncaives, Jose Atone° a Afonso noronha, hiding from militia. John Madeira from KMP militia called out to 
his men (Vincente) to get Mao Manua:AM:Carne out and his hands were tied by John Madeira and he was taken to military sub-dIstrIct In Loiotoe. There he was put Inside a 
house with 3 rooms. Joni Franca & MCiiizhine arrived and assaulted him. Joni kicked hIm several times In the ribs & Cardoso cut his right ear with a knife. Assaulted him for 
about 2 hours. Jhoni & Cardoso dragiai .ti. in  to the playground and interrogated him about his support for Falintil. He conbfessed his support for fail:It/land they continued to beat 
him he was taken back to the room: hiiiiiessaulted & Interrogated by Jhoni and Cardoso the whole tine he was locked up. Cardoso threatened to kill hlm, was not given food 
or water from the militia only from the priest. Released on 14 July 1999. He is was an active independence supporter - this Is the reason for his kidnap torture 

• 	' 	• 	
. 	, . 	. 	 . 

Bendito Da Costa 

Sometime around 22/5/99, 5 KMP militiamen cameto his house. Commader of KMP was Mouzhino, he was present wearing TNI uniform and carried a rifle. The others present 
were Bento,Armando„ Aquellno & Felipe:They were wearing civilian clothes and had Indonesian flag tied around their heads.carrying machetes. They came and made his wife 
Amelia Belo & two children go outside. Militia Bantu puts machete to his neck and questioned him about his son-, he said he did not know. Cardoso started to beat him on the 
head and face until he 'bled, then carithsekicked him In the stomach. Soon after all the Willie started to beat him. He fell to the floor and they dragged him up: Cardoso then 
ordered the men to tie him up. He was tieciveri tightly to a chair and his hands tied behind him toe pole. Amend() told him not to move or theyll kill all the militia in the village: 
They went to Zulfu. He was tied,all :all:night until next day. 11.00 am the next day the Wilda maimed and made there walk to Lolotoe he, his wife Amelia Belo, Aurae 
Cardoso & her 2 kids, they were taken toe house and locked Ins room -dosed the windows and doors. There was a guard with rifle / machete. When they arrlevd there a policem — .•••• 	• 
Kept in the room with the ors for almost 2 Months. Taken out every couple of days to be interrogated about falinfil.pro-Independence & his son. Amelia Belo, Auras Cardoso, her 
2 children, Mao Manuel, Jose Gouveta lakit-Marto Goncaives & Jose Monlz Were in the room too. Cardos kepty demanding him to get sandalwood. He went to get sandalwood. 
After he gave It him, Cardoso started preparing release letter. They were all released and gave them the letter to take to village chief. He saw Siblno GL type the letter and 
Cardoso signed it, the building they weie'thipt In was the Kommil. After 2 weeks they were moved to PKK building and kept there until release. During detention in Lolotoe saw 
Bambang Indra and Jhonl Franca a fevS..tha. eri.. . The reason for his detention was because he was e pro-Independence supporter and his antis a memeber of Failtitll. Bandit° is a 
CNRT member and wanted independence since 1975.. 

Hermminio Da 
Gram 

Joined CNRT In 1996, and was the chief person Jolpo sub-village, village Guda. Spoke to people about seo-detereminatIon, democracy,freedom of colonisation and freedom of 
choice. Movement consisted of 70 members. Worked as Co-ordinator of Agriculture, and so was able to speak to over 6.000 people from 7 villages-1359 families. In 1997 TM 
became aware of his involvement with CNRT. His name was given to them by local militia intelligence officer Francisco Noronha & Village Chief Sabina Gouvela leite. On 
20/5/1999 on the way to Wilma was stOPPed at Guda by 2 KMP militia - Jose Mauputa (brother of Mouzhino Cardoso) and anor. They told him Cardoso and Joni Franca 
(commander of KMP) wanted loses hIll. He was taken back to Lolotoe to Joni Franca's house. There were over 20 militia there.Bendito & Armando stood guard outside while 
Franca & Cardoso interrogated him inaldal-le was asked to go to the KORAMIL where he was interrogated again about his radio used to contact FalIntil on 3/5/99. He VMS then 
interrogated by 2 Indonesian soldiers . One of them put the chair leg on his foot duitng the questioning After that told to go to uncle's home - Manuel Da Costa (low ranking TNI 
offer). His house was next to France's house. Most of the time In militia camp. 

Was held from 3.5.99 to end of July 1999.:UNAMET arrived and let him go. Also saw Joao Tavares on 10/5/99 -a celebration was held, All CNRT supporters were taken there & 
had to take the oath to support autonomy. More than 1.000 people were there. On 16/5/99 Kaftan (Koramil) was killed & the militia rounded up CNRT supporters and some were 
beaten. Amongst those beaten were Jose Gouveie Lelte, Marto Goncalves, Mao Manuel and 2 ors all from Gude. . 



Belo, Amelia 

Sometime In May 1999. militia came to her 	and ouzhIno asked for her son Mario. Mouzhlno was armed with rifle and others with machete, swords & knives. The militia 
beat her husband Benda° and tied him up. HiPigoy the militia tied her hands behind her back and made her Walk to Lolotoe. There she was placed In a small room together with 
Auras, Mao, lose, Mario, Jose & Jose kfonee.: Looked in there for almost 2 months. TNI/Militia did not give them food or water-given by local villagers. Bandit° was also taken to 
Lolotoe and detained. Room was too email end there were too many people detained in the room, sire was not able to sleep. Only the local priest & nuns were allowed to visit 
them. They were guarded by the militia: Mouihtho checked on them to make sure they did not escape. Asked Mouzhino for forgiveness but he refused to release them. End of 
June husband, bendito offered sandalwood as a gift to Mouzhino for theta.  release. MouiJano accepted. A letter of release was Issued and all were released sometime In July. 
The reason why she was abducted war:libel:jigs. eon Mario was a Falintil member. 

6 Bendito Da Costa 

Other inhumane 
Acts of Similar 

Character 

Sometime around 22/5/99,5 KMP militthreen gems to his house. Commader of KMP was Mouzifino, he was present wearing TNT uniform and carried a Ma. The others present 
were Bento,Amffindo, Aquellno & Fellge,74yieere wearing civilian clothes and had Indonesian flag tied around their heada,canying machetes. The militia threatened and , 
Interrogated Bandit° on whereabouts &le

,
e sea 	Mouzhino beat BendIto. Mouzhino then ordered the men to tie him up. He was tied to a chair and his hands tied behind him 

to a pole. bendito was told not to move or thgVffiegers will be killed.. He was tied all day and all night until next day. The next day the militia returned and made them walk to 
Loiotoe he, his wife Amelia Belo, AuregOrriage & her 2 children. They were taken to a house and locked Ins room -closed the windows and doors. There was a guard with rifle 
/ machete. When they arrievd there a policemen Punched him In the face & interrogated him on the whereabouts of his son. 

Kept in the room with the ors for almost 2 repliers. Taken out every couple of days to be interrogated about his falintfl and pro-Independence activities & whereabouts of his son. 
Amelia Belo, Auras Cardoso, her 2 atilidrikAdeo Manuel, Jose Gouvela Letts, Marto GoncaNes & Jose Montt were In the room too. Mouzhino kepty demanding him to get 
sandalwood. He went to get sandalvra24:After he  Pave It to him, Mouzhino started preparing relearn letter. They were all released and gave them the letter to take to village 
chief: He saw Sablno Gouvela type the letter; eed Mouzhino signed itThe building they were kept in was the Kortimil. After 2 weeks they were moved to PKK building and kept 
there until release. During detention In Lelotaa sew Bambang indra and Jhoni Franca a few times. The reason for his detention was because he was a pro-lndependenca 
supporter and his son la a member of FilInfi•kiendito is a CNRT member and a pro- independence supporter since 1975. 

Cardoso, Aurea 

Auras Cardoso and her husband supported Oallntil with food. Sablno Gouvela Lotto was aware of their support for Falintil. Leaders of KMP militia were Jose cardoso & Jhoni 
France. There was a rumour that the leadere'Were hunting Falintil supporters to kill them. Left and went to uncle's hse with husband Sebastian Arnaral and children In Sual. On 
20/5/1999 uncle's house WBB surrounded' hjr approx 60 militia led by Mbuzhino who was wearing TNI uniform and carried a rifle. Sabino Gouvela Lelte knew she was hiding at 
her uncles house In Tabu sub-village. Antonio Bare WBS also there. Anotnlo Sere knocked on the door and asked her to come out. She delayed, finding the keys and the militia 
were throwing stones. She exited the hixiie:With her children through the window. During that time, Mouzhino then arrested her and her children because they couldn't find her 
husband.Husband had gone into hiding,: She said he fled to the jungle. Stopped over at Jacob Da Costa Barros's house. Next day proceeded to Lolotoe to the Koramli camp in 
Refines Village, Lelotoe. When she warrireeeted Mouzhino told her that she will be detained at koramll Loiotoe. He told her she will be there until 

-• 
they found her husband. Detained until:fp/0[49g. The others detained were Emilia Moniz, Angela Teresa, Bendlto Cardoso, Jose Montt Mario Gonncalves, Huvino Nononita, 
Zeca Monis, Jose -Gouvela, Manul Adacr:'.Didhl get food, except from the villagers. Guarded by militia With traditional weapons. She was questioned on whereabouts of husband 
and to vote for autonomy. Joni France Ainiend asked if she fed Falintil, he said if she didn't tell him the !frith he'll cut her children's ears and make her eat them. She admitted 
to Jhoni Franca. Mouzhino questioned liaisdal4 and the others. He threatened that they vAd all be killed if they didn't vote for autonomy: Jhore Franca, MouzhIno & Sabin° held 
meetings in Sabino's house. Everyone kqaWit was Sablno who was giving Information to the militia on people supporting Independence and Falintil;Sablno had threatened her 
and her husband previously. - 

Intentionally 
Causing Great 

Sufferring 

Or Serious Injury 
To Body Or Mental 
Or Physical Health 

Jose 
Cardoso 
Fereira (4) 
Mouzhino 

Joao Franca 
Da Silva @ 

Jhoni Franca 

Sabino 
Gouveia Lelte 

Goncalves, Mario 

Known to be independence supportarmieMberof CNRT & cladestine supporter of FalIntil. He would go to the houses and tell people to vote pro-Independence & spoke publicly 
on it. Jhonl Franca & Jose Cardoso weralereders of militia. Was hiding In the jungle-feared being killed. Was told that his family may be killed because of him so he came out of 
the Jungle. Went to the church hoping lire 	will save him when the militia came. On 24/5/1999 militia came to the church. About 100 of them. Jhoni Franca and Cardoso led 
them, he was arrested and taken outside. :5 . rnilitla held his arms whilst other beat him with sticks and kicked hlm. Dragged him to CNRT office, .to the field outside. There 
Sabino, Cardoso and Joni Franca called* names of people and they took turns to beat him. Jose Cardoso pointed rifle at him and Joni cut his right arm with a machete three 
times and stabbed his shoulder. Sabinothen told Cardoso & Jhoni to cut off his right ear. Jhoni Franca & Cardoso were wearing TNI uniform. Cardoso pointed gun at him and 
Jhoni cut off his ear, threw lion the tier endhe was forced 

to eat it. He did it. Joni° & Cardoso ordered him to be detained with the other detainees. Stayed there for abut 6 weeks. Election day Jhoni Franca & Cardoso came to Gude 
village and told everyone to punch the to one (voting card) boos that was autonomy or they would be killed. After election went to the mts. Came back after 1 month and found 
house burnt • • 

Count 6 
(civilians 

detained at 
koramil) 

Count 20 
(civilians 

detained at 
various places) 

Count 26 
(civilians 

detained at 
various places) 

De Jesus, Rosa 

Gouveia Leite, 
Jose 

Witnessed Aurae Cardoso being kidnapped by KMP militia & her house being burned sometime In May 1999. She was home in May 199 when she saw some militia men taking 
Aurae from her house to Loiotoe. After they took her they burned her house. Knows militia came to look for Aurea's husband Sebastiaun Amaral because he was independence 
supporter, Falintil & CNRT. Militia cid not fthd him so took Auras & burned her house. DMP militia came to her looking for her husband too old not find him so assaulted her - 
Domingus Metan. her husband Is cNntsgc. In their village. 
Active pro-Independence supporter. Herangway Into the jungle after hearing that the militia were killing pro-Independence supporters. On 7/5/1999 was delivered a letter by his 
brother Anibal. The letter Was from Sablieirpouvela Leite, chief of Gude village requesting him to come down to.Lolotoe and report himself to the militia leaders so hell be free. 
Was told by some people that If he diger:A:go his family will be killed. On 21/5/99 came to give himself up to the KMP commanders Joni Franca & Cardoso. Sabin() took him to his 
house. Shortly after Joni & MouzhInoarilthid. He came out shook their hands, told them who he was and they said they had been looking for him and both said maju". About 20 
militia came out of the bushes surrounding the house.Both Joni & MouzhIno were wearing TNI uniform & carrying rifles. The others were carrying swords & machetes. He was 
taken to the elementary school and was beaten by miiitia on the order of Mouzhlno. Jhonl & Mouzhino did not beat him but ordered the others to beat: He was beaten until they 
reached the CNRT office. Outside at thiPirwground 



Outside at the playground Joni & Motaffilno.in • 	• rated him on his Fa!Intl aCtivItlea. 	a admitted. Jhoni & Mouxhino selected 6 militia members to beat him. They cut him above 
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Other Inhumane 
Acts of Similar 

Character 
Intentionally 

Causing Great 
S 	O ufferring 	r 

Serious Injury To 
Body Or Mental Or 

Physical Health 
Victims 

Jose. , 
Cardoso 

Ferelra © 
Mouzhino 

Joao Franca 

Count 7 

Count 19  
. 

Goncalves Mario , 

his eye. Mouzhino took hint to Kodim:,iniraingiiyki by TNI Estaquio Armando. Then detained In a room with Aurea, Bendito, Amelia Belo, Argentina Cardoso: Next day Adao 
Manuel was brought. No food was given. Then - taken to PKK building, guarded by armed men. Everynight TNI Bambang indra & Denis Da Costa interrogated him. At PIG( 
Angela, isabel,Laurinda joined them. the 3 girls were forced to stay in Jhoni Frances hse and were taken to West Timor. . 	. 	- 	.. 	. 	. 	. 

. 	•...,. 	•.. 	 • 
Known to be independence supporter,niernber of CNRT 8 cladestine supporter of FalInti. 1.Md go to the houses and tell people to vote pro-Independence & spoke publicly on it. , 	.. 
Jhonl Franca & Jose Cardoso. Was hiding In 	Jungle-feared being killed. Was told that his family may be killed boos of him so he came out of the Jungle. Went to the church 
hoping the priest will save him when the 011ie came. On 24/5/1999 militia came to the church. About 100 of them. Jhoni Franca and Cardoso led them. he Vats arrested and 
taken outside. 5 militia held his ants Whibt-Other beat him with sticks and kicked him. Dragged him to CNRT office, 	to the field outside. There Sabine, Cardoso and Joni Franca 
called out names of people and they took turns to beat him. Jose Cordon° pointed dile at him and Joni cut his right arm with a macheta3x, stabbed his left shoulder. Sabine then 
told Cardoso & Jhoni to cut off his right .earTand if they didn't doll they were not men. JF & cardoso were wearing TNI uniform. Cardoso pointed gun at him and Jhoni cut off his 

' ,,.." ear, threw it on the floor and he was made to - eat it. He did It. Jonio & Cardoso told him to stay with the other detainees. 	Stayed there for Ibut 6 weeks. Election day Jhoni Fran . 	„ 	,... 
b'cos that was autonomy or they would bekilied• Afetr election went tot eh mts. Came back after 1 mt and found ha burnt. .. 	.., 	.,..  

Hermlnio Da 
Graca 

. 

Joined CNRT in 1996, and was the chief person Jobo sub-village, Village Gude. Spoke to people about seff-dteremination, democracy,freedom of colonisation and freedom of 
choice. Movement consisted of 70 member*. Worked as Co-ordinator of Agriculture, and so was able to speak to over 6,000 people from 7 vIllages-1359 families. In 1997 TNI 
became aware of his Involvement with CNRT. His name was givento them by local militia intelligence officer Francisco Noronha & Village Chief Sabine Gouveia lelte. On 

i-j/5/1999 on the way to Mama was stopped at Gude by 2 KMP militia - Jose Mauputa (brother of Motrthino Cardoso) and anor. They told him card= 	 ca end Jos Fran 
(commander of KMP) wanted to see hlin: -  . H6:Wei taken back to Lolotoe to Franca:s hse. there were over 20 milidathere.Bendito & Armando stood guard outside while Franca & 
Cardoso questioned him inside, he ivii,i'.4kiia.  0 go to the KORAMIL wher,. he was questioned again about his radio used to contact Falintil on 3/5/99. he was then Interrogated 
by 2 Indon soldiers. One of them put ffirichira.leg on his foot during the questioning After that told to go to uncle's home - Manuel Da Costa (low ranking TNI oilier). His house 
ataa neat in Franna'a Imi ma Una* ref al:-44.-.4' m 	-.ilitia ,... 
Was held from 3.5.99 to end of July 19917:-LiNAMET arrtved and let him go. Also saw Joao Tavares on 10/5/99-a celebration was held, All CNRT supporters were taken there & 

had to take the oath to support autonorni'Merathan 1,000 people were there. On 15/5/99 Kaftan (Koramil) was killed & the militia rounded up CNRT supporters and some were 
beaten. Amongst those beaten were JoiraGOuvela Lee, Mario Conceives, Mao Manuel and 2 ors all from Gude. . 

Mario Goncalves 
De Silva @ 

Jhoni Franca 

a 

Rape . 

VICTIMS 
' 
Jose . 

Count 8 Victim A 

.„ 	. 
On 8/5/99 was staying with parents at Zisipe when militia & TNI came to the house. Cardoso was with them. He was wearing TNI uniform. Told her she must go to them to the 
house of Sablno and stay with them. Waro -afraid,Cardoso & ors had automatic weapons and he was carrying hand grenades. Jhonl Franca was at the hse of Sabin°, he was 
also carrying automatic weapon. Stayedat.Sabino's house for I week & was made to cook for thaw whole family. After 4 days militia brought 3 girls -Laurinde De Jesus, Isabel 
Dos Santos &Mariana Da Cunha. On 15/5I99 Cardoso. Jhonl & others with TNI uniform came to Sablno's house and told Laurinda, Isabel & Angela that they were to go to 
Loiotoe. they were accused of cooking kit Filintli because Sabine had a list with names of Lawinda,Isabei & Angela. The 3 girls were taken to PKK building. From April to May 
Angela was cooking for %Until. At the PKIC .. building they were detained with oilers. Whilst at PICK saw Marto Goncalves ear being sot and he was forced to eat it After that all 
the women were sent to another room. Stayed it PKK for 3 days. About 17/5/99 moved to Jhonrs haute. Jhoni threatened to kill her If she left. Stayed there for 1 month. 
Every Mon & Tue TNI came to check on'thein. -After 1 week cardoso & Francisco Noronha told them 'Jhoni was fired as Commander. Noronha was militia. Cardoso forced Angela .. 	. 	. 
to confess to cooking for Falintil. He then accused the i girls of being wives of Fella,. Next 3 weeks Cardoso came everyday to check on them. About 18/6/99 Cardoso, 
Francisco & anor man came to the house. he was intorduced by Francisco as Barnbang Danramil, Lolotoe. he was in TNI uniform. During detention me three girls were taken to 
militia 'parties by Cardoso and forced to rience with militia and TNI members. Francisco drove them in an ambulance. Bambang was also at the party. On 28/8/ 	taken to 
Mouztlino's house. From there went to Ma4and with Cardoso & Francisco in the ambulance. At lebos junction passed Bambang and Carnet of Loiotoe on the road. Passed 
Maliana and were going towards Atarribuct.errived In hotel Merdeka In Atambua - stayed there for 3 nights. 1st night all 3 girls slept together In one room. On 27/8/99 Sambang, 
Cardoso & Mouzhlno took the girls to Atirp— Upu beach. at the beach Francisco told Angela that she had to sleep with Mouzhino. Laurtnda with 

Bambang and Isabel with Francisco otherwise they would be killed. Bambang had weapon and MouaNno had AK47. At night Francisco came to the girls' room and gave an 
injection to Laurinda and Isabel and said it will prevent them getting pregnant Saw Latirinda going to one of the rooms with Barnbang, Francisco & Isabel going Into another 	. 
room and Angela was taken Mouziano'S ideal. When she went in Mouzhino's room, hebcked the door & told her she had to sleep with him or she will be killed. He had the 
AK47 with him. He raped her (w/s gived details In statement). On the second night the name thing happned with Laurinda and Isabel but she slept alone. On 28/6/99 returned to 
Lolotoe. Next day taken to Kindergartenb'Lolotoe and detained for .1 week..TNI guarded the place. On 8/7/99 taken back triZoilpo village . Then taken by Village Chief Arnold to 
thoo houses. Did not consent to sleeping with Cardoso. Was forced by Cardoso. . 	. 

Victim A 
Victim B 
Victim C 

Cardoso 
Fereira (4/ 
Mouzhino 

. 

ViCtiM B 

. 	 . 
Staking in Guda. Cooked for Fantail. Sometime in May she was aked to go to the house of Jacob Barros & cook for the militia. She was afraid of being killed and so she went 
When she arrived Angela & Isabel were there. She was accused by Cardoso of cooking for Falintil. Slept that night In Jacob's house. Next day she was taken to Loiotoe by militia. 
They were lockedin an empty room and guarded. Then moved to Jhoni's house- stayed for 1 month - cooked & donned. Were threatened that if they went home they would be 
killed. After 4 days. Cardoso came witettaiebang. There they mixed alcohol & all got drunk, the girls hand to dance with them. Next day taken to militia party. Forced to dance 
with the militia. Two days laterj took therateAtambua- - Franncisco, Cardoso & Bambang, Next morning took the girls to Atapupu beach and there Prancisco told them that 
Angela had to sleep Cardoso, Laurinda with Sambang & Isabel with Francisco. And were threatened that they will be shot If they did not do as they were ordered. At the hotel 
Laurinda & Isabel were injected with senini...After that she was afraid. Bambang raped her. 	 . , 	... 
She had some marks on her neck and breast She was crying. Bambang went out and Cardoso came and threatened her. Bambang came back and Cardoso locked the door 
from outside, next day slept on separate bed . Returned back to Lolotoe In the ambulance to Jhonrs house. 
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Continued 

MURDER 	Mariana 
Da Costa 

MURDER 	Cunt° 
Freitas 

9 

10 

J050 

Cardoso 
Fereira 
Una 'shine. 

Count 9 

Count 10 

DOS Reis, Olivia 
Juvita 

Dos Santos, 
Agrefina 

Killings took place on 8/9/99. On that day eaildding in Vila chirch. About 11 am heard heavy shooting from Sivi area. Stayed in church praying. Shooting lasted about 30 mins. 
15mins after shooting stopped, there Was a knock on the church door. Father Cyrus pened the door. Saw Mouzhino standing outside. Mouzhino entered with about 20 militia. 
Mouzhino was wearing TNI uniform and carrying rifle. 4 other TNI soldiers with uniform and de, other militia in pain clothes and traditional weapons-machetes, long knives. 
Mouzhino sat dos to the entrance. After Sikus stiood up and told the people that they would be taken to Lebo% they refused and finally he let them remain in the church. 
MouzhIno's sister PJbertina was taken by MeZzhino. Before Mouzhlno told the witness and said that some people died In Sly!, and to go & look ivhat happened there'. After he 
left, the w/s told everyone in the church, thateeople had died in SM and we they shld go there. Priest heard what she said. After the militia left witness went to Sibi. 
Sew the bodies. Carlit° had gunshot to the Iliad ft injuries to hid head. Mariana had several cuts to the chest and deep cut on neck. Witness told the people in SM she got the 

info from Mouzhino at the church. Father:Cris said Bambang showed him a list of names of people who will be killed by militia, her husband's name was on the list. Returned to 
Vila & hid In the forest Children were titian tweet Timor. Husb went and brought them back to vile. 

- 
Wife of Carla° Freitas-5 children. Both were supporting Falint11- collecting ood and money and passing messagesAetters. In Lolotoe.Worked for 3 yrs with Rand' until Sept 1999. 
The lolotoe militia met once a week at thehoUse of the comnader Jhoni Franca. JP's deputy was Mouzhino. Both were wearing camouflage uniform and corn icing rifles. Chief of 
the ? timorese TNI was Bambang. he was TNI commander In Lolotoe from 11/3/99. the 50 militia members, 20 TNI & 7 timorese Int met in Jhont France's has once a week. Son 
joined militia in Opa voluntarily because rriiny youths were doing so. He knew that Agreline 6 Cartlto were Falintil supporters. Son worked for both sides. B4 the elections son 
ran away into the forest & hid b'cos he didn't want to support autonomy.Son warned that they should be careful since he ran away from the militia. It was discussed that if the 
militia found her son they would kill hinCkifiatina & Carlito left their hse 4 days after the elections. 3 days before they left their house 4 militia came to their house and asked 
where their son was. Left home on 3/9/99 went to Sivl In Opa sub-vIllage, heard that few RAMO members were there. On 8/9199 about 
10am militia attacked. There was heavy 4iColing . She 6 3 kids ran Into the bush about 100m away. Carlito ran somewhere else. Cidn't see anything from hiding place. About 
4pm heard nephew screaming that Carliteviai Wiled. Went out and saw husband's body lying on the ground. Gunshot wound In the middle of forehead and :Injuries to the head. 
Nephew Tomas, Romaldo Alfonso. Fellitidade,..lose Pereira, Juliana, Juvite, Natalia Soares were there around the body. Martana's body was lying cose to Gornto's. 

On 10/5/99 KMP militia was formed. In .144;tCla Panglima for ET militia, Joao Tavares came to Loiotoe on that day. The leader of KMP in Lolotoe was Jhonl Franca & Joie 
CardosoraMouzhino was 2nd In chard°. A

tt 
he same time big operation started to arrest CNRT members & pro-Independence supporters. Militia took everyone's motorcycles to 

use In the operations. Destroyed CNIIT:Stheies and arrested about 30 people; militia burn the houses of CNRT supporters. ON 4/9/99 ran to hide in the hills. 0n8/9/99 met with 
some people including Falintil to dIsctistific/W to bring the refugees Ihring In the church compound to the hills for safety. They were at the farm of herrninio Belo at SM. Miiitta 
attacked about 11am. Mareto & MArlana were in the shed. Mareto told him that when the shooting started, Mariana we shot & fell to the ground. Everyone ran to the Jungle when 
the shooting. He ran about 100m away &hld he saw the militia coming from 3 directions towards the she8 where Mariana was. 
Jose Cardoso@ Mouzhino was present. Gering the attack Moto/lino was at the back of the group yelling •MAJU . . The way he yelled It is dear he was in charge of the attack. 
When the attack was over saw the militia setflie to the shed, During the stick some of the attackers were wearing TNI uniform. Cardoso was wearing TNI uniform, Indonesian . 
scarf around his head, carrying a dile, returned to sryl. first they found cartito's body then Mariana's. Help bury both bodies. • 

• 

On the day Carlito Freitas & Mariana Da CoSta were killed was hiding together with other villagers in Vila church. It was in Sept 1999. Hiding because afraid of militia and heard 
they wanted to take the people to WestTliript .  Mouzhino was leader of Lolotoe Militia. Heard gunshots about 10am coming from SIDI. It stopped after 30,mins. Then Mouzhino 
came with about 20 militia and 10 TNlialdiers to the church. When he came in Father Cyrus spoke to him. Mouzhino was carrying rifle and wearing TNI uniform. Other militia 
were carrying machetes and swords. She Was .standing near the window and could see very well. Mouz.hino told everyone in the church that they had to go with him to Lebos: 
They refused. MouzhIno wanted his slitikt Martina to go with him. She refused but she was forecd to go when he took her son. They all left. Juvita told everyone she had 
heard -  from Mouzhino that 2 People were idliaci in Sibi and that they should go there and see. Everyone in the church heard Juvita. 4 women including Juvita left the church & 
went to Mi. Luisa also went ...;7 . . . . 	 . 

Saw the bodies of Carlito & Mariana. Orirftto had a gun shot wound on his head and injuries to his head . Mariana had several Injuries on her chest. Men dug two holes and 
Curried them. 	 ... 	 • 

Fereira, Anibal 

Luisa Monlz 



petuiec 1■1 
APPENDIX N 

BELOW IS A SUMMARY OF SENTENCES CHART INCLUDING ALL DEFENDANTS WHOSE 
MATTERS HAVE BEEN CONCLUDED BEFORE THE SPECIAL PANEL FOR SERIOUS 
CRIMES IN EAST TIMOR. (as at May 2005 and the end of the SPSC mandate) 

Case 
NO. 

NAME OF 
ACCUSED 

Indict 
issued 

SENTENCE 

1. Joao 
Fernandes 

15/11/00 12 years 
Imprisonment 

2. Julio 
Fernandes 

16/11/00 7 years 
Imprisonment 

3. Carlos 
Soares 
Carm one 

23/11/00 11 years 
imprisonment 

4. Joseph 
Leki 

24/11/00 13 years 
imprisonment 

5. Romerio 
Tilman 

28/11/00 indictment 
withdrawn 

6. Benjamin 
Sarmento 

28/11/00 indictment 
withdrawn 

7. Augustino 
De Costa 

33/11/00 15 years 
imprisonment 

8. Mateus 
Tilman 

30/11/00 4 years 
• imprisonment 

9. a)Joni 
Marques 

b)Manuel da 
Costa 

c)Joao da 
Costa (alias 
Lemorai) 

d)Paulo 
daCosta 

e)Amelio 
daCosta 

f)Hilario 
daSilva 

g)Gonsalo 
dosSantos 

11/12/00 a)33 years & 
4 months imprisonment 

b)19 years 

c)33 years & 
4 months 

d)33 years & 
4 months 

e)18 years 
imprisonment 

f) 17 years imprisonment 

g) 23 years 
imprisonment 



h)Alarico 
Fernandes 

i)Mautersa 
Monis 

j)Gilberto 
Fernandes. 

h)4 years of 	. 
imprisonment 	 . 

i)4years of imprisonment 

j) 5 years of imprisonment 

10. Manuel 
Gonzales Leto 
Bere 

11/12/00 14 years of imprisonment 

11. Leonardus 
Kasa 

12/12/01 14 years imprisonment 

12. Carlos Soares 13/12/00 15 years of imprisonment 
13. Francisco 

Pedro alias 
"Geger" 

22/01/01 Indictment 
Dismissed 

14. Augusto 
Asameta 
Traveras 

01/02/01 12 years of 
imprisonment 

15. Jose 
Valente 

02/02/01 12 years & 
6 months of 
imprisonment 

16. Francisco 
DosSantos 
Laku alias 
Francisco 
"Lalu" 

21/03/01 8 years of imprisonment 

17. Capriano 
daCosta 

26/06/01 Indictment withdrawn 

18. Sergio 
DaCosta 

04/05/01 Indictment withdrawn 	. 

19. Anigio 	de 
Oliveira 

16/03/01 4 years of imprisonment • 

20. Marcurious 
Jose De Deus 

10/05/01 5years of imprisonment 

21. Augusto 	dos 
Santos 

21/02/01 5 years of imprisonment 

II 



INDICTED 
NAME INDICTMENT SUMMARY 
Joao Fernandes 
alias Joao Atabe 

1/2000 Convicted — 12 years 

Julio Fernandes 2/2000 Convicted -7 years 
Carlos Scares 
Carrnona 

3/2000 Convicted — 11 years 

SAME CASE 
Benjamin 
Sarmento 
Romeiro Tilman 
Joao Sarmento 
Domingos 
Mendonca 

18/2000 	(formerly 
4/2000) 

PG- B. Sarrnento - Sentenced to 
12 years 
PG- R. Tilman — Sentenced to 
8 years 

TRIAL; 
Joao Sarmento — Convicted — 
Sentenced to 8years and 8months 
D. Mendonca — Convicted — 
Sentenced to 10 years 6 months 

Joseph Leki 5/2000 	. Convicted — Sentenced to 13 years 
Augustino 	da 
Costa• 

7/2000 Convicted — Sentenced to 15 years 
Appeal dismissed 

Mateus Tilman 8/2000 Convicted — Sentenced to 4 years 
LOS PALOS 
CASE 
Joni Marques 
Manuel deCosta 
Joao daCosta 
Paolo daCosta 
Amelio daCosta 
Hilario daCosta 
Gonsalo dosSantos 
Alarico Fernandes 
Mautersa Mon is 
Gilberto Fernandes 

9/2000 
All the accused were convicted with 
sentences ranging from 4 years to 
33 years and 4 months 

Appeal outstanding 

Syaful Anwar 9/2000 
. 

Presumed in Indonesia Warrant 
issued. 

Manuel Gonsalves 
Leto Bere alias 
Manuel Leto Bere 

10/2000 Convicted — Sentenced to 14 years. 
Upheld on Appeal. 

. 
Leonardus Casa 

11/2000 S.Panel held No jurisdiction.. Rape 
occurred outside the territory. 
Released unconditionally. Appeal 
withdrawn. 

2001 
Francisco Pedro 
Alias "Geger" or 
"Chiko" 

1/2001 DISMISSED because indictment 
not pleaded properly. Appeal 
pending. 



Augusto Asameta 
Tavares 

2/2001 Convicted — Sentenced to 16 years. 
Appeal pending. 

Jose Valente 3/2001 Convicted- Sentenced to 12years 
and 6 months. Sentence upheld on 
Appeal. 

LOLOTOE 
CASE 
Joao Franca 
daSilva 

Jose Cardoso 
Fereira 

Sabino Gouvia 
Leite 

4/2001 PG — Sentenced to 
5 years. 

Trial; Convicted — Sentenced to 12 
years. No appeal. 

PG- Sentenced to 	. 
2 years backdated - now released on 
2/3 rule. 

2nd  Lt Bambang 
Indra 

Case no. not 
allocated 

Severed from Lolotoe indictment — 
still at large—Presumed in Indonesia. 

Francisco Noronha Case no. not 
allocated 

Severed from Lolotoe indictment — 
still at large. 

Gasper Leite alias 
Gasper Leki 

5/2001 Originally pleaded guilty. SP would 
not accept plea. Proceeded to trial. 
Convicted — (under Indon. Penal 
Code) — Sentenced to 
11 months. Sentence backdated and 
now released. 

Augusto dosSantos 6/2001 PG- Sentenced to 
5 years. 

Anigio deOliveira 7/2001 Convicted on lesser charge of being 
accomplice to murder— Sentenced to 
4 years. 

Francisco dos 
Santos laku alias 
"Francisco Lalu" 

8/2001 Convicted -Sentenced to 8 years. 
Appeal pending 

Armindo dos 
Santos 

16/2001 Severed from Francisco dos Santos 
Laku et al indictment. Still at large. 
Presumed in West Timor. 

Mario deCarvalho Case no. not 
allocated 

Severed from Francisco dos Santos 
Laku et al indictment. Still at large. 
Presumed in West Timor. 

Lino de Carvalho 
. 

10/2001(formerly 
9/2001) 

. 

Convicted —Sentenced to 7 years 
See; Interlocutory Appeal - upheld 
decision to give Pros. leave to amend 
indictment from ordinary murder to 
the more serious charge of Crimes 
Against Humanity. 

Ruben Pereiro 10a/2001(formerly.  Severed from Lino de Carvalho 

iv 



Tavares 9/2001) indictment. Still at large. Leave 
sought to amend to crimes against 
humanity. 

Ruben Monteiro 
Gonsalves 

10a12001(formerly 
9/2001) 

Severed from Lino de Carvalho 
indictment. Still at large. Leave 
sought to amend to crimes against 
humanity. 

Anastacio Martins 

Domingos 
Goncalves 

11/2001 [I] Martins; Convicted — Sentenced 
to 
11 years and 6 months. 
[2] Goncalves; Convicted and 
sentenced to 15 years. Appeal for 
Goncalves pending. 

Sergio da Costa 12/2001 Indictment withdrawn 
Marcurious de 
Deus 

13/2001 Convicted- Sentenced to 5 years. 

Francisco Soares 14/2001 Convicted- Sentenced to 4 years. 
Decision upheld on Appeal. 

Antonio Lemos 15/2001 Indictment withdrawn 
Armando dos 
Santos 

. 

16/2001 Convicted — Sentenced to 20 years 
Note; In first instance accused was 
acquitted of Crimes Against 
Humanity. Pros Appealed Acquittal. 
Court of Appeal sentenced to 25 
years for Genocide. Appeal of Court 
of Appeal decision to ET Supreme 
Court pending. 	. 

Cipriano da Costa 17/2001 Indictment withdrawn. 
Abilio Mendez 
Correia 

19/2001 Convicted- Sentenced to 3 years. 

PASSABE 
CASE; 
(11 persons named 
on the indictment) 

20/2001 Only one of the accused on 
indictment in custody — trial 
ongoing. 

LIQUICIA 
CHURCH 
MASACRE 
(20 persons named 
on the indictment) 

21/2001 
All the accused at large. 

2002 
Victor Manuel 
Alves 

Trial continuing. 

Dili Rally Case 
(17 persons on the 
indictment). Incl; 
Eurico Guterres 

2/2002 Not heard. Only one person on 
indictment in custody. 

• 



Manuel Sousa 

Bernadino da 
Costa 
(Aka Mata Satu) 

3/2002 Not heard. 

"X" (minor) 4/2002. Convicted and sentenced to 1 year. 
Umbertus & 
Carlos Ena 

5/2002 Carlos Ena found Not Guilty 
Umbertus Ena Convicted — 
Sentenced to 11 years. Written 
decision not yet published. 

Paulino de Jesus 6/2002 Trial completed.?? 
ATABAE CASE; 
Paulo Gonsalves 
Marcelino 
Purificaso 
Rosalino Pires 

8/2002 Not heard. 

BOBANARO 
CASE; 
(10 persons named 
on the indictment) 
Only Salvador 
Soares in 
detention. 

7a12002 
. 

Indictment severed. Prosecution 
proceeding with only accused in 
custody. Other indictees still at large. 

Salvador Soares 7/2002 Convicted — Sentenced to 10 years 
and 6 months. 

Carlos Soares (aka 
Carmen) 

9/2002 Sentenced to 
4 years and six months. 

Inacio de Oliveria 12/2002 Not heard 
Gilberto Fernandes 12/2002 Not heard 
Jose da Costa 12/2002 Not heard 
TEAM ALPHA 
(12 persons named 
on the indictment) 

12/2002 Not heard 

Vidal Doutel 
Sermento 
Filomeno Brito 
Antonio Sarmento 
Thomas dos Reis 
Alex Carvalho 

11/2002 

, 

Not heard. All of the accused at 
large. believed to be in Indonesia. 

BATTALION 
745 
Maj. Jacob Djoko 
Soares 
Lt. Camilo do 
Santos 

10/2002 Not heard. Accused are at large. 
Presumed to be in Indonesia. 
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2003 
Damaio da Costa 
Nunes 

1/2003 Convicted- Sentenced to 8 years. 

CAILACO 
CASE; 
(32 persons named 
on 
indictment),Incl; 
TNT 
Burhanuddin 
Siagian 
Lt. Sutrisno & 
heads of militia 
groups; incl 
Joao daS ilva 
Travares 
Jorge Travares, 
Paulo Golsalves 
and Adao Salsinha 
Babo. 

8/2003 Not heard. Accused believed to be 
living in West Timor or Indonesia. 

GEN. 
WIRANTO; 
This indictment 
names the former 
Commander of 
Indon. Armed 
Forces and senior 
TNI leadership 
incl; 
Zacky Anwar 
Makarim, Kiki 
Syahnakri, Adam 
Rachmat, Dimiri 
Suhartono, Abilio 
Soares. 

5/2003 Not heard. All accused persons 
presently. at large. Believed to be in 
Indonesia. 

Quelo Mauno (aka 
Agostinho Atolan) 

3/2003. Convicted — Sentenced to 7 years. 

Anton Lelan Sufa 
et al. 

4/2003 Not heard. All 8 persons named on 
indictment still at large. 

Cancio Lopes de 
Carvalho et al. 
22 persons named
in indictment. 

6/2003 

' 
• 

Not heard. All persons named in 
indictment are still at large. Believed 
to be in West Timor or Indonesia. 

Joanico Gusmao 7/2003 Convicted - Sentenced to 7 years 
Miguel da Silva 8/2003 Convicted — sentenced to 9 years. 
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Upheld on Appeal. 
Egidio Manek et 
al.; 
11 persons named 
on indictment 

9/2003 Not heard. 
All accused remain at large. 

Mateus Lau 
Ena Poto 

10/2003 Convicted — Sentenced to 8 years. 

Marcelino Soares 11/2003 Convicted — Sentenced to 11 years. 
Domingos Amati 12/2003 Dismissed — Accused 

unconditionally released 
Eurico Guterres et 
al. 
(8 persons named 
on indictment) 

13/2003 Not heard. All indictees remain at 
large. Believed to be in West Timor 
or Indonesia. 

SECOND 
COVALIMA 
CASE 	. 
(16 persons named 
in the indictment) 
all former or 
serving TNI. 

14/2003 Not heard. All indictees remain at 
large. Believed to be in Indonesia. 

Erminghindo 
Soares 

15/2003 Not heard. Indictee still at large. 

Beny Ludji 
Jose Gusmao 

16/2003 Ludji; Convicted —Senced to 8 years 
Gusmao; convicted to 
2 years and 6 months. 

Joze Lopez da . 
Cruz Mendonca 
(aka Jose Fahiten) 

17/2003 Not heard. Accused remains at large. 
Believed to be in Indonesia. 

MALIANA 
CASE; 
(This indictment 
names 17 TNT, 1 
POLRI, 1 Civ. 
Admin., and 36 
militia person.) 

18/2003 Not heard. 

Liberatus Mauno 
& Alex Sepia 

19/2003 Not heard. Both indictees remain at 
large. Believed to be in Indonesia. 

Domingos Carlos 
Carlos Jose 
Almeida Martins 

20/2003 Not heard. All indictees remain at 
large, believed to be in Atambua, 
West Timor. 

Marculino Soares 21/2003 Indictee now detained awaiting trial. 
Januario da Costa 
Mateus Punef 

22/2003 Not heard. Mateus Punef now 
detained. Januario da Costa remains 
at large. 

Mateus da 23/2003 Not heard. All indictees remain at 



Carvalho eta!, (18 
persons named on 
indictment) 

large, believed to be in Indonesia. 

. 

Julio Fernandes 24/2003 Not heard. 
Domingos Amati 
Antonio Maukasa 
Jorge Lopez 
Jose Lopez 

25/2003 Not heard. 

Rodolfo Correia 27/2003 Not heard. 
Alarico Mesquita 
Florinda Morreira 
Domingos Amati 
Fransisco Matos 
Laurinda da Costa 
Laurenco Travares 
Mateus Guterres 
Angelino da Costa. 

28/2003 Alarico Mesquita -6years 8 months 
Florinda Morreira — 
6 years 8 months 
Domingos Amati — 
5 years 
Fransisco Matos — 
6 years 
Laurinda da Costa - 
5 years 
Laurenco Travares - 
5 years 
Mateus Guterres - 
5 years 
Angelino da Costa — 
5 years 

Florindo Morreira 29/2003 Acquitted of both counts. 
Laurentino Soares 
et al; (10 person 
named on the 
indictment). 

30/2003 Not heard. Indictees remain at large. 
Believed to be in West Timor. 

Samuel Vaz 
Luis Infien 
Seran Bariak 
Lalu Manus 

31/2003 Not heard. Indictees remain at large. 
Believed to be in West Timor. 

Jeorge Ulan 
Joao Gomes 
Blasus Manek 

32/2003 Not heard. Indictees remain at large. 
Believed to be in Indonesia. 

Richard 
Hutuadjulu et al; 
(16 persons named 
on the indictment) 

33/2003 Not heard. Indictees remain at large. 
Believed to be in Indonesia. 

Francisco Pereira 34/2003 Not heard 
Adolfo Amaral 35/2003 Not heard. Indictee remain at large. 

Believed to be in Indonesia. 

2004 1/2004 Not heard. Nakak has been severed 
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from indictment to be tried for 
competency to stand trial. 

Sisto Barros 
Cesar Mendonca 
Josep Nahak 

2/2004 Not heard. 

Mohamad Roni 
Joao da Costa 
Domingos da Deus 

3/2004 Not heard. 

Joko Suharsoyo 
Gustaf Heru 
Minton 
Yusaf Tandi 
Andreas Prawin 
Martinho 
Femandes 
Emiliano Joaquim 
Gomes 

4/2004 

. 

Not heard. 

. 

Vasco da Cruz 
Dom ingos.  Alves 
Guilhermino 
Aroujo 
Napoleon dos 
Santos 
Simao Tasion 
Lino Barreto 
Cancio Lopes da 
Carvalho 

- 
Not heard 

. 
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