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Chapter I: Introduction 

The Australian retirement income system is characterised by two main pillars or tiers: 

government pensions and superannuation. The old age pension was introduced in 1909 and 

remains an essential feature in the provision of income support for the elderly. 

Superannuation, as the second tier of income provision, is at the broadest level a form of 

savings that persons accumulate during their working lives to provide income on 

retirement. I t  is the regulation of this second pillar that is the focus of this thesis. 

There are commercial, social and legal justifications for the exploration of this area of law. 

The commercial justification, at a macro level, stems from the sheer volume of 

superannuation assets. In Australia alone, despite the sector experiencing a decrease in 

assets under management of 1.7 per cent in the last quarter,' over the last two decades such 

assets have grown from $32 billion to $507 biUi0n.l At a micro level, superannuation assets 

constitute a significant percentage of total private sector wealth. According to  

Commonwealth Treasury estimates, the share of superannuation in total private sector 

wealth has increased in the last two decades from 5 per cent to 15 per cent., This highlights 

that the rights to superannuation benefits are significant personal assets. Indeed for many 

individuals, apart from the residential home, it may well represent their largest asset. 

The social justification concerns the ability of the retirement system to withstand current 

economic and demographic trends so as to make sufficient provision for persons in their 

retirement. Like most developed countries,4 primary among current trends is the rapid 

ageing of Australian society, exacerbated by the impact of the large size of the "baby boom" 

generation born between 1946 and 1964. Added to this is slow population growth and 

' APRA, Superannuation Trend: March W r t e r  2003, 2003. 

Commonwealth of Australia, Productivity Commission, Review of the Superannuation Indus 
(Supervision) Act 1993 and Certain Other Superannuation Legislation, Inquiry Report, Report No 3 
2001, at 12; APRA, Superannuation Trendr:March S&arterzooj, 2003, Table ra. 

3 Commonwealth of Australia, Department of Treasury, Australian Net Private Wealth, 
Unpublished Estimates, 2001, in Commonwealth of Australia, Productivity Commission, 
Review of the Superannuation Industry (Supervision) Act 1993 and Certain Other Superannuation 
Legislation, Inquiry Report, Report No 18, zoor, at 13. 

4 See United Nations, WorldPopulation Agein 1 9 ~ 0  zojo, zoor; United Kingdom, Department for 
Work and Pensions, Simplicity, Security anfchoi;: Working and Savingfor Retirement, Cm 5677, 
2002. Ch 2. 
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increasing life expectancy. Superannuation provision as the second tier is designed t o  

respond to this demographic imperative.5 

The  legal justification is multifaceted. First, recent high profile collapses,6 combined with 

highly publicised negative investment returns, severely dented public confidence in the 

prudential regulation of Australia's financial sector.7 It is therefore an appropriate time t o  

review the prudential strength of the legal foundations of superannuation regulation. 

Secondly, the importance of superannuation as a tier of retirement income policy is 

evidenced by the  degree of legislative attention i t  has received. T h e  regulation of 

superannuation is an extremely fluid area, subject of almost constant reform; reviews and 

reports are voluminous and typified by the current host of reforms recommended by the 

Superannuation Working Group and the Productivity Commission? T h e  propensity for 

reform is replicated internationally, with the United Kingdom government currently 

considering extensive reforms t o  pensions regulation.9 Third ly ,  superannuation law is a 

relatively new field for the judiciary, academics and lawyers. Comparatively, there is little 

academic writing in the field assessing the application of established legal principles in the 

contemporary context of superannuation. 

5 Commonwealth of Australia, Department of Treasu , Security in Retirement: Plannin for 

Commonwealth of Australia, 1992, at 15. 
X Tomorrow Today, Statement by the Honourable Jo n Dawkins MP, Treasurer o B the 

See Commonwealth of Australia, Services, Prudential Supervision and Consumer Protection for 
Superannuation, BankingandFinancialSepuices: Some Cuse Stndie~, Second Report, 2001. 

7 Commonwealth of Australia, Services, Prudential Su ervision and Consumer Protection or 
Superannuation, Banking and Financial Services: Some Case l ,  tudier, Second Report, zoor, at 49. l ee 
also Commonwealth of Australia, Minister for Financial Services and Regulation, Options for 
Improving the Safety of Superannuation, Issues Paper, zoor, at iii and 3; Commonwealth of 
Australia, Superannuation Working Group, Report of the Superannuation Working Group on 
Options for Impmvingthe Safety of Superannuation, 2002, at to. 

See Chapter 5. 
9 See United Kingdom, Department of Social Security, A New Contractfor Welfnre: Partnership in 

Pensions, Cm 4179, 1998, Myners, Institutional Investment in the United Kingdom: A Review 
(commissioned by HM Treasury (UK)), toor; United Kingdom, HM Treasury and the 
Department for Work and Pensions, M ners Review: Institutional Investment in the UK - The 
Government's Response, 2001; Pickering, h i m p l e r  Way to Better Pensions: A n  Independent Re art 
2002;  United Kingdom, Department for Work and Pensions, Simplicity, Secun and Ckice; 
Working and Savingfor Retirement, Cm 5677,2002; United Kin dom Department ?' or Work and 
Pensions, Simplicity, Security and Choice: working and ~avin~forsetirdment - ~ c t i o n  on Occupational 
Pensions, Cm 5835, 2003; United Kin dom, House of Commons Work and Pensions 
Committee, The Future of UKPensions, V O ~ I :  Report and Proceedin S of the Committee, Third 
Report of Sessions zooz-03, HC 92-1, 2003; United Kingdom, The uture of UKPensions - Reply 
by the Government to the ThirdReport ofthe Work andPensions Select Committee, Cm 5846,2003. 
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An overview of the historical development of superannuation funds unfolds a number of 

underlying themes and conflicts. Primary among these is the early capitalist development 

of superannuation and its subsequent "civilisationn by the labour movement. Concomitant 

with this development and later conflict is the development of the underlying legal bases of 

superannuation regulation. 

As a tool for analysing the progress of capitalism, Clark postulated an organisational theory 

of capitalism. H e  divided the economic history of the United States into four distinct 

generations of capitali~m:'~ 

o The Age ofthe Entrepreneur: This first stage refers to the entrepreneur who launched 
large scale business operations in corporate form for the first time in history. 

0 The Age of the Profersional B U J ~ ~ ~ J J  Manager: This stage developed when the 
entrepreneurial function was split into ownership and control, with the  
professionalisation of the latter. 

o The Age of the PortjoIio Manager: The  rise of this a e resulted from a split of  

the investment function. 
a ownership into capital supplying and investment, wit the professionalisation of 

o The Age o the Savrngr Planner: This split the sufply of capital into the possession of 
benefici clatms and the decision to save, pro essionalising the latter. The signs of 
this age are that "decisions about whether and how much to save are increasingly 
being made by a rut representative on behalf of a large number of roup 
members, rather t an y each individual whose present consumption is % elng . 
deferred in favour of future consumption"." Stage four capitalistsrz include all 
participants and beneficiaries in employee benefit plans. 

Christie argues that these four generations are referable to the Australian development of 

capitalism, briefly outlining progression through the first three stages as foUows:'3 

"[Sltage one legislation - that is, legislation roviding for limited liability trading companies 
-was enacted early in Australia, stage two fegislation reached its maturity almost 50 years 
after its American equivalent. And with some exceptions, stage three institutions such as 
unit trusts, and finance companies remain subject to second stage legislation." 

'O Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 
(1981) 94 Harv L Rev 561. 

" Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 
(1981) 94 Haw L Rev 561 at 565. 

" Clark defines "capitalists" to mean those who have a direct or indirect claim on capital income: 
Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 
(1981) 94 Harv L Rev 561 at 565. 

3 Christie, "The Union Official and the Age of Superannuation" (1988) 1 AJLL 208 at 2x1. 
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He asserted, in 1988, that the genesis of stage four capitalism occurred with the enactment 

of the OccupationalSuperannuation Stadzrds Act 1987 (Cth).'4 Taking this lead, this stage can 

now be seen to have reached a higher level of maturity, so much so that it could be aptly 

titled the "age of superannuation". 

Clark argues that the four stages of financial capitalism are like generations. The stages 

overlap one another, and whilst each has its stage of rapid growth, none are dead and may 

continue indefinitely.'s Applying this analysis to superannuation, preceding generations 

must exhibit increasingly marked signs of superannuation development, ultimately 

culminating in the age of superannuation. To this end, the stages of capitalism provide a 

prism through which the historical development of superannuation can be viewed. 

1.2.1 m E  AGE OF THE ENTREPRENEUR 

The age of the entrepreneur is that of the "fabled promoter-investor-manager who 

launched large-scale business organizations in corporate form for the first time in 

history".'6 This period of economic expansion saw the beginnings of superannuation in 

private companies through the establishment of early versions of superannuation and 

welfare schemes. As early as 1842 the Bank of Australasia established one of the first 

superannuation funds in Australia.'7 Thereafter the Bank of New South Wales, the New 

South Wales Civil Service, the Australian Mutual Provident Society and the Colonial Sugar 

Refining Company also created schemes.18 Yet these were limited instances and were by no 

means a common occurrence. The provision of superannuation schemes in the late 19th 

century was aimed at maintaining a privileged lifestyle for an exclusive group of high status 

white-collar salaried employees and their families.'9 This dictated that the number of 

employees that fell within established superannuation funds constituted a very small 

percentage of the Australian workforce. 

'4 Christie, "The Union Official and the Age of Superannuation" (1988) I AJLL 208 at 211. 
'F Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 

(1981) 94  Ham L Rev 561 at 562. 
I6 Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 

(1981) 94  Ham L Rev 561 at 562. Such an individual may also be termed the "borgeois capitalist". 
'7 McCallum, "The Three Historic Phases of Australian Superannuation" (1991) 142 Superfunds 35 

at 36. 

Patmore, Austru/iun Lobour History (Longman Cheshire, 1991)~ p 141 
' 9  McCallum, "The Three Historic Phases of Australian Superannuation" (1991) 142 Superfunds 35 

at 37. 



Cboptrr r: Introduction 

White-collar workers who were no t  members of  employer initiated superannuation 

schemes and most  wage earners relied upon t h e  generosity o f  benevolent employers. 

~ l t h ' o u ~ h  superannuation had raised its head a t  this point in history, "retirementn was not  

an accepted concept, and an inability t o  work due t o  old age was considered a type of  

sickness.fo T h e  most common form of employer provision for employees was an ex-gratia 

allowance for employees n o  longer able to cope with their d ~ t i e s . ~ '  Employees would 

additionally make provision for later life when work was no  longer possible through 

participation in friendly societies,""ife insurancez3 and, t o  a more limited extent, trade 

unions. 

This  first stage saw the birth of trade unionism and ultimately the  Australian Labor Party 

(''ALP''). Trade unions were not significant in this area for their development of welfare or 

superannuation schemes;f4 they were organised for industrial purposes rather than for t he  

purpose of  providing mutual aid.lf However, analysis of t he  development of labourism is 

significant for t he  inherent class conflict i t  reveals. Capitalism sought to amass capital, 

whereas labourism directed its efforts a t  "civilising" capital so as t o  "mediate its worst 

l0 An example of this attitude is displayed by Andrew Spink in his evidence at the Royal 
Commission on National Insurance, where he stated "[wlhen a man reaches a stage of senility 
and is unable to work we give him sick pay just as if he were sick": Commonwealth of Australia, 
Parliamentary Papers, Royal Commission on National Insurance, Minutes of Evidence, 1924-5, Qns 
4490.91, in Green and Cromwell, Mutual Aid  or Welfare State: Australia's Friendly Societies 
(George AUen & Unwin, 1984), p 64. 

" Robertson and Samuels, Pension and Superannuation Funds: Their Formation and Administration 
Explained(Sir Issac Pittman & Sons, rg28), p v. 

Many workers banded together to form friend1 societies, through which welfare s e ~ c e s  were 
provided: Green and Cromwell, MuhralAidor &eIfare State: AwtraliaS Friendly Societies (George 
Allen & Unwin, 1984), pp viii, 45-71. Friendly societies were known for the organisation of 
medicines, sick pay, asststing those in difficulty,, payment of funeral expenses, support for 
widows and orphans, and provision of social activltles. They varied in structure ranging from 
informal groups funded by the "whip around" in the public house to well organised societies, 
with elaborate rules and benefits (p 31). The more structured and organised societies were 
funded by regular contributions from members in consideration for an agreed entitlement to 
benefits. Though retirement benefits were not offered, the focus upon welfare, sickness and 
disability bears similarities to the associated benefits often offered by contemporary 
superannuation schemes. During the 1890s su erannuation schemes were under active 
consideration within Australian friendly societies ppp 6 ~ 6 6 ) .  Despite the attractiveness of the 
concept, the expense was prohibitive and member interest was consequently limited. 

'3 This era also saw the inception of the first life offices and mutual societies. The latter in 
particular were established for the purpose of "guarding against all contingencies of human 
life": Gray, Life Insurance in Awtraliu (McCarron Bird, 19771, p 31. 

V There are limited instances of trade unions providing benefits including su erannuation for its 
members in this first stage. For example, the Amalgamated Society of gngineers provided 
benefits for illness, unemployment, funerals and superannuation. However, it was not a typical 
example of the craft unions as ve few trade unions could afford such benefits: Patmore, 
Awtraliun Labour History (Longman &eshire, 1991), pp 56-57. 

'f Commonwealth of Australia, Royal Commission on National Insurance, First Progress Repon, Parl 
Papers No 12, Vol 11,1925, at 10. 
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effects on the working class by mobilizing what they believed t o  be the neutral powers of 

the state".l6 This conflict was significant as it formed the foundation for the development 

of a compulsory superannuation contribution system almost a century later in the 1980s. 

The age of the professional business manager was "heralded by theseparation of ownership 

and control in the modern corporation and by the introduction of laws regulating the  

securities industry".'7 This stage witnessed an official recognition of the concept of 

retirement. I n  1909 the Commonwealth Government introduced a means tested pension 

entitlement.fi I n  1915 i t  introduced incentives for both employers and employees t o  

participate in superannuation. I n  general terms, contributions were tax deductible, scheme 

investment income was tax exempt, and benefits were not viewed as inc0me.~9 

This new legislative arrangement, combined with increased taxation and the imposition of 

wage controls after World War  11, encouraged many employers to utilise superannuation 

as an alternate method of offering employees extra benefitslo T h e  provision of 

superannuation benefits was also effective as a means of maintaining quality staff during 

the post-War economic bo0m.3~ 

This taxation scheme remained in place until the 1960s. During 1961 the Ligertwood 

Commonwealth Committee of Taxation found widespread abuse of superannuation tax 

concessions, particularly in relation t o  the exempt income status of superannuation h n d  

l6 Massey, "A Century of Laborism, 1981-1993: An Historical Interpretation" (1994) 66 Labour 
Histo 45 at $0; Garton and McCallum, "Workers' Welfare: Labour and the Welfare State in 
zoth?entury Australia and Canada" (1996) 71 Lobour History 116 at 116; Connell and Irving, 
Class Structure in Australian History: Documents, Narrative and Argument (Longman Cheshire, 
1980)> P 143. 

'7 Christie, "The Union Official and the Age of Superannuation" (1988) 1 AJLL 208 at 209. " Invalidand Old-Age Penrionr Act 1908 (Cth) (re ealed). Prior to this the ossibility of adopting of 
a svstem of national su~erannuation ha f been investigated. T R e concept of national 
rupbrannuation revolved aroind "a system of providing incomcfor the retired and'aged bxsed on 
the principle of linking contributions to the pavment of end benefits which reflect closelv  re- 
reti;eme; earnings &d are provided free bf an assessment of a person's private meks": 
Commonwealth of Australia, Senate Standin committee on Community Affairs, Income 
Support of the Retiredandthe Aged An Agendafor eform, 1988, at 122. However, this concept was 
rejected in favour of the means tested pension entitlement: at  109-110. 

'9 Income TaxAssesrmentAct 1915 (Cth) ss 11,14,18 (repealed). 
3O Commonwealth of Australia, Senate Standing Committee on Community Affairs, Income 

Support of the Retiredandthe Aged.An Agendafor Rifonn, 1988, at 162. 
3' Commonwealth of Australia, Senate Standing Committee on Community Affairs, Income 

Support of the Retiredandthe Aged An Agendafor Reform, 1988, at 162. 
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income.3' As a result, the Income Tax Assessment A c t  1936 (Cth) was amended to require 

funds to satisfy a number of  tests before exempt StaNS was granted. Further control was 

exercised in 1964-5 when discretion for approval of  tax exempt status was vested in  t he  

Commissioner of Taxation.33 

Two  further features of this period are relevant to the development of superannuation. 

F i s t ,  trade unionism continued t o  grow through the  establishment of a political party, the 

ALP, and the  implementation of  a system of compul so~y  arbitration. T h e  system of  

arbitration, which required representation by recognised labour organisations (such as t he  

Australian Council of  Trade  Unions ("ACTU1'))>4 had the  effect of  transforming the  

workplace and led t o  the development of the basic wage concept.35 T h e  arbitration system 

developed as the key institution through which unions and employers bargained. I t  has 

been noted, to this end, thatP6 

3 The Ligertwood Committee concluded that the exempt income provision (Income Tax 
AssessmentAct 1936 (Cth) s 23(j)) was "being extensively exploited in a manner which was never 
contemplated when the legislation was introduced". In particular, the committee's concern 
focused on the following practices: 
I. The practice of settin U a superannuation fund for the benefit of the directors of a private 

company in which ea& $rector had shares with s ecial rights attached. In accordance with 
the power vested in the Articles of Association t:e directors would distribute the bulk of 
the company's profits as dividends to the trustees of the superannuation fund who held such 
shares. As a result, the compan was relieved of the undistributed income tax liabilir the 
income of the superannuation X nd was exempt, and then the income could be loane back 
to the company with little or no interest. Any lump sum interest that the directors obtained 
on retirement was only taxed at 5 per cent. 

2. The ractice of setting up a director-controlled superannuation fund by a private company 
for tEe benefit of those employees who were shareholders and directors. The company 
could make interest-free loans to the fund, which in turn would invest the proceeds. The 
income of the fund was exempt, and eventually this income was paid to the directors in a 
lump sum incurring 5 per cent tax. 

of making contributions to superannuation funds on behalf of 
seasonal leaving would forfeit the superannuation benefit. The forfeited 

the remaining employees, frequently in a manner that 
"selected" persons received greater proportions. 

Commonwealth of Australia, Report of the Commonwealth Committee on Taxation, Par1 Paper No  
100,1961, at 152,155. 

33 McCallum, "The Three Historic Phases of Australian Superannuation" (1991) 142 Superfunds 35 
at 38. 

34 See Butlin, Barbard and Pincus, Government and Capitalism: Public and Private Choice in Twentieth 
Century Australia (Allen & Unwin, 1982), p 99; Deery and Plowman, Australian Industrial 
Relations (3rd ed, McGraw-Hill, 1991), p n o .  

35 Butlin, Barbard and Pincus, Government and Capitalism: Public and Private Choice in Twentieth 
Century Australia (Allen & Unwin, 1982), pp 71-73; Deery and Plowman, Australian Industrial 
Relations (3rd ed, McGraw-Hill, 1991), p 205; Commonwealth of Australia, Committee of 
Review into Australian Industrial Relations Law and Systems, Australian Industrial Relations 
LAW and Systems- Volume Two, Report, 1985, at 19-22. 

36 Gardner and Palmer, Emp/oyment Relutiom: IndustriulRehtions and Humun Resource Management in 
Australia (2nd ed, MacMillan Education, 1997), p 44. 
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... the development of national standards which began at the turn of the century was refined 
and extended through major cases such as the national wages cases. These provided the 
mechanism through which national wages policy, and in recent years national industrial 
relations policy, was implemented. 

Secondly, just prior t o  World  W a r  I1 group life insurance schemes became a popular 

method for  the provision of life insurance benefits t o  groups of  associated persons. 

Following the war, life insurance increasingly began to be  effected through superannuation 

schemes.37 

1.2.3 THE AGE OF THE PORTFOLIO MANAGER 

T h e  professionalisation of the portfolio manager witnessed a clear transition in Australian 

capital markets from individual investor dominance to financial institutional d0minance.3~ 

Apart from a brief flirtation wi th  the concept of  national superannuationp the  most  

prominent superannuation-rrlated initiative o f  this era was the  development o f  "The 

Accord". 

I n  this third stage trade unions sought t o  improve the  occupational superannuation 

benefits available t o  members. Even as late as the early 1980s superannuation coverage of  

Australian workers was arbitrary and inequitable.40 Superannuation benefits were generally 

37 Gray, Life Insurance in Australia (McCarron Bird, 1977), p 231. 
38 For evidence of this shift from individual investor dominance to institutional dominance see 

Wheelwright, Ownership and Control of Australian Companies (Law Book Company, 1957); 
Lawriwsky, Ownership and Control of Australian Cor orations (University of Sydney, 1978). 
Lawriwsky notes that one of the most si nificant deve opments apparent from his research was a P 
the increase in the proportion of shares eld by financial institutions. This trend represented a 
worldwide phenomenon, with American and United Kingdom studies also evidencing such 
rowth: p 30. See also Commonwealth of Australia, Department of Treasury, Commrttee of 

fnguiy  into the Australian Financial System, 1980, p 11; Hill and Ramsay, "Institutional 
Investment in Australia: Theory and Evidence" in Waker  and Fisse (ed), SecuritiesRegulation in 
Aurtralia andNew Zealand (OUP, 1994)~ p 297. 

39 During the 1970s the issue of a National Superannuation Scheme was raised again. The 
Commonwealth Government (the then Whitlam Labor Government) appointed a National 
Superannuation Committee of Inquiry to investigate: (i) overseas and Australian proposals for 
national superannuation schemes; (ii) existing overseas national superannuation schemes; (iii) 
the relevance of the above p ro~s , a l s  to Australia; and (iv) the financial, economic and social 
implications of such proposals. hts tnvesttgatlon recommended the most comprehensive plan 
devised in Australia's history: that a National Superannuation Scheme rovide pensions, death 
benefits, and other ancillary benefits (see Commonwealth o P Australia, National 
Superannuation Committee of Inquiry, A National Superannuation Scheme for Australia, Final 
Report, 1976). However, these recommendations were rejected by Fraser (LiberalNational) 
Government in 1979: De artment of Treasu Press Release, "Superannuation", Statement by 
the Treasurer, the  on fohn Howard, MP,%O 68, 12 July 1979. See also Commonwealth of 
Australia, Senate Standin Committee on Community Affairs, Income Suppott ofthe Retiredand 
the ~ g e d  An Agendafor~e$wn, 1988, at 112. 

4O Peetz, A Descri tive Examinution of Superannuation Coverage Industy and Orrupation, Wa es 
and Incomes #olicy Research paper No  3 prepared for t 2 e Commonwealth of ~ u s t r a f a ,  
Department of Employment and Incomes Policy Division, 1985, pp 1-2. 
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limited t o  male salaried workers; females and blue-collar workers remained largely 

unprovided for.+' I n  1974 only 32 per cent of the workforce was covered by superannuation 

schemes. I n  the period 1982-1984 this percentage rose to 45 per cent.+ However, due t o  

the absence of portability rights in employer schemes, this figure is not representative of 

those who were able to access their benefits upon retirement; i t  was estimated that half of 

employees covered by superannuation would not have access to their superannuation 

benefits due t o  employment transfers and changes.43 Other concerns included the lack of 

coverage for women, part-time and casual workers,-++ and the lack of adequate vesting 

rights under most employer-controlled schemes.45 

Against a background, in the 1970s and 1980s, of low economic growth, high 

unemployment and inflation, and the election of the ALP t o  power, the ALP and the 

ACTU entered into "The Income and Prices Accord" (''Accord'?. Under the Accord, the 

ALP agreed to full wage indexation provided the ACTU agreed not t o  seek wage increases 

additional t o  the Wage Principles ~ ~ e c i f i e d . 4 ~  I n  terms of superannuation, the ALP and 

the ACTU agreed that an objective of social security policy was to "redress anomalies in 

the availability of occupational welfare such as superannuation benefits."47 The  Accord, 

4I Deery and Plowman, Australian IndwtrialRelationr Ord ed, McGraw-Hill, 1991)~ p 288; Peetz, A 
Descriptive Examination of Superannuation Coverage 6 Industry and Occupation, Wages and f Incomes Policy Research paper No 3 prepared or the Commonwealth of Australia, 
Department of Employment and Incomes Policy Division, 1985, pp 1-2. 

Peetz, A Desm' tive Examination of Superannuation Coverage by Indust'y and Occupation, Wa es 

Department of Employment and Incomes Policy Division, 1985, p I. 
f and Incomes Jolicy Research paper No j prepared for the Commonwealth of Austra La, 

43 Peetz, A Descri tive Examinution of Superannuation Coverage b Industry and Occupation, Wa es K and Incomes {olicy Research paper No 3 prepared for t e Commonwealth of ~ u s t r a f a ,  
Department of Employment and Incomes Policy Division, 1985, pp 288-289. 

44 In 1984 Peetz concluded that while 58 per cent of male workers were covered, only 26-27 per 
cent female workers were similarly covered. Additionally, just over 10 er cent of part-time 
workers were covered by superannuation compared to 52 per cent of fulrtime workers: Peetz, 
A Descriptive Examination of Superannuation Covera e by Indust and Occupation, Wages and 
Incomes Policy Research paper No 3 prepare f for the C?' ommonwealth of Australia, 
Department of Employment and Incomes Policy Division, 1985, pp 1-2. 

45 Deery and Plowman, Australiun IndustrialRelationr brd ed, McGraw-Hill, 1991)~ p 268. 
46 Peetz. The Accord and Low Income Earners. Waees and Incomes Policv Research P a ~ e r  No 7 

prep&ed for the Commonwealth of ~uitrali; Department of ~ m 4 o ~ m e n t  and industrid 
Relations. ro8c. o 2. Bv securine an ameement with the ACTU. the eovernment set waees at a , z ,, , " " U U 

specified level so as to Lontrol inflation whilst aiming to increase employment demand. 
47 ALPIACTU, Statement o Accord Re ardtng Economic Policy, February 1983 in Stilwell, The Accord 

andBeyond: The Politica f Economy o B '  the Lubor Government (Pluto Press, 1980, p 171. In response 
to the Accord the then Treasurer (Mr Ralph Willis) announced: (a) the introduction of new 
taxation arrangements in respect of lump sum superannuation payments, with the objective of 
favouring those convertine lumo sums to annuities: (b) the release of the "Final R e ~ o r t  of the 
~ommoKwealth Task ~o;ce on. Occupational ~upe;annuation"; and (c) the establishment of 
"ap roved dcposit funds": Commonwealth of Australia. Department of Employment and 
lnistrial Relations, Pricesund I?comer l'olir): The Second Progresr Report on Government Initiativer. 
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and thus a centralised wage fixing system, was ratified by the Australian Conciliation and 

Arbitration Commission ("Commission") in 1983.4~ 

I n  response t o  a sustained economic downturn and under pressure from the business 

sector, the then Treasurer, Mr  Paul Keating, argued in the September 1985 National Wage 

Case that the Commission should not grant full wage indexation but discount wages for the 

inflationary effect of the devaluation in the dollar.49 This pressure severely tested the 

durability and flexibility of the Accord,P which required wages t o  be increased in line with 

the CPI. However, the kccord was renegotiated and maintained in a new form. T h e  

ACTU agreed to discount wages by 2 per cent, with the government in turn agreeing: (a) t o  

implement taxation cuts for employees to offset the wage discount; and (b) to progressively 

increase real wages by 3 per cent in the form of occupational superannuation. I n  this latter 

respect the Accord Mark I1 stated:$' 

This agreement not only maintains workers' living standards hut also provides for a 
fundamental reform of retirement income arrangements in Australia. It will usher in an era 
in which an entitlement to occupational superannuation becomes the norm for the 
Australian workforce. 

The  Commission did not give full support to the ACTU wage claim in 1986, although i t  

noted that the ACTU and the Commonwealth had pressed strongly in favour of employer 

contributions t o  superannuation schemes and that this should be distributed through 

National Wage Cases.$' Concerned with the implementation of the superannuation 

proposa1,B the  Commission decided that  i t  would not arbitrate to provide for 

1984, at 66-67. The establishment of approved deposit funds allowed for increased portahiliry 
of termination pa ments as payments could he rolled over into the new approved deposit 
funds. In a 'oint r' reasurer1ACTU Statement it was also indicated that the Government, with 
assistance dom the ACTU and the superannuation industry, would continue discussions in 
respect of developing a national retirement package. 

The Commission ratified the Accord expecting that "it would lead to a more stable industrial 
environment and that it would provide the basis for a more rapid economic recovery that 
would occur in any alternative system": National Wage Case 1983 (1983) 4 IR 429 at 441. 

49 Stilwell, The Accord and Beyond The Political Economy of the Labor Government (Pluto Press, 1986), 
pp 16-17. 

So Stilwell, The AccordandBeyond The Political Economy ofthe Labor Government (Pluto Press, 1986), 
p 16. 

ALPIACTU, The Accord Mark 11, Agreementfor the Discountin o Wages Indexation and Ongoing 
Wage Restraint, Joint statement by the Treasurer, Mr Pau f L a t i n t  and the Minister for 
Employment and Industrial Relations, Mr Ralph Willis, 4 Septem er 1985 in Stilwell, The 
Accord~ndBe~ond. The PoliticalEconomy ofthe Lnbor Government (Pluto Press, 1986), p 186. 

5 National Wage Case June 1986 (1986) 14 IR 187 at 214. 
3 The Commission pointed to difficulties regarding: (i) the selection of superannuation schemes 

when a number of unions were involved; (ii) the effect on employers; (iii) the content and 
supervision of the provisions of the necessary trust deeds; and (iv) effect on superannuation 
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superannuation as sought by the ACTU and the Commonwealth. Instead the Commission 

elected to monitor and regulate any agreements regarding superannuation, and to assist by 

conciliation to ensure that such agreements were implemented on an orderly and rational 

basis, and were properly phased-in in a manner consistent with the state of the economy.54 

T o  this end, the Commission was prepared, provided certain conditions were met, to 

certify agreements or make consent awards in respect of employer contributions to 

superamuation.55 

This position was subsequently modified in March 1987 when the Commission indicated 

that it would be prepared to arbitrate in instances where negotiation and conciliation 

between employees and employers over superannuation were exhausted.s6 

The effect of these developments was to require employers, who were subject to the 

arbitration system, to contribute a minimum of 3 per cent superannuation on behalf of 

employees. As a result, superannuation coverage for employees rose sharply; between 1984 

and 1989 the percentage of the Australian workforce covered by superannuation increased 

from 39.5 per cent to 47 per cent.57 However, this coverage favoured union members. 

While, in 1988, 60 per cent of union employees were the beneficiaries of superannuation 

schemes, only 28 per cent of non-union employees were similarly covered.58 

Notwithstanding this lack of uniform coverage, the Accord between ACTU and the ALP, 

and its progress through the arbitration system, laid the foundations for the modern system 

of occupational superannuation provision. 

The fourth stage of capitalism is typified by group representatives making decisions as to 

whether, and how much, to save on behalf of the individual - the professionalisation of the 

entitlements when employees changed employment, union membership and industry: National 
Wage CaseJune 1786(1986) 14 IR 187 at 215. 

54 National Wage CaseJune 1786 (1986) 14 IR 187 at 217. 

55 National Wage CaseJune 1986 (1986) 14 IR 187 at 217-218. 
S6 National Wage Care 1787 (1987) 17 IR 65 at 97-98 See also Commonwealth of Australia, Senate 

Standin Committee on Community Affairs, Income Support of the Retired and the Aged: An 
~ ~ e n d u j r ~ ~ n n ,  1988, at 163. 

57 ABS, Em Ioyment Benefits, Cat No 6334.0, 1989; Deery and Plowman, Australian Industrial 
Relntionr t r d  ed, McGraw-Hill, 1991), pp 269-270. 
Deery and Plowman, Aurtralian Indwh'al Relations brd ed, McGraw-Hill, rg91), p 270 citing 
ABS, Trade Union MembersAustralia, Cat No 6325.0,1988. 
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savings function.59 In  Australia, the advent of the occupational superannuation system is 

strong evidence of this characteristic. Superannuation contributions as a de facto pay 

increase imposed a "forced" system of saving for retirement. Moreover, the saving decision 

was transferred from individuals to group representatives: union representatives. This 

feature, combined with the introduction of accompanying legislation, the Occupational 

Superannuation Standard Act 1987 (Cth) ("OSSA"),60 arguably symbolised the birth of this 

stage in Au~tralia.6~ In  essence this legislation represented the first attempt to regulate the 

saving function. T o  this end, the OSSA package was directed to improving the vesting of 

benefits, preservation requirements and the security of funds, and to  increasing member 

involvement in superannuation scheme operations.61 Concurrently, the  Insurance and 

Superannuation Commissioner ("ISC") was established to supervise the non-revenue 

aspects of the ~u~erannuat ion.~3 

Subsequent developmentsin the history of Australian superannuation denote a maturing of 

the age. Following an unsuccessful attempt in 1991 t o  increase award superannuation 

though the national wage case system,64 the Commonwealth Government, via the 

Superannuation Guarantee Charge Act 1992 (Cth) and the Superannuation Guarantee 

(Administration) Act 1992 (Cth), introduced the Superannuation Guarantee Scheme ("SG 

Scheme"). Transcending union boundaries, the SG Scheme required, and continues to  

require, all employers to  provide a minimum level of superannuation support for all 

employees.6s The legislative oversight of this increased saving function was (and remains) 

the Superannuation Indushy (Superannuation) Act 1993 (Cth) ("SIS A c t V 6  which mandates 

the use of the trust for this function coupled with additional prudential standards of 

conduct. 

59 Clark, "The Four Stages of Capitalism: Reflections on Investment Management Treatises" 
(1981) 94 Haw L Rev 561 at 565. 

60 Now repealed. 
6' Christie, "The Union Official and the Age of Superannuation" (1988) r AJLL 208 at 211. 

6' Mr Barry Jones (Minster for Science), Commonwealth of Australia, Parliamentary Debates, 
House of Representatives, 14 May 1987,3245-3246. 

63 See Insurume andSuperannuation CommissionerAct 1987 (Cth) (repealed). See also Mr Barry Jones 
(Minster for Science), Commonwealth of Australia, Parliamentary Debates, House of 
Repiesentatives, 14 May 1987,3246. 

64 See National Wage Case 1991 (1991) 36 IR 120. 

65 See 2.2.4.1 and 4.2.1.1. 
See Chapter 2. 
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The effect of this new regime was to officially transfer part of the savings function to the 

"group representativen system of Parliament, with additional superannuation provision 

remaining a function of employment relations. As a uniform system, it generated a 

significant increase in superannuation coverage; since its full introduction superannuation 

coverage has spread to just under 90 per cent of empl0~ees.~7 This is also reflected in the 

growth of superannuation assets under management.68 

An evolutionary analysis of superannuation through the prism of capitalism identifies three 

features that characterise the contemporary superannuation system. First, superannuation 

provision is the subject of regulation, both as to the quantum of saving and its prudential 

security. Secondly, building upon the historical provision for superannuation through the 

trust relationship, the regulatory regime has harnessed this private obligation to achieve its 

superannuation objectives. FinaLly,  a legacy of the historical development of 

superannuation is its intrinsic link to the employment relationship. Not only is the 

employment relationship the vehicle through which compulsory superannuation 

contributions are sourced, but the early capitalist development of superannuation and its 

subsequent "civilisation" by the labour movement founded the contemporary 

superannuation tier of the retirement incomes policy. 

1.3 THE NATURE OF THE SUPERANNUATION LAW 

Superannuation law is not a single faceted law that governs superannuation. Rather, it is an 

umbrella that shades the intersection of various competing bodies of law that together 

govern the superannuation industry. The foregoing evolutionary outline of the historical 

development of superannuation highlights that superannuation schemes operate in a 

regulated environment, and that the provision of superannuation is intrinsically linked with 

the contractual employment relationship. Also, historically the provision of superannuation 

67 Commonwealth of Australia, Productivity Commission, Review of the Superannuation Indust 
(Supervision) Act rgg j  and Certain Other Superannuation Legislation, Inquiry Report, Report No I?, 
2001, at 11. 

See 1.1. 
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has been effected through the vehicle of the trust. I t  is the bodies of law at the foundation 

of these features that interact together to provide a core basis of regulation. 

This regulation attracts a trilogy of relationships. Thefirst relationship is that of employer 

and employee. Because superannuation benefits are an integral part of the remuneration 

package of employees, some view them as deferred pay.69 Moreover, in the Australian 

context employers are compelled to make a minimum superannuation provision for 

employees.70 I t  is this relationship - the exchange of consideration for employment 

services - that triggers either directly or indirectly the creation of the superannuation trust. 

The second relationship is that between trustee and employee member. Legal title to 

contributions vest in the trustee, who in turns manages the trust fund for the purpose of 

providing superannuation and associated benefits t o  employee members. The fiM( 
relationship is between the employer and trustee. At the most basic level, the employer will 

contribute on an ongoing basis to the fund. However, the level of employer interaction will 

vary with the nature of fund. In  respect of employer-sponsored funds, the employer is 

usually responsible for initiating the scheme and, unlike the traditional settlor, has a 

continuing role. Not only will the employer contribute to the fund but is usually involved 

in scheme management via representation at trustee level. Depending upon jurisdictional 

regulation, the trustee may even be unilaterally responsible for fund management - that is, 

the employer may act as trustee. Where not the trustee, the trust instrument may 

nevertheless vest significant control in the employer by conferring powers over 

appointment and removal of trustees, amendment of the fund's governing rules, the 

distribution of surpluses, and the winding up of the fund. The nature of the scheme may 

also dictate that the employer is responsible for the solvency of the scheme, requiring any 

shortfall to be made good. 

The foregoing serves to differentiate the superannuation trust from the conventional 

family trust, which is typified by a linear relationship between trustee and beneficiary. Like 

any interactionary relationship, the interaction between the three bodies of law, and the 

corresponding interaction between stakeholders, generates tension and conflict. I t  is the 

management of these interactions, tensions and conflicts with which this thesis is 

concerned. 

69 See heading "Nature of Interest not Representative" in 4.2.2.1. 

7O See 4.2.1.1. 
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This thesis proposes a mechanism for improving the structured interaction of, and a basis 

for minimising conflict and tension between, the bodies of law underlying "superannuation 

law". The mechanism proposed for this purpose is the "superannuation relationship 

frameworkn ("SRF"). 

Madam Justice Gillese of the Ontario Court of Appeal argues that the real problem in the 

field of pensionslsuperannuation law is that it is an emerging field for which there is no 

framework for de~elopment.7~ Her Honour adds that the "development of a coherent set of 

flexible principles and their meaningful application is a challenge that the will span the next 

decade at least".7' In the conceptualisation of a "superannuation relationship framework" 

the first objective of this thesis is to take up Gillese J's challenge and contribute to the 

development of a "coherent set of flexible principles" by the development of a 

"superannuation relationship framework". 

The proposed framework is premised upon a schema of priorities that orders the 

application of the various competing bodies of law. It is characterised by two features. At 

the heart of the framework is the concept of priority of the trust and the preference of 

trust principle. The elevation of trust principles is premised upon the attributes of the trust 

being the preferred vehicle for the delivery of the social objectives of superannuation. The 

general principles of trust law revolve around the nature of the trustee's office. The trustee 

holds legal title, not for his or her own interests, but for the exclusive benefit of the 

beneficiaries. This very structure - the separation of legal and equitable interests - engrains 

the protective attributes of the trust. In other words, the trustee is the protector of the 

assets constituting the fund, and is subject to the highest principles of corporate morality. 

Though the attributes of the trust justify its preference, its principles should not be 

dogmatically applied. While the trust is the preferred vehicle, it may not be the perfect 

vehicle. As a result, preference for trust principle is bounded by the second feature of the 

SRF: structured flexibility. So as to mitigate against a rigid adherence to trust principle the 

framework identifies circumstances which permit or indeed necessitate the relegation or 

7' GilIese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 250. 

7= Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 250. 
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modification of trust principle in favour of statutory intervention or the principles of 

contract law. 

The second objective of this thesis is to demonstrate the practical utility of the SRF. The 

framework provides a standard against which current statutory provisions, new legislative 

initiatives and the reasoning of the judiciary can be analysed in areas where the interaction 

of the various bodies of law produces tension or conflict. Its application also extends to 

assessing the suitability of general trust principles in their application to superannuation 

issues. 

The objectives of this thesis are first pursued by examining the current regulation of 

superannuation in Australia by reference to the features identified above73 as characterising 

the Australian superannuation industry. Thus, the basic components of the SIS legislative 

regime are first addressed, whereupon attention turns to their impact upon the constituent 

elements of the trust relationship. The influence of the legislative regime on the 

interaction of the trust and the employment relationship is then considered. 

In  the chapter that follows this structure of analysis is applied to four comparator 

jurisdictions. The bodies of law at the foundation of this trilogy likewise interact together 

to provide a core basis of regulation in the international jurisdictions selected for this 

thesis, the United Kingdom, New Zealand, Ontario (Canada) and Hong Kong. Though the 

regulation in each jurisdiction is by no means identical and varies in nature and degree, the 

underlying similarities nevertheless allow a comparative analysis of the problems arising, 

and legislative solutions applied, in 'each jurisdiction. This analysis provides, in subsequent 

chapters, a counterpoint to assess the strengths and weaknesses of the Australian regime, 

as well as providing inspiration and fodder for reform. 

On the basis of these foundations, Chapter 4, principally by a process of regulatory 

analysis, develops and justifies the SW. In  the two chapters that follow the framework is 

73 See 1.3 
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applied to issues arising from the two principal interactions underlying superannuation law: 

between trust and legislation, and between trust and the employment relationship. 

In respect of the first of these, Chapter S focuses on the position of the trustee as the 

central responsible entity of the trust relationship. To  this end, various elements of 

trusteeship and associated duties are examined to determine the extent to which the SIS 

Act has departed from general trust principles, and then if such departure is justified on 

the basis of the superannuation relationship framework. A prominent feature of the 

chapter is an assessment of the proposed reforms recommended by the Superannuation 

Working Group74 that are to be implemented in early 2004. 

Chapter 6 then assesses, in the light of the S W ,  whether the incidents of the employment 

relationship should affect the principles of law that give shape to and define the trust 

relationship. This is particularly an issue in the context of the interpretation and 

amendment of superannuation trust deeds, and the management of scheme surpluses. 

Attention is then turned to the appropriate role of the employer within the superannuation 

relationship and its interaction with the trustee. 

As weU as identifying the objectives of this thesis, the boundaries of those objectives must 

be defined. First, it is recognised that other bodies of law govern superannuation provision, 

notably, corporations law and taxation law. However, as the focus of this thesis is the 

prudential regulation of superannuation, its nucleus remains the interaction between trust 

law, statutes that are primarily directed at prudential regulation, and contract law. 

Consequently, except to the highlight the impact of corporations and taxation law upon 

this nucleus of prudential regulation, this thesis does not attempt a detailed explanation or 

discussion of these areas. 

Secondly, in application of the SRF, there is no attempt to be exhaustive. The framework is 

not applied in respect of every tension or conflict arising in the law. Instead, its focus is 

74 Commonwealth of Australia, Superannuation Working Group, Report of the Superannuation 
Working Group on Optionr for Improving the Safety of Superannuation, 2002. 



Chapter I: Zntrodurtion 

upon those areas that are essential to the functioning of the trust relationship, that have 

been contentious and stimulated debate, or that are the subject of proposed reform. T o  

these ends, the proper role of both the trustee and the employer is a pervasive theme. 

Thirdly, apart from the context of this introduction and the application of a process of 

regulatory analysis, there is no attempt to undertake a detailed historical analysis. The 

concern of thesis is the security of current regulation. Thus only to the extent that historical 

factors shed light on the current system of regulation are they relevant. 

Fourthly, the SIS Act generally governs "superannuation entities", a term that refers 

collectively to regulated superannuation funds, approved deposit funds ("ADF") and pooled 

superannuation trusts ("PST").75 Though ADFs and PSTs are constituted as trusts, their 

respective functions are limited by their prescribed and approved purposes, and neither 

entity may accept employer or employee ~ontributions.7~ Given the restricted function of 

these entities, the focus of this thesis is upon the prudential standards prescribed in respect 

of the entity at the c m  of the regulatory framework: the regulated superannuation fund.77 

The SIS Act similarly applies to "self managed superannuation fundsn. Colloquially, these 

funds are the "Mum and Dad" superannuation funds that, as the title suggests, are self- 

managed. Their membership is statutorily limited to fewer than five persons.78 Though 

constituted as trusts, these funds are subject to less onerous standards than regulated 

superannuation funds. This thesis does not attempt to  address these distinctions in 

regulation. 

Finally, regulated superannuation funds may be either "employer-sponsored" or "public 

offer" funds. The specific definitions of these terms are outlined in Chapter 2.79 For the 

purpose of this introduction it is sufficient to note that the degree of employer interaction 

is what essentially distinguishes these two types of funds. Much of the ensuing discussion 

focuses on the impact of the employment relationship upon the regulation of the 

superannuation trust. This in and of itself directs the focus of this thesis to employer- 

sponsored funds. This is not to say that public offer funds have been excluded but rather 

that many of the issues that arise are more typically employer related. 

75 SIS Act S IO(I). 
76 See 2.1.1. 
77 For the definition of "regulated superannuation fund" see 2.r.l. 
78 For the definition of "self managed superannuation fund" see 2.1.1. 

79 See 2.r.r. 
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As a matter of terminology, the Australian and New Zealand usage of the term 

"superannuation" is somewhat unique. In the remaining jurisdictions discussed, the 

corresponding term used for the provision of benefits upon retirement is "pensions". The 

distinction arises simply because of the prevalence in Australia and New Zealand of the 

payment of lump sum benefits as opposed to pension benefits. As a result, except where 

the discussion refers to public pension provision, such as old age pensions or universal 

pensions, the termpearion is used as a synonym for the term superannuation. 
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Introduction 

A primary concern in Australia, like most developed countries, is the ability of the 

retirement system to withstand current economic and demographic trends so as to make 

sufficient provision for persons in their retirement. Primary among current trends is the 

rapid ageing of the Australian society, exacerbated by the impact of the large size of the 

"baby boom" generation born between 1946 and 1964. Added to this is slow population 

growth and increasing life expectancy. The framework within which the Commonwealth 

legislature must operate is characterised by two main pillars or tiers: government pensions 

and superannuation. The importance of the second pillar in the Australian economy is 

identifiable by the sheer volume of investment savings held by superannuation trusts. The 

magnitude of this investment combined with the number and size of superannuation funds, 

the extent of superannuation coverage within the workforce, and the sophistication and 

complexity of the regulatory regime has led, in Chapter I, to the ascription of the epithet 

"age of superannuation" to the current economic generation. I t  is the current regulation of 

the pillar of superannuation in this, the age of superannuation, which is the subject of this 

Chapter. 

An analysis of the evolutionary development of superannuation in Australia identifies three 

main features that characterise the regulation of the superannuation industry. First, 

superannuation schemes operate in a regulated environment. Secondly, the provision for 

superannuation is usually effected through the mechanism of a trust. Finally, a legacy of the 

historical development of superannuation within the bounds of the employment 

relationship is that the provision of superannuation is intrinsically linked with the 

contractual relationship of the employer and employee. Together, the interaction of these 

features underlies the phenomenon of superannuation. The objective of this Chapter is to 

deconstruct the regulatory web of superannuation through a discussion of each individual 

feature, highlighting their interaction and inter-dependence. 
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The Australian superannuation industry is regulated by multiple legislative enactments. 

The instruments of regulation can be broadly classified according to theirobjects: 

prudential regulation, funding of superannuation entities, and taxation. This thesis is 

primarily concerned with the prudential regulation of superannuation. However, the 

statutory prescriptions regarding funding and taxation are discussed where they impact 

upon and interact with those directed at prudential regulation. 

The present system for the prudential regulation of superannuation schemes was 

introduced in 1993 by a series of legislative enactments collectively termed the "SIS 

Scheme".' Of the legislation introduced, the Superannuation Industry (Supervision) Act 1993 

(Cth) PSIS Act'?, Superannuation Industry (Supervision) Regulations 1994 (Cth) ("SIS 

Regulations") and the Superannuation (Resolution of Complaints) Act 1993 (Cth) are the most 

significant in terms of the governance of superannuation entities. During 1997 the 

Commonwealth legislature added the "RSA Scheme" to the portfolio of prudential 

instruments. Constituted by the Retirement Savings Accounts Act 1997 (Cth) ("RSA Act'? and 

the Retirement Savings Accounts Regulations 1997 (Cth) ("RSA Regulations"), the RSA Scheme 

applies specifically to Retirement Savings Accounts ("RSA").' Of the two schemes, the SIS 

Scheme is the most prominent in the prudential regulation of superannuation entities, the 

RSA Scheme being of ancillary importance due to the more limited nature of RSAs. A brief 

overview of the RSA Scheme follows a review of the regulatory features of the SIS Scheme. 

This section concludes with a discussion of the dispute resolution mechanism instituted by 

the Superannuation (Resolution of Complaints) Act 1993 (Cth). 

I In 1993 the following seven Acts were introduced as the "SIS Scheme": Superannuation (Financial 
1993 (Cth); Superannuation (Resolution of Complaints) Act 1993 (Cth); 

Act 1993 (Cth); Superannuation I n d u t ~  (Supervision) 
Conse uential Amendments Act 1993 (Cth); 

ccupationalSuperannuation Standards 
Amendment Act 1993 (~th3: 

8 
As to Retirement Savings Accounts see 2.1.2. 
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Owentiew, O&cts andRegulat0t-y Entities 

I n  1993 the  Commonwealth legislature was concerned t o  strengthen the security of  

superannuation savings and protect the rights of superannuation fund members.3 These 

concerns were collectively addressed by the twofold objective of t he  SIS Act  to make 

provision for t he  prudent management of  superannuation entities, and  to establish the  

Australian Prudential Regulation Authority ("APRA"), t h e  Australian Securities and  

Investments Commission ("ASIC") and the Commissioner of Taxation as joint "regulators" 

of the industry.4 T h e  prudent management of  superannuation is achieved a t  two levels. 

First, superannuation funds regulated by the SIS Scheme must be  constituted as a trust.5 All 

general law notions of  trustee responsibilities and duties6 are therefore necessarily 

imported to govern the  trustee-beneficiary relationship. Secondly, the SIS Scheme overlays 

additional standards of conduct that funds and trustees must observe. 

T h e  SIS Act  and Regulations apply t o  "superannuation entities", which refers collectively 

t o  regulated superannuation funds, approved deposit funds ("ADF") and  pooled 

superannuation trusts (''PST1').7 T h e  former is t he  most significant for t he  purposes of  t he  

3 Explanatory Memorandum to the Superannuation Industry (Supervision) Bill 1993, p I. 

4 SIS Act S 3. Prior to I July 1998 the Insurance and Superannuation Commission ("ISC'? was 
solely responsible for the re ulation of the superannuation industry. I n  res onse to the 
Commonwealth of Australia, !inancial~~stem Inquiry: FinalReport, 1997 (''Wallis fnquiry'?, the 
functions of the ISC were divided between two new entities, APRA and ASIC. The Wallis 
In uiry was established to undertake a review of the financial system. I t  was charged with 
m&in recommendations on "the nature of the re ulatory arrangements that will hest ensure 
an eflcient, responsive, competitive and tlexib f e financial system to under in stronger 
economic performance, consistent with financial stability, prudence, integrity anlfairness": at 
vii (Foreword). In terms of the superannuation and life insurance industries, it recommended 
that a single Commonwealth re lator, the Australian and Prudential Regulation Commission 
(''APRC", now APRA), be esta&sbed for the prudential supervision o f  financial institutions 
(including superannuation): pp 4 4 4 6  (recornmcndations nos j l ,  41). Ir also recommended that 
a new regulator, the Corporations and Financial Services Commission ("CFSC", now ASIC), be 
establishid for the purpose of supervisin market integrity and consumer protection of the 
financial system: p j r  (recommendation no 3. 

5 SIS Act s 19. 

In Australia, a regulated superannuation fund must have a trustee, thus requiring a trust 
structure: SIS Act s 19(2). 

7 SIS Act s IO(I). Though ADFs and PSTs are constituted as trusts, their res ective functions are 
limited b their prescribed and approved purposes (SIS Act s IO(I); see defPnitions of "approved 
deposit ? und" and "pooled superannuation trust"). An ADF is essentially a rouover vehicle for 
the deposit of amounts from eli ible termination payments, which are subsequently paid out as 
benefits (SIS Act s rob); see deinition for "approved purposes'?. PSTs are trusts in which the 
assets of other prescribed superannuation entities are placed for investment (SIS Regulations 
reg 1.04(5)). Neither entity may accept emplo er or employee contributions. Given the 
restricted function of these entities, the focus oYthis thesis is upon the prudential standards 
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SIS Act; a superannuation funds is a "regulated superannuation fund" if i t  has a trustee, its 

trustee has lodged with APRA a written election to have the SIS Act apply to the fund, and 

its governing rules provide eithe; that the trustee must be a colpomtion, or  that the fund can 

offer only old-agepensions.9 This definition reflects the limited legislative power vested in 

the Commonwealth by the Constitution; the Commonwealth lacks direct power to  

regulate in respect of superannuation. Instead, it relied upon the old-age pensionsI0 and 

corporations" powers. The purposes of a regulated superannuation fund are further limited 

by the "sole purpose test": a trustee of a regulated superannuation fund must ensure that 

the fund is maintained solely for one or more core purposes, which broadly include the 

provision of benefits on retirement and deathJ2 

A regulated superannuation fund may in turn be either an "employer-sponsored fund" or a 

"public offer superannuation fund". The distinction is important as different regulatory 

requirements can apply. An employer-sponsored fund is one in which an employer 

contributes to the fund for the benefit of a member13 who is an employee of either the 

employer or the employer's associate.'4 Such a fund will be a "standard" employer- 

sponsored fund if the employer contributes pursuant to  an arrangement between the 

employer and the trustee of the regulated superannuation fund concerned.'S A public offer 

superannuation fund is, at a very general level, a regulated superannuation fund where the 

nexus between the employer and the trustee is weaker. I t  is a regulated superannuation 

fund that either is not a standard employer-sponsored fund, or is a standard employer- 

sponsored fund with at  least one member who is not  a standard employer-sponsored 

membe~.'~ A standard employer-sponsored fund can elect to be treated as a public offer 

prescribed in respect of the entity at the crux of the re ulatory framework: the regulated 
su erannuation fund. Yet it is also important to note that Aspire this focus, in that ADFs and 
P.&S are constituted as trusts, many arguments presented are nevertheless applicable to these 
entities. 

8 A "su erannuation fund" is a fund that is: (i) an indefinitely continuing fund and is a rovident, 
bene p it, superannuation or retirement fund; or (ii) a public sector superannuation scEeme: SIS 
Act S IO(I). 

9 SISAct S 19. 

'O Constitution s ~~(xxiii). 

" Constitution S ~ ~ ( x x ) ,  

SIS Act S 62. See 2.2.2 

'3 For the purpose of this definition an employer-sponsor may, in the event of the death of a 
member, also contribute for the benefit of the dependants of that member: SIS Act S 16(1). 

'4 SIS Act S 16(1), 166). 

' 5  SIS Act S 16(2), 16(4). 

'6 SIS Act S IS(]). 
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fund, whereas a self managed superannuation fund'' is precluded from being categorised as 

a public offer fund.18 

Prudential Requirements 

Three principles underlie the legislature's first objective of increasing prudential security, 

and the content of these principles reflect the nature of regulatory scheme adopted. The 

3 r t  principle is that the primary responsibility for the viability and prudent operation of 

superannuation funds rests with trustees.'9 That trustees have maximum commercial 

autonomy in making investment decisions, subject to  minimal prudential controls, is the 

second principle. As afinal principle, the SIS Scheme seeks to  increase - but not guarantee 

or underwrite - the safety of members' benefits.10 I t  was thought that "[g)overnment 

guarantees could tempt trustees to take excessive investment risks on the basis that the 

members (or employer-sponsors) would reap the gains, while the Government picked up 

the losses."" Ultimately, the investment performance of superannuation assets depends on 

the "wisdom of investment de~isions ' ' .~~ 

The aforesaid principles are evident in the system of prudential regulation set out in the 

SIS scheme. The following table outlines the essential features of the SIS Scheme. 

'7 A "self managed superannuation fund" is a superannuation fund that has fewer than 5 members 
and: (i) each trustee or director of the trustee (as the case may be) is a member of the fund; (ii) 
each member is a trustee or a director of the trustee (as the case may be); (iii) no member of the 
fund is an em loyee of another member of the fund, unless the members concerned are 
relatives; and [v) the trustee does not receive any remuneration for services performed as 
trustee: SIS Act S I ~ A .  Such funds are subject to less onerous standards than regulated 
superannuation funds: see Leow and Murphy, CCH Awtrulian Master Superannuation Guide 
(CCH, 2002-3), 95-too. 

SIS Act s 18(1)(a)(iii), 18(1)(aa), 18(2). 

'9 Commonwealth of Australia, Purl~amentury Debates, I-louse of Representatives 27 Alay 1993, a t  
1101 (Mr Johns, Parliamentary Secretary to the Treasurer) (Second Reading Speech). 

20 Commonwealth of Australia, Department of Treasury, Strengthening Super Security, Statement 
by the Honourable John Dawkins MP Treasurer of the Commonwealth of Australia, 1992, at 3. 

21 ISC, The Trustee Guidebook to Superannution (AGPS, 1996), p 2 

22 Commonwealth of Australia, Department of Treasury, Strengthening Super Security, Statement 
by the Honourable John Dawkins MP Treasurer of the Commonwealth of Australia, 1992, at 3. 
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TABLE 2.1 - OVERVIEW OF THE SIS SCHEME 

The SIS Act sets out various requirements in respect of the appointment 
and removal of trustees, investment managers and custodians.? Trustees 
are subject to prescribed statutory duties in respect of their 
administration of trust funds,% which supplement the general law duties. 

Part 3 of the SIS Act sets out a system of prescribed operating standards 
a plicable to the o eration of superannuation entities. The standards are 
&tailed in the S1 l Regulations and cover issues in relation to: (a) the 
acceptance of contributions (Pt 7); (b) the rotection of benefits B t  5); (C) 
the payment and cashing of benefits (Pc 6f (6) the keepin and retention 
of records (Pt 8); (e) the financial osition, funding anjsolvency, and 
winding-up of funds (Pt g); and ( 8 the disclosure of information to 
beneficiaries and the Regulator (Pt z).Y These standards are enforceable 
by the regulators and sanctions may be imposed on trustees for their 
breaches. 

Part 6 of the SIS Act prescribes requirements in respect of the content of 
the governing rules of superannuation entities.26 These include: (a) the 
implication of eight trustee covenants into the governing rules of each 
superannuation entity;l7 (b) protection for the trustee in respect of his or 
her exercise of d i s c r e t i ~ n , ~  and against direction from other pers0ns;~9 
(C) rules precluding indemnification of the trustee from the assets of the 
entity and exceptions thereto;jo and (d) restrictions on the amendment of 
the governing rules.3' 

Part 8 of the SIS Act sets out requirements as to the level of investment 
permitted in assets of related ~art ies .3~ 

Part 16 of the SIS Act sets out requirements as to the appointment and 
conduct of actuaries and auditors. In addition to general audit or acmarial 
function, an actuary or auditor must inform the trustee33 if he or she 
forms the opinion that: (a) it is likely that a breach of the SIS Act or 
Regulations has occurred, is occurring, or may occur;34 or (b) the financial 

See t.2.j.1, 2.2.3.2, 2.2.3.3. 

See 2.2.3.4. 

The disclosure requirements must be considered in conjunction with those required by the 
Corporations A c t  2001 (Cth) Pt 7.9, Prior to 11 March 2002 these requirements were set out in 
SIS Regulations regs 2.05-z.48C. 

SIS Act s 51. 

SIS Act s 52. See 2.2.3.4 and 5.3. 

SIS Act s 59. See 6.4.3. 

SIS Act s 58. See 6.4.3. 

SIS Act ss 56 -57. 

SIS Act s 60. See 2.3.2 and 6.3. 

SIS Act ss 69-85. See 2.2.4.2. 

SIS Act ss 1290, 130(2). 

SIS Act s 129. 
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position of the enti ty may be, o r  may be about to  become, 
unsatisfactory.3~ The trustee must respond with a report indicating how 
the matter is bein or will be addressed.J6 Where the trustee does not k comply with the a ove, or the actuary or auditor is dissatisfied with the 
action undertaken, the auditor or actuary is under a duty to inform the 
Regulator.37 

Compliance with the SIS Scheme is achieved by means of a penalty 
scheme. Certain provisions in the SIS Act are identified as "civil penalty 
pro~isions",3~ contravention of which exposes the relevant persons or 
entities to  a civil penalty order39 and possible criminal sancti0ns.4~ 
Contraventions of various provisions of the SIS Act are also identified as 
offences. The  SIS Act creates two levels of offences: strict liability 
offences4' and fault-based 0ffences.e T h e  principles of criminal 
responsibility that apply in respect of offences (both strict liability and 
fault-based) are contained in the Criminal Code Act 1995 (Cth)." 

There is also a practical incentive to comply; a complying superannuation 
fund qualifies for concessional taxation treatment under the Income Tax 
AssessmentAct 1936 (Cth).44 

In  addition to  the SIS Act, the Corporations Act 2001 (Cth) has become increasingly 

important in respect of the governance of superannuation entities. Many provisions dealing 

with the disclosure requirements of regulated superannuation funds were transferred on 11 

35 SIS Act s 130. 

36 SIS Act SS 1290, 130(4). 

37 SIS Act Ss 129(6), 1300.  

38 For example, the failure of trustees to: (a) ensure that that a regulated superannuation fund is 
maintained in accordance with the sole purpose test (SIS Act s 62(1)); (h) comply with the 
restrictions on borrowings (ss 67(1), 95(1), 97(1)); (C) comply with the in-house asset rules (S 
84(1)); (d) notify APRA of significant adverse events: s 106(1); and (e) ensure that investments 
are made at arm's length (S IO~(I)). 

39 A civil penalty order constitutes a declaration that the person has contravened a civil penalty 
provision and may include a monetary penalty order: SIS Act s 196. 

40 A person is guilty of a criminal offence if he or she contravenes a civil penalty provision 
knowingly, intentionally or recklessly: (a) dishonestly and intending to gain an advantage for any 
person; or (b) intending to deceive or defraud someone: SIS Act s 202. Such an offence is 
punishable by imprisonment. 

41 See, for example, SIS Act ss 18(7B), 63(7), 63(10), ro3(3), ro4(2), 105(2). 

42 See, for example, SIS Act ss jq(z), 66(4), 6?(r), IOI(Z), IZI(I). 

43 SIS Act s ~A(I).  See Australian Superannuation Law and Practice (CCH, Looseleaf), 94-605, 94- 
660, $4-670. 

44 Income Tax Assessment Act 1936 (Cth) Pt IX (see Leow and Murphy, CCH Australian Master 
Superannuation Guide (CCH, 2002-j), Ch 7). A complying superannuation fund is a resident 
regulated superannuation fund the trustee of which has not contravened the SIS Act or 
Regulations: SIS Act s +(I). If such a convention occurs, status as a complying superannuation 
fund will be maintained if the relevant entity does not fail the culpability test set out in s 
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March 2 0 0 2  from the SIS Act to the Corporations Act as part of the new financial services 

regime. Superannuation entities may also be caught by the licensing aspects of the regime 

relating to the issuing of superannuation interests and the giving of financial advice.45 

Regulators 

The  SIS Act appoints the Australian Prudential Regulation Authority ("APRA"), 

Australian Securities and Investments Commission ("ASIC") and the Commissioner of 

Taxation ("the Commissioner') as the "regulators" of the industry.46 The  Reserve Bank of 

Australia ("RBA1'),47 and the Australia Competition and Consumer Commission 

("ACCC"p8 are accorded ancillary roles in this respect. APRA is responsible for the 

prudential supervision of banks, life and general insurance companies, and superannuation 

funds,49 whereas ASIC is responsible for monitoring and promoting market integrity and 

consumer protection in relation to the Australian financial system.ro Specifically in relation 

to the regulation of the superannuation industry, the respective roles of ASIC and APRA 

reflect the purposes for which each body was established. APRA is responsible for the 

administration of the SIS legislative scheme except in respect of matters relating to  

monitoring and promoting market integrity and consumer protection.$' The  A T 0  is 

responsible for administration of superannuation-related tax laws and superannuation 

guarantee scheme matters. Moreover, as of 8 October 1999 responsibility for the 

45 See Corporations Act 2001  (Cth), Ch 7; Financial Services (Butterworths, Looseleaf); Davis, 
"Financial Services Reform Act - Its Application to Superannuation Funds" (2001) 12 JBFLP 
308; Paskin and Short, "Financial Services Reform: What Does it Mean to the Superannuation 
Industry?" (2001) 12 JBFLP 140; Hastings, "Implications of Financial Services Reform 
Requirements" (2002) 13 ASLB 81. 

46 SIS Act s 3. 

47 The RBA is generally responsible for monetary poli and the maintenance of overall financial 
system stability. In terms of the superannuation in 7 ustry, the RBA has discretion to provide 
emergency liquidity support: APRAIRBA, Memorandum of Understanding between the Reserve 
Bank ofAurtralia and the Australian PmdentialRegulation Authority, 1998. 

48 The ACCC has general responsibility for competition pursuant to the Trade Practictv Act 1974 
(Cth). In respect of the superannuation industry, the ACCC has res onsibility where E .  acquisition of companies and assets in the financial system may su stant~ally lessen 
corn etition in a market: APRAIASIC, Memorandum of Understanding between the Australian 
~ m ~ n t i a l ~ e g u l a t i o n  ~uthor i t y  and the Australian Securities an Investments Commission, 1998. 

49 Australian Pm&ntialRegulotion Authority Act 1998 (Cth) s 8(1). 

So Aurtralian Securitiesandlnvestmentr Commission Act 2001 (Cth) S IZA(Z)-IZA(~). 

S1 In respect of the co-operation and co-ordination of regulation between APRA and ASIC, see 
APRAIASIC, Memorandum of Understanding between the Australian Prudential Regulation Authority 
and the Aurtralian Securities an Investments Commission, 1998. For the specific allocation of 
responsibility in respect of the SIS Act see SIS Act S 6. 
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governance of self managed superannuation fundsrZ was transferred from APRA t o  the  

T h e  SIS Act confers upon the main regulators supervisory and enforcement powers. 

Examples of these powers include: 

0 Exemptions andModifcations: The  Regulator has power t o  grant exemptions from, 
and make modifications to, specified provisions of the  SIS Act and SIS 
Regulations.54 

o Monitoring and Investigation: The Regulators have been granted wide information 
gathering and investigating powers. I n  respect of monitoring, trustees must 
produce prescribed information t o  the Regulator55 and may be required t o  produce 
s ecified information on request9  Regarding the investigation of entities, both 
/?PM and ASIC may initiate an investigation of a superannuation entity, upon 
notice t o  the trustee, if i t  appears t o  the Regulator that: (a) the SIS Act o r  
Regulations have been contravened; (b) the financial position of the superannuation 
is unsatisfactory; or (c) the trustee of a regulated superannuation fund or an ADF 
has refused to give effect t o  a determination of the Superannuation Complaints 
Tribuna1.n I n  addition, wide powers are conferred for the purpose of conducting 
the investigation, including power to: enter premises for the collection of 
information,ra require the production of information,59 require the assistance of 
relevant persons60 and, in the prescribed circumstances, freeze the assets of the 

f2 For the meaning of "self managed superannuation fund" see SIS Acts r7A. 

53 APRAIATO, Memorandum o Understanding between the Australian Prudential Regulation Authority 
andthe Awhalian Taxation rce, 1999. For the specific allocation of responsibility to the A T 0  
in respect of the SIS Act see 4 IS Acts 6 

54 SIS Act S 326. In respect of modifiable provisions the Regulator may either exempt, 
conditionally or otherwise, a particular erson (class of persons, superannuation entity or class 
of superannuation entities) from com f lance with thc relevant rovisions or declare that the 

ss 326-336. 
P .  relevant provision is to have effect as irit were modified as speci led in the declaration: SIS Act 

55 Trustees of regulated superannuation funds, approved deposit funds and pooled 
superannuation trusts are required to lodge an annual return each year of income: SIS Act s 36. 
Furthermore, trustees of superannuation entities established after I December 1993 must 
within seven days of establishment lodge with APRA the prescribed information: s 254(2). The 
prescribed information includes: (a) general fund details, such as the name, address, contact 
person, date established and type of fund constituted; and (b) details of the trustee and any 
directors: SIS Regulations regs 11.04-11.06. 

j6 The Re lator may, by written notice, require the trustee to produce specified information or 
the pro%ction of reports or books relating to the affairs of the superannuation entity: SIS Act 
s 25% Access to premises for the purpose of accessing and copying such books is also granted 
provided the occupier consents: s 256. 

57 SIS Act s 263. 

58 SIS Act S 268. 

59 SIS Act s 269. 

60 SIS Act s 270. 
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superannuation entity.6' F i n d  , APRA may require the trustee of a superannuation 
entity to appoint an individudor committee to investigate the financial position of 
the entity and make a report on that in~estigation.~' 

Suspension and Removal of Trustees: APRA may suspend or remove the trustee of a 
superannuation entity in the prescribed circum~tances.~3 

0 Sanctions: APRA has the power to make an application to the court for a civil 
penalty order.64 As an alternative to enforcement action, APRA may accept 
enforceable undertakings from tmstees.65 Moreover, it can issue a notice stating 
that a regulated superannuation fund is not a complying superannuation fund.66 

2.1.2 RSA ACT AND REGULATIONS 

Provision for superannuation may, as from I July 1997 pursuant to the Retirement Savings 

Accounts Act 1997 (Cth), also be effected through a non-trust structure via what is termed a 

Retirement Savings Account ("RSA"). RSAs may be offered by certain financial institutions 

and life insurance companies, and are directed principally to providing benefits upon 

retirement or death. The RSA Scheme is broadly similar in many aspects to the SIS 

Scheme, particularly in respect of: 

the powers conferred upon the Regulators; 

the benefit protection standards; 

the payment standards (which includes the preservation requirements); 

the reporting and information requirements placed upon RSA Providers; 

the duties placed upon auditors and actuaries; and 

the civil and criminal penalty system. 

Duties are also placed upon RSA providers and employers, but their extent reflects the 

fundamental difference between the SIS and the RSA schemes. Whilst the SIS Scheme is 

premised upon the trust, the RSA Scheme is essentially built upon contractual relations of 

61 If it ap ears that the conduct engaged in by the trustee or investment manager is likely to 
adverse P y affect the values of the beneficiaries' interests, the Regulator ma give a written 
direction to the trustee or investment manager to provide the specified idrmation and/or 
freeze the assets of the entity: SIS Act s 264. 

62 SIS Act S 257. 

63 SIS ~ c t  s 133. See z.z.3.3. 
64 SIS Act s 197. See Table 2.1 above. 

6f SIS Act s 262A. 

SIS Act s 42. 
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the RSA Provider and RSA Holder. Consequently, the provisions that reinforce and 

cement the trust relationship in the SIS scheme are absent from the RSA Scheme.@ 

A further variance between the schemes is that RSAs are capital guaranteed and therefore 

likely to reflect modest returns. RSAs are designed to appeal to those with small amounts 

of superannuation. For account balances in excess of $~o,ooo,  RSA providers are required 

to advise account holders of alternative "balanced portfolio" products generating 

potentially higher returns, although there is no restriction on RSA balances exceeding 

$10,000. 

The Superannuation (Resolution of  Complaints) A c t  1993 ("the Act") establishes the 

Superannuation Complaints Tribunal ("SCT"). The object of the SCT is to provide a 

mechanism for the conciliation of complaints and, where this is not successful, the review 

of the decision or conduct to which the complaints relate. Complaints can be heard by the 

SCT in relation to the decision and conduct of trustees, insurers or RSA  provider^.^^ In  

providing a mechanism for the review of trustees' decisions, the complaints resolution 

scheme overcomes the general law principle that the exercise of a trustee's discretion 

cannot be reviewed except where a power is exercised irresponsibly, wantonly or 

~ a ~ r i c i o u s l ~ . ~ 9  There are 15 specific grounds of complaint listed in the Act, all of which are 

based upon the relevant decision or conduct being unfair or unreasonable. For example, s 

14 provides that if the trustee of a fund has made a decision (whether before or after the 

commencement of the Act) in relation to a particular member (or former member) of a 

regulated superannuation fund, a person may make a complaint to the SCT that the 

decision is or was unfair or unreasonable. 

For the purpose of reviewing a decision of a trustee the SCT has all the powers, obligations 

and discretions that are conferred on the tmstee,7O meaning that the SCT effectively 

67 See the heading "Supplementing the Contract Model-The RSA Scheme" in 4.z.z.z. 
68 The term "decision" is given a wide meaning and includes the failure to make a decision: 

Superannuation (Resolution ofComplaints) Act 1993 (Cth) s 4. An example is a decision relating to 
the payment of a benefit or some other matter affecting the member or beneficiary. The term 
"conduct" includes acts, omissions and representations: s 3(2). 

69 See 6.5 

7O Superannuation (Resolution of Compl~ints) Act 1993 (Cth) s 37(1)(a). 
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stands in the trustee's shoes. In making the determination the SCT must:7' 

affirm the decision; 

remit the matter to which the decision relates to the trustee, insurer or other 
decision maker for reconsideration in accordance with the directions of the SCT; 

vary the decision; or 

set aside the'decision and substitute a decision. 

A spate of Federal Court cases questioned the jurisdiction of the SCT. In  both Wilkimon v 

Clerical Administrative & Related Employees Superannuation Pty LtdiQnd Breckler v Lesben173 

the Full Federal Court struck down the power of the SCT to review the decisions of 

trustees on the basis that the Act74 purported to confer part of the judicial power of the 

Commonwealth on the SCT. However, on appeal the High Court in Attorney-General v 

Breckleris confirmed the jurisdiction of the SCT as constitutional. 

2.2 SUPERANNUATION AND TRUSTS 

Excepting RSAs, the provision of superannuation benefits is effected through the structure 

of a t ~ s t . 7 ~  The trust structure is seen to provide security, with the added benefit of 

administration by a trustee who, as a fiduciary, is required to exercise his or her duties for 

the benefit of the beneficiaries. A trust may be defined as "an obligation enforceable in 

equity which rests on a person (the trustee) as owner of some specific property (the trust 

property) to deal with that property for the benefit of another person (the beneficiary) or 

for the advancement of certain purposes".77 This definition emphasises the core 

71 Superannuation (Resolution of Complaints) Act 1993 (Cth) s 370). 

(1998) 152 ALR 332. 

73 (unreported, FCVCA), Lockhart, Heerey and SundbergJJ, 12 February 1998). 

74 Specifically the Superannuation (Resolution of Complaints) Act 1993 (Cth) s 37. 

75 (1999) 197 CLR 83 at 110-111 per Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and 
Callinan JJ, at 128-134 per Kirby J. 

76 See SIS ~ c t  s 19(2) 
77 Ford and Lee, Principles of the Low of Trurts brd ed, LBC Information Services, 1996-1, I~oool. 
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characteristic of the trust relationship: duality of ownership. The legal title to theproperty 

of the trust is vested in the tmtee. Thepropnty is administered in accordance with the trust 

instrument and general law for the benefit of the beneficiaries, who have an equitable 

interest. 

Being in the form of a trust, a superannuation fund has all the necessary attributes of a 

trust: a trustee, trust property and beneficiaries. Superannuation trusts are express trusts, 

the trust being constituted by a trust deed. Pursuant to the SIS Act, a superannuation 

entity must be set up as an indefinitely continuing fund.@ To  this end, the rule against 

perpetuities does not apply.79 The SIS Act does not exclude the operation of the general 

law in relation to superannuation funds; the general law applies to trustees of 

superannuation funds unless expressly excluded by a relevant Act or by the provisions of 

the trust deed. Thus the general law of trusts provides a foundation of regulation, the 

legislative scheme adding an additional layer of regulation to support, and increase the 

protection afforded by, the pre-existing general law requirements. 

The following examines the each constituent element of the trust relationship in light of 

both general law and SIS requirements. 

The terms of a trust instrument are a reflection of the intention of the creator of the trust 

(termed the “settler")). Except for the irreducible core of obligations fundamental to the 

concept of a trust? fiduciary and general law duties of trustees can be excluded, diluted or 

supplemented by the trust instrument. Typically, trust instruments will include provisions 

that govern the: 

appointment and removal of trustees; 

rights, duties and powers of trustees, including trustees' duties in respect of the 
trust property, and trustees' rights in respect of indemnification and 
remuneration; 
respective interests and rights of the beneficiaries; and 

winding up of the trust. 

In this context, the SIS Act requires that a regulated superannuation fund be established 

78 SIS Act s 10 (definition of "superannuation fund'?). 

79 SIS Act s 343. 
80 Amitage v Nurse [1997] 3 WLR 1046 at 1056 per Millett LJ. 
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for the core purpose of providing benefits either upon the retirement of the member or 

upon the member's death where death occurs prior t o  ret i~ement .~ '  Regulated 

superannuation funds are permitted to be held for various ancillary purposes, including the 

provision of benefits upon termination of a member's employment and upon death where 

death occurs after retirement.8" The SIS Act automatically implies trustee covenants into 

the governing rules of ~u~erannuat ion.~3 Moreover, the governing rules cannot, with 

limited exceptions, allow the trustee to be subject to direction by a third party,84 allow 

third parties to exercise a discretion without the consent of the t ru~tee,~S or allow 

amendments having the effect of reducing the accrued benefits of Nor can the 

governing rules permit amendments that have the effect of taking the superannuation fund 

outside the constitutional limits of the Commonwealth.87 

At general law a person or entity capable at law of holding property in his or her own 

right has the capacity to hold the office of trustee.88 This principle is circumscribed by 

the SIS Act, which prohibits "disqualified persons" from acting as a trustee of a 

superannuation entity. The specifics of this prohibition are detailed in Chapter 5,89 

however, broadly it prohibits persons acting as trustee who have shown themselves to be 

dishonest or incapable of managing their financial affairs or who have committed 

sufficiently serious breaches of the SIS Act. A company will be similarly disqualified if 

any of its directors or other managers are individuals who are disqualified persons, or if 

it is in receivership, official management or liquidation.90 Additionally, disqualified 

SIS Act s 62(1)(a). 

82 SIS Act s 62(1)(b). 

83 See 2.2.3.4. 

*4 SIS Act S $8. See 6.4.3. 

SIS Act S $9. See 6.4.3 

See 2.3.2 and 6 .3  

87 SIS Act s 60(2). 

Hnlsbury'l Laws ofAurtralia, v01 27, TRUSTS, (430-3001. 

89 See 5.r.1. 

9O SIS Act ss 120(2), 121(1). 



Chapter 2: The Age of Superannuation 

persons are prohibited from being responsible officers91 of a t ru~ tee .9~  However, APRA 

may, o n  the application of an individual who is a disqualified person, waive that 

 disqualification.^ 

I n  the context of public offer superannuation funds, approved deposit funds and pooled 

superannuation trusts, the legislature in conjunction with APRA has created an 

additional barrier t o  trusteeship. Trustees of such funds must b e  approved and 

continually comply with any conditions that accompany approval.94 An application for 

approval will be granted provided APRA is satisfied that the applicant can be relied on 

to perform its trustee duties and can satisfy the prescribed capital requirements.9f 

The wide-ranging freedom at general law of the settlor t o  constitute the trustee as he or 

she sees fit is circumscribed in the superannuation context by the  requirement of 

employee representation. I n  that "one of the most important ways in which members 

are able to participate in the management and protection of their retirement savings is 

through representation on the board of trusteesV,96 the SIS Act requires that the 

trustees of standard employer-sponsored funds comply with the equal representation 

rules.97 These require that a group of two or more trustees, or the board of a corporate 

trustee, be constituted by equal numbers of employer and member representati~es.9~ A 

member representative is any person who is nominated by either the members of the 

"Responsible officer", in relation to a body corporate, means a director, secretary or executive 
officer of that body corporate: SIS Act s IOW. 

SIS Act s IZI(Z) 

As to the form of this application, and the circumstances in which it can be made, see SIS Act s 
126B. See also Re A A  and Australian Prudential Regulation Authority (2002) 66 ALD 443; Re 
VXggB W Aurtralian PrudentialRegulation Authority (2003) 71 ALD 483. 

SIS Act s z1(2). The Commonwealth Government has recently released [he Superannuation 
Safetv Amendment Bill 2003 in exposure draft form. I t  conremplates replacing the approved - . . 
trustie regime with a univerd licensing regime: see 5.1.3. 

SIS Act s 26(1). The significance of requiring the trustees of public offer entities to be approved 
is that:first, a fund cannot be an a proved deposit fund unless it is maintained by an approved 
trustee; and secondly, a public of P ,  er ent~ty cannot offer su erannuation interests unless the 

process are discussed at 5.1.2. 
P trustee is an approved trustee: SIS Act s ZI(Z). The details or the approval requirements and 

Commonwealth of Australia, Department of Treasury, Strengthening Su er Security, Statement 

12. 
R by the Honourable John Dawkins MP Treasurer of the Commonwealt of Australia, 1992, at 

SIS Act s 89. Various e ual representation rules apply dependin upon (a) the size of the fund; 
and (b) whether or not t 1 e fund is a public offer superannuation and: sei SIS Act ss 92,513. 

SIS Act s 89(1). 
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fund or  a trade union or other organisation that represents the interests of those 

members.99 There is no statutory requirement that the representative also be a member 

of the fund, although the governing rules of the fund may limit persons eligible to  stand 

for representation. 

At general law the appointment and removal of trustees is usually effected under a 

power conferred by the trust instrument. In  the absence of a power of appointment, the 

trustee legislation makes provision for the circumstances in which an appointment of a 

trustee can be made as well as the persons entitled to  make the appointment.""' The  

court also has both an inherent and statutory jurisdiction to  appoint and remove 

trustees. Pursuant to  its general supervisory jurisdiction to ensure the proper execution 

of trusts the court may appoint tru~tees, '~' and remove trustees where i t  is satisfied that 

removal is necessary for the welfare of the benef i~iar ies . '~~ Additionally, the trustee 

legislation in most jurisdictions confers jurisdiction upon the court to appoint a new 

trustee either in substitution for, or in addition to, any existing trustees on the grounds 

of expediency.'"3 

Although the SIS Act does not depart from this position, i t  adds to the general law in 

two main ways. First, a duty is cast on trustees of employer-sponsored funds, to  which 

the equal representation rules apply, to establish procedures for appointing the member 

representatives, and for ensuring that member representatives so appointed can, with 

certain exceptions,"'4 only be removed by the same procedure as that by which they 

were appointed.'"r Secondly, powers of approval, suspension and removal of trustees are 

99 SIS Act s IO(I). See Lawrence v Morris (2002) 115 IR 385. 

IoO Trustee Act 1925 (ACT) S 6; Trustee Act 1925 (NSW) s 6; Trustee Act 1893 @TT) s 11; Trusts Act 1973 
(Qld) s 12; Trustee Act 1936 (SA) s 14; Trustee Act 1898 (Tas) s 13; Trustee Act 1958 (Vic) S 41; 
TrusteesAct 1962 WA) s 7. 

10' Sinnott v Hockin (1882) 8 V L R  (E) 7.05 at 210 per Molesworth J; Letterstedt v Broers (1884) 9 App 
Cas 371 at 386 per Lord Blackburn. ' 

Io2 Millerzl Cameron (1936) 54 CLR 572 at 580-581 per Dion J. 

''3 Trustee Act 1925 ( N S W )  s 70; Trustee Act 1893 0 s 27; Trusts Act 1973 (Qld) s 80; Trustee Act 
1898 Vas) s 32; Trustee Act 1958 (Vic) s 48; TmsteesAct 1962 (WA) S 77. 

1°4 Exceptions include death, mental or physical incapacity, retirement and termination of 
employment. 

'05 SIS Act s 107(2). The same requirements apply in respect of additional independent directors 
and trustees if the standard employer-sponsored fund relies on s 890) in order to compfy with 
the basic equal representation rules: s 108. 
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statutorily conferred on APRA. I n  respect of powers of approval, all public offer 

entities106 must have trustees approved by APRA ("approved trusteesn).'07 T h e  

significance of requiring the trustees of public offer entities to be approved is that a 

fund cannot be an approved deposit fund unless it is maintained by an approved trustee, 

and a public offer entity cannot offer superannuation interests unless the trustee is an 

approved 

APRA may suspend or remove a trustee of a superannuation entity if:1°9 

the trustee is a disqualified p e r ~ o n ; " ~  

in the opinion of APRA conduct has, is, or  is proposed t o  be, engaged in by 
the trustee that may result in the financial osition of the entity or of any 
other superannuation entity becoming unsatisf%ory; or 

APRA revokes the trustee's approval on one of the statutorily prescribed 
grounds."' 

Upon the suspension of a trustee, APRA must appoint an acting trustee for the period 

of the suspension, or in respect of removal, until the vacancy is filled.nz 

The interaction between the general law of trusts and the SIS Scheme is most evident in 

the context of the duties of trustees. At both general law and within the context of 

superannuation, a trustee upon acceptance of office becomes subject to the  duties 

pertaining t o  that office. Duties are imperative by nature, that is, they compel o r  

prohibit a trustee from acting in a certain way. Trustees' powers, on the other hand, are 

facultative, enabling a trustee to act in a particular way."3 

lo6 The phrase "public offer entities" refers to public offer superannuation funds, approved de osit 

IO(I). 
1 funds (but not excluded approved deposit funds) and pooled superannuation trusts: SIS ct s 

1°7 SIS Act S ZI(Z). 

SIS Act S 133. 

''9 SIS Act S 133. 

"O As to disqualified persons see 2.2.3.1 and 5.1.1. 

"I See SIS Act s 28. 

"" SIS Act s 134. This confers a ve broad power on APRA. Once an acting trustee has been 
appointed the SIS Act vests a furt X er power upon APRA to formulate a scheme for windin up 
the superannuation entity: s 142(1). There are no limitations placed on APRA in respect o f the 
decision to wind-up the fund provided the requirements for suspension or removal have been 
complied with. 

"3 Dal Pont and Chalmers, Equity and Trusts in Awtral ia  and New Zealand (2nd ed, LBC 
Information Services, zooo), p 617. 
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The main duties imposed upon trustees by the general law are as follows: 

The trustee-beneficiary relationship is fiduciary in nature, thus 
prohibiting a trustee from placin himself or herself in a f position of conflict vis-i-vis t e trust or making an 
unauthorised profit from his or her position."4 

Trustees must act in the best interests of beneficiaries and so, 
subject to  the qualification that trustees must obe the law, the ?U . .  interests of the beneficiaries are paramount. his prlnc~ple 
may even require the trustee to act dishonourably (though not 
illegally) if the interests of the beneficiaries require it."$ 

Trustees must obtain and acquaint themselves with all 
documents concerning the trust.Ir6 Moreover, i t  is a 
fundamental duty that trustees must obey the terms of the 
trust instrument."7 The  rationale for these duties is to  ensure 
that effect is given to  the intention of the settlor as expressed 
in the trust instrument. As such, the trust instrument has been 
described as the "trustee's 'charter' by which he or she must be 
constantly guarded".IX8 A departure from the trust instrument 
constitutes a breach of trust unless the departure: (a) has been 
sanctioned by beneficiaries, acting together, who are all of full 
aee and caoacitv and who have h11 knowledee of the relevant 
'J ., 

facts and the legal consequences of c0nsent;'~9 (b) is to avoid an 
illeealitv that would otherwise occur as a result of obedience; 
(c)% allowed or compelled by the o eration of a statute o; E court order; or (4 is sanctioned by t e court pursuant to  its 
inherent jurisdiction or statutory provisions.1zo 

Trustees must invest trust monies even when there is no  
direction in the trust instrument to  do so.IZ1 I n  the  
performance of this duty trustees are guided by the terms of 
the trust instrument, and in the absence of any such terms, are 
statutorily permitted to invest in any form of investment.'" 
The duty of trustees to act in the best interests of the  

"4 Breen v William (1996) 186 CLR 71 at 113 per Gaudron and McHugh JJ. 

"5 Cowan v Scargill[1~8~] I Ch 270 at 286-287 per Megarry VC. See 6.5. 

"6 Hallowsv Woyd (1888) 38 Ch D 686 at 691 per Kekewich J. 

"7 PlimsoNvDrake (1995) 4 Tas R 334 at 339 per Zeeman J. 
"8 Dal Pont and Chalmers, Equity and Trusts in Australia and New Zealand (2nd ed, LBC 

Information Services, tooo), p 618. 
"9 Re Paulin S Settlement Trusts [1961] 3 All ER 713 at 729-730 per Wilberforce J; Holder v Holder 

[1968] C f' 353 at 394 per Harman LJ; Spellson v George (1992) 26 NSWLR 666 at 670 per 
Handley JA. 

120 See Dal Pont and Chalmers, Equity and Trusts in Australia and.New Zealand (2nd ed, LBC 
Information Services, ZOOO), pp 672-679. 

12' Aliamon v Reid (1880) 6 VLR O 164 at 167 per Molesworth J. 

Trustee Act 1925 (ACT) s 14; Trustee Act 1925 (NSW) S 14; Trustee Act 1893 (Nn s 5; Trustr Act 
1973 (Qld) s 20, Trustee Act 1936 (SA) S 6; Trustee Act 1898 Was) S 6; Trustee Act 1958 (Vic) s 5; 
TrusteesAct 1962 (WA) s 17. 



Cbapter 2: me A p  of Superannuation 

beneficiaries impacts upon the duty of investment in that "the 
best interests of the beneficiaries is normally their best 
financial interest~."'~3 As a consequence, and barring contrary 
provision in the trust instrument and exceptional 
circumstances, trustees must invest the trust funds "so as to 
yield the best return for the beneficiaries judged in relation to 
the risks of the investments in questi0n."'~4 

A necessary incident of a trustee's obligation to hold and deal 
with trust property for the benefit of the beneficiaries is the 
obligation to account to the beneficiaries for the stewardship 
of the pr~perty. '~s This obligation requires trustees to keep 
proper accounts and allow inspection of them by the 
beneficiaries.'* Moreover, the account must be timely, 
faithful, accurate and usually supported by documentary 
evidence."7 

Trustees are personally responsible for the administration of 
the trust. The duty to administer personally is constituted by 
the following three duties: 

(a) Duty Not to  Fetter the Exercise of Discretion 

A trustee must not bind himself or herself as to the manner in 
which discretion conferred by the trust instrument will be 
exercised.'* Trustees are personally responsible for ensuring 
that their discretion is not exercised by "considerations other 
than ... [their) own conscientious judgment at that future time 
regarding what is in the beneficiaries' best interests"."', 

(b) Duty Not to  Delegate 

As a general rule a trustee must not delegate his or her duties 
or powers.qo This rule applies not only in the context of 

'23 Cowan v ScargiNI19851 r Ch 270 at 287 per Megarly VC. 

124 Cowan v ScargilII1q851 r Ch 270 at 287 per Megarry VC. 

125 Re Simersall(~~gz) 108 ALR 375 at 380 per GummowJ. 

Re Simersall(rggz) 108 ALR 375 at 380 per GummowJ. 
127 Stratus v W kes I19161 VLR 200  at 204 per Madden CJ; Re Craig (1952) 52 SR (NSW) 265 at 267 

per ~operf l l  

I z 8  Re Stepbenson'r SettledEstates (1906) 6 SR (NSW) 420 at 424-425 per Street J; Re Brockbank (decdl 
I19481 Ch 206 at 209 per Vaisey J; Walkerv WiNu [l9691 VR 778 at 782 per Lush J. 

' 3 O  McMiNian v McMillian (1891) 17 VLR 33 at 38 per Hodges J; Re MuNigan (decd I19981 I NZLR 
481 at 502 per Panckhurst J. 

' 3 I  ReMuNigan (deed [1998] I NZLR 481 at 502 per Panckhurst J. 

See Halsbuly'r LawsofAurtralia, v01 27, TRUSTS, [430-43851-[430-44211. 

'33 Luke v South Kensington Hotel Compan (1879) 11 Ch D Izr  at 125-126 er Jessel MR; Dawson v 

SkyvBody (1970) 92 WN N S W  934 at 935-936 per Street J .  
J' Dawson VLR 99 at 103 per O'&yan J; Pelham v Pelham [19551 ASR 53 at 17 per Mayo J; 

I34 Estate of WilliamJurt (No I) (1973) 7 SASR 508 at 513 perJacobs J. 
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strangers to the trust but also in respect of CO-trustees. Each 
trustee is personally and separately responsible to ensure that 
the terms of the trust deed are carried out, and so a trustee 
must not defer to the wishes of another trustee (or a 
beneficiary or third party) in the absence of proper reasons for 
doing  SO.'^' A trustee ma delegate his or her duties or powers 
where expressly provide CI by the terms of the trust deed or in 
accordance with the circumstances prescribed by stat~te. '3~ 

(C) Duty to Act Unanimously 

Subject to the terms of the trust instrument, trustees of private 
non-charitable trusts must agree unanimously to any course of 
action.'33 "Where the administration of the trust is vested in 
CO-trustees, they all form ... one collective trustee and therefore 
must execute the duties of the office in their joint capacity."'34 

Trustees must act with strict impartiality and endeavour to 
maintain a balance between the interests of capital and income 
beneficiaries.',S This requires trustees to act fair1 in making 

classes of beneficiaries. 
Y decisions that may have different consequences or different 

In the pursuance of his or her duties the standard expected of a trustee by equity is that 

he or she will take as much care of the business of the trust as an ordinary prudent 

business person would take with his or her own affairs.'j6 Prudence is a flexible standard 

that changes with economic thinking and understanding; what a prudent person should 

do at any particular point in time depends upon the economic and financial conditions 

of that time.'37 The conduct of a trustee is not to be viewed with the wisdom of 

hindsight - "one must be careful not to endow the prudent trustee with prophetic 

In  adopting the trust structure the Commonwealth Government sought to clarify, 

reinforce and add to the general law duties of trustees. To  this end, s 52 of the SIS Act 

implies into the governing rules of all superannuation entities eight essential trustee 

covenants that cannot be excluded or modified by the constituent documents.o9 These 

covenants are as f0llows:'4~ 

'3F Re Mitchell (dec4 [ I~SS]  VLR 120 at 123 per Dean J; Re Zimpd (decd L19631 WAR 171 at 174 per 
Jackson SPJ; Re Mulligon (&cd [1998] I NZLR 481 at 501 per Panckhurst J. 

136 See 5.3.3. 

'37 Nestle v Nutionul Westminster Bankplc 119931 I WLR 1260 at 1268 per Dillon LJ; Re MuNigan 
(&cc# [r998] I NZLR 481 at $00 per PanckhurstJ. 

138 '~est le  v National WestminsterBankplc [l9931 1 WLR 1260 at 1269 per Dillon LJ. 

'39 SIS Act s 52(1). 

'h0 SIS Act s JZ(~),  
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(a) to act honestly in all matters concerning the entity; 

(b) to exercise, in relation to all matters affecting the enti , the same degree of care, ?' skill and diligence as an ordinary prudent person wou d exercise in dealing with 
property of another for whom the person felt morally bound to provide; 

(C) to ensure that the trustee's duties and power are performed and exercised in the best 
interests of the beneficiaries; 

(d) to keep the money and other assets of the entity se arate from any money and assets, 2 .  .. respectively: (i) that are held by the trustee person ly, or (11) that are money or assets, 
as the case may be, or a standard employer-sponsor or an associate of a standard 
employer-sponsor, of the entity: 

(e) not to enter into any contract, or do anything else, that would prevent the trustee 
from, or hinder the trustee in, properly performing or  exercising the trustee's 
functions and powers; 

(0 to formulate and give effect to an investment strate that has re ard to the whole of f the circumstances of the entity including, but not%mited to, t e following: (i) the 
risk involved in making, holding and realising, and the likely return from, the entity's 
investments having regard to it objectives and its expected cash flow requirements; 
(ii) the com~osition of the entitv's investments as a whole including the extent to 
which the ikestments are diverseor involve the entity in being exposgd to rtrks from 
inadeuuate diversification: (iii) the liauidirv of the entirv's investments having regard 
to its Lxpected cash flow ;eq;iremenk; a id  (iv) the abikty of the entity to dkchirge 
its existing and prospective liabilities; 

(g) if there are any reserves of the entity - to formulate and to give effect to a strategy 
for their prudential management, consistent with the entity's investment strategy and 
its capacity to discharge its liabilities (whether actual or contingent) as and when they 
fall due; and 

(h) to allow a beneficiary access to any prescribed information or any prescribed 
documents. 

Prima facie the covenants reflect a trustee's general law duties no t  to place himself o r  

herself in a position of  conflict vis-a-vis the trust, no t  t o  make a profit from the position 

of  the trustee, t o  act  i n  the best interest of the beneficiaries, t o  invest the property of  

the trust, and t o  account t o  the beneficiaries. However, i t  cannot be  said that each duty 

corresponds exactly with its general law counterpart. T h e  extent to which the covenants 

depart from general trust law principles and the significance of any such departure is 

addressed in Chapter 5.r41 

T h e  SIS Act also imposes on  trustees the following duties: 

t o  comply with the sole purpose test;'@ 

t o  establish arrangements for  dealing wi th  inquiries and  complaints of  
beneficiaries;'43 

'4I See 5.3. 

'42 SIS Act s 62. See 2.2.2. 



Chapter a: The Age of Superannuation 

to ensure contracts with investment managers contain adequate provision to  
enable the trustees to  require the provision of information regarding 
investments;'44 

to keep minutes and records of trustee meetings and decisions;'4~ 

to keep records of any changes in tru~tees; '4~ 

to keep reports and accounting records for at  least 10 years;'47 

to notify APRA of the occurrence of any events that will have a significant 
adverse effect on the financial position of the e11tity;'4~ 

to  establish procedures for appointing member representatives, independent 
trustees or independent members of the board of directors of corporate 
trustees;'49 

to invest money of the superannuation entity on an arm's length basis;'ro 

to prepare prescribed accounts and statements a ~ u d y ; ' f '  

to  make arrangements for the auditing of the accounts by an approved 
auditor.Irz 

The  trust property of a superannuation trust will be defined by the relevant trust deed, 

which in NrII may be influenced by the relevant statutory regime. A typical provision may 

define the property of a superannuation fund to consist of: 

all moneys and other proper held by the Trustee from time to time which have: (a) been 'j' . . .  paid to the fund by way o contrzbutzons, (b) been transferred to the Fund from other 
Retirement Benefit Arrangements;'r3 (c) accrued to the Fund by way of investment earnings 
(including net income, profits and capital accumulation); (d) received by the Trustee in 
connection with any relevant Policy;'f4 (e) been otherwise acquired by the Trustee for the 
purposes of the Fund. 

'43 SIS Act s 101. See the heading "Rights of Beneficiaries" at 2.2.5. 

'44 SIS Act s 102. 

'45 SIS Act S 103. 

1 4 ~  SIS Act s 1 0 4  

I47 SIS Act ss 105, 111. 

1 4 ~  SIS Act s 106. 

'49 SIS Act ss 107,108. 

If0 SIS Act s 109. 

'5' SIS Act S 112. 

'P SIS Act S 113. 

'53 "Retirement Benefit Arrangements" means a superannuation, pension, annuity or similar fund 
or plan. 

'54 "Policy" means a superannuation policy or any other insurance policy or policies effect by the 
Trustee in relation to some, part or all of the benefits to be provided from the Fund. 
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The following outlines each aspect of trust property: contributions, the duty to invest, and 

the preservation of benefits. 

The contributions that must or may be made to a superannuation fund will be defined 

by the trust deed, the employment contract, an industrial award andlor statute. 

Superannuation funds operate within the context of a compulsory regime termed the 

Superannuation Guarantee Scheme. This scheme was introduced in 1992, with the 

enactment of the Superannuation Guarantee Charge Act 1992 (Cth) and the Superannuation 

Guarantee (Administration) Act 1992 (Cth), pursuant to which all employers must provide 

a prescribed minimum level of superannuation support for each employee.'ss Employers 

who fail to provide the prescribed minimum level of support are liable to pay a 

superannuation guarantee charge equivalent to the amount of the shortfall, an interest 

component and an administrative charge.'T6 The shortfall component is redistributed to 

a complying superannuation fund or complying approved deposit fund for the benefit of 

those employees in respect of whom the charge was paid. 

A regulated superannuation fund can only accept contributions in accordance with the 

SIS Regulations. Contributions fall within three categories: mandated, non-mandated 

and eligible spouse contributions.'n "Mandated contributions" are superannuation 

guarantee contributions, shortfall components arising therefrom, and award 

contributions made by or on behalf of an employee in satisfaction of the employer's 

obligation under an industrial agreement or award.'s8 "Non-mandated contributions" are 

contributions made in respect of a member that are not mandated, where the member 

has been engaged in employment for a prescribed time, has ceased employment because 

of ill health, or is on authorised leave.'s9 "Eligible spouse contributions" are 

contributions made to a complying superannuation fund by a taxpayer to obtain 

'SS Superannuation Guarantee Charge Act 1992 (Cth), Pt 3. See further Leow and Murphy, CCH 
Amalian Master Superannuation Guide (CCH, 2001-3), Ch 12. 

'56 Superannuation Guarantee Charge Act 1992 (Cth), S 17. AS to the non-payment of contributions 
and superannuation entitlements upon an employer's insolvency see Barkehall Thomas, 
"Unpaid Superannuation Entitlements: A Matter of Trust?" (2002) 30 ABLR 423. 

'57 SIS Regulations reg 7.04. 

'S8 SIS Regulations reg 5.01, 

'59 SIS Regulations reg 7.04. 
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superannuation benefits for her or  his spouse (or the spouse's dependants) in the event 

of the spouse's deathJ60 

Industrial awards almost invariably define the contributions payable by an employer in 

respect of employees. The amount of any such contributions may be counted as part of 

the employer's superannuation guarantee obligation. 

2.2.4.2 DUTYTO INVEST 

In  that the very purpose of a superannuation trust is to confer financial benefits on 

beneficiaries on the happening of prescribed events, "{tlhe investment power and duties 

of trustees lie at the very heart of this purpose, because they are concerned with the 

management of the trust property in the trustee's hands."I6' As outlined previously, 

section p(z)(f) of the SIS Act requires trustees of superannuation entities to  develop 

and implement an investment strategy. In that the strategy must have regard to the risk 

of investments in the context of the entity's investments as a whole, the SIS regime can 

be seen to  be encouraging the adoption of modern portfolio theory in the investment of 

trust fundsJ6" 

Whilst the SIS scheme reinforces the general law duty to invest, it nonetheless restricts 

trustees from: (a) lending money of the fund or giving financial assistance from the fund 

to  members or relatives of members;'63 (b) acquiring certain assets from a related 

party'64 to  the fund;I65 (c) borrowing money;166 (d) entering into transactions that are 

not at arm's length;167 and (e) holding more that five per cent of in-house assets.168 

160 Income TaxAssessmentAct 1936 (Cth) s I ~ ~ T C .  

'61 Lord Nicholls of Birkenhead, "Trustees and their Broader Community: Where Duty, Morality 
and Ethics Converge" (1996) 70 ALJ 20$ at 207. 

See 53.4. 

163 SIS Act 65. 

164 "Related party" includes, inter alia, members, relatives of members, employer-sponsors and 
associated entities: see SIS Act ss IO(I), 7oB, 70C, 7oD. 

165 SIS Act s 66. 

SIS Acts 67. 

167 SIS Act s IO~(I) .  

SIS Act s 83. Subject to the prescribed exceptions, an "in-house asset" of a superannuation fund 
is an asset of the fund that is a loan to, or an investment in, a related party of the fund, an 
investment in a related trust of the fund, or an asset of the fund sub'ect to a lease or lease 

Halsbuty'lLowsofAur~uliu, v01 24, SUPERANNUATION, (400-2951. 
t' arrangement between the trustee of the fund and a related party o the fund: s ~I(I) .  See 
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The provisions of a superannuation trust deed will define the availability of benefits to  

members. The deed will commonly provide that benefits are available on retirement, 

death, sickness, injury, termination of employment or financial hardship. The  SIS Act 

specifies minimum preservation standards to  be observed by trustees of regulated 

superannuation funds and approved deposit funds.169 It categorises benefits into three 

classes: preserved; restricted non-preserved; and unrestricted non-pre~erved.'7~ Access 

to preserved and restricted non-preserved benefits is available only if a member has 

satisfied a condition of release.'7' Conditions of release include retirement, death, 

permanent and temporary incapacity, severe financial hardship and c0mpassion.'7~ 

Unrestricted non-preserved benefits may be cashed at any time.'73 As from I July 1999 

all contributions made on behalf of a member and all fund earnings must be 

preserved.'74 

The remaining constituent element of a trust to  be considered is the beneficiary. T o  be a 

valid trust, it must satisfy the beneficiary principle: the trust must be in favour of definite 

beneficiaries, ascertained or capable of ascertainment.'75 

Nature of Interest Held 

The form of the particular trust determines the beneficiaries' interest in the trust property. 

In  respect of a fwed trust, the beneficiary has an equitable interest in the property of the 

trust. Conversely, the beneficiary of a discretionary trust has a mere expectancy that will 

convert t o  an equitable interest if the trustee exercises his or her discretion in the 

beneficiary's fav0ur.'7~ 

1 ~ 9  See SIS Regulations Pt 6. 

'7O See SIS Regulations regs 6.02-6.17. 

'7 SIS Regulations regs 6.18(1), 6.19(1) 

'7l SIS Regulations Sch I. 

'73 SIS Regulations reg 6.20. 

'74 As to the pre-I July 1999 position see Australian Superannuation Law and Practice (CCH, 
Looseleaf), 93050 et seq. 

'75 Morice v Bishop of Durham (1804) 9 Ves 399 at 404-405; 32 ER 656 at 658 per Sir William Grant 
MR. 

1 7 ~  Gartside v InlandRevenue Commissioners h9681 AC 553 at 607 per Lord Reid 



T h e  nature of  a beneficiary's right in a superannuation trust  has been judicially 

characterised as no more than a n  expectancy, O'Loughlin J in Re Coram s t a t i n g 9  

Historically, a superannuation fund was a form of trust that an employer established for the 
benefit of employees. A common form of benefit was a lum sum payment that was payable 
to the emplo ee (or his dependants) upon the event of {is retirement or  earlier death; 
another well P nown benefit was a pension lan Conce tually however, the employee was 
only intended to benefit upon retirement; t l .  us he woul A' not necessarily receive any part of 
the amount allocated to the credit of his account if there was an early resi nation or f dismissal. The emphasis on the benefit maturing upon retirement also emphasise that until 
retirement the member's rights to or interests in any benefit were inchoate and would not 
crystallise until retirement (or earlier death). Even thou h the benefits afforded through 
superannuation funds have improved materially throug% the years - in particular it is 
common place for some reduced benefit to  vest upon premature retirement and for 
provisions to cover illness and in'ury the inchoate nature of the member's rights or 
interests have remained unaltered. until  the happening of a prescribed event that will 
crystallise his right into an actual entitlement, a member of a superannuation fund is neither 
the legal nor the beneficial owner of the amount that stands to the credit of his account 
from time to time ... [Hence] the present right of a member of a superannuation fund is no 
more than an expectancy. 

I n  that benefits from a regulated superannuation fund cannot be  paid until a condition of 

release is satisfied, superannuation benefits remain in t he  nature of  an expectancy in t he  

context of the SIS Scheme. Notwithstanding this, the SIS Act  and Regulations confer two 

levels of protection upon superannuation benefits held within a regulated superannuation 

fund. First, trustees of such funds must comply with the  "minimum benefit standards" 

thereby requiring that  a prescribed level of minimum benefits be  held in  respect of each 

member until the benefits are cashed, rolled over o r  transferred in accordance with the SIS 

Regula t ion~.~7~ Essentially, t h e  benefits prescribed are those arising from member  

contributions and employer contributions. Secondb, any amendment to the  governing rules 

that  adversely alters a beneficiary's right o r  claim to, o r  t he  amount of, accrued benefits is 

prohibited279 

Rights of Benef ic iar ies  

Beneficiaries180 of superannuation funds are entitled t o  rights subsisting both a t  general law 

and under the SIS Act. T h e  general law confers upon all beneficiar iesmo basic rights. 

'77 (1992) 109 ALR 353 at 356-357. Cf OficialAssi ee v NZ1 Life Superannuotion Nominees Lid [ ~ g g ~ ]  I 

NZLR 684 at 696-697 per Blanchard J; ~ i f ' ' ~ h e  True Nature of a Member's Interest in a 
Superannuation Fund", presented at Superannuation 2002: Pearls Before Wine, Adelaide, February 
zooz, Law Council of Australia. 

1 7 ~  See SIS Regulations regs 5.04 3.08. 

'79 SIS Act s 31; SIS Regulations reg 13.16. 

180 In this context the term "beneficiary" is used to refer to both: (a) members of the 
superannuation fund; and (b) other persons who fall within the category of a beneficiary. An 
example of the latter is dependants of a member who may (usually at the trustee's discretion) 
receive a benefit on the member's death. 
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Firrt, beneficiaries have a right t o  ensure that the trust is managed in accordance with the  

t rust  instrument and  any duties a t  general law.18' For this reason, beneficiaries have 

standing to institute proceedings to compel a trustee to perform his or  her duties and to 

prevent a breach of trust.18z Secondly, trustees are under a duty to account to beneficiaries, 

which dictates that  beneficiaries are entitled t o  information regarding the  trust property 

and its management.'% This  right t o  information is limited in three respects: it applies only 

in respect of trust documents; i t  does not  encompass information the settlor has decreed 

should remain confidential; and a trustee is under no  obligation t o  explain the reasons for  

the exercise of di~cret ion. '~4 T h e  trust instrument may further restrict beneficiaries' right 

t o  information. T h e  SIS Act  and Regulations adds to these general law rights, conferring 

the right to: 

prescribed informati~n; '~S 
member representation a t  a trustee 
access to an internal complaint and inquiry ~ ~ s t e m ; ' ~ 7  and 

protection of benefits in accordance with the minimum benefit standards'88 and 
member-protection standard~. '~9 , 

Glenn U Federal Commissioner of Land Tax (1915) 20 CLR 490 at 503-504 per Isaacs J; DKLR 
Holding CO (No 2) Pty Ltd U Commissioner of Stamp Duties [l9801 1 NSWLR 510 at 520 per Hope 
J A. 

182 Bartlett v Bartlett (1845) 4 Hare 631 at 632; 67 ER 800 at 800; Store U Ford (1844) 7 Beav 333 at 
336-337; 49 ER 1093 at 1094-1095 per Lord Langdale MR. See further Meagher and Gummow, 
3acobs'Law of Tnrrrs in Awtralia (6th ed, Butterworths, 1997)~ [z303]. 

Manningv FederalCommissionerof Taxation (1928) 40 CLR 506 at 509 per Knox CJ. See 2.2.3.4. 

184 ~ e ~ o n d o n d e n ~ ' s ~ e t i e m e n t  119651 I Ch 918 at 928 per Harman LJ. See 6.1.3. 

185 Prior to r 1  March 2002 the SIS Regulations Pt 2 detailed extensive information standards in 
respect of pros ective membersand existing members. These disclosure requirements were 
transferred to t i! e Corporations Act 2001 (Cth) as part of the new financial services regime. See 
Leow and Murphy, CCHAwtraIian Master Superannuation Guide (CCH, 2002-3), 93-290, Ch 4; 
Aurtralian Superannuation Law andpractice (CCH, Looseleaf), $12-100 et seq. 

See z.z.3.z and 5.2. 

187 SIS Act s Ior. At a fund administration level, trustees of regulated superannuation funds and 
approved deposit funds have a duty to ensure that arrangements are in force pursuant to which 
beneficiaries and associated persons have the right to make a prescribed complaint or inquiry, 
and that within 90 days the complaint be properf !onsidered and dealt with. Prescribed 
complaints and inquiries include complaints an lnqulrles regarding the operation or 
arrangement of the fund in relation to the complainant, and regarding death benefits. 

lg8 The urpose of the minimum benefit standards is to maintain a prescribed level of minimum 
beneRts in respect of each member until the benefits are cashed, rolled over or transferred in 
accordance with the SIS Regulations. Essentially, the benefits that a fund must maintain are 
those arising from member contributions and employer contributions (either made pursuant to 
an award or in fulfilment of SG Scheme obligations): see SIS Regulations regs 5.04 3.08. 

189 The purpose of member protection standards is to prevent the erosion of benefits through fees 
and chargeb: see SIS Regulations regs 5.12-5.18. 
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2.3 SUPERANNUATION, TRUST AND THE EMPLOYMENT 
RELATIONSHIP 

The nexus between superannuation, trust and the employment relationship is a legacy of 

the historical development of superannuation in Australia. Chapter I briefly detailed the 

movement of superannuation from an ex-gratia payment by employers to  a de facto wage 

increase granted by the 1986 National Wage Ca~e.'9~ I t  was from this springboard that the 

SG Scheme, implementing a system of compulsory superannuation contributions by 

employers on behalf of employees, arose. Superannuation is now considered an integral 

part of the remuneration package of employees. 

The foundation for the relationship between employer and employee is the contract of 

employment. The contract of employment may be written or oral, and is subject to the 

general principles of contract law.'9I In essence an employment contract is a legally binding 

promise by the employee to render services to the employer in exchange for valuable 

consideration (and vice versa). Valuable consideration for this purpose can include 

contributions to superannuation schemes. That superannuation contributions have become 

a constituent element of the remuneration package for employees in Australia has been 

undoubtedly influenced and propelled by the introduction of the SG Scheme.'9" 

In the context of superannuation, the terms of the contract of employment generally 

provide for: 

the right for an employee to be a member of the employer's superannuation 
scheme (if such a scheme exists); and 

the amount of contributions to be paid and the right to deduct such contributions 
or proportion of the total contribution from the employee's salary or wages. 

Significantly, the right to be paid a superannuation benefit arises not under the contract 

but is the subject of the trust. Rights in respect of the payment of contributions are 

'90 National Wage CaseJune 1986 (1986) 14 IR 187. See 1.2.3. 

I9I As to the employment contract see Goddin "Su erannuation and the Employment 
Relationship - Part I" (1994) 5 ASLB 83; ~ o d k n ~ ,  "[uperannuation and the Employment 
Relationship - Part 2" (1994) 5 ASLB 91. 

192 See 2.2.4.1. 



Chapterz: The Ageof Superannuation 

enforceable as against the employer, whereas rights to superannuation and associated 

benefits are enforceable as against the trustee.'93 

This commercial environment within which superannuation funds arise distinguishes 

superannuation trusts from the conventional form of trust, the family trust. Traditionally, 

beneficiaries as objects of the settlor's bounty were almost invariably volunteers. In  the 

commercial scenario of the superannuation trust, the emphasis is on the bargained nature 

of the relationship rather than that of gift and the concomitant fact that beneficiaries have 

given valuable consideration for their interest.'94 Moreover, unlike the traditional settlor, 

the employer has a continuing role. At a basic level, the employer contributes on an 

ongoing basis and is usually involved in scheme management via representation at a trustee 

level. Further employer involvement may be contemplated by the terms of the scheme. In 

what is termed a "pure balance of cost scheme" the trust instrument casts responsibility for 

the solvency of the scheme, and thus the risk of investment, on the employer. In  addition, 

the trust instrument will often vest significant powers, and in turn significant control, in 

the employer. Examples include the power to amend the scheme (or at the very least, a 

power to consent to any amendment), the power to augment benefits, and the power to 

wind up the scheme. 

Judicial recognition of these contractual considerations within the context of the general 

law of trusts has led some commentators to argue, despite some judicial comment to the 

contrary,'9? that a distinctive set of trust principles are applicable to superannuation 

t ~ s t s . ' 9 ~  TO this end, the tension between the interaction of the employment contract 

with the trust relationship is most evident in respect of: (a) construction of trust 

instruments; (b) amendment of trust deeds; (c) the employer's implied duty of good faith; 

(d) the distribution of surpluses; (e) conflicts of interest; and (0 the duty of impartiality. 

With the exception of the latter two points, these issues are discussed in detail in Chapter 

6. The following briefly sketches the pertinent issues and tensions that arise. 

'93 See Lord Millett, "Pension Schemes and the Law of Trusts: The Tail Wagging the Dog?" 
(2000) 84 Pension Laayer I at 1-2. 

'94 Mettoy Pension Trustees Ltd v Evans [rggol I WLR 1587 at 1610 per Warner J; Imperial Group 
Pension Trurt L tdv  ImperdTobacco Ltd I19911 2 All ER 597 at 605 per Browne-Wilkinson VC. 

'95 See, for example, Wilson v Law Debenture T m t  Corpplc Irgg5lz All ER 337 at  345. 

196 Moffat, "Pension Funds: A Fragmentation of Trust Law!" (199~) 56 MLR 471 at 494, 



Chupterl: Tbr Age of Superannuation 

The usual example of a judicial willingness to consider the underlying employment 

relationship is the courts' approach to the construction of t ~ s t  documents. In a leading 

case in this area, Mettoy Pension Tmteer Ltd v Evans,'97 Warner J considered that "the 

court's approach to the construction of documents in relation to a pension scheme should 

be practical and purposive, rather than detached and literal". In  addition, the constituent 

documents should be construed within the context of their "matrix of fact".19~ This means 

that because superannuation funds are established against the background of employment, 

they must be interpreted against that background.'99 Moreover, in construing 

superannuation fund documents the court must have regard to  the fact that the 

beneficiaries are not volunteers - their rights have contractual and commercial origins and 

are derived from the contract of employment - meaning that the benefits provided have 

been earned by service under those contracts. The court must also have regard to the 

statutory regulation of superannuation and the common industry practices in the field of 

supe rannua t i~n .~~~  

The power to amend a trust deed is most commonly found in the trust instrument, 

generally conferred on either the trustee or the principal employer-sponsor of the fund. 

Where the power to amend is conferred on the trustee, a power of consent is commonly 

conferred upon the employer (and vice versa). Where conferred on the trustee, it must be 

exercised in good faith. Specifically, the trustee must not deviate from the terms of the 

trust, must exercise the power in the best financial interests of the beneficiaries,'O1 and 

must comply with any legislative restrictions. 

The issue that commonly arises in this context is whether or not the trustee can have 

regard to the interests of the employer in exercising a power of amendment. Take, for 

example, the situation where an employer seeks the trustee's consent to an amendment the 

'97 I19901 I WLR 1587 at 1610. 

1 9 ~  I19901 I WLR 1587 at 1610. 

I99 Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd [1991] z All ER 597 at 605 per Browne- 
Wilkinson VC. 

Mettoy Pension TrusteesLtdvEvans [19901 I WLR 1587 at 1610 per Warner J. See 6.1. 
201 Cowan v Scargill I19851 I Ch 270 at 287 per Megarry VC; Asea Brown Boveri Superannuation Fund 

No I P I ~  Ltdv AseaBrown BoveriPty LtdI19991 I V R  144 at 159 per Beach J. 
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effect of which is to redistribute a surplus (or part of it) back to the employer. Pressure 

may be placed upon the trustee to comply with the employer's request. The general law 

response is to only permit the trustee to have regard to the interests of a third party, in the 

case the employer, where this is in the best interests of the benefi~iaries.~~'  Therefore, 

unless the trust deed contemplates a repatriation of surplus back to the employe1:~3 the 

trustee must assess the proposed repatriation with the view of acting in the best financial 

interests of the beneficiaries. However, even in this latter context it may nevertheless be 

argued that trustee regard to the continued financial viability and solvency of the employer 

is in the best financial interests of the beneficiaries.10+ 

Where the power to amend is conferred upon the employer, the further issue of whether 

or not the employer is required to  have regard to  the interests of the beneficiaries arises.'OS 

This tension has been addressed to  some extent by the SIS Act, which provides that the 

governing rules must not permit the rules to be amended unless the trustee consents to the 

amendment.206 Moreover, a beneficiary's right or claim to accrued benefits (or to  the 

amount of such benefits) must not be adversely affected by an amendment (unless the 

beneficiary or Regulator gives a prescribed consent to the proposed amendment)."7 

Any power, such as the power of amendment (or power to consent to  an amendment), 

conferred on the employer by the superannuation trust deed must be exercised in 

accordance with an implied obligation of good faith. In  every contract of employment 

there is an implied term "that employers will not, without reasonable cause, conduct 

themselves in a manner calculated or likely to destroy or seriously damage the relationship 

of confidence and trust between employer and employee."z08 I n  a prominent example of 

202 cowan v Scargill [1985] I Ch 270 at 286-287 per Megarry VC; Lock v Westpac Banking Corporation 
(1991) 25 NSWLR 593 at 609 per Waddell CJ. 

203 Where the trust instrument contemplates that the employer may receive a distribution of 
surplus, the employer is a beneficiary of the trust. Consequently, the trustee must then have 
regard to the interests of the employer pursuant to the general principle that the trustee must 
act in the best interests of the beneficiaries. 

204 See 6.5 

201 See 6.4. 

206 SIS Act s 60. See also SIS Regulations reg 4.01 for the exceptions to this requirement for 
employer-sponsored funds. See 6.3.2 and 6.4.3. 

207 SIS Act s 31; SIS Regulations reg 13.16 See 6.3.2. 

Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd I19911 2 All ER 297 at 606 per Browne- 
Wilkinson VC. See 6.4.2. 
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the influence of the employment contract on general principles of trust law, Browne- 

Wilkinson VC in Imperial Group Pension Trust Ltd v Imperial Tobacco Lt&O9 held that this 

contractual obligation applies as much to  the exercise of an employer's rights and powers 

under a pension scheme as i t  does in the general employment context. The obligation 

requires the employer to  exercise its rights with a view to the efficient running of the 

scheme, not for the collateral purpose of forcing members to give up their existing 

rights."O Though this implied obligation is not presumed to be fiduciary in character, i t  

may be so interpreted if it exhibits the requisite fiduciary 

A recurring and somewhat contentious issue in the context of superannuation trusts is the 

distribution and ownership of surplus."' A surplus is generated when the assets of a fund 

exceed its liabilities. Issues relating to surpluses most commonly arise in the context of a 

defined benefit fund. I n  such funds the benefits available to  members are calculated by 

reference to  a formula that is generally based upon a member's years of service and final 

salary. Given the contribution rate necessary to  fund end benefits is actuarially determined 

by reference to factors such as future investment earnings, salary increase and the 

frequency of benefit payments, it is impossible in practice to perfectly predict the required 

rate."3 The issue of surplus can be considered either upon the termination of fund (in 

which case the surplus is "realised"), or during the life of fund (an "actuarial surplus'?. 

Realised Surplus: Where a surplus arises upon the termination a superannuation 
fund, the trust deed will commonly direct the trustee as to  the distribution of 
surplus."'.c If so, the trustee must strictly compl with the terms of the deed and r any statutory restrictions. If the trust deed is si ent on the point, the trustee may 
resolve to amend the deed so as to allow a repatriation of the surplus to  either the 

1°9 [1991] z All ER 297 at 606. 

ImperialGmup Pension TrurrLtdv ImperialTobacco Ltd [ I ~ ~ I I  2 All ER 297 at 607 
'I1 Metto Pension Trustees Ltd v Evans [19901 I WLR 1587 at 1613; National Grid Coplc v Mu es 

I I ~ ~ ~ ~ P L R  157 at [851-[9~1 per Walker J (affd on different grounds [zoo11 I WLR 864 (P&). 
See 6.4. 

=I2 See Moffat, "Pension Funds: A Fragmentation of Trust Law" (1993) 56 MLR 471; Nolan, "The 
Role of the Employment Contract in Superannuation: an Analysis Focusing on Surplus 
Repatriation Powers Conferred on Employers" (1996) 24 ABLR 341; Davis, "Sur luses in 
Pension Funds - Where are we Now?" (2001) 15 TLI 130; Pollard, "Pensions Law and furpluses: 
A Fair Balance between Employer and Members!" (2003) I7 TLI 2. 

2'3 See United Kingdom, Pension Law Review Committee, Consultation Document on the Law and 
Regulation of Pension Schemes, 1992; A~~stralian Superannuation Law and Practice (CCH, LooseleaO, 
~ZI-185; Davis, The LuwofSuperannuation in Australia (2nd ed, Buttenvorths, LooseleaO, Ch 9. 

"4 See, for example, B H L S P F R  Ltdv  BrashsPty Ltd [zoo11 VSC 512. 
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members or the employer(s)."S Where such action is not feasible, the su lus will '8.. either become the subject of a resulting trust, under which the un lsposed 
beneficial interest will result back to  the provider(s) of the funds, or pass to the 
Crown as ownerless goods ("bona ~acantia' ').~'~ 

Actuarial surplus: Where the fund is a continuing one, an actuarial surplus may be 
said to  arise. Such a surplus is "purely notionaln"7 in that i t  is not realised. An 
actuarial surplus may be reduced by any one or more of the following  method^:"^ 
the reduction or suspension of contributions; the augmentation of member 
benefits; the creation of reserves; a merger of funds or transferring members out of 
the fund; or a refund to employers. The availability of any such method is governed 
by the terms of the trust instrument and any statutory restrictions."9 

In  respect of both types of surplus, employers and members have argued that contractual 

notions of ownership buttress their claim for part, if not all, of the surplus on hand.lZo In 

the context of a defined benefit scheme, employers argue that what is promised is a defined 

benefit; once that benefit is secured, because the employer usually bears the risk of any 

underfunding, any surplus should be available either to reduce contributions or to  provide a 

refund. The employer, i t  is argued, has contributed in excess of what is required and so the 

excess should be returned to  the employer in one form or another. O n  the other hand, 

employees, as members of the scheme, contend that superannuation contributions are part 

of the remuneration received for their employment services. As such, any surplus funded 

from "their" contributions forms part of the remuneration for their services, and so should 

accrue for their benefit."' Any refund to the employer or reduction of contributions due to  

be paid into the scheme represents a devaluation of their deferred pay.z2z 

Impact of the SZS Act 

In  respect of the repatriation of surplus to employers, the SIS Act prohibits a payment 

from an employer-sponsored fund to an employer-sponsor unless the prescribed procedures 

215 Australian Superannuation LawandPractice (CCH, LooseleaD, 921-185. 

216 Davis v Richards & Wallington Industries Ltd [1991] 2 All ER 563; Air Jamaica Ltd v Charlton 
[19991 I WLR 1399. See 6.2.3. 

217 Re ImperialFoods Penrion Scheme [l9861 2 All ER 802 at 812 per Walton J 

218 see 6.2.2. 

219 Board o Mana ement of the Bank o New Zealand Officers' Provident Association v Bank o New 
Zei/and[rggg]%LR 117 at [39]-{4rfper Ellis J; CapralFiduciay L t d v  Ludd (1999) I NZS 6 5/30 - 
548; National Grid Coplc v Ma es [ ~ O O I ]  I WLR 864; British Airways Pension Trustee Ltd v British 
Airwaysplc [zooz] PLR 247; dn'ghtson ~ t d v ~ l e t c h e r  ~ h a l l e n ~ e  ~ominees ~ t d  [20021 z NZLR I. 

220 See 6.2.1. 
221 Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 236-237. 
222 Nobles, Pensions, Employment, andthe h w  (Clarendon Press, 19g3), p 145 
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are followed.2~3 Expressly required is that the trust instrument permit return of surplus to 

the employer-sponsor. 

I t  is a fundamental principle governing the trustee-beneficiary relationship that a trustee 

must not place herself or himself in a position of conflict between duty and 

Application of this principle in the superannuation context has raised certain difficulties. I t  

is not uncommon for superannuation trust deeds to require that the board of trustees 

consist of both employer representatives and employee representatives,'ls and in Australia 

equal representation of employer and employee representatives is statutorily 

The very nature of the constitution of trustee boards therefore creates the potential for 

conflict. For example, if the trust deed further contemplates the exercise of a power to 

enhance the benefits of the members, this places the member trustees in a position of 

conflict. Their duty to the beneficiaries of the fund conflicts with their personal interest.lf7 

A strict application of the no-conflict rule would result in either the member trustees 

stepping down, or the forfeiture of any benefit as a result of the exercise of a power that 

has the result of benefiting the member trustees."* 

In recognition of both the commercial realities of superannuation trusts and need for 

efficient and competent administration,'" the judiciary has adopted a flexible approach to 

the issue. In Edge v Pensions O m b u d ~ m a n ~ 3 ~  the trustees of the fund, consisting of nine 

employers, nine employees and two pensioners, amended the trust deed in order to reduce 

a substantial surplus, with the effect of conferring additional pension benefits on members 

in service (but not pensioners) and reducing contributions. The Pensions Ombudsman held 

that the member trustees at the date of the decision were in a position of conflict and as 

The prescribed procedures are set out in SIS Act s 117. See 6.2.4. 

224 See 2.2.3.4. 

225 See Schuller and Hyman, "Trust Law and Trustees: Employee Representation in Pension 
Schemes" (1983) 12 Indus L Rev 83. 

226 SIS A C ~  S 89. See 2.2.3.2. 

227 See Potter and Garelli, "Scheme Trustees and Conflicts of Interest" (1994) 25(1) Super Benefitr 
26. 

ReDrexelBurnhamLambert UKPensionPhn l19951 I WLR 32 at 40 per Lindsay J. 

229 Re DrexelBurnham Lnmben UK Pension Phn [l9951 I WLR 32 at 41 per Lindsay J; Edge v Pensions 
Ombuhman [1998] 3 WLR 466 at 492 per Sir Richard Scott VC. 

230 [1998] 3 WLR 466. 
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such could not themselves become entitled to the increased benefits. Sir Richard Scott VC 

upheld the appeal against the Ombudsman's determination, ruling that the conflict rule 

does not apply if the trustee has not placed herself or himself in the position of conflict. 

His Lordship made the following observations in this context:ql 

The member trustees are placed by the rules themselves in the position of conflict between 
interest and duty ... The rules require the body of trustees to include employee members. 
The rules contemplate that, as trustees, the employee members will from time to time have 
to exercise discretions in which their duty and interest may conflict. In these circumstances 
there is, in my judgment, no rule of equity that requires them to account for the benefits 
that an entirely proper exercise of discretionary powers may produce for them. 

I n  the Australian context the validity of this argument is further supported by the statutory 

requirement imposed o n  employer-sponsored funds t o  comply with the  equal 

representation r u l e ~ . ~ 3 ~  

As a general principle, trustees must act impartially as between the beneficiaries, so as not 

t o  act in such a way as to favour one class of beneficiaries a t  the expense of an0ther.~33 

However, in the context of superannuation trusts, in Edge v Pensions Ombudsman234 Sir 

Richard Scott VC stated that in relation to the exercise of a discretionary power to choose 

which beneficiaries, or  what classes of beneficiaries, should be the recipients of trust 

benefits, it is "meaningless t o  speak of a duty on trustees to act impartially". Subject to the 

general law requirement that trustees must not exercise powers irresponsibility, wantonly 

or capriciously,?~ trustees of superannuation funds are entitled to be partial - to exclude 

231 (19981 3 WLR 466 at 491 (affd 119991 4 All ER 546) His Lordship further commented that the 
same conclusion could be reached upon construction of the trust document. Where the trust 
deed contemplates member trustees and confers powers to fix contributions and augment 
benefits, a provision to retain any benefit from the exercise of such powers must necessar~ly "be 
implied in order that the rules should have ordinary business efficacy": at 491. Cf British Coal 
Corp v British Coal Staff Superannuation Scheme Trustees Ltd [1995] I All ER 912 at 925-936. For 
commentary see Woodbury, "Exercises of Discretion of Trustee: Edge v Pensions 
Ombudsman" (1998) 29(1) Super Benefits 11; Maclean, "Superannuation Fund Trustees and 
Conflicts of Interest", presented at Superannuation 19.99: Mardi Gras of Information, Sydney, 
February 1999, Law Council of Australia. 

232 See hlaclean, "Superannuation Fund Trustees and Conflicts of Interest", presented at 
Strper~"nuafion 1999: MardiGrarof Information, Sydney, February 1999, I.aw Counc~l of Australia 

233 See 2.2.3.4. 

234 119981 3 WLR 466 at 486 (affd 11999) 4 All ER 546) It is important, however, to distinguish 
the exercise of a discretionary power to choose beneficiaries from the exercise of an investment 
ower. In respect of the latter, the duty of impartiality is still applicable: see Cowan v Scargill 

E985] I Ch 270 at 286-287 per Megarry VC. 

235 Karger v Paul [l9841 VR 161 at 164-166 per McGarvie J; Edge v Pensions Ombudsman 119981 3 
WLR 466 at 486-489 per Sir Richard Scott VC (affd [l9991 4 All ER 546). See 6.5. 
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beneficiaries from particular benefits and prefer others. 

Conclusion 

The interaction of the general law of trusts with statutory enactments and the principles of 

contract law underscores the tripartite foundation of superannuation law in Australia. This 

in turn sheds light on the nature of the relationship between stakeholders. More than a 

single line relationship between trustee and beneficiary, there exists an ongoing 

relationship between employer and trustee as well as employer and member. As with any 

interaction, there is apt to be tension, and at times outright conflict. In the context of 

outlining the current regulation of superannuation in Australia, this Chapter has drawn out 

those areas in which statute or contract law have in some way impacted upon the general 

principles of trust law. The tensions that underlie these interactions can be conveniently 

framed as questions. If the trust is chosen, why should statutory enactment impinge upon 

the general law of trusts, restricting the freedom of the general law and modifying existing 

doctrine? Should the contract of employment be permitted to modify established trust 

doctrine? In the context of the underlying relationships, what is nature of the relationship 

between employer and trustee, and should the trustee have regard to the employer's desires 

and wishes? What's more, should the employer in the exercise of its powers have regard to 

the interests of the beneficiaries? 

These very same tensions exist, to a greater or lesser degree, in the other common law 

jurisdictions discussed in Chapter 3 of this thesis. What follows in Chapter 4 is the 

development of a framework of analysis for prioritising and structuring the interaction of 

these foundational bodies of law, and ultimately the interaction between trustee, 

beneficiary and employer. In Chapters 5 and 6 the questions raised by this Chapter are 

explored in light of the proposed framework of analysis. 
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Introduction 

The issues and challenges inherent in the regulation of superannuation in Australia are also 

apparent in other jurisdictions. The objective of this Chapter is to give an insight into four 

other jurisdictions: the United Kingdom, Canada, New Zealand and Hong Kong. The 

choice of these jurisdictions is premised upon three commonalities. First, a challenge 

experienced by each country is the ability of the retirement income system to withstand 

current economic and demographic trends so as to make sufficient provision for persons in 

their retirement. Primary among current trends is the rapid ageing of society that is 

exacerbated by the impact of the large size of the "baby boom" generation born between 

1946 and 1964. Added to this is slow population growth and increasing life expectancy. 

Secondly, Australia, Canada, New Zealand and Hong Kong, as former British colonies, have 

inherited the common law and equity (collectively the "general law") as their foundational 

system of law. I t  follows chat the basic legal rights and duties of all 

superannuation/pensions industry participants flow from an equivalent source. Moreover, 

the separate development of these rights and duties in one jurisdiction is relevant and 

persuasive across all other jurisdictions. 

FinaNy, and most importantly, the features identified in Chapter 2 as characterising the 

Australian regulation of the superannuation industry likewise characterise each of the 

nominated jurisdictions. In  review, the relevant features are that: the  

superannuationlpensions industry operates in a regulated environment; the provision for 

superannuation/pensions upon retirement is usually effected through the mechanism of a 

trust; and a legacy of the historical development of superannuation1pensions is that its 

provision is intrinsically linked with the employment relationship. 

Though i t  cannot be said that the regimes are identical, the underlying similarities allow a 

comparative analysis of the problems and legislative solutions applied in each jurisdiction. 

This analysis is beneficial as it'provides in chapters that follow a counterpoint to assess the 

strengths and weaknesses of the Australian regime, as well as providing inspiration and 

fodder for reform. 

For the purpose of contextual integrity, the framework for the national retirement income 

policy of each jurisdiction, and the function of superannuation/pensions schemes within 

that framework, are first outlined. The methodology adopted for the examination of the 



Australian superannuation regulatory system in Chapter 2 is utilised for the remainder of 

this Chapter. As such, each respective superannuation/pensions regime is examined by 

reference to the three features identified above in this introduction. The basic components 

of each legislative regime are first addressed, whereupon attention turns to the impact of 

each legislative regime upon the constituent elements of the trust relationship. T o  

complete the trilogy, the influence of each legislative regime on the interaction of the trust 

with the employment relationship is considered. T o t h e  extent that the general law 

principles outlined in Chapter 2 respectively apply they will not be repeated in the 

discussion of each jurisdiction. 

A feature common to all nominated jurisdictions is that, in addition to making provision 

for retirement through a formalised income saving structure such as a superannuation or 

pensions trust, many individuals rely also upon private investment and savings. Such 

investment saving is not generally considered a formal tier or pillar of retirement income 

systems and, for this reason, except to note the existence of such investment and save for 

this introduction, further discussion is not pursued. 

Three pillars of income support constitute the retirement income system in the United 

Kingdom: social insurance; social assistance; and private pensions. 

Social Insurance 

Two state contributory pensions form the basis of the social insurance system. The first is 

a basic state pension; a compulsory contributory pay-as-you-go system funded by the 

payment of National Insurance contributions by all employees and self-employed persons. 

The benefit provided is a flat-rated pension to all who attain the pensionable age and have 

met the minimum contribution requirements.' The second is an additional pension paid 

under the State Second Pension ("SzP'?. Replacing the former State Earnings Related 

' United Kingdom, Department of Social Security, A New Contract for We1 are Partnership in 
Pensions, Cm 4179, 1998, at 17; Preston, Super zooo Taskforce (New Zea and), Internationa/ 
Retirement Income Systems, 1999, at 20. 

f :  



Pension Scheme C'SERPS'? in April 2002," S2P is a compulsory contributory pay-as-you-go 

system: employees pay additional National Insurance contributions to fund an additional 

pension linked to inflation adjusted average earnings. However, to bolster the benefits paid 

t o  low income earners it is anticipated that in approximately five yearsS2P will become a 

flat-rated pension.3 As with the SERPS system, employers can contract-out of SzP into an 

occupational or personal pension scheme.4 

Retirement income support for low income earners is further provided through the social 

assistance system. An old persons pension is available to persons over 80 years of age where 

their total pension income is below a prescribed level. An old age means tested income 

support pension is also available for pensioners whose private pension income is 

inadequate. This benefit "provides the final income floor for pensioners with low pension 

entitlements and little or no other income or assets".r 

Private Pensions 

The  term "private pensions" encompasses benefits that flow from three types of pension 

schemes: occupational pension schemes; stakeholder pension schemes; and personal 

pension schemes. Occupational pension schemes are schemes set up and contributed to by 

an employer (or group of employers) for the purpose of providing pension benefits t o  

" See Child Support, Penrionr and Social Security Act 2000 WK). AS with the basic state pension, 
SERPS was a compulsory contributory pay-as-you-go system. However, it applied only to 
employees who earned in excess of a prescribed minimum income. These employees were 
required to pay additional National Insurance contributions to fund the additional pension. 
Unlike the basic state pension system, the pension pa able was not flat-rated but linked to 
inflation-adjusted average earnings. The concern wit l the SERPS system was that, being 
earnin s related, lower income earners necessarily accrued lower benefits. As a result, it was 
possib f e to make national insurance contributions throughout a working life and receive a 
combined basic and additional pension that was less than that available as a means-tested old 
age pension. Consequently, an aim of introducing SzP was to allow a more enerous additional 
pension to those on lower incomes: see United Kingdom, Department ofsocial Security, A 
New Contractfor Welfare: Partnerrhip in Pensionr, Cm 41 79, 1998, at 17-18; Preston, Super 2 0 0 0  

Taskforce (New Zealand), InternationalRetirement Income Systems, 1999, at 20. 

3 United Kin dom, Department of Social Security, Child Support, Pensionr and Social Security Bill 
I ~ ~ ~ / Z O O O  -%xplanatory Memorandum, 1999, at 9212. Further information on the SzP reforms is 
found in McCaffrey, "UK Pension Reform Proposals: More Not Less" (1999) 27 International 
Pension Lawyer 35. 

4 Where persons contracted out of SERPS, a lower rate of National Insurance contribution was 
payable and the Government paid a National Insurance rebate to the em loyers' schemes: 
United Kingdom, Department of Social Security, A New Contractfor we&: Partnerrhz) in 
Pensions, Cm 4179,1998, at 17. 

5 Preston, Super 2000 Taskforce (New Zealand), IntemationalRetirement Income Syrtems, 1999, at 
20. 
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employees upon retirement.6 The  establishment of a scheme is entirely voluntary and is 

encouraged via taxation incentives. 

Stakeholder pension schemes were introduced in 19997 to provide employees unable t o  join 

an occupational pension scheme with access t o  a private pension scheme? Such schemes 

may be constituted by trust or contract,9 but must comply with the prescribed 

requirements, be registered with the Occupational Pensions Regulatoly Authority, and 

provide money purchase benefits.'O Unless exempt," an employer is under a statutory duty 

to ensure that all employees have access to a stakeholder pension ~ c h e m e . ' ~  This does not 

require that the employer contribute to the scheme but that the employer designates a 

stakeholder pension scheme for employees and provides a payroll deduction facility for 

employee contributions.o 

A personal pension scheme likewise provides for the payment of pension benefits on 

retirement or death. However, the distinguishing feature is that their provision is privately 

organised rather than through the employment relationship. This is evident from the 

Pension Schemes Act 1993 (UK) s I. 

Stakeholder pension schemes were implemented by the Welfare Reform and Pensions Act 1999 
(UK). 
United Kingdom, Department of Social Security, A New Contractfor Welfare: Partnership in 
Pemions, Cm 4179,1998, at 48. 

The establishment of stakeholder ension schemes by way of contract is limited to pension 
providers (for example, Banks and tuilding Societies) that are authorised to act as stakeholder 
mana ers for financial services purposes: Stakeholder Pension Schemes Regulations zooo S1 
2000 7 1403 (UK) reg 2; Income and Corporation Taxes Act 1988 (UK) s 632. See further 
Greenstreet, "Stakeholder Pensions", presented at Beyond Occupational Pension Schemes Seminar, 
London, 25 June 2002, Association of Pension Lawyers (http:lhvww.apl.org.uk). 

Welfare Reform andPensions Act 1999 (UK) s 2. A money purchase lan is the same as a defined 
contribution plan. Such plans are funded by a fixed rate of contriputions, usually a percentage 
of salary. All contributions, together with a rate of investment earnings, are credited to a 
notional account in respect of each member. The end benefit received is the amount standing 
to the credit of the member in his or her notional account. 

An employer is exempt from this requirement if he or she: (i) employs fewer than 5 ersons; (ii) 
offers an occupational pension scheme that is open to all staff within a period o P 12 months 
from the date of beginning work; or (iii) offers access to a personal pension scheme that meets 
the prescribed conditions: Welfre Reform andPensiom Act 1999 (U@ s 3. 

WelfreReformandPemiomAct 1999 (UEC) s 30). 

Welfare Reform andPensions Act 1999 (UK) s j(z)-3(4). Employees may choose to contribute to a 
stakeholder pension scheme other than the one designated by the employer, but the em loyer 
is under no duty to provide a payroll deduction facility in respect of that other stake R older 

ension scheme. As to stakeholder pension schemes see generally United Kingdom, 
bepartment of Social Security, A New Contractfor We1 d . :  are Partnershi) . '  in Pensions, Cm 4179, 
1998; Department of Social Security (UK), Stakeholder emiom A Guide for Emplo err, zooo; 
Etherton, "Stakeholder Pensions", presented at Association o Pension La err Annuu ! Conference, 
Jersey, November 2000, Association of Pension Lawyers (~ttp/huww.a~org.uk); Greenstreet, 
"Stakeholder Pensions", presented at Beyond Occupational Pension Schemes Seminar, London, 25 
June 2002, Association of Pension Lawyers (http:lhuww.apl.org.uk). 



statutory definition of the term "personal pension scheme": any scheme or arrangement 

where retirement or death benefits payable are "to or in respect of earners ... who have made 

arrangements with the trustees or manager of the scheme for them to become members of 

it0.'4 

Three systems of regulation operate in respect of the occupational, stakeholder and 

personal pension schemes. For the purpose of this comparative analysis, occupational 

pension schemes bear the closest resemblance to regulated superannuation schemes in 

Australia. For this reason the legislative scheme governing occupational pension schemes is 

addressed to the exclusion of stakeholder and personal pension schemes. 

Occupational pension schemes in the United Kingdom are principally regulated by the 

Pension Schemes Ac t  1993 (UK) ("PSA") and the Pensions A c t  1995 (UK) ("Pensions Act"). In  

that employers may (in respect of their employees) contract-out of the SzPISERPS system 

in favour of the provision of benefits via an occupational pension scheme ("scheme"), the 

PSA prescribes the requirements that must be met for certification of contracted-out 

schemes and in respect of members' rights in such schemes. Also prescribed are: (i) 

protection for the accrued benefits of members who leave employment prior to the 

pensionable age; (ii) annual increases of pensions in payment; and (iii) the disclosure of the 

information to members. 

The Pensions Ac t  has increasingly become the core legislation of the United Kingdom 

regime.'S I t  governs the powers and duties of the regulator, powers and duties of trustees, 

the funding of schemes, scheme modification, bankruptcy, the winding-up of schemes and 

dispute resolution. 

Although the decision by an employer to make provision for his or her employees' 

retirement or death through a scheme is entirely voluntary, significant taxation concessions 

are provided as an incentive. Availability of such concessions is premised upon the scheme 

being "exempt-approved". To become an "exempt-approved" scheme, its constituent 

documents must comply with the requirements set out in the Income and Corporation Taxes 

Act  1988 (UK) ("ICTA"). I t  follows that the provisions of the ICTA are also significant in 

terms of the governance of occupational pension schemes. 

'4 Pension SchemesAct 1993 (UK) s I (emphasis supplied). 
' 5  Ellison, PensionsLawandPractice (Sweet & Maxwell, Looseleaf), at S[1.056. 



The Occupational Pensions Regulatory Authority ("OPRA'') is constituted as the 

prudential regulator. For this purpose various powers are conferred upon OPRA, including 

the power to: 

prohibit a person from being a trustee in the prescribed  circumstance^;'^ 
suspend a person from being a trustee in the prescribed circumstances;'7 

appoint a trustee in circumstances where an existing trustee is either prohibited 
or disqualified1* from acting as a trustee;'s 

wind-U a scheme in circumstances where it is satisfied that the scheme (or part 
thereo 8 ought be replaced, is no longer required, or that winding-up is necessary 
in order to protect the interests of members;'O 

apply to court for an injunction to prevent the possible misuse or 
misappropriation of schemes assets;" 

ap ly to court for a restitution order requiring assets to be returned to the 
re f evant scheme where the provisions relating to em loyer-related investment 
have been breached or where there has been an unlaw 1 return of scheme assets 
to the employer;'" 

R 
investigate the affairs of a scheme by: (i) requiring the production of information 
from a trustee, manager, professional adviser or employer in respect of the 
scheme;%3 and (ii) entering premises liable for inspection at any reasonable time to 
inquire into whether the scheme has complied with the regulatory provisions.% 

The powers of OPRA are buttressed by a civil and criminal penalty regime. Without the 

necessity of applying to court, OPRA has the power upon breach of the Pensions Act to 

impose a civil penalty upon trustees, the directors of trustees, employers and their 

Pensions Act 1995 (UK) s 3. Examples of the prescribed circumstances include where: (i) the 
person, as trustee, has been in serious or persistent breach of any of his or her duties; and (ii) 
where a director of a trustee is prohibited from being a trustee: s 3. 
Pensions Act 1995 (UK) s 4. Examples of the rescribed circumstances include where: (i) 
consideration of a prohibition order is pending; 8) a petition has been presented for an order 
that the trustee is bankrupt or, where the trustee is a com any, that it should be wound up; and 

deception: s 4. 
P (iii) proceedings have been instituted against the trustee or an offence involving dishonesty or 

As to circumstances where persons are disqualified from being trustees see Pensions Act 1995 
(UK) s 29 and 3.r.z.z. 

Pensionr Act 1995 (UK) s 7. 

PensionsAct 1991 (UK) s 11. 

PensionsAct 1995 (UK) s 98. 

PensionsAct 1995 (UK) s 99. As to premises that are "liable for inspection" sees 996). 



advisers.'S Moreover, OPRA can instigate criminal proceedings where breaches of the 

PensiomAct carry a criminal penalty, and refer cases to other prosecuting a~thorities.'~ 

Decisions made by OPRA are expressed by the Penriom A c t  to be finaLf7 However, where 

an application for review is made within 28 days, OPRA must review trustee prohibition or 

disqualification orders, and prescribed civil penalty 0rders.d Any question of law arising 

from OPRA's determination may be referred to a court by either OPRA or a person 

aggrieved by the determination.'9 

To the extent that the Department of Inland Revenue ("Inland Revenue'') governs the 

conferral of "exempt-approved" status, it is also a regulator of the occupational pension 

schemes industry. The requirements for approval are set out in the ICTA.jO Inland 

Revenue has the power, subject to the prescribed requirements, to approve a scheme or 

revoke its approval during its operation. In  either case the taxation advantages of being an 

"exempt-approved" scheme will be lost. 

The legislative regime provides an external avenue of dispute resolution via the Pensions 

Ombudsman. Essentially the role of the Pensions Ombudsman is to investigate complaints 

and make determinations regarding matters relating to maladministration and disputes 

over matters of fact and law. For example, a beneficiary may allege that he or she has 

sustained injustice as a consequence of misadministration by any person responsible for the 

management of the scheme.3' A further example is a dispute over a matter of law (most 

commonly the interpretation of scheme rules)3' between a trustee of the scheme and an 

actual or potential beneficiary33 (or another trustee of the scheme).34 

PensionrAct 199$ (UK) s 10 

Grant, "A UK International Perspective -Trustees on Trial", presented at Sup~rannuation 2000: 
A n  Eye to the Future, Launceston, Mach 2000, Law Council of Australia, at $3.3. 

PensionsAct 199f (UK) s 96. 

See 3.1.2.1. 

Pension SchemesAct 1993 (UK) s 146(1)(a) 
Brown, "Pensions Disputes - Pensions Regulation in En land and Wales", presented at Eighth 
Internationd Con erenre of the International Pension h ~mployee  Benefits Lawyers Association, 
Bordeaux (France f ,June 2001, IPEBLA, at $4.2. 

Pension Schemes Act 1993 (UK) s 146(1)(c). 
Pension Schemes Act 1993 (UK) s 146(1)(d). 
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The Pensions Ombudsman is not permitted t o  investigate a complaint in circumstances 

where a scheme's internal dispute resolution procedure has not been used3r or where court 

proceedings have been issued (and not discontinued).36 Once the Pensions Ombudsman 

has investigated37 the complaint and made a determination, a copy of the determination 

with reasons must be sent t o  both the complainant and the person responsible for the 

management of the relevant ~ c h e m e . 3 ~  The  determination is binding on those persons,39 

although, an appeal may be made to the High Court on a point of law.4O 

3.1.2 OCCUPATIONAL PENSION SCHEMES AND TRUSTS 

Since the enactment of the Finance Act 1921 (UK)4' occupational pension schemes 

("schemes") in the  United Kingdom have been required t o  be constituted as a trust. 

Although the definition of "occupational pension scheme" in the PSA4I contemplates that 

a scheme may take effect other than as a trust (presumably by way of contract), an incident 

of the taxation regime is that schemes will invariably be constituted as trusts. As stated in 

the immediately preceding section, taxation concessions are only available t o  "exempt- 

approved" schemes. Inland Revenue will "approve" a scheme if the requirements set out in 

Chapter I of the ICTA are met.43 An "approved" scheme will be an "exempt-approved" 

Personaland Occupational Pension Schemes (Pension Ombudsman) Regulations 1996 S1 199612475 (UK) 
1% 3. 
Pension SchemesAct 1993 (UK) S 146(6)(a), 
As to the investigation procedures see Pension Schemes Act 1993 (UK) ss 149-150; Brown, 

- Pensions Regulation in England and Wales", presented at Eighth 
of the International Pension & Employee Benefits Lawyers Association, 

2001, IPEBLA, at y4.3. 

Pension SchemesAct 1993 (UK) s I~I(I) .  

Pension Schemes Act 1993 (UK) s 15-16). In respect of the Pensions Ombudsman's jurisdiction it 
was held in Edge v Pensions Ombudsman [19991 4 All ER 546 that the Ombudsman should not 
entertain a complaint or a dispute of fact or law in circumstances where those persons whose 
proprietary interests would be adversely affected by his determination had not had a fair 
opportunity to make representations in defence of their interests: at 576 -588 per Chadwick LJ 
(EWCA). 

Pension SchemesAct 1993 (UK) s 151(4). 

See Arthur, Pensionsand Trusteeship (Sweet & Maxwell, 1999, at 98.4.1. 

"Occupational pension scheme" is defined to mean "an scheme or arrangement which is 
comprised in one or more instruments or agreements anlwhich has, or is capable of havin , 
effect in relation to one or more description or categories of employment so as to rovi e B f 
benefits, in the form of pensions or otherwise, payable on termination of service, or on eath or 
retirement, to or in res ect of earners with qual~ in service in an employment of any such e description or category'. Pension Schemes Act 1993 ZIfj s I. This definition applies also to the 
PensionsAct: PensionsAct 1995 (UK) s 176. 

See specifically Income and Corporation Taxes Act 1988 (UK) s 590. 
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scheme if it is established as an irrevocable trust.* The significance of being an "exempt- 

approved" scheme as opposed to an "approved" scheme is that the scheme is exempt from 

taxation on scheme income from investments or deposits,45 and any sum paid by an 

employer as a contribution is ded~ctible.4~ 

The  interaction of trust principles with the legislative regime therefore forms the 

foundation of the occupational pension scheme system. The following outlines the 

legislative impact on the constituent features of the trust relationship. 

The process for obtaining status as an "exempt-approved" scheme influences the 

content of a scheme's constituent documents. The ICTA specifies two paths for the 

conferral of "approved" status. Inland Revenue must grant approval if the scheme 

satisfies the prescribed conditions, namely that37 

the scheme is bona fide established for the sole purpose of providing 
prescribed benefits@ in respect of the service of an employee and that those 
benefits be paid only to prescribed personsp 

the scheme is established in connection with some trade or undertaking 
carried on in the UK; 

the scheme is recognised by both the employer and the employees and the 
employer contributes to the scheme; 

a resident will be responsible for the discharge of the duties imposed on the 
administrator (being usually the trustee of the scheme); and 

in no circumstances can an amount be paid by way of repayment of an 
employee's contributions under the scheme. 

In addition, the scheme must satisfy conditions in respect of benefits payable, including 

the types of benefits provided, the age at which benefits are payable, the amount of 

benefits and the persons to whom benefits may be paid.ro 

* If the scheme is not established as an irrevocable trust the Board can, having regard to special 
circumstances, direct that the scheme is nevertheless an "exempt-approved" scheme: Income and 
Corporation Taxes Act 1988 (UK) s sgz(1). 

4 Income and Corporation Taxes Act 1988 (UK) s 592(2). 
Income and Corporation Taxes Act 1988 (UK) s $92(4). 

47 Income and Corporation Taxes Act 1988 (UK) s $90. 
4' AS to the prescribed benefits see IncomeandCorporation TaxesAct 1988 (UK) s $ 9 0 0  and 3.1.2.4. 
49 The prescribed persons are: (i) the employee or a scheme member's ex spouse; (ii) a widow, 

widower, child or dependant of the employee or of a scheme member's ex spouse; or (iii) the 
personal representatives of the employee or of a scheme member's ex-spouse: Income and 
Corporation Taxes Act 1988 (UK) s $9o(z)(aa). 

So Income and Corporation TaxesAct 1988 (UK) s 590(2). See 3.1.1.4. 



Alternatively, Inland Revenue may at its discretion "approve" a scheme notwithstanding 

that the prescribed conditions referred to above are not satisfied.F1 Guidance as to the 

manner in which Inland Revenue will exercise its discretion and the matters that must 

be provided for in scheme documentation is provided by the way of an extensive 

Practice Note.F2 

A scheme will additionally be conferred status as an "exempt-approved" scheme (as 

opposed to an "approved" scheme) if the scheme is constituted as an irrevocable trust.53 

Although the term "irrevocable trust" has not been statutorily defined for the purposes 

of the ICTA, Inland Revenue considers that a trust will be irrevocable if "the 

assets ... [are) set aside to provide relevant benefits for employees or ex spouses and must 

be held by a trustee or trustees on trusts that ensure that, apart from any surplus ... or 

where reimbursement is appropriate, they are not available to the employer".F4 

The extent to which the provisions of the ICTA and the details of Inland Revenue's 

Practice Note impact upon scheme rules in respect of specific matters (for example, 

contributions, benefits and surplus) are addressed below, where relevant. 

Capacity and Constitution 

The general law notion that a person or entity capable at law of holding property in his 

or her own right has the capacity to hold the office of trustee is circumscribed by the 

Pensionr Act, which disqualifies prescribed persons from acting as a trustee. In a manner 

similar to the "disqualified person" concept applicable in the Australian regime,fr 

persons are disqualified if they have been convicted of an offence involving dishonesty, 

are bankrupt, have entered into an arrangement with creditors or are subject to a 

F' Incomeand Corporation TaxesAct 1988 (UK) s 591, 

F United Kin dom, Inland Revenue, Occupatio~lPenrion Schemes Practice Notes "On the Approval of 
~ccu~ationuf~enrion Schemes", I R I ~ ,  2001. 

53 Income and Corporation Taxer Act 1988 (UK) s 592. 

54 United Kin dom, Inland Revenue, OccupationulPension Schemes Practice Notes "On the Approvalof 
~ccu~ationuf~ension Schemes", IRIz, zoor, at 512.3. 

rf See 2.2.3.1. 



prescribed disqualification order.r6 If the trustee is a company, i t  will likewise be 

disqualified from acting as a trustee if a director would be disqualified from so acting7 

The Pensions Ac t  also impacts on the constitution of the trustee. An initiative arising 

from the recommendations of the Goode committed8 is the requirement that members, 

unless having otherwise approved trustee arrangements,59 nominate: (i) at least two 

trustees if the scheme has more than l oo  members; and (ii) at least one-third of the 

total trustees.60 If the trustee is a company, the same requirements apply in relation to  

the number of member-nominated  director^.^' 

Duties 

Unlike Australia and Hong Kong,6' no attempt has been made to  codify or statutorily 

replicate the general law duties applicable to trustees. Instead the Pensions Ac t  and the 

PSA add to the duties imposed on trustees by the general law. A selection of these 

duties appears in Table 3.1. 

T A B L E  3.1 -SELECTED DUTIES OF TRUSTEES 

I A selection of the duties of trustees prescribed by the Pensions Ad  include the duty to: ..I I . secure arrangementsfor the election of member-nominated trustier and directors (S 16(1)). I 
prepare a statement of the principles governing decisions about investments for the purposes of the 
scheme and exercise the power of investment in accordance with this statement (ss 35,36). 

obtain and consider the advice in respect of both the preparation of the above statement of 
investment principles and the selection of investments (ss 35(5), 36(8)). 1 
comply with prescribed requirements before making payments to employers out of scheme assets (S I 37(8)). I 

I ensure that the scheme complies with the prescribed employer-related investment restrictions (S 40). 1 
appoint a scheme auditor, actuary and fund manager as professional advisers (S 47(8)) and provide 
the prescribed information to those advisers (S 47(11)). 

I not act as an auditor or actuary of the scheme (S 27). I 
I keep money received in a separate account at aprescribed institution (S 49(1)). I 

r6 Pensiom Act 1995 (UK) s zg(r). The orders prescribed are those disqualification orders made 
under the Company Directors Disqualifcation Act 1986 (UK) or the Insolvency Act 1986 (UK) S 
429(2)(b): PensionsAct 1995 (UK) s 29(1)(O. 

57 PemionsAct 1995 (UK) s 29(1)(c). 
5' United Kingdom, Pension Law Review Committee, Pension Law Reform: The Report of the Pension 

LawReview Committee, Cm 2341-1, 1993, at 94.1.9. 
59 PensionsAct 1995 (UK) s 17. 

62 For the position in Australia and Hong Kong see 2.2.3.4 and 3.4.2.2 respectively. 
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keep books and records relating to prescribed transacllons and records of meetings (S 49(2)). 

secure arrangements for the resolution of disagreements about matters in relation to the scheme and 
ensure such arrangements are implemented (S 50). 

comply with the minimum funding requirement by obtaining the prescribed actuarial valuations (S 
57), securing the preparation of a schedule of contributions (S SE), and giving notice to  OPRA and 
the members where amounts payable in accordance with the schedule of contributions by the 
employer have not been paid (S 59). 

disclose the prescribed information to members, prospective members, spouses of members and 
prospective members, and independent trade unions recognised for the purposes of collective 
bargaining in respecl of the members, including: 

documents constituting the scheme (reg 3); 

the prescribed basic information about the scheme (reg 4 €a Sch 1 of those regs); and 

a copy of the annual report upon request (reg 6). . disclose the prescribed information regarding the benefits payable to individuals (reg 5, Sch 2). 

The reference to  regulations in this table i s  to the Occupational Pension Schemes (Disclosure of 
Information) Regulations 1996 S1 199611655 (UK) (enacted pursuant to PSAs 113; Pensions Ads 41) 

At general law the framer of the trust deed is free to include a wide exoneration clause 

that exempts trustees from liability from imprudent or negligent (but not dishonest) 

breaches of t ~ s t . ~ 3  The Pensions Act limits this principle in two ways. First, liability for 

breach of an obligation to take care or exercise skill in the performance of any 

investment function exercisable by a trustee (or a delegate of a trustee) cannot be 

excluded or restricted by any instrument or agreement.64 Secondb, amounts cannot be 

paid to the trusteeeither directly, or by way of reimbursement, for prescribed fines and 

The property of a pension scheme is defined by the trust deed of the relevant scheme, 

which in Nm is influenced by the requirements of the legislative regime. Typically trust 

property will be defined to include contributions to the scheme, investment earnings on 

those contributions, and transfers of accrued benefits into the scheme. In  that the 

object of a pension scheme is to make provision for members in retirement, trust 

property is generally preserved in a scheme for payment upon retirement. The following 

outlines the influence of the legislative regime on contributions, investment, 

preservation and benefits. 

63 Annitagev Nurse (19971 3 WLR 1046 at 1056 per Millett LJ. 

64 Pemiom Act 1995 (UK) S 33. 
65 The fines and penalties prescribed are: (i) fines imposed by way of penalty for an offence for 

which the trustee has been convicted, including an penalties accruing under a polic of 
insurance in respect of the payment of premiums; and &) the penalties imposed under the $SA: 
PemiomAct 1995 (UK) S 31. 



Contributions 

Provision for employer contributions is influenced by three separate statutory regimes: 

the requirements of the ICTA for approval as an "approved" scheme, the requirements 

under the PSA if an employer contracts-out of the SzPISERPS system, and the 

minimum funding requirements prescribed by the Pensions Act. 

A prerequisite for approval as an "approved scheme" is that employers contribute to the 

scheme in respect of employees. Inland Revenue will not exercise its discretion to  

approve a scheme if employer contributions "appear to be mere token contributions or 

insignificant amountsn.66 Added to this is the minimum funding requirement C'MFR'? 

prescribed by the Pensions A ~ r . ~ 7  The MFR is designed to secure the solvency of schemes 

that offer salary-related benefits (defined benefits) by setting a benchmark against which 

trustees must measure the funding level of a scheme:68 the level of contributions coming 

into the scheme must ensure that the value of the scheme's assets is not less that the 

actuarial value placed on its liabilities69 T o  facilitate compliance, trustees are duty 

bound to ensure that a schedule of contributions, stating the rates of contributions 

payable by the employer and the dates that such contributions are due, is prepared and 

maintained.jO Moreover, if the contributions are not paid at  the correct time, trustees 

must report to both OPRA and members within the specified time.7' 

Although the MFR does not apply in respect of defined contribution (money purchase) 

schemes, the Pensions A c t  nevertheless requires trustees t o  prepare and maintain a 

schedule of  contribution^^^ and that notice be given to  OPRA and the members in the 

event of non-compliance.73 

United Kin dom, Inland Revenue, OccupationalPension Schemes Practice Notes "On the Approvalof 
~ccu~ationaf~ension Schemes", I R I ~ ,  zoor, at 95.1. 
The MFR is currently under review and it is envisaged that it will soon be replaced. See 
Myners, Institutional Investment in the United Kin dam A Review, (commissioned by HM 
Treasury (UK)), 2001, Ch 8; United Kin dom, H$ ~ rca su  and the Department for Work 
and Pensions, Myners Review: Institutions Investment in the U?- The Government? Response, 2001, 
916. 

B 
Occupational Pensions Regulatory Authority, A Guide to the Minimum Funding Requirement, 
1999, at 8. 
PensionsAct 1995 (UK) s 56. 
PensionsAct 1995 (UK) S 58. 
Pensions Act 1995 (UK) s 59. 
PensionsAct 1995 (UK) s 87. 
Pensions Act 1995 (UK) S 88. 
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The provisions of the PSA that permit a scheme to contract-out of the SzPISERPS 

regime74 also impact upon the level of contributions that are paid by employers. If an 

employer chooses to contract-out of SzPISERPS, employees upon retirement will in 

effect receive only the basic old age pension from the State with the scheme providing 

an additional private pension.75 Contracting-out is premised upon the notion that 

employers, in return for lower social insurance premiums, will direct that saving into a 

scheme that will provide broadly equivalent pension benefits as those under 

SZPISERPS.~~ The statutory rules that give effect to this principle take different forms 

depending on the type of scheme. In respect of a final salary scheme, the scheme must 

satisfy the reference scheme test: that the pensions provided by the scheme are broadly 

equivalent to the benefits set out in the legislation.77 As a final salary scheme must also 

be solvent on an MFR basis, the contributions paid into the scheme must support the 

benefits provided. Conversely, where schemes are contracted-out on a money purchase 

basis, a basic minimum level of contributions must be paid into the ~cheme.7~ 

In  respect of employees, the rules of a scheme may or may not require employee 

members to contribute to the scheme. However, schemes must permit members to pay 

additional voluntary contributions to a maximum of 15 per cent of full gross earnings.79 

Investment 

Subject to any restriction imposed by the trust deed, a general statutory power is 

conferred upon trustees to invest scheme assets as if they were absolutely entitled to 

those assets.80 In the exercise of this power, trustees must prepare and maintain a 

statement of investment principles that addresses the balance between types of 

74 See the heading "Social Insurance" in 3.1. 

75 Grant, "A UK International Perspective - Trustees on Trial", presented at Superannuation 2000: 
AnEye to the Future, Launceston, March zooo, Law Council of Australia, at q1.3.3. 

76 Grant, "A UK International Perspective - Trustees on Trial", presented at Superannuation 2000: 
A n  Eye to the Future, Launceston, March 2000,  Law Council of Australia, at 91.3.3. 

77 See Pension Schemes Act 1993 (UK) ss g(z)), IZA, IZB (in particular note s 1zA6)). See also Grant, 
"A UK International Perspective - Trustees on Trial", presented at Superannuation zooo: A n  Eye 
to the Future, Launceston, March zooo, Law Council of Australia, at 91.3.3. 

78 See Pension Schemes Act 1993 (UK) ss 96), 10. See also Grant, "A UK International Perspective - 
Trustees on Trial", presented at Superannuation 2000: A n  Eye to the Future, Launceston, March 
2000, Law Council of Australia, at S[1.3.3. 

79 Pension Schemes Act 1993 (UK) s 111. See also in respect of voluntary contributions: Pension 
Schemes (Voluntary Contributions Requirements and Voluntary and Com ulsory Membership) 
Regulations 1987 S1 1987h108 (UK); Retirement Benefit Schemes @?estriction on giscretion to Approve) 
(Additional Voluntary Contributions) Regulations 1993 S1 199313016 (UK). 
Pensions Act 1995 (UK) s 34. 



investments and the risk of investments?' Interestingly, in performing this duty trustees 

must not only seek professional advice as t o  the content of  the statement, but must also 

consult with the employer in this regard?' This latter requirement is somewhat curious 

given that  t he  Pensions A c t  expressly prohibits the trust deed or  the s tatement  of  

investment principles f rom imposing a restriction o n  the  t rustee vis-a-vis t h e  

employer.83 

Regarding specific types of  investment, trustees are prohibited from investing more 

than five per cent  of t he  current market value of  t he  resources of  the scheme in  

employer-related investments.84 

Preservation and Benefits 

T h e  availability of taxation concessions is in part  premised upon the  preservation of 

benefits until retirement. As such, the taxation approval process impacts upon the types 

of benefits payable, and o n  the timing and amount of those benefits. 

Inland Revenue will not  exercise its discretion t o  "approve" a scheme where the scheme 

provides benefits in excess of  t he  prescribed maximums. Permit ted benefits include 

retirement benefits!$ incapacity benefitsg6 and death benefits87 

81 Pensions Act ,995 (UK) s 35(1). The matters that must be addressed by the statement of 
investment principles are prescribed by s 356). 

82 Pensions Act 1995 (UK) S 350. The duty of trustees to seek the advice of qualified professionals 
in respect of the statement of investment principles applies likewise to trustees in the selection 
of investments: S 36(8). 

83 PensionsAct 1995 (UK) s 35(4). 
84 Pensions Act 1995 (UK) S 40; Occupational Pension Schemes (Investment) Regulations 1996 S1 

199613127 (UK) reg 5. As to those investments that are excepted see reg 6. 
85 A "retirement benefit" is a benefit ayable upon the member attaining the "normal retirement 

date". This date must be specified g y the rules of the scheme, and may be any a e between 60 
and 75 years. The maximum total retirement benefit ( ension and lump sum that can be P 7 

rescribed by a scheme is two-thirds of a member's fina remuneration. This Inland Revenue 
Emit applies both to final salary and money purchase schemes. Separate maximums also apply 
for pension benefits and lump sum benefits. However, the total benefit, whether a pension 
benefit, lump sum benefit or a combination of both, must fall within the total retirement 
benefit maximum. A further significant limit placed upon total retirement benefits is the salary 
that can be counted towards "final remuneration". An earnings cap, termed a "permitted 
maximum", has been placed upon the amount of remuneration that can be treated as final 
remuneration. For the 2001-2002 year the earnings cap was set at £95,400. Persons earning 
more than this amount cannot be provided with benefits in excess of the permitted maximum 
from a tax approved scheme. However, provision for additional benefits can be made via an 
unapproved arrangement: see United Kingdom, Inland Revenue, Occupational Pension Schemes 
Practice Notes "On the Approvalof Occupational Pension Schemes", IR12, 2001, at YPts 6-8; United 
Kingdom, Inland Revenue, Occu ational Pension Schemes: A A i d e  or Members of Tax Approved l ,  t Schemes, IRz (Personal Taxpayer er~es), 2002  at Ch 6, Grant, "A K International Perspective 
- Trustees on Trial", presented at Superannuation 2000: A n  Eye to the Future, Launceston, March 
2000, Law Council of Australia, at q1.4.4, q1.5.5. 



Benefits accrued within a scheme vest in a member after an  initial two year qualifying 

period. Thereafter,  if a member leaves scheme membership prior to t h e  normal 

retirement date, the benefits accrued must be  either preserved within the scheme until 

the  normal retirement date whereupon a "short service" benefit is o r  

transferred to  another prescribed retirement benefit arrangement (for example, t o  

another occupational pension scheme o r  a personal pension s~heme) .~9  A member who 

leaves scheme membership prior to the  qualifying service period is entitled to  a refund 

of his or her own contributions t o  the scheme.go 

As with all of the jurisdictions canvassed in this Chapter, the statutory rights that accrue 

t o  members (in addition to  those at  general law) focus o n  the disclosure of information. 

Members, prospective members, and spouses of members and prospective members, are 

entitled t o  the disclosure of  various documents and information including: 

the trust deed and rules of the scheme or any other documents constituting the  
scheme;9' 

the prescribed basic information about the scheme, which includes eligibility 
conditions and how contributions are determined and calculated;9' 

86 A scheme may make provision for the payment of benefits upon incagacity. In this situation 
Inland Revenue permits the benefits specified in the scheme to be pai lmmedlately regardless 
of age. The benefit is calculated as a fraction of the final remuneration the employee could have 
received had he or she remained in service until the normal retirement date: United Kingdom, 
Inland Revenue, Occupational Pension Schemes Practice Notes "On the Approval of Occupational 
Pension Schemes", IRIz, 2001, at 316.2. 

87 A scheme may make rovision for the payment of benefits on the death of a member to his or 
her survivors. Inland g evenue permits two types of death benefits when a member dies whilst 
still employed. First, a lum sum benefit, of up to a maximum of four times the total 
remuneration of the decease r f  member at the date of death, may be payable to person(s) chosen 
at the discretion of the scheme trustees (generally the person(s) nominated by the member). 
Secondly, the scheme may provide for a pension to the spouse or dependants of the deceased 
member. The maximum pension available is two-thirds of the amount of the pension available 
to the member had he or she retired due to incapacity at the date of death. Where death 
occurs after the member has retired, the scheme may provide a pension for a spouse or a 
dependant with the maximum ension payable being two-thirds of the pension payable to the 
member upon retirement. T k' e term "dependant' refers to persons who are financially 
dependent upon the deceased member. Children are automatically deemed to be dependent 
until the age of 18 or until full time education ceases. A spouse is a person who is legall 
married to the deceased, and does not include de facto or same-sex partners. Such partners wi E 
only qualify for a benefit in circumstances of financial dependence (as determined by the 
scheme trustee): see general1 United Kin dom Inland Revenue, Occupational Pension Schemes 
Practice Notes "On the Approva 7 of ~ccu~ationuf~ension Schemes", IRIz, 2001, at S/Pt 11. 

Pension Schemes Act 1993 (UK) s 71. 
89 Pension Schemes Act 1993 (UK) s 95(2). 

Pension Schemes Act 1993 (UK) s 71. 
9' OccupationulPension Scheme @isclonrreofInfimation) Regulations 1996 S1 199611655 (UK) reg 3. 
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a copy of the annual report upon request;93 

in rescribed circumstances, and when requested, a copy of the latest actuarial 
va f uatlon, schedule of contributions or payment schedule, or statement of 
investment principles;94 and 

prescribed information regarding benefits payable and the alteration of such 
benefits.95 

Also, active members are entitled to the disclosure of information during the course of 

their membership regarding the amount of benefits and sunrivor benefits payable in the 

future (in a defined benefit or the contributions accumulated in the scheme 

and the value of accrued and protected rights (in a money purchase scheme).97 In the 

event the scheme is to be wound up, members are entitled to  the information 

prescribed in the reg~lations.9~ 

3.1.3 PENSION SCHEMES, TRUS'TS A N D  T H E  EMPLOYMENT 
RELATIONSHIP 

The issues that arise in Australian law relating to superannuation in the context of the 

employment environment likewise arise in the United Kingdom. In addition to restrictions 

on employer investment, the principal issues addressed by the United Kingdom legislation 

relate to the power of amendment and the repatriation of surplus. 

Amendments 

The power to amend a pension scheme will usually be conferred on the scheme trustees, 

the principal employer or both (ie where consent of one or the other is required). In  

addition to general law requirements and any restrictions expressed in the trust deed, the 

Pensions A c t  prohibits the exercise of a power of amendment by the trustee or any other 

9 V c c u p a t i o ~ l  Pension Scheme (Dirclorure of Information) Regulations 1996 S1 199611655 (UK) reg 4, 
Sch I. 

93 OccupationalPension Scheme (Dirclosureoflnformation) Regulations 1996 S1 199611655 (UK) reg 6. 
94 Occupatio~lPension Scheme (Dirclosureof Information) Regulations 1996 S1 199611655 (UK) reg 7. 
95 OccupationalPension Scheme (Disclosure of Information) Regulations 1996 S1 19961165f (UK) reg 5(2), 

SO), Sch 2. 

96 OccupationalPenrion Scheme (DircIorure of Information) Regulations 1996 S1 199611655 (UK) reg 5(4), 
Sch 2. 

97 Occupational Pension Scheme (Dirclorure of Information) Regulations 1996 S1 rgg611655 (UK) reg 
Sch 2. 

Occupational Penrion Scheme (Disclorure of information) Regulationr 1996 S1 199611655 (UK) reg 
~(10). 



person in a manner that would or might affect any entitlement, accrued right99 or pension 

credit right, of any memberIoo of the scheme, unless the trusteesro1 have first satisfied 

themselves that either of the following requirements have been met: 

The "certz$cation requirements": These are the rescribed requirements for securing P the opinion of an actuary that the exercise o the power would not adversely affect 
any member of the scheme in respect of his or her entitlement;ro%r 

o The "consent requirements'? These are the prescribed requirements for obtaining the 
consent of member of a scheme to the exercise of the power.Io3 

Two further restrictions on the power of amendment relate to  the taxation and social 

security status of schemes. First, in order to  maintain status as an "exempt-approvedn 

scheme, Inland Revenue must approve any alterations.'O4 Secondly, where a scheme is a 

contracted-out scheme, all amendments will be void unless they were made in the 

prescribed circumstances or are of a prescribed descripti~n.'~S The  circumstances and 

descriptions prescribed in the regulations essentially relate to the protection of protected 

rights under a money-purchase scheme, guaranteed minimum pension entitlements, and 

accrued rights under a salary-related scheme.'06 

Unlike the other jurisdictions canvassed by this thesis, the Pensions A c t  not only restricts 

the power of amendment but also specifically confers a limited power of amendment so 

t" is: (i) any right to future benefits that has accrued to (or in respect oil the 
at any time when the pensionable service of a member of an occu ational P pension scheme is continuing, the member's accrued rights are to be determined as i he had 

opted, immediately before that time, to terminate that service: PensionsAct 1995 (UK) S 124(2). 

"Member" is defined to mean an active, deferred or ensioner member: Pensions Act 1995 (UK) 
s 124(1). In the case of a mem er who has died, t e definition extends to: (i) a widow or 
widower; or (ii) in the case where there is not widow or widower, any other person who has an 
entitlement to a pa ment under the scheme in respect of the deceased member: Occupatio~f 
Pension Schemes ( ~ o d : ~ c a t i o n  of schemes) ~egufations 1996 S1 199612516 (UK) reg 2. 

In the situation where the power of amendment has been conferred on a person other than the 
trustee(s), the trustees must have approved the exercise of the power in that manner (ie in 
accordance with the certification or consent requirements): Pensions Act 1995 (UIO s 67C3)(b). 

Pensions Act 1995 (UK) s 67C3)(a)(i), 67(4)(a); OccupationalPension Schemes (Modz$cation ofschemes) 
Regulations 1996 S1 199612516 (UK) reg 3. 

Pensions Act 1995 (UK) S 676)(a)(ii), 67(4)(b); Occupational Pension Schemes (Modifirtion of Schemes) 
Regulations 1996 S1 1gg612516 (UK) reg 4. 

Income and Corporation Taxes Act 1988 (UK) s 5grB(z). 

Pension Schemes Act 1993 (UK) S 37. See further Occupational Pension Schemes (Contracting-out) 
Regulations 1996 S1 1gg611172 (UK). 
Arthur, Pensionsand Trurteeship (Sweet & Maxwell, 1998), at $8.6.1. 



that trustees can effect modifications in relation to certain prescribed purposes, which 

in~lude:'~7 

extending the class of persons who may receive death benefits; 
providing arrangements for the selection of memher-nominated trustees; 

permitting any power to distribute surplus to be exercised only by the scheme 
trustees; and 
effecting compliance with the prescribed requirements for the distribution of 
surplus upon winding up. 

Surplus 

The UK regulatory regime regulates the management and distribution of scheme surpluses. 

The regulation of actuarial surpluses is premised upon the notion that "money should not 

be held except to provide benefits which the scheme has a commitment to pay and that the 

amount of money held should not be more than sufficient to pay those benefits when they 

would normally become payable".108 This principle is implemented by requiring the 

admini~trator'~9 of the scheme to make proposals to Inland Revenue for reducing scheme 

surplus in excess of five per cent of the scheme's liabilities.11o 

The permitted methods for reduction are by:"' 

making payments to an employer; 

suspending or reducing an employer's obligations to make contributions under 
the scheme; 

suspending or reducing employees' obligations to make contributions under 
the scheme; or 

improving existing benefits or providing new benefits. 

Where Inland Revenue has approved a surplus reduction proposal, the administrator must 

carry out the proposal."l The feasibility of the surplus reduction proposal will depend on 

the powers contained in the trust instrument as well as any further legislative restrictions. 

A particular difficulty may be the payment of surplus out to an employer. If the trust deed 

'08 United Kin dorn, Inland Revenue, OccupatiomlPenrion Schemes Practice Notes "On the Approvalof 
~ccu~at iomf~ension Schemes: IR12,2001. 

' O 9  For the purposes of the ICTA the administrator of a scheme is the trustee(s) of the scheme: 
IncomeandCorporation TaxesAct 1988 WK) s ~IIAA. 

" O  Income and Corporation Taxes Act 1988 (UK) s 603, Sch ~(2)-226). See further Pension Scheme 
Surplmes (Valuution) Regulations 1987 S1 19871412 (UK). 

"' Income and Corporation Taxes Act 1988 (UK) Sch 226). 
'I1 Income and Corporation Taxes Act 1988 (UK) Sch 22(6). 



vests power to make payments out to the employer during the continuation of the fund in 

an individual other than the trustee, the Penriom Act prohibits the exercise of the power by 

that individual."j T o  cure this want of power, the trustee is statutorily permitted to  

exercise that power."4 Further restricting any payment out to the employer during 

continuation of the scheme, OPRA must be first satisfied that:115 

exercise of the power is part of a surplus reduction proposal approved by Inland 
Revenue (as described above); 
the trustees are satisfied that it is in the best interests of the members that the 
power be exercised in the manner proposed; 

if the terms of the trust instrument originally conferred the power on the 
employer, that the employer has requested, or consented to, the exercise of the 
power; 

the rates of pensions provided under the scheme have been increased by at least 
the prescribed percentage; and 

the prescribed notices have been given to the members, namely: (i) notice of the 
approved proposal that informs the member of how it is proposed to reduce the 
surplus as well as that the member ma make written representations to the 
trustees in respect of the roposal; and &) a notice informing members that the 
trustees intend to procee 8 .  wlth the proposal, noting also that the members may 
make written representations to OPRA in respect of the  proposal.^^^ 

Payment to the employer in the event of a winding up is likewise restricted. Here OPRA 

must be satisfied t h a t 9  

the liabilities of the scheme have been fully discharged; 

in the event that there is ower under the scheme to  distribute assets to any 

power; 
P person other than the emp oyer, there has been a decision not to exercise that 

the annual rates of pensions have been increased by the appropriate percentage; 
and 

the prescribed notices has been given to members regarding the Yposal exercise the power, namely: (i) notice informing the members of t e trustees' 
estimate of the surplus assets and the proposed plan for distribution of the surplus 
as well as that members may make written re resentations to  the trustees in P respect of the proposals; and (ii) a notice (at east three months prior to the 
exercise of the ower) containing again the trustees' estimate of the surplus and 
the proposed p P an for distribution, but also advising that members may make 
written representations to OPRA is respect of the proposed di~tribution."~ 

"4 PensionsAct 1995 (UK) S 37(2). 
"5 Pensions Act 1995 (UK) s 37(3)-37($); Occupational Pension Schemes (Payments to Employers) 

Regulations 1996 S1 199612516 (UK) reg 5. 
"6 OccupationalPension Schemes (Payments to Employers) Regulations 1996 S1 1996h516 (UK) reg 4. 
"7 PensionsAct 1995 (UK) s 76. 
"8 OccupationalPension Schemes (Payments to Employers) Regulatiom 1996 S1 199612516 (UK) reg 7. 



Where the trust deed prohibits the distribution of assets to the employer, the trustees may 

nevertheless distribute surplus assets to the employer on termination on condition that the 

trustees have provided additional benefits or  increased the value of benefits to  the 

maximum allowed by the Income andCorporation TaxesAct 1988 (UK)."9 

The final statutory initiative of note is that the Penrions Ac t  confers upon OPRA a power to 

order, upon application of the trustees, that the scheme be modified so as to  reduce a 

statutory surplus (as required by the ICTA) or repay a surplus to  the employer upon 

winding up.'" This power may be exercised by OPRA regardless of whether such an 

amendment is permitted by the trust deed. However, OPRA cannot make an order unless 

satisfied that the purpose for which the application is made cannot othewise be achieved, 

the procedure for achieving that purpose is unduly complex or protracted, or  involves 

obtaining consents which cannot be obtained or only obtained with undue delay or 

difficulty.IZ1 TWO further requirements must be met before a trustee can make application 

to  OPRA for this purpose. First, to permit an opportunity for member comment, the 

prescribed notices that must be sent to  members prior to  distributing surplus to  an 

employer must advise that implementation of the proposed distribution requires a 

modification order.'"Secondly, if the proposed distribution occurs upon winding up, in 

addition to  the requirements described above, the trustees must be satisfied that the 

proposal is in the interests of the members."3 Once an order is made by OPRA, it is 

deemed to  be effective in law as if i t  had been made under a power conferred by or under 

the ~cheme.'~4 

"9 Pensionr Act 1995 (UK) S 77. OccupationalPension Schemes (Payments m Employers) Regulations 1996 
S1 19961~516 (UK) reg 10. 

"O PensionsAct 1995 (U@ s 69. 
IZI Pensions Act 1995 (UK) s 70(1). See further Arthur, Pensions and Trusteeship (Sweet & MaxweU, 

1998), at 98.14. 
"' OccupationalPension Schemes (Payments to Employers) Regulations 1996 S1 1996h516 (UK) reg 11(a), 

rr(b)(iii). 
OccupationalPension Schemes (Payments to Employers) Regulations 1996 S1 1~~612516 (IT@ reg I I ( ~ ) .  

'l4 Pensions Act 19% (UK) S 71(2). 
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The  retirement income system in Canada is characterised by three main pillars of income 

support: government pensions; social insurance schemes; and private pensions. 

Government Pensions 

The  first pillar of income support refers to the provision of government funded pensions 

for all persons over a specified age. Akin to the age pension in Australia, eligibility is judged 

pursuant to an income and residency test, and is not based upon previous labour force 

participation. The pensions are unfunded and financed from general reven~e. '~f 

Social Insurance Schemes 

T h e  Canada Pension Plan ("CPP'') forms the basis of a national social insurance scheme. 

T h e  objective of this scheme is "to introduce a system where all working Canadians ... 
provide for their retirement through their own  contribution^".^^^ Participation in the CPP 

is compulsory for all employees and self-employed persons. Benefits, financed from 

employee and employer contributions, include retirement pensions,'? disability benefit@ 

and survivor benefits.129 Contribution t o  the CPP, and therefore previous participation in 

the workforce, is the criterion for eligibility for the various benefits offered. 

The  CPP was originally financed on a pay-as-you-go basis. Other than a small reserve fund, 

current contributions equalled current benefits. The security of the C P P  was therefore 

reliant upon the ability of the current workforce to fund the benefits of the preceding 

'If Gillese, "Re-Thinking the Regulation and Design of Employment Pension Plans in the Context 
of the Canadian Retirement Income S stem", presented at The Fifth International Pension and 
Employee Benefts Lawyers Association  onh hence, Vancouver,June 1995, at 4.2. 

IZ6 Canada, Department of Finance, A n  Information Paperfor Consultation on Canada Pension Plan, 
1996, P 3. 

'l7 Persons over the age of 65 who have contributed to the CPP are eligible to receive a retirement 
ension that is paid monthly. For the relevant payment rates see Canada, Department of 

human Resources, Canada Pension Plan Payment Rates: January-December 2000 (http://www.hrdc- 
drhc.gc.ca/isp/cpp/ratese.shtml). 

Persons whose capacity to work is affected by a severe and prolonged mental or physical 
condition and who contributed to the CPP are eligible to receive a disability benefit: Canada, 
Department of Finance, A n  Information Paperfor Consultation on Canada Pension Plan, 1996, p 11. 

'l9 There are three categories of survivor benefits: death benefit; surviving spouse's pension; and 
childrens' benefit. 



generation.'3O T o  further secure the CPP two reforms were implemented. First, the CPP 

moved from pay-as-you-go financing to  a fuller funding regime. Essentially, contributions 

were increased so as to  substantially increase the value of the reserve fund.or Second&, in 

1999 the Canada Pension Plan Investment Board was established for the purpose of 

investing the reserve fund with a view to  achieving a maximum rate of return without 

undue risk of I O S S . ~ ~ ~  The Board is independent of the federal and provincial governments, 

and is governed by twelve directors.'33 

Private Pensions 

Although both employment pension plans and individual retirement savings plans 

constitute this third pillar of retirement provision, for the purpose of comparative analysis 

the focus of this chapter is on employment pension plans. Unlike Australia and the other 

jurisdictions discussed, the regulation of pension plans in Canada is governed at  the 

provincial level, except where the work, undertaking or business is within the legislative 

authority of the federal government.o4 Consequently, including the federal scheme, there 

are ten systems of pensions regulation throughout Canada.'35 Given this multifaceted 

regulation pensions regime in the Canadian province of Ontario has been selected as the 

principal comparator regime. 

In  Ontario the pensions industry is governed primarily by the Pension Benefits A c t  RSO 

1990, c P8 ("PBA''), which prescribes: (i) a system for the registration of pension plans; (ii) 

the matters to be provided for in the constituent documents of a pension plan; (iii) the 

'3O Canada, Department of Finance, A n  Infornation Paper for Consultation on Camda Pension Plan, 
1996, p 16. 

3 '  The reserve fund is expected to grow in value from approximately nvo to five years' worth of 
benefits: Canada, Department of Finance, A n  Information Paper for Conrultation on Canada 
Pension Plan, 1996, p 8. 

' 3  Canada Pension Plan Investment BoardAct SC 1997, c 40, s 5. 
'33 Canada Pension Plan Investment BoardAct SC 1997, c 40, ss 10-13. 

'34 Any work, undertaking or business that is within the le islative authorit of the Federal 

% B r Government is regulated by the federal pensions re ime ( or example, emp oyment with the 
federal overnment; employment in the banking, foadcasting and airline industries): see 
Pension i9 enefits Standards Act RSC 1985, c 32, s 4; ~ l l~am Mercer Limited, The Mercer Pension 
Manual, (Vol I,  Carswell, Looseleat), pp 2-4. 

' 3  The following provinces have an effective legislative scheme for the regulation of pensions: 
Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland, Nova Scotia, Ontario, 
Quebec and Saskatchewan. For the details of these le islative schemes see William Mercer 
Limited, The Mercer Pension Manual, Wol r ,  Carswell, fooseleaf), pp 2-6; Carswell, Canadian 
EncyclopedicDigert, 3rd ed, Western V0127 Uitle 109 - Pensions and Retirement Benefits). 



duties and powers of administrators and trustees; (iv) the functions and powers of the 

regulator; (v) the information required to be disclosed to  prescribed parties; (vi) the 

benefits and interests of the members of pension plans; and (vii) the procedures and 

requirements in respect of surplus, sales and transfers, and winding up of pension plans. 

The Superintendent of Financial Ser~ices '3~ is the Regulator of the Ontario pensions 

industry. For the purpose of exercising this function the Superintendent is granted a 

number of powers including the powers relating to: 

o Registration: Where the constituent documents of a pension plan do not comply 
with the PBA, the Superintendent may refuse to register the plan, or revoke its 
current registration.q7 Either action operates to terminate or wind up the plan.'38 

o A m e n d m e n t :  Amendment to  a pension plan must be registered. The  
Superintendent's refusal to register an amendment or revocation of an amendment 
operates to terminate the amendment39 

Inwertigations: For the purpose of enforcing the PBA, the Superintendent may: (i) 
make examinations, investigations and inquiries; (ii) access business remises where 

B E the Superintendent has reasonable rounds to  believe that boo S, papers and 
documents that relate to  a pension p an or fund are kept; and (iii) remove or copy 
such books, papers and doc~ments. '4~ 

o Compliance: Where the Superintendent is of the opinion, upon reasonable and 
probable grounds, that a pension plan or fund is not being administered in 
accordance with its constituent documents, the PBA or the regulations, it 

from taking any action in respect of a pension plan or pension fund.'+ 
written order. require an administrator or any other person to take or to 

'36 The Superintendent of Financial Services operates under the auspices of the Financial Services 
Commission of Ontario ("FSCO") The FSCO "was created on July I, 1998, as an arm's length 
agency of the Ministry of Finance. FSCO integrates the o erations of the former Ontario 
Insurance Commission, Pension Commission of Ontario, an ‘F' Deposit Institutions Division of 
the Ministry of Finance. FSCO is com rised of three key parts: the Commission or 'Board'; the 
Financial Services Tribunal vribunat; and the Superintendent and Staff. As an integrated 
regulator, FSCO merges Ontario's regulatory activities governing pensions, insurance, trust 
companies, credit unions, caisses populaires, co-operatives and mortgage brokers, into one 
bodv. FSCO's mandate is to enhance consumer confidence and oublic trust in the reeulated 
sectbrs; and 3150 to make recommendations to the Minister on mstters affecting the regulated 
sectors": (1998) 7(1) FIMnrialServirer Commir~ionofOntario Penrion Bulietin 3. 

'37 Pension BenefitrAct RSO 1990, P8, s 18(1). 
'j8 PenrionBenefitrAct RSO 1990, P8, s 186),18(5). 
'39 Penrion BenefitsAct RSO 1990, P8, s 18(4). 

'4O Penrion Bene@sAct RSO 1990, P8, s 106. 

'4' PenrionBenejifsAct RSO 1990, P8, s 87. 



Surplus, Sales and  Tran$ers: A withdrawal of surplus o r  a transfer of assets to a 
successor plan cannot be effected without the consent of the Superintendent.'@ 
W h e r e  assets are transferred in contravention of this requirement the  
Superintendent may order the return of the assets to the original pension fund.'43 

Winding Up: The  Superintendent is conferred the power t o  require the partial or 
total winding up of a pension plan in prescribed circumstances.'44 

The  powers of the Superintendent are buttressed by the penalty regime established under 

the PBA. Persons who contravene the PBA, or contravene an order made under the PBA, 

are liable on conviction to a maximum fine of $ ~ o o , o o o  at first instance and $zoo,ooo a t  

second instance.'u Liability is also extended t o  directors, officers, officials or agents who 

cause, authorise or permit the commission of an offence and or fail t o  take reasonable care 

to prevent the corporation from committing an offence.14~ 

Generally speaking, whenever the Superintendent exercises a power in relation to a pension 

plan, a right to appeal the exercise of that power (or a decision made pursuant t o  that 

power) is granted.'47 The  Financial Services Tribunal is the independent adjudicative body 

that exercises the powers conferred under the Financial Services Commission of Ontario A c t  

RSO 1997, c z8 and the PBA. T h e  Tribunal has exclusive jurisdiction to determine all 

questions of fact or law that arise in any proceeding before i~ . '4~ It may order the  

'4' Pension Benefits Act RSO 1990, P8, ss 78(1), 80(4). In respect of the transfer of assets to another 
plan, the Superintendent is required to refuse consent where the pension benefits or any other 
benefits of the members and former members are not protected: s 80(5). 

'43 PensionBenefitrAct RSO 1990, P8, s 80(6). 

'44 ' Pension Benefis Act RSO 1990, P8, s 69. The prescribed circumstances include: (i) where there is 
a cessation or suspension of employer contributions to the pension fund or the employer fails 
to make contributions to the pension fund as required by the PBA or regulations; (ii) the 
employer is bankrupt within the meanin of the Banknrptcy and Insolvency Act RSC 1985, c B3; 
(iii) a significant number of members o f t  a e pension plan cease to be employed by the employer 
as a result of the discontinuance of all or part of the business of the employer, or as a result of 
the reorganization of that business; (iv) all or part of the employer's business or all or part of 
the assets of the employer's business are sold, assigned or otherwise dis osed of and the person 
who acquires the business or asset does not provide a pension plan P or the members of the 
employer's ension lan who become employees of the person; and (v) the liability of the 
Guarantee fund is liiely to be substantially increased unless the pension plan is wound up in 
whole or in part. 

'45 Pension BenefirAct RSO 1990, P8, ss 109-110. 
146 PensionBenefis Act RSO 1990, P8, s IIO(Z). 
'47 The circumstances in which decisions of the Su erintendent may bc appealed arc set out in  

Pension Renelitr Art U S 0  1990. P8, S 80. These inc f ude when the Sunerintendent ~ r o ~ o s e s :  (a) to . . 
refuse to r; ister a pens& plan or an amendment to it; (b) to'make or refise i n  ord& in 
relation to t 1 e return of assets transferred to the pension fund of a successor employer or a new 
pension fund; (c) to wind-up a pension plan; and (d) to consent or refuse consent to an 
application for the payment of surplus to the employer. 

'48 Financial Services Commission of Ontario Act RSO 1997, c 28, s 20. 



Superintendent to act, or refrain from acting, as i t  considers appropriate.'49 In effect, the 

Tribunal stands in the shoes of the Superintendent for the purpose of exercising the 

powers granted to the Superintendent. A party t o  a proceeding before the Tribunal may 

appeal its decision to the Divisional Court.'ro 

A unique feature of the Ontario legislative regime is the underlying governance structure 

prescribed by the PBA. This uniqueness is characterised by two main distinguishing 

features. The  first relates to the documentation and funding of the pension plan. I n  

Australia, as well as the other jurisdictions discussed, a superannuation/pensions scheme is 

required to take the form of a trust. The  trust instrument therefore governs the duties and 

rights of the relevant parties (trustee, employer and beneficiaries). I n  comparison, the 

registration process prescribed by the PBA requires the filing of the documents that create 

and support the pension plan and thepensionfund.'f' The  terms "pension f u n d  and "pension 

plann are not used in a generic sense (as the term "superannuation fund" may be used in 

Australia) or interchangeably. Rather, the PBA specifically defines the terms as follows:'r2 

"pension plan" means a lan organized and administered to provide pensions for employees, 
but does not include, (3 an employees' profit sharing scheme or a deferred rofit sharing 

benefits are provided by contributions made by members ... 
R plan ..., (b) a plan to provide a retiring allowance ..., (c) a plan under whic all pension 

"pension fund" means the fund maintained to provide benefits under or related to the 
pension plan. 

Thepensionplan must detail the rules for its administration and management (see Table 3.2), 

and essentially represents the  contractual arrangement between the  employee and 

employer.'s3 Conversely, thepensionfind refers to the documents that support the creation 

of the actual pool of contributions that fund the pension plan. Consequently, if thepension 

plan is funded through the vehicle of a trust, the document creating and supporting the 

pension fund is the trust deed. The express distinction between the pension plan and 

pension fund is that it places beneficiaries in a position, unlike Australian counterparts, 

where entitlements have a direct contractual origin. 

'49 Pension Benefits Act RSO 1990, P8, s 89(9). 
'so PensionBenefitsAct RSO 1990, P8, s 91. 
'5' PensionBenefitsAct RSO 1990, P8, s 9(2) 
' PensionBenefits Act RSO 1990, P8, s I. 

3 Molson'sBrewery (Ont) Ltd v Ontario (Pension Commission) (1969) 7 DLR C3d) 298 at 302 (OntCA). 
See further McFarlane and McSweeney, Pension BeneN Law in Ontario (Carswell, Looseleaf), p 
PBA-14; Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 229-231. 



A further matter of divergence in the context of documentation is that the pension plan is 

not necessarily funded by a pension trust. The breadth of the "pension fund" definition 

contemplates other funding vehicles, such as a contract of insurance. Notwithstanding this, 

typically the trust instrument is the primary mechanism used to fund pension plans1% and 

for the purpose of this thesis it is assumed to be the case. 

The second distinguishing feature relates to  the administration of the pension plan. Unlike 

the traditional superannuation/pension scheme where the trustee governs the  

administration and management of the scheme, the responsible entity in Ontario is the 

administrator.'rf 

The constituent elements of the scheme of governance, which in essence represents a 

modified trust, are plan and fund documentation, the administrator, the trustee, trust 

property, and the beneficiaries. 

The PBA prohibits the administration of a pension plan unless the plan is registered in 

accordance with its provisions.1f6 Application is made t o  the Superintendent, and 

certified copies of the documents that create and support the pension plan, and the 

pension fund, as well as a certified copy of any reciprocal transfer agreement related to  

the pension plan, must accompany the application.'57 The following table details the 

information prescribed by the PBA that must be set out in the pension plan 

documentation. 

T A B L E  3.2 - DETAILS  REQUIRED T O  T H E  ADDRESSED BY A P E N S I O N  P L A N  ( P B A  S 10) 

A pension plan must address the: - method for appointing the administrator; 

conditions for membership in the pension plan; 

benefits and rights that are to accrue upon termination of employment, termination of membership, 
retirement or death; 

normal retirement date under the pension plan; 

1 reauirement for entitlement under the oension olan to anv oension benefit o; ancillarv benefit: I 

'54 Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 230; McSweeney 
and Klinck, "Trustees' Obligations to Employers: A Comparison of Australian and Canadian 
Law", ,presented at Superannuation 2000: A n  Eye to the Future, Launceston, March 2000, Law 
Councll of Australia, at 1.12. 

'$5 As to administrators see 3.2.2.2. 

'F6 PemionBenefitrAct RSO 1990, PS, s 6. 
'57 PemionBenejitsAct RSO 1990, PS, S 9. 



1 contributions or the method of calculating the contributions required by the pension plan; l 
method of determining benefits payable underthe pension plan; 

method of calculating interest to be credited to contributions under the pension plan; 

mechanism for payment of the cost of administration of the pension plan and pension fund; 

mechanism for establishing and maintaining the pension fund; . treatment of surplus during the continuation of the pension plan and on the wind-up of the pension 
plan; 

obligation of the administrator to provide members with information and documents required to be 
disclosed under the PEA and the regulations; . method of allocation of the assets of the pension plan on wind-up; and 

particulars of any predecessor pension plan under which members of the pension plan may be 
entitled to pension benefits. I 

Typically, the pension plan text details the administration and management of the plan 

as well as the mechanism used to  fund the plan,'s8 which for the purposes of this 

Chapter is presumed to be a trust. The  trust agreement addresses issues such as the 

establishment of the trust, appointment and removal of the trustee, contributions 

payable, investment, duties and powers of the trustee, accounting and audit, and 

amendment and termination of the tmst.Ij9 

The PBA requires every pension plan to  be administered by an administrator. The role 

of the administrator must be carried out by either: an employer (or employers), a 

pension committee,'60 an insurance company that provides benefits under the plan or, 

in the case of a multi-employer pension plan established pursuant to a collective 

agreement or a tmst agreement, a board of trustees constituted by at  least 50% member 

In  that the administrator of a pension plan is conferred overall responsibility by the 

PBA for the general administration of the plan and the investment of plan funds, its 

function is akin to that of the Australian An administrator is required to carry 

'58 Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 229-230. 

'59 Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 230. 

A pension committee can consist of either: (a) all member representatives; or (b) at least one 
representative of the employer(s), one representative of other persons required to contribute to 
the plan, and one representative of the members of the plan: Penrion Benefits Act RSO 1990, P8, 
S 8. 

16' Pension BenefitrAct RSO 1990, PS, s 8. 

See generally, "The Administrator: Key Role - Key Person" (1996) I(Z) Pension Commirsion of 
Ontario Bulletin 8; Dickson, "The Administrator of Pension Plans and the Administrator's 
Agent: Their Duties and Responsibilities" (1990) 9 Est & Tr J 39 at 39; McSweeney and Klinck, 
"Trustees' Obligations to Employers: A Comparison of Australian and Canadian Law", 



out the duties and exercise the powers specified in the pension plan and the PBA. The 

duties for this purpose are detailed in Table 3.3. 

TABLE 3.3 - SELECTED DUTIES OF ADMINISTRATORS 

Pursuant to the PEA administrators are under a duty to: 

apply for registration of the plan and amendments to the plan (ss 9, 12); 

ensure that the pension plan and pension fund are administered in accordance with the constituent 
documents and the PEA and accompanying regulations (S 189(1), 189(3)); 

file all prescribed reports and annual returns of information (S 20); 

provide information regarding the plan, employees' rights and obligations i n  respect of the plan and 
other prescribed information to each person who is eligible as, or is required to  become, a member 
of the plan (S 25); 

issue annually to  members and beneficiaries (those persons in receipt of benefits) the prescribed 
information in respect of the plan and members' benefits (S 27); 

make available and allow copying of prescribed documents in respect of members, former members, 
spouses of members, any other person entitled to benefits under the pension plan, an agent of the 
foregoing or a representative of a trade union that represents members of the plan (S 29); 

advise the Superintendent when a contribution that is due is not paid (S 56(2)); and 

give written notice of the wind-up of a pension plan to  the prescribed persons, including the 
Superintendent, members and former members (S 68(2)). 

I n  a manner similar to a trustee at general law, the administrator must carry out its 

duties and powers to the required standard of care. This demands that the administrator 

take the same care, diligence and skill that a person of ordinary prudence would exercise 

in dealing with the property of another.I63 Moreover, if special skills are possessed, or 

should be possessed, a higher standard is imposed.'64 

Although an administrator's function can be likened to  a traditional superannuation1 

pensions scheme trustee, unless the administrator is also the trustee of the pension 

fund, the general law duties of trusteeship have no application. Nevertheless, the 

administrator acts in a fiduciary capacity vis-his  the members.r6r I n  the absence of 

presented at Superannuation 2000: An Eye to the Future, Launceston, March 2000, Law Council of 
Australia, at 1.6-1.8. 

1 ~ 3  Pension BenefitsAct RSO 1990, P8, s ~z(I). 
r64 PensionBenefitlAct RSO 1990, P8, s 4 2 ) .  

R v Blair (1993) 106 DLR (4th) I;  Anova Inc Em 10 ee Retrrement Pension PIan (Administrator o j  v 
ManufacturersLife Insurance CO (1994) 121 DLR 167.. See Gillese, "Pension Funds: Who is a 
Fiduciary?", presented at Pension Funds: Who is a Fiduciary?, Toronto, October 1994, The 
Canadian Institute; Pension Benefits Act RSO 1990, P8, s 4 4 )  (where an administrator is 
prohibited from knowin ly permitting its interest to conflict with its duties and powers in 
respect of the pension t n d .  This conflict of interest rule applies also to the members of a 



general trust law duties an administrator's position at general law would appear less 

onerous than the Australian trustee counterpart. However, consideration of the  

Canadian conceptualisation of the nature of the fiduciary duty demonstrates that the 

demarcation between trustee and fiduciary duty is somewhat blurred. 

I n  Australia, equity imposes on the fiduciary proscriptive obligations not to obtain any 

unauthorised benefit from the relationship and not t o  be in a position conflict: the "no- 

profitn and "no-conflict" rules.'66 By comparison, the content and breadth of a 

fiduciary's duty in Canada is more expansive; fiduciary obligation extends beyond a 

prohibitive approach t o  the imposition of a positive requirement reflective (and to some 

extent duplicatory) of tort and contract duties.1~7 T h e  High Court of Australia has 

rejected the Canadian approach, Gaudron and McHugh JJ in Breen v Williams stating:x68 

... the Canadian law on fiduciary duties is very different from the law of this country with 
respect to that subject. One commentator has recently pointed to the "vast differences 
between Australia and Canada in understanding of the nature of fiduciary obli ations" 
One si nificant difference is the tendency of Canadian courts to apply tfduciai 
principks in an expansive manner so as to supplement tort law and provide a basis for 
the creation of new forms of civil wrongs. The Canadian cases also reveal a tendency to 
view fiduciary obligations as both proscriptive and prescriptive. However, Australian 
courts only recognise proscriptive fiduciary duties. 

I n  Australia a sharp distinction is to be drawn between trust and fiduciary duties, as i t  is 

clear that fiduciary duties do not translate into, nor are CO-extensive with, trust duties. 

I n  this respect, GummowJ has commented that:'@ 

[ilt would be to stand established principle on its head to reason that because equity 
considers the defendant to be a fiduciary, therefore the defendant has a legal obligation 
to act in the interests of the plaintiff so that failure to fulfil that positive obligation 
represents a breach of fiduciary duty. 

Such a sharp distinction is not drawn in Canada. Whilst administrators are not 

technically subject to the general law duties of trusteeship, the conceptualisation of the 

nature of a fiduciary's obligation bolsters the applicable general law duties by 

nevertheless providing that the administrator, subject to the constituent documents of 

the pension plan and pension fund, owes in equity duties of a quasi-tortious or quasi- 

contractual nature. 

pension committee or board of trustees where such committees or boards are the administrator 
of the pension fund). 

Breen v Willium (1996) 186 CLR 71 at 113 per Gaudron and McHugh JJ. 
167 See, for example, Mclnern~y  v MurDomId (1992) 93 DLR (4th) 415. 

(1996) 186 CLR 71 at 112-113. 
1 ~ 9  Breen v Williums (1996) 186 CLR 71 at 137. 



Chapterj: OrherJurudictiom 

T h e  role of  a pension fund trustee in Ontar io  (unless t he  trustee is also t h e  

administrator of  the pension plan) has a diminished function when compared to i ts  

Australian counterpart. As the  administrator of the plan has responsibility for its overall 

management and operation, the role of trustee is usually that  of custodian of  the fund, 

which may include an investment and contribution-monitoring r0le.'7~ 

Only prescribed persons can act as a trustee.'7' Pursuant to the PBA regulations, eligible 

persons are: (i) a prescribed trust ~orporat ion; '7~ (ii) three o r  more individuals, provided 

a t  least three individuals reside in Canada and a t  least one individual is independent of 

any employers contributing t o  the  fund;'73 and (iii) a prescribed corporate pension 

society.'74 

Some debate has ensued in  Canada as t o  the nature of t he  relationship between the  

administrator and the trustee. Many argue that  the relationship is one  of principal and 

agent.'75 If this is so, t he  trustee is not  only subject to general law duties of trusteeship, 

'7O Pension Bene rts A c t  RSO 1990, P8, s 56 requires that the administrator and any agent f' responsible or the recei t of contributions to notify the Superintendent if contributions are 
not paid when due. In t i is  respect, s 56.1 specificall identifies the trustee as an entity that 
must perform a contributions monitoring role. The adrministrator is required to give the trustee 
of the pension fund a summary of the contributions required to be made. The trustee is also 
re uired to notify the Superintendent if a contribution is not paid when due. When viewed in 
ligRt of the fact that the administrator is commonly an employer of the fund, it is very 
important for the security of funding that an independent entity be conferred the duty to 
monitor contributions. 

'7' PensionBenefitsAct RSO 1990, PS, s 22(6). 
'7' The corporation must be registered under the Loan and Trust Corporations A c t  RSO 1990, c Lz5: 

Pension BenefitsAct RRO 1990, Reg 909, s 54(c)(i). 
'73 An individual is not independent from an employer if he or she is a significant shareholder, 

partner, proprietor, director, officer, employee or affiliate of an employer contributing to the 
fund: PensionBenefitsAct RRO 1990, Reg 909, s p+(c)(ii). 

'74 The corporate pension society must be established under the Pension Fund Societies A c t  RSC 
1985, c P8: PensionBenefirsAct RRO 1990, Reg 909, s $4(c)(iii). 

This argument is remised on two rounds First, the language and structure of the relevant 
provisions of the {BA imply this rektionship. The Pension Benefits A c t  RSO 1990, P8, s 22(6), 
which prohibits any erson other than a rescribed person acting as trustee, is placed between 
two subsections wRich detail the a8ministratorps right t o  em loy an agent and the 
administratori du of su ervision in respect of a;nts. M o r ~ o v e ~ ,  alt~ough the word "agent" is 
not specifically de 7 ined, t 1 e combination of s zz(5 and 22(8) lmplles that an agent is any erson 
performing an act "required to be done in the administration of the pension p 7 an or 
administration and investment of the pension fund". This is broader that the traditional 
common law concept of an agent, the essence of which revolves around the ability of the agent 
to enter into a contractual relationship on behalf of the principal or otherwise alter the 
principal's legal position. Secondly, at a practical level many "pension trust agreements permit 
the plan administrator to replace the trustee at any time and commonly minimise the trustee's 
authority, requiring it to  act on instructions of the administrator or investment mana er" 
Campbell, "Record-Keepers or Whistle-Blowers? A Look at the Role of Pension #und 



but is required by statute to carry out its functions to the same standard of skill and care 

demanded of the admini~trator.'7~ 

A concomitant issue that arises in the agency context is the nature of the relationship 

between the trustee and members of the plan. At general law, a trustee's duty to the 

beneficiaries is paramount. The issue, yet to  be the subject of judicial pronouncement, is 

which relationship, principal-agent or trustee-beneficiary, will prevail in a situation of 

conflict between the tw0.'77 Take, for example, a situation where the administrator 

instructs the trustee to make a particular investment that the trustee does not believe to  

be in the best interests of the beneficiaries. Is the trustee required as an agent to  act at  

the direction of the administrator (as principal) thereby negating its duty to the 

beneficiaries? O r  should the trustee disregard the direction thereby negating its duty to  

the admini~trator?'7~ 

As is traditionally the case, trust property is constituted by both contributions to the 

fund and investment earnings thereon. Both the employers and employees may 

contribute to the fund, with the restriction that pension and deferred pension benefits 

must be funded by at least 50% of employer-sourced contributions.'79 

The PBA requires and permits the provision of a number of benefits by a pension plan. 

The  structure of a plan may take the form of a defined benefits plan, defined 

contribution (accumulation) plan, or a combination of both. A benefit accrued after I 

January 1988 will vest in favour of a member when the member has had membership in 

Custodians" (1996) 15 ETPJ 26 at 29. See also Gillese, "Pension Funds: Who is a Fiduciary!", 
presented at Pension Fun&: Who is a Fiduciary?, Toronto, October 1994, The Canadian Institute 
at 22-28; McFarlane and McSweeney, Pension Benf t s  e w  in Ontario (Carswell, Looseleaf), p 
PBA-91; Myhal, "Doing One's Duty: Pension Plan dmlnlstrators, Agents and Trustees" (1991) 
11 ETPJ 10 at 20-21. 

'76 PemionBenefitlAct RSO 1990, P8, s 22(8). As to the administrator's standard of care see j.z.z.2. 
'77 AS to trustees' duties to beneficiaries when exercising a custodian function see Froese v ~ o n t r e a l  

Trurt CO ofCanada (1996) 137 DLR (4th) 725; Bohenrier v Centra Gas Manitoba Inc (1999) 170 DLR 
(4th) 310. 

'78 As to the role of custodian trustees see Campbell, "Record-Keepers or Whistle-Blowers? A 
Look at the Role of Pension Fund Custodians" (1996) 15 ETPJ 26. 

'79 Pemion Benefits Act RSO 1990, P8, s 396). The "50% rule" applies only to contributions made on 
or after I January 1987. Contributions in excess of this requirement must be refunded as a lump 
sum to the member upon termination of membership: s 39(4). See further McFarlane and 
McSweeney, Pension Benefits Law in Ontario (Carswell, Looseleaf), at PBA-133. 



the pension plan for two years.180 Following the vesting period, a pension benefit is 

payable upon retirement. Upon termination prior to the retirement date, members are 

entitled to  a deferred pensi~n,'~' which may in the prescribed circumstances be taken as 

an early retirement benefit.'82 A member who terminates membership prior to  the 

vesting of the benefit is entitled to receive upon termination the value of his or her 

contributions plus interest.183 Importantly, once a member has served the vesting 

period, the benefits are "locked inn until retirement.184 This does not, however, prevent 

the transfer of a deferred pension at the option of the member to  another retirement 

savings arrangement.18r 

The PBA also provides for the payment of compulsory survivor benefits, and expressly 

permits a pension plan to  make provision for additional benefits, including disability, 

death and early retirement benefits.IX6 

The standards set by the PBA are minimum standards that must be met by a pension 

plan.187 Consequently, more advantageous benefits (subject to  certain limitations in the 

Income TaxAct RSC 1985, c1(5thSupp) (Canada) may be offered to members. 

In addition to the rights that accrue at general law, the PBA confers upon beneficiaries 

rights to prescribed information, including the right to:'88 (i) statements on termination, 

retirement, death or winding up;I89 (ii) an explanation of the provisions of the plan and 

the person's rights and obligations in respect of the pension plan;'so (iii) an annual 

Pension Benefis Act RSO 1990, P8, s 37(2). In respect of membershi prior to 1988, benefits do 
not vest until the member has attained the age of 45 and has at east .ten years' continuous 
membership in the plan: s 36(2). 

P 
18' PensionBenefitsAct RSO 1990, P8, ss 36-37. 

Pension Bene rts Act RSO 1990, P8, s 41. The member must be within 10 years of the normal 
retirement d f  ate spec~fied . .  in the plan. 

1 ~ 3  PensionBenefitsAct RSO 1990, P8, s 636). 
PensionBenefitrAct RSO 1990, P8, s 63. 
PensionBenejhAct RSO 1990, P8, s 42. 

Ix6 PensionBenefitrAct RSO 1990, P8, s 40 
187 PensionBenefitsAct RSO 1990, P8, s 5. 

See generally Seller, Ontario Pension Luw Handbook (Canada Law Book, rggq), pp 40.47. 
189 PensionBenefitsAct RSO 1990, P8, s 28; PensionBenefisAct RRO 1990, Reg 909, ss 41-44. 
'9O PensionBenefitsAct RSO 1990, P8, s 25; PensionBenefitsAct RRO 1990, Reg 909, s 38. 



statement of plan benefits;'9' (iv) notice of applications for amendment,'9' distribution 

of surplus and winding up; and (v) inspect prescribed documents.'93 

3.2.3 PENSION PLANS, TRUSTS AND THE EMPLOYMENT RELATIONSHIP 

The interrelationship between the legislative regime, general law and the employment 

contract is a striking characteristic of the Ontario regulatory regime. The features that give 

rise to such intimate connection are threefold. First, the pension plan is in essence a 

contractual arrangement between the employee and employer.'94 Secondly, the function of 

the administrator as the responsible entity may be carried out by the employer. Thirdly, the 

trustee is a delegate of the administrator. Some of the issues and tensions that arise as a 

result of this governing structure have been identified above. Two further issues, which 

arise in all nominated jurisdictions, are the amendment of pension plans and the 

withdrawal of surplus. These are noted below. 

Amendment 

There is no statutory prohibition on either conferring the power of amendment on the 

employer or effecting a reduction of accrued benefits or interests by amendment. However, 

amendment to  a pension plan is not effective until registered with the Superintendent.'95 

In  the latter scenario, the Superintendent must require the administrator to  notify the 

persons specified (by the Superintendent) of the nature of the amendment and inviting 

comment to  be submitted to  both the administrator and the Superintendent.196 The  

Superintendent may register the amendment after the expiration of the prescribed period 

with such changes as requested by the administratorJ97 

'9' PensionBenefitrAct RSO 1990, P8, S 27; PensionBenejitsAct RRO 1990, Reg 909, s 40. 
'9' PensionBenefitlAct RSO 1990, P8, S 26; PensionBenefiuAct RRO 1990, Reg 909, S 39. 
3 Pension Benefits Act RSO 1990, P8, ss 29-30; Pension Benefits Act RRO 1990, Reg 909, s 45. The 

rescribed documents include: (i) documents that sup ort and create the pension plan and 
Rnd; (ii) documents that delegate administration o f t  R e pension plan or fund; (iii) financial 
statements and reports: (iv) statements of investment policies and goals: (v) copies of 
agreements concer2ng the purchase or sale of businesses or'assets relatingWto the pensign plan; 
and (VI) with the exce~tion of personal information. copies of correspondence benveen the 
Financial Services ~omhission d ~ n t a r i o  and the adminisirator. 

'94 Mohoni Brewery (Ont) L tdv  Ontario (Pension Commission) (1969) 7 DLR 6d) 298 at 302 (OntCA). 
See further McFarlane and McSweeney, Pension BenejitsLuw in Ontario (Carswell, Looselean, p 
PBA-14; Gillese, "Pension Plans and the Law of Trusts" (1996) 75 Can Bar Rev 221 at 229-231. 

'9f PensionBenefitsAct RSO 1990, P8, s 13. 

'96 PensionBenejitsAct RSO 1990, P8, s 26(r). 
'97 PemionBenefitsAct RSO 1990, P8, S 26(2). 



Chapter j: Othe~Jurirdirtiom 

The PBA regulates the return of surplus to  the employer, during both the operation of the 

pension plan and upon winding up. The foundation of this regulation is consent, both of 

the Superintendent and the members. T o  this end, the regulation promotes a system of 

surplus sharing agreement~.'9~ As a base requirement, a payment out of surplus cannot be 

made to  the employer without the consent of the Superintendent.'99 At the time of 

application, the employer must send the prescribed information to members, pensioners, 

beneficiaries and any representative trade union.zoo 

Where the pension plan is ongoing, the Superintendent may only consent to a repayment 

if:lo' (i) he or she is satisfied that the pension has a surplus; (ii) the pension plan provides 

for the withdrawal of surplus by the employer (or the Superintendent is otherwise satisfied 

that applicant is otherwise entitled to withdraw surplus); (iii) the prescribed amounts are 

retained within the scheme;'02 (iv) all members and pensioners have consented to the terms 

upon which the surplus will be paid out of the fund; and (v) the matters prescribed in 

regulations have been complied with.lo3 Where the pension plan does not provide for the 

withdrawal of surplus money while the pension plan continues in existence, it is statutorily 

required that the plan be construed so as to prohibit any such ~ithdrawal. '~4 

Similarly, where the pension plan is being wound up, in whole or in part, the 

Superintendent may only consent to  a repayment if:"F (i) he or  she is satisfied that the 

pension has a surplus; (ii) the pension plan provides for the withdrawal of surplus by the 

employer; (iii) provision has been made for the payment of all liabilities; (iv) the collective 

bargaining agent of the members, or in the absence of such, at least two-thirds of the 

members, agree in writing to  the payment; and (v) any other persons receiving payments 

under the scheme, consent in writing to the payment. Where the pension plan does not 

provide for payment of surplus money on the winding up of the plan, the surplus money is 

'q8  See generally Steeves, "The Treatment of Pension Surplus in Canada" (1998) 23 International 
Penrion Lawyer 8. 

'99 PenrionBenefitrAct RSO 1990, PS, S 78(1). 

PenrionBenefitrAct RSO 1990, PS, s 78(2). 
'Or PenrionBenefitsAct RSO 1990, PS, s 79(1); PenrionBenefitrAct RRO 1990, Reg 909, s IO(I). 
lo2 See PenrionBenefitrAct RSO 1990, PS, s 79(1)(c)-79(1)(e). 

1°3 PenrionBenejitsAct RRO 1990, Reg 909, S IO(I). 
1°4 Penrion Benefits Act RSO 1990, PS, S 79(2). 
" O r  PenrionBenefitsAct RSO 1990, PS, s 796); PenrionBenefitsAct RRO 1990, Reg 909, s 8(1). 



to  be distributed proportionately between members, former members and other persons 

entitled to payments under the pension plan on the date of winding up.'06 

The retirement income system in New Zealand is characterised by two main pillars: New 

Zealand Superannuation ("NZ Superannuation'') and superannuation schemes. 

NZ Superannuation 

The term "NZ Superannuation" should not be confused with the term "superannuation" 

which in Australia refers to benefits flowing from a private trust settled for the direct 

purpose of providing benefits on retirement. Instead, the term refers to a government 

funded flat-rated pension paid to  all persons who satisfy residential and age 

req~irements."~7 Eligibility is not premised on an income or asset test.208 Moreover, the 

pension is unfunded and financed from general revenue.1°9 Having a universal pension as its 

only form of public pension for those who have reached retirement age makes New 

Zealand unique among developed c o ~ n t r i e s . ~ ' ~  Other countries have tended to  adopt a 

social insurance or means-tested pension model. 

"6 PenrionBenefitrAct RSO 1990, P8, S 79(4). 

"O7 The age of entitlement for NZ Superannuation is currently 65 years: Office of the Retirement 
Commission (www.retirement.org.nz/currentlpolicy/nzhtml). See also Retirement Income 
Policies Periodic Report Group 1997, Department of Social Welfare (New Zealand), 1997 
Retirement Income Report: A Review ofthe Current Framework, Interim Report, 1997, at 38-39. 

Io8 Todd argues that a form of means testing will be required in the near future in order to sustain 
provision of the pension: Todd, "International Perspectives - New Zealand" resented at 
Superannuation 2000: An Eye to the Future, Launceston, March 2000, Law Council o Australia, at 
5.1. 

,? 
'O9 Todd, "International Perspectives - New Zealand", presented at Superannuation zooo: An E e to 

the Future, Launceston, March 2000, Law Council of Australia, at 5.1; Preston, Office o /' the 
Retirement Commissioner, Retirement Income in New Zealand The Historical Context, 1999, at zo- 
21. 

"O Preston, Office of the Retirement Commissioner, Retirement Income in New Zealand The 
HistoricalContext, 1999, at 6. 
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Superannuation Schemes 

The  provision of benefits upon retirement through superannuation schemes constitutes 

the second pillar of the New Zealand retirement income system. Like Australia, such 

schemes operate in a regulated environment, are usually constituted as trusts and generally 

arise as a result of the employment relationship. 

The  New Zealand superannuation industry is regulated by the Superannuation Schemes A c t  

1989 (NZ) ("SSA"). Of the legislative schemes canvassed by this thesis, the New Zealand 

Scheme is the least regulated and complex. The SSA prescribes: 

the process for registering a superannuation scheme with the Government 
A~tuary ;~"  

those matters that must be provided for in the deeds of registered superannuation 
schemes;"'" 

the financial information standards with which trustees must comply;"3 

* members' rights to  informati0n;~'4 

the process for winding-up a registered scheme;"f and 

the powers of the Government Actuary. 

The registration of superannuation schemes is voluntary but, unlike Australia, incentive to  

register is not effected through the taxation regime."6 The main incentive to register is 

credibility in the eyes of employers, employees and prospective members."7 

"' Superannuation Schemes Act 1989 ( N Z )  ss 3-6. The information to be set out in the application is 
detailed in Sch I.  

"l Superannuation SchemesAct 1989 ( N Z )  ss 7-11. See further 3.3.2, 
"3 Superannuation SchemesAct 1989 (NZ) ss 13-15. 
"4 Superannuation Schemes Act 1989 ( N Z )  s I 7. 

Superannuation SchemesAct 1989 (NZ) s 21. 

'I6 Prior to 1987 taxation initiatives provided encouragement to invest in superannuation. 
Superannuation schemes were subject to an "ExemptiExemptKaxed" regime. Under this 
reeime. contributions to suoerannuation schemes were allowable deductions for both 
e&loy&rs and employees ("cx&npt"~, investment income did not constitute arse~sable incomc 
Cexem~t"). and distributions to members and beneficiaries were assessed as income ~taxcd"). 
These iaxation concessions were available only to schemes approved pursuant to ~uperannuuti& 
Schemes Act 1976 (NZ).  See New Zealand Superannuation Guide (CCH, Looseleaf), at 9800. The 
enactment of the Income Tax Amendment Act (No 5) 1988 (NZ) and the Income Tax Amendment 
Act 1989 ( N Z )  saw the Exempt/Exempt/Taxed regime replaced with the present system, under 
which registered superannuation funds are generally taxed as a trust. As a result, all income 
derived by trustees and beneficiary income derived by any person is assessable as income: Income 
Tax Act 1994 (NZ), s HH 3(1). Importantly, distributions in the hands of beneficiaries are tax 
exempt (see the definition of "beneficiary income": ss OBI,  HH3(5)))). The Retirement Income 
Policies Periodic Report Group recommended in its 1997 Interim Report that private 



The Government Actuary is the regulator of the superannuation industry. In  order to  

facilitate this role, the SSA confers power on the Government Actuary to register and 

deregister superannuation schemesT8 direct that schemes be operated in a specified 

manner, order that a scheme be wound up,119 and gather information in respect of a 

scheme. Moreover, the SSA establishes a penalty regime designed to encourage compliance 

with its provisions. An offence is committed when a person: (a) refuses or fails to  supply 

information or deliver documents, statements or reports as required by the SSA, or to carry 

out a direction or order of the Government Actuary; (b) makes statements or supplies 

reports or certificates knowing that they are false or misleading; or (c) advertises, promotes 

or describes a registered superannuation schemes as a unit trust."0 Where a company 

commits an offence, every officer who knowingly authorised or permitted the offence 

likewise commits an offen~e.'~' Offences are punishable on summary conviction by fine. 

3.3.2 SUPERANNUATION SCHEMES AND TRUSTS 

A registered superannuation scheme must be established by a trust."= As such, the SSA 

interacts with the general law of trusts to form the foundation of the regulatory system. 

The impact of the SSA on the constituent features of the trust relationship follows. 

A registered superannuation scheme must be established for the purpose of providing 

retirement benefits.zz3 The content of the deed is addressed at  two levels. First, the SSA 

requires the deed to stipulate certain matters, including: (a) the conditions of entry and 

termination of membership; (b) the contributions payable; (c) the manner in which 

rovision for retirement should be made on a wholl voluntary basis, without any tax incentives 
for savings or any compulsory requirement 7 .  or prlvate provision. However, it also 
recommended that priori be given to reform to reduce the tax-induced distortions 
between different types Retirement Income Policies Periodic Report Group 1997, 
Department of Soc~al Zealand), 1997 Retirement Income Report: A Review of the 
Current Framework, Interim Report, 1997, at 114-134,146. 

"7 New ZealandSuperannuation Guide (CCH, LooseleaD, 51560. 

Superannuation SchemesAct 1989 (NZ) s 19. 

Superannuation Schemes Act 1989 (NZ) s 20. This power may be exercised when the Government 
Actuary has reasonable cause to believe that a registered superannuation scheme is not acting 
in accordance with the SSA or the financial position of the scheme, security of benefits, or the 
management of the scheme, is inadequate. 

U0 Superannuation Schemes Act 1989 (NZ) s 15. 

Superannuation Schemes Act 1989 ( N Z )  s 256). 
"' Superannuation Schemes Act 1989 (NZ) s Z(I) (definition of "superannuation scheme?. 
2? Superannuation Schemes Act 1989 (NZ) s z(1) (definition of "superannuation scheme"). 



benefits are determined, and the conditions under which benefits are payable; (d) the 

number of trustees, and their manner of appointment and retirement; and (e) the 

circumstances in which the scheme may be wound up, and how assets will be distributed 

in that event?r Secondly, certain provisions are implied into the trust deed of every 

registered s~heme.'~s These relate to the investment of scheme amendment of 

the deed,"' transfer of mernbers,'a reversion of scheme assetst29 and deferral of 

benefit~.~30 

The New Zealand statutory superannuation regime preserves existing general law 

trustee duties. However, additional duties are imposed on trustees of registered 

superannuation funds. Trustees are required to ensure that proper books of accounts are 

kept in respect of the scheme, and that those accounts are prepared annually and 

audited by an auditor.l3' Trustees must also prepare annual reports, a copy of which 

must be sent to the Government Actuary.l3l Upon the winding-up of a registered 

superannuation fund, trustees must comply with the prescribed procedure to ensure 

that the financial accounts of the fund are in order.l33 The standard of care with which 

trustees must carry out their investment duty is implied into the trust deeds of all 

registered funds. The standard implied is that prescribed by the Tnutee  Ac t  1956 NZ): 
trustees exercising a power of investment must exercise the care, diligence, and skill that 

a prudent person of business would exercise in managing the affairs of others.q4 Where 

the trustee's profession, employment, or business is or includes acting as a trustee or 

investing money on behalf of others, the standard is increased to that of a prudent 

person engaged in that profession, employment or business.qr 

124 Superannuation Schemes Act  1989 (NZ) s 7. 

Superannuation Schemes Act  1989 (NZ) S 11. 

Superannuation SchemesAct 1989 (NZ) S 8. See further 3.3.2.2. 

"7 Superannuation SchemesAct 1989 (NZ) s 9A. See further the heading "Arnendrnent"at 3.3.3. 
Superannuation Schemes Act 1989 (NZ) S 9B. 

"9 Superannuation SchemesAct 1989 (NZ) S 10. See further the heading "Surplus" at  3.3.3. 
'3' Superannuation Schemes Act 1989 (NZ) s gC. 

Superanndon SchemuAct 1989 (NZ) ss 13,14. 
'3' Superannuation Schemes Act 1989 (NZ) s 146). 
q 3  Superannuation SchemesAct 1989 (NZ) S 21. 

T m t e e A c t  1956 (NZ) s I ~ B .  
3 T m t e e A c t  1956 (NZ) s I ~ C .  



New Zealand superannuation schemes operate within the context of a voluntary regime, 

in that contributions payable are not set down by s ta t~ te .=3~ However, the trust deed of 

all registered superannuation funds must define the contributions payable in respect of 

the scheme.'37 In the context of access to benefits, the SSA prescribes no presenration 

standards. I t  is the relevant trust instrument that prescribes any restrictions on access 

to benefits. 

Members of registered superannuation schemes have, in addition to rights that accrue at 

general law, a statutory right to prescribed information. New members must receive 

information in respect of the contributions payable, charges and fees, principal rights 

and benefits, an annual report, and information regarding any circumstances that the 

trustee reasonable foresees may reduce benefits over time.q8 Moreover, existing 

members are entitled to receive a copy of the financial report annually, and upon 

request are further entitled to: (i) an estimate of the member's benefits; (ii) view the 

trust deed; and (iii) receive a copy of the trust deed (upon payment of a reasonable 

fee).q9 

3.3.3 SUPERANNUATION SCHEMES, TRUSTS AND THE EMPLOYMENT 
RELATIONSHIP 

The issues that arise in Australian law relating to superannuation in the context of the 

employment environment are replicated in New Zealand. The SSA addresses the 

interaction of general principles of trust law with the employment environment in two 

areas: amendment and surplus. 

3 The New Zealand Government in 1997 proposed a compulsory Retirement Savings Scheme. 
Under this proposal, all persons who earned over $5,000 per annum would have been required 
to contribute a percentage of earnings into a private sector retirement fund of their choice. 
The proposed scheme was very similar to the Australian SG Scheme (as to which see 2.2.4.1). 
The proposal was defeated comprehensively b referendum. For the details of the proposed r' scheme, see New Zealand, Department of reasury, You and Your Retirement Savings: The 
Proposed Compulsory Retirement Savings Scheme, 1997. 

l37 Superannuation Schemes Act 1989 (NZ) s 7. 
3 Superannuation SchemesAct 1989 (NZ) s 16. 

Superannuation SchemuAct 1989 (NZ) S 17. 
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Amendment 

Unlike the SIS Act in Australia, the SSA does not require trustee involvement in the 

amendment process. Thus the employer may have a unilateral right to amend. However, to 

protect the interests of members, the SSA strictly limits those matters that may be the 

subject of an amendment without beneficiary consent. Implied into the trust deed of every 

registered superannuation fund is a provision that prohibits, without the written consent of 

every beneficiary, an amendment that has the effect of adversely affecting benefits, 

removing the right of members to participate in management, increasing contributions, 

fees or charges, or providing for further reversion of assets to the ernpl0yer.'4~ Also, prior 

to any amendment, a trustee must certify that the amended trust deed will comply with 

prescribed sections of the SSA,qr and must obtain such certification from the 

administration managerw or a solicitor. The trustee must then lodge the prescribed 

certificates and a copy of the amendment with the Government Actuary within 14 days of 

the amendment.q3 

Surplus 

The Government Actuary expressly regulates the distribution of surplus to the employer. 

T o  this end, implied into the trust deed of every registered superannuation fund is a 

provision to the effect that no part of the scheme assets will revert to the employer without 

the prior written consent of the Government 

q0 Superannuation SchemesAct 1989 (NZ) s 9. 
qL The prescribed sections are Superannuation Schemes Act 1989 ( N Z )  ss 7 (content of trust deeds), 

8-10 (implied provisions). 
q' An "administration manager" is an person to whom the trustees have contracted some or all of 

the administration of the scheme: luperannuation SchemesAct 1989 (NZ) s 2. 

-3 Superannuation Schemes Act  1989 (NZ) s 12. 

Superannuation Schemes Act 1989 (NZ) s 11 (see also s 22 as to the matters that the Government 
Actuary must consider before consent is granted). 



The retirement income system in Hong Kong is characterised by two main pillars: social 

security and private pensions. T o  the extent that private savings are, more so than any 

other jurisdiction discussed, also a significant feature of the Hong Kong community they 

could also be considered one of the pillars of income support in retirement. 

Social Security 

There is both means and non-means tested social security provision in Hong Kong. The  

Normal Old Age Allowance provides, subject to  a means test, income support for persons 

between the age of 65 and 69. A more generous allowance, the Comprehensive Social 

Security Allowance, is available for those who satisfy a very stringent income and capital 

test.qs The Higher Old Age Allowance provides a monthly grant for citizens over 70 years 

of age regardless of means. Commonly called the "fruit allowance", i t  is not aimed at, nor 

sufficient to, provide even subsistence of li~ing.'4~ 

Private Pensions 

Concerned with an ageing demographic crisis,q7 like Australia, Hong Kong has harnessed 

the trust as a private saving structure in order to enforce a compulsory contributory 

pension system termed the Mandatory Provident Fund ("MPF"). Pursuant to  the M P F  

system, employers must enrol employees in an MPF registered scheme. Once enrolled, 

both employers and employers must each contribute a prescribed minimum percentage, 

with accrued benefits preserved until retirement. Prior to the introduction of the MPF  

regime, retirement provision by employers was governed by the Occupational Retirement 

Schemes Ordinance 1992 (Cap 236) (HK) ("ORSO"). This Ordinance established a registration 

Ho, "Mandatory Provident Funds in Hon Kon Too Little, Too Late" (2001) 23 AsianJournal a E o Public Admintstration 65 at 80. See also ong on (SAR), Education and Manpower Branch 
dovernrnent Secretariat, A n  Old Age Pension ~ c h e m e j r  ~ o n g ~ o n g ,  Consultation Paper, 1994, at 
93.1-3.5. 

'4 Ho, "Mandatory Provident Funds in Hong Kong: Too Little, Too Late" (2001) 23 Asian J o u m l  
of Public Administration 65 at 66. 

'47 In less than 40 years it is expected that the proportion of Hong Kong citizens aged 65 and 
above will double: Pragnell, "Clearer in Hong Kong" (2001) ~ I ( I )  Aurtralhn CPA 20 at 21. 



system for voluntarily established occupational retirement s~hemes.f4~ Though there was 

no compulsion to  establish or register a scheme,r9 once registered schemes were subject to 

various prudential and reporting requirements. The aim of the system was to increase, via 

regulation, the certainty that benefits promised to employees would be paid out when they 

fell d ~ e . l 5 ~  Like most voluntary systems, registration was encouraged via the availability of 

taxation c o n c e s s i ~ n s . ~ ~ ~  The ORSO regime was not discontinued with the introduction of 

the MPF scheme. Instead certain schemes registered under the ORSO regimes were 

exempted from some but not all MPF req~irements.~5' This allowed employees to  remain 

members of their existing scheme. However, some amendments to ' the  ORSO schemes 

were mandated and employers were required to offer a choice between an ORSO scheme 

and an MPF scheme.'~3 As the dominant legislative scheme, the remainder of this section 

focuses on the MPF regime. 

The MPF  regime commenced in December 2 0 0 0  and is governed by the Mandatory  

Provident Fund Schemer Ordinance 1995 (Cap 485) (HK) ("MPF Ordinance") and associated 

regulations made under the Ordinance.254 The purpose of the MPF Ordinance, as stated in 

its Long Title, is to establish non-governmental MFP Schemes for the purpose of funding 

benefits upon retirement and to  provide a regulatory regime in respect of such schemes. I t  

establishes and appoints a regulator, and governs: (a) the registration of schemes; (b) 

Hong Kon , Registrar of Occupational Retirement Schemes, A Guide to the Occupational 
Retirement .! chemes Ordinance, 1998, at  $I. For a review of the regulatory regime established 
pursuant to ORSO see Tan, Loughrey and Clark, Hong Kong Retirement Schemes (Asia 
Information Associates Ltd, 1995). For a general comparison of the ORSO and MPF regimes 
see Leckie, Pension Funds in China (IS1 Publications, 1999)~ Ch 10. 

v9 Occupatio~/Retirement Schemes Ordinance 1992 (Cap 236) (HQ s 4. 
'5' Occupational Retirement Schemes Ordinance 1992 (Cap 236) (HK) Long Title. See also Hong Kong, 

Registrar of Occupational Retirement Schemes, A Guide to the Occupational Retirement Schemes 
Ord i~nce ,  1998, at 71. 
Hong Kong, Registrar of Occupational Retirement Schemes, A Guide to the Occupational 
Retirement Schemes Ordinance, 1998, at $3. 

25f See Adams, "Offering Choice Between MPF and an Existing Scheme" (2000) jz  In temat io~ l  
Pension Lawyer 34. For the effect of the MPF regime on the ORSO schemes see Abate, The 
Mandatory Provident Fund (THC Press Ltd, 1998)~ Ch 6. 

3 Adams, "Offering Choice Between MPF and an Existing Scheme" (2000) j z  International 
Pension L a y e r  34 at 34. 

4 See Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HQ; Mandatory 
Provident Fund Schemes (Exemption) Regulation 1998 (Cap 485B) (HK). For a critical analysis of 
the events leading to the implementation of the MPF regime see Ho, "Mandatory Provident 
Funds in Hong Kong: Too Little, Too Late" (2001) 23 Asian JournalofPublicAdministration 65. 



contributions and preservation of contributions until retirement; (c) the approval and 

conduct of trustees; and (d) the administration and management of schemes. 

The  Mandatory Provident Fund Schemes Authority ("MPFA") is constituted as the 

regulator of the MPF regime75 with a mission to "ensure the provision of retirement 

protection of Hong Kong's workforce through an effective and efficient system of 

prudential regulation and supervision of privately managed provident fund schemes under 

the MPF system".2S6 

The MPF Ordinance sets out the functions of the MPFA as to:'fl 

ensure compliance with the MPF legislation; 

register MPF schemes; 
approve qualified persons to be approved trustees of registered schemes; 

regulate the affairs and activities of approved trustees and ensure as far as 
reasonably practicable that those trustees administer the registered schemes for 
which they are responsible in a prudent manner; and 

make rules or guidelines for the payment of mandatory contributions and for the 
administration of registered schemes with respect to those contributions. 

For these functions the MPFA is accorded extensive powers, including the power to: 

bring proceedings to recover contributions that are in arrears;as 

approve trusteeszS9 or suspend or revoke such approval;'60 

approve registration as an employer-sponsored scheme, master trust or industry 
scheme;&' 
suspend and terminate an approved trustee's administration of a registered 
scheme;16' 

publish guidelines forbidding certain investment pra~tices;'~3 

'55 On 10 January 2000 the MPFA was also appointed as the Re istrar of the Occupational 
Retirement Schemes. Originall the Office of the Registrar o Occupational Retirement #' f- 
schemes was established to ful 11 the functions of this position: Mandatory Provident Fund 
Schemes Authority (Hong Kong), Syllabusfor the Mandutory Provident Fund Schemes Examination - 
Study Notes, 2001, at 92.1. 

%S6 Mandatory Provident Fund Schemes Authority (Hong Kong), Syllabus for the Mandatory 
Provident FundSchemes Examinution - Study Notes, 2001, at 92.1. 

l57 Matrdaiory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 6E. 
'S8 Man&tory Provident FundSchemu Ordinunce 1995 (Cap 485) (HK) s 18. 
"9 Mandutory Provident FundSchemes Ordinance 1991 (Cap 485) (HK) s 20. 

160 Martdntory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) ss zoA, 2oB. 
16' Mandutory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) ss 21, ZIA. 
16' Matrdatory Provident FundSchemes Ordinunce 1995 (Cap 485) (HQ s 33A. 
*3 Martdntory Provident FundSchemes Ordinance 1995 (Cap 485) (HQ s 28. 
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require trustees to appoint an approved auditor to investigate whether o r  not 
there are any circumstances that may have prejudiced the accrued benefits of a 
membeqh4 

enter premises where the affairs of a registered scheme are being conducted and 
inspect the premises, examine any record found on the premises, take 
photographs of the premises o r  anything found on the premises, require any 
person on the premises to  produce records, and make copies of records or 
s t a t emen t~ ;~~s  

require an approved trustee to give the MPFA any information or  document in its 
possession or control; 

investigate a scheme in circumstances where it reasonably believes that a person 
has contravened the MPF Ordinance, circumstances exist that could rejudice the 
interests of scheme members, or the trustee is failing (or has faile to  fulfil its 
duties;z66 and 

b; 
approve a voluntary winding up, merger or division or registered ~chemes .~~7  

The powers of the MPFA are buttressed by a penalty regime. T o  this end, the MPFA may 

serve a notice requiring payment of a prescribed financial penalty where a person fails to  

perform a duty or comply with a standard set by the MPFA.268 Criminal sanctions also 

apply in respect of prescribed offences."9 A person cannot be charged with an offence if 

proceedings for the recovery of a financial penalty have been brought for the same 

Any person aggrieved by a decision of the MPFA in respect of prescribed matters may be 

appeal to the Mandatory Provident Fund Schemes Appeal Board ("Appeal Board").?' The  

prescribed matters relate directly to the powers exercised by the MPFA, such as decisions 

in respect of registration, approval or trustees and schemes, suspension and termination of 

trustees and trustees' administration of schemes, and the division, winding up or merger of 

schemes."' The Appeal Board may uphold, vary or quash the decision of the MPFA and 

Mamktory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) S 30. 
Mandatory Provident FundSchemes Ordinunce 1995 (Cap 485) (H@ S 3oA. 

*6 Mandatory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) S 32. 

z67 Mamktory ProvidentFundSchemes Ordinunce 1995 (Cap 485) (HK) ss jq,34B-34C. 
Mandatory Provident Fund Schemes Ordinance 1995 (Ca 485) (HK) s 45B. If the penalty is not l paid by the date specified the MPFA may bring procee lngs to recover it: s 45C. 

&9 Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) s 43B. For example, an 
employer who fails to arrange for employees to become scheme members is liable, on a first 
offence, to pay a fine and to six months' imprisonment: S 43B. 

270 Mandatory Provident FundSchemes Ord i~nce  1995 (Cap 485) (H@ s 45E. 
'7' Mandatory Provident Fund Schema Ordinance 1995 (Cap 485) (HK) S 35. See also Ho, "Dispute 

Resolution Under Hong Kong's Pension Regimes" (2000) 33 IntemtionulPemion L o y e r  39. 
'7' Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 35, Sch 6 
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make consequential orders, including costs, as necessary.'73 Any determination by the 

Appeal Board is specified by the MPF Ordinance to be final.=74 

Limited compensation for loss is also available. An aggrieved member of a registered 

scheme, or a person who claims to have a beneficial interest in the accrued benefits of a 

member, may claim compensation if he or she has suffered a loss of accrued benefits and 

the loss was attributable to  misfeasance or  illegal conduct committed by a person 

concerned with the administration of the scheme.'75 In  that this avenue relief is premised 

upon proof of illegal conduct or misfeasance, as a form of dispute resolution i t  is not as 

extensive as that provided by the Pensions Ombudsman in United Kingdom or  the 

Superannuation Complaints Tribunal in A~stralia.l7~ In  the absence of illegal conduct or  

misfeasance a claim must be pursued at general law. 

The central feature of the MPF regime is that all schemes must be governed by a hest 

provides for the payment of pecuniary benefits to members of the scheme when 
they reach the retirement age, or any other prescribed event occurs in relation to  
them; or 

in the case of members who die before reaching that age or before the occurrence 
of such an event, provides for the payment of those benefits to the personal 
representatives or beneficiaries of the estates of those members. 

Schemes must be registered as one of three types: an employer sponsored scheme, a master 

trust scheme or an industry s ~ h e m e . ~ 7 ~  As discussed above, certain schemes that were 

registered under the Occupational Retirement Schemes regime could upon application be 

exempt from certain MPF requirements. Unlike MPF schemes, occupational retirement 

"73 Mandatory Provident Fundschemes Ordinance 1995 (Cap 485) WK) s 36(4). 
'74 Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) S 37. Questions of law may be 

referred by the Appeal Board to the Court of Appeal for determination: s 39. 
'75 Mandatory Provident FundSchemu Ordinance 1995 (Cap 485) WK) s 17A. 
q6 6 0 ,  "Dispute Resolution Under Hong Kong's Pension Regimes" (2000) 33 International Pension 

L a y e r  39 at 41. 
l77 Employers are required to take all practicable steps to ensure that employees become members 

of a registered "scheme". The term "scheme" refers to "provident fund scheme", which in turn 
is defined to mean a scheme governed by a trust, with the purposes set out in the text: 
Mandatory Provident Fundschemes Ordinance 1995 (Cap 485) WK) ss 2,7. 

178 Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) ss zr, ZIA. For an overview of 
the types of schemes offered see Asher and Newman, "Hong Kong and Singapore: Two 
Approaches to the provision of pensions in Asia" (2001) 7 Journalof Pensions Management 155 at 
158-159. 



schemes could be  established by trust o r  contract.q9 Significantly, however, only those 

occupational retirement schemes established by trust are eligible for exemption from the 

prescribed requirements of the MPF regime.do 

As with all nominated jurisdictions, t he  interaction o f  t rust  and statute forms the  

foundation o f  the Hong Kong pensions regulatory system. T h e  following outlines t he  

statutory impact o n  the constituent features of the trust relationship. 

Registration applications for MPF schemes must  be  accompanied by a copy of t he  

proposed rules that  are to govern the scheme.dz As the MPFA may, as a condition of  

registration, require t he  applicant t o  enter into an undertaking with respect of t he  

administration of  the scheme,""he process of registration itself may impact upon the 

content  of  scheme rules. Other  than this, the MPF Ordinance implies five essential 

trustee covenants into the rules of every MPF scheme.*j 

'79 The term "occupational retirement scheme" refers to any scheme that rovides benefits "in the P form of ensions, allowances, gratuities or other payments, payab e upon termination of 
service, L a t h  or retirement in respect of pensions gainfully employed ... under a contract of 
service in anv em~lovment": Occu~ational Retirement Schemes Ordinonce row (Car, 236) (HK) s 
~(1). The only lim:tations expressid are that an occupational retirement scheme doe; not refer 
to: (i) a contract of insurance under which benefits are ~avable onlv upon the death or disabiliw 
of the insured (S 2(1) definition of "occupational reti;e;nent scheme'?; and (ii) a contract df 
employment pursuant to which the employer agrees to pay a ratuity to the employee upon 
termination and the period of employment does not exceed k our years (S ~(6)). The ORSO 
clearly contemplates that an occupational retirement scheme can be constituted by a 
contractual arrangement and not merely one based upon a trust. See further Hong Kong, 
Registrar of Occupational Retirement Schemes, A Guide to the Occupational Retirement Schemes 
Ordinance, 1998, at 94. 

There are two forms of such schemes: an "ORSO exempted scheme" and a 'relevant ORSO 
registered scheme". In respect of both of these schemes, the MPFA has the power to issue an 
exemption certificate, althou h the effect of the certificate is to exem t members and 
employers only from Part I1  H of the MPF Ordinance (Mandatory Provi 1 ent Fund Schemes 
(Exemption) Regulation 1998 (Cap 485B) (HK) regs 6, 17). Part I11 deals with the obligations of 
emplo ers and employees to make contributions, and the preservation and portability of those 
contriiutions. The other requirements of the MPF Ordinance remain applicable to exempted 
schemes, including, most significantly in this context, the requirement to have an ap roved 
trustee (see enerally Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) g t  IV). f Therefore, a though the ORSO permits schemes to be established by contract, the effect of the 
MPF Ordinance is to ensure that all schemes, including those in respect of which an exemption 
certificate has been issued, are governed by trust law. This is reinforced by the requirement 
that exemption certificates can only be issued in respect of ORSO registered schemes 
established by way of trust (Mandatory Proviaknt Fund Schemes (Exemption) Regulation 1998 (Cap 
485B) (HK) regs 2 (definition ofi'relevant ORSO registered scheme'), 16. 

Mattdatory Provident FundSchemes Ordinonce 1995 (Cap 485) (HK) ss t1(4), 21A(4). " Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) ss 21(8), zrA(8). 

'83 See 3.4.2.2. 



Trustee Approval 

The trustee is the central responsibility entity of the MPF regime. Reflecting the 

seriousness with which this office is viewed, the MPF Ordinance circumscribes the 

category of persons and entities otherwise permitted at general law to act as trustees. 

Trustees must be approved by the MPFA94 and the requirements set out by the MPF 

Ordinance and MPF Regulation as prerequisites for approval are, of all the jurisdictions 

discussed, the most stringent. 

A company seeking approval as trustee must be a registered trust company whose 

business is limited to trust busine~s.~s There must be at least five directors all of whom 

are natural persons,96 and at least one director must be an independent director.*7 

Further requirements include: 

Suitability: The applicant must satisfy the MPFA that its controllers are 
persons of good reputation and character and have not been found guilty in 
any jurisdiction of an offence involving fraud or d i ~ h o n e s t y . ~ ~  

o Skill: The applicant must satisfy the MPFA that its chief executive officer 
and a majority of directors have the skill, knowledge, experience and 
qualifications that are, in the opinion of the MPFA, necessary for the 
successful administration of provident fund schemes.99 

Financial So~ndneJJ: The applicant must comply with the prescribed capital 
adequacy req~irements'9~ and submit an auditor's report confirming that the 
application has so c0mplied.~9~ 

Presence: The applicant must have sufficient presence and control in Hong 
Kong.'9" 

Capability: The applicant must satisfy the MPFA that it is capable of carlying 
on a business of administering registered schemes.'93 

184 Mandatory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) S zo. 
"5  Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(1). 
286 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(1). 

187 Mandutory Provident FundSchemes OrdiMnce 1995 (Cap 485) (HK) s zo(2). 

Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(z)(a). 
Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(z)(b) 
The prescribed capital adequacy requirements are that applicant has at least SHKI~O million of 
paid-up share capital, net assets and assets held in Hong Kong: Mandatory Provident Fund 
Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 11. 

l9' Manduiory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 18. 
'9' Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(4). As to 

evidence that demonstrates the required presence and control see reg 16(5). 



If the applicant is a natural person, he or she must ordinarily reside in Hong Kong and 

satisfy the MPFA that he or she is a person of good reputation and character and has 

not, in any jurisdiction, been found guilty of an offence involving fraud or dishonesty.'94 

A natural person is ineligible to apply for approval if he or she:=95 

is a public officer; 

has been found b the court to  be of unsound mind and incapable of managing i" himself or hersel and hls or her affairs; or 

is an undischarged bankrupt or has entered into a composition with the 
person's creditors without paying the creditors in full. 

Where individuals constitute the trusteeship, there must be at  least two individual 

trustees, one of which is an independent trustee.'96 Moreover, before scheme 

commencement each individual trustee must produce a performance guaranteeam in the 

form of an insurance policy or bank guarantee that indemnifies the named trustee for 

losses arising from a failure to perform, or other breach of, d u t i e ~ . ~ 9 ~  

The MPFA is precluded from approving an application unless: 

it is of the opinion that all businesses carried on the applicant are compatible 
with the interests of members of the relevant provident fund scheme;'99 

it is satisfied that the applicant is likely to be able to perform, in a proper 
manner, the duties that an approved trustee is required by the MPA 
Ordinance to perform in relation to registered s c h e m e ~ ; 3 ~ ~  

the applicant enters into an undertaking with the MPFA that it will not, in its 
capacity as an approved trustee, refuse an application for membership by 
persons permitted or required to become members of that scheme;30' and 

it is satisfied that the applicant has complied with all of the requirements 
prescribed by the 1egulations.3~" 

Manahtory Provident FundScbemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 16(7). 
Manahtory Provident FundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 19. 

Manahtory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) s 206). 
Manahtory Provident FundSchemes Ordinunce 1995 (Cap 485) (HK) s z1(1)6). 
Mandatory Provident FundScbemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 23(6). 
Mandatory Provident Fund Schemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 23(7). The 
liability covered by the performance guarantee must be an amount equivalent to 10 per cent of 
the scheme's net asset value or $HKIo million, whichever is less: reg 23(8). 
Manahtory Provident Fund Schemer (Genera0 Regulation 1998 (Cap 485A) (HK) reg 20. 

Mandatory ProvidentFundScbemes Ordinunce 1995 (Cap 485) (HK) S 20(6)(a). 
Mandatory Provident FundScbemes Ordinunce 1995 (Cap 485) (HK) S zo(6)b). 
Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) s 20(6)(c). The requirements 
prescribed by the regulations are those outlined immediately above in the text in respect of 
companies and individuals seeking approval as trustees. 
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Unlike Australia or the United Kingdom, there is no requirement for the trustee or the 

trustee board to be constituted by employee me1nbers.3~3 

Trustee Duties 

Modelled upon the Australian approach, the MPF regime has sought to clarify, 

reinforce and add to existing general law duties of trustees by implying into the 

governing rules of all superannuation entities five essential trustee covenants that 

cannot be excluded or modified by the constituent documents. The covenants are 

that:3O4 

(a) the approved trustee will comply with the governing rules; 

(b) in administering the scheme, the a proved trustee will exercise the care, 
skill, diligence and rudence to e reasonably expected of a person B administering a provi ent fund scheme, and is familiar with the operation of 
provident fund schemes; 

(C) the a proved trustee will use in the administration of the scheme all 
know P edge and skill that the trustee has or ought reasonably to be expected 
to have, because of the trustee's profession or business, in so far as that 
knowledge and skill is relevant to the operation of the scheme; 

(d) the approved trustee will act in the interests of scheme members and not in 
the trustee's own interests; 

(e) the a proved trustee will ensure that the funds of the scheme are invested 
in di p ferent investments so as to minimize the risk of losses of those funds, 
unless in a particular circumstance it is prudent not to do so. 

The central importance of trustees is reinforced by repetition of these duties in the 

Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) ("General 

Reg~lations'?,3~~ with the added duty that trustees must supenise and exercise proper 

control over all service providers appointed or engaged for the purposes of the scheme. 

The rationale for this repetition is that a trustee who, without reasonable excuse, fails to 

comply with one of the duties commits an offence and is liable on conviction to a 

3 For a direct comparison of the legislative regimes applicable in Australia and Hong Kong see 
Lui and Lee, Research and Library Service Division of the Provisional Legislative Council 
Secretariat, The Hong Kong and Australian Pension Systems: An Overview, 1997; Lui and Lee, 
Research and Library Service Division of the Provisional Legislative Council Secretariat, The 
Hon KongandAustralian Pension Srtems: The Role ofthe Government, 1997; Lui and Lee, Research 
andtibrary Service Division o f t  e Prov~s~onal Legislative Council Secretariat, The Hong Kong 
andAustralian Pension Systems: Trtutee, Investment Manager and Custodian, 1997. 

3O4 Manriatory Provihnt FundSchemes Ordinance 1995 (Cap 485) (HK) S 24. 
30r Manrlatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 43. 
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fine.3O6 This creation of this offence goes further that its Australian counterpart, with 

Australian beneficiaries left to enforce such duties by action against the trustee. 

The General Regulations further entrench the importance of the trustee role by 

rendering void any provision of the governing rules that purports t o  exempt trustees 

from, or to indemnify trustees against, liability for breach of trust (or to limit such 

liability) for: (i) a failure to act honestly; (ii) an intentional or reckless failure to exercise 

the degree of care and diligence that is to be reasonably expected of a trustee who is 

exercising a function in relation to a trust; or (iii) for a fine or penalty imposed by the 

law1°7 

Together the MPF Ordinance and the General Regulations impose a host of further 

duties upon approved trustees. A selection of duties is outlined in the Table 3.4. 

T A B L E  3.4 -SELECTED DUTIES OF TRUSTEES 

Selected duties prescribed by the MPF Ordinance and the General Regulations require trustees to: f 
comply with the duties and standards imposed by the regulations (ss 22,27); l 
prepare and maintain a statement of investment policy in respect of each constituent fund of the 
scheme, taking account of the prescribed factors (reg 38); 

prepare and maintain control objectives for the scheme, including objectives that seek to: (i) ensure 
that the scheme assets are safeguarded in the interests of the members: (ii) ensure that scheme assets 
are kept separate from those of the participating employers; (iii) monitor investments; and (iv) monitor 
assets and liabilities (reg 39); 

appoint an investment manager (reg 44); I 
appoint a custodian of scheme assets (reg 50 ); I 
not apply funds for the acquisition of financial futures or option contracts unless there i s  established an 
effective system for monitoring the risks inherent in dealing'in contracts of thosefunds (reg 53); 

supply to members the prescribed information (regs 54, 55, 56.58.59); l 
assist, as far as i s  reasonably practicable, to ensure that scheme members and participating employers 
are able to participate effectively in the operation of the scheme (reg 57); I . ensure: (i) the independent trustee is, as far as reasonably practicable, present at all meetings of the 
trustees; and (ii) in the event that decisions are taken i n  the absence of the independent trustee, that 
such decisions do not have effect until acknowledged in writing by the independent trustee (reg 60); 

disclose conflicts of interest between their duties as trustee and any other duties or personal interests 
(re9 61); 

notify the MPFA of events of a significant nature, including: (i) any material change in their ability or 
.capacity to perform their duties; (ii) the cancellation, termination or expiry of insurance or performance 
guarantees; and (iii) the winding up of the trustees or appointment of receiver or manger over the 
assets of the trustees (reg 62); 

ensure that the scheme assets are: (i) administered and dealt with as trust property by service providers 
engaged by the trustees; (ii) held, recorded or otherwise controlled in accordance with currently 

3 0 ~  Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 67. 

3O7 Mandatory Provident Fundschemes Ordinance 1995 (Cap 485) (HK) s 26. 
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I prevailing market practices; and (iii) are applied for the purposes of the scheme (reg 64); I 
ensure that scheme assets are separately recorded in the scheme records and are distinguished from 
trustees' personal assets and from any assets held by the trustees for the benefit of a participating 
employer or any other person (reg 64); 

I ensure that the prescribed accounts and records are kept and kept in a place that is readily accessible i n  
Hong Kong (reg 77); I 
ensure that the prescribed financial statements are prepared (reg 81) and audited in the manner 
prescribed (reg 95); 

I lodge with the MPFA the trustees' return within the times prescribed (reg 109); and I 
check the accuracy of remittance statements from participating employers and require any employer 
who has failed to pay mandatory contributions to so do before the end of the prescribed per~od (reg 
133). 

Where the trustee is a company, each of its officers has a duty to exercise a degree of 

care and diligence sufficient to ensure that, as far as reasonable practicable, the company 

complies with the prescribed regulations and standards, and fulfils the trustee's 

covenants.308 

Contributions 

The MPF Ordinance mandates that employer and employee each contribute an amount 

equal to five per cent of the employee's income to an MPF scheme1°9 Persons who are 

self-employed are likewise required to contribute five per cent of their income to an 

MPF ~cheme.3'~ A maximum and minimum level is placed upon the amount of income 

that can be considered in the calculation of the contribution.3" Mandatory 

contributions vest immediately as accrued benefits, and are fully portable to other 

registered MPF s~hemes.3'~ 

There is no statutory limit on the making of voluntary contributions in addition to the 

prescribed mandatory contributions.3'3 However, the extent of additional contributions 

is defined by the governing rules of the MPF scheme. Moreover, the requirements 

30' Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 36 

3'9 Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) s 7 A  This requirement does 
not apply in respect of casual employees (S 7AO)(b), 7A(4)(b)). The rate of contribution for 
casual employees is determined in accordance with a published scale. 

3'' Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 7C. 
3" Contributions are required in respect of persons earning less than $HKq,ooo per month, 

whereas contributions are not required in respect of income in excess of $HKzo,ooo per 
month: Manubtory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) ss 9 ,1o ,  Schs z, 3. 

3IZ Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) ss 1z,14. 
3 3  Mandatory Provident Fund Schemes Ordinance 1995 (Cap 485) (HK) s I I .  



specified in the MPF Ordinance in respect of vesting, preservation, portability and 

withdrawal rates will not apply in this context; such matters are defined by the 

governing rules of the scheme.3'4 

Investment 

Of the nominated jurisdictions, the MPF regime is the most prescriptive in respect of 

the duty to  invest. Each MPF scheme must be divided into one or more constituent 

funds, each of which must be approved by the MPFA.3'5 If a scheme is comprised of two 

or more funds, so as to  facilitate investment choice each fund must have a different 

investment poli~y.3'6 At least one fund must be in the form of a capital preservation 

fund2'7 the object of which is to  provide a low investment risk product with minimum 

exposure to  market fluctuations.3's T o  fulfil this objective, the assets of the fund must 

be must be placed in short-term bank deposits or debt securities that are issued or 

guaranteed by the government; investments in equities are prohibitedJz9 Other types of 

constituent funds commonly offered include guaranteed funds, money market funds, 

bond funds, stable or balanced funds, and equity funds.31° The governing rules cannot 

restrict entry of members to  constituent funds; all must be available for member 

choice? 

As with all jurisdictions discussed, the trustee of an MPF scheme must ensure that a 

statement of investment policy is prepared and maintained.3" T h e  statement of 

investment policy must enable scheme members to ascertain in respect of each 

constituent fund: 

the investment objectives of the fund; 

the policy as to the kind of securities that may be invested in; 

3 hlandatory I'rovidenr Fund Schemes Authority (Hong Kong). Syllabw for the Mandatory 
l'rovident FundSchemer Examinution - Study Noter, 2001, a t  $3.7.2. 

3 Manhtory Provident Fund Schemer (Genera9 Regulation 1998 (Cap 485A) (HK) reg 36. 
316 Manaiztory Provident Fund Schemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 366) 
3I7 Manaiztory Provident Fund Schemer (Genera9 Regulation 1998 (Cap 485A) (HK) reg 37. 
318 Mandatory Provident Fund Schemes Authority (Hong Kong), Syllabw for the Mandatory 

Provident FundSchemes Examinution - Study Notes, 2001, at  g.j.j.2. 

3'9 Manaiztory Provident Fund Schemes (Genera9 Repiation 1998 (Cap 485A) (HK) reg 37(2). 
See Mandatory Provident Fund Schemes Authority (Hong Kong), SyNabwfor the Mandatory 
Provident FundSchemer Exarni~tion - Study Notes, 2001, at  q5.3.2 

3" Mandatory Provident Fund Schemes Authority (Hong Kong), Codeon MPF Investmentr, 1999, at 
gB1.5. 

3 Manaiztoly Provident FundSchemer (Genera9 Regulation 1998 (Cap 485A) (HK) reg 38. 



the policy as to  the balance between kinds of securities and other assets of the 
fund; 

the policy ryarding the acquisition, holdin and disposal of financial futures 
contracts an financ~al optlon contracts for t l? e purposes of the fund; and 

the risks inherent in implementing the above policies and the expected return 
to result from giving effect to those policies. 

Regard must also be had to  the investment restrictions in the General Regulations. 

Generally, investments are restricted, both in type and quantum, under Schedule I. For 

example, not more than 10 per cent of a constituent fund may be invested in shares 

listed on a stock exchange that is not a recognized stock exchange;3l3 the lending of 

sec~rities3~4 or  the borrowing of money is prohibited except in the prescribed 

circum~tances;3~~ and not more than 10 per cent of the constituent fund may be invested 

in a participating emp l0~e r .3~~  

T o  further facilitate the prudential security of investments, trustees are required to  

appoint an investment manager3" independent of both the trustee and the custodian of 

scheme assets.@ The investment manager must also be a company incorporated in 

Hong Kong, have paid up share capital and net assets of not less than $HKIo million, 

and be registered as an investment adviser under the Senrrities andFutures Ordinance 2002 

(Cap 571) (HK). Although the trustee must supervise the activities of the investment 

manager, the investment management contract must impose significant "trustee like" 

duties upon the investment manager to (inter alia):3*9 

exercise the degree of care, skill, diligence and prudence reasonably to  be 
expected of a prudent person who is acting in a similar ca acity to the manager 
and is familiar with the management of the investment o funds of a provident 
fund scheme; 

l' 
make use of all relevant knowledge and skill that the manager may be 
reasonably expected to have because of its business or  occupation; 

3 s  Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) Sch I, s 8. 
3 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) Sch I ,  s 3. 

3 4  Mandatory Provident Fund Schemes (Genera0 Regulation 1998 (Cap 485A) (HK) Sch I, s 4. The 
prescribed circumstances are: (i) to enable accrued benefits to be paid to or in respect of 
scheme members; or (ii) settling a transaction relating to the acquisition of securities or other 
investments. 

316 Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 29; Mandatory Provident Fund 
Schemes (Genera0 Regulation 1998 (Cap 485A) @K) reg 118. 

3'7 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 44. The trustee 
is not required to appoint an investment manager if the assets of the constituent fund are 
invested in approved pooled investment funds: s 44(2). 

318 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 440. 
3" Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 44(1), Sch 2 



ensure that the funds of the scheme are invested in different investments so as 
to minimise the risk of losses to those funds, unless in particular circumstances 
it is prudent not to do so; 

act in accordance with the governing rules of the scheme; and 

act in the interests of scheme members, and not in the interests of the 
manager. 

A trustee is also required to appoint a custodian of scheme assets unless the trustee 

itself is eligible as a custodian and chooses to so act.ao A person is eligible to act as a 

custodian only if it is an authorized financial institution or is a registered trust company 

incorporated in Hong Kong that has a paid up share capital of not less than $HKso 

million.33' The custodian must be independent of each investment manager (and any 

delegates of the investment manager).3j1 The custodian agreement must require that 

schemes assets are recorded and controlled in such a manner as is customary and 

prudent. The agreement must further require that scheme assets be administered and 

dealt with as trust property (even if the assets are located in a place where the law of 

trusts is not force) and be recorded separately from all other assets of the custodian and 

trustee (including assets held by the custodian or trustee on behalf of a participating 

employer or any other person).333 

Preservation and BeneJits 

In respect of each member, all mandatory contributions and investment earnings 

thereon must be preserved in the scheme until the member attains the age of 65 or 

satisfies one of the conditions for early withdrawal.334 Early withdrawal is permitted 

upon early retirement at the age of 60 (provided the member has permanently ceased 

employment), permanent departure from Hong Kong, death, total incapacity, and in the 

prescribed circumstances where there is a small balance that does not exceed 

$HK5,ooo.335 Upon satisfying a condition of withdrawal, a lump amount equivalent to 

the member's accrued benefit& will be paid to the member, or in the event of the 

member's death, to the member's legal personal representative.337 

3 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 50. 
3 3  Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 68. 
3 '  Matuiatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 485A) (HK) reg 68(1o). 
333 Mandatory Provident FundSchemes (Genera0 Regulation 1998 (Cap 48fA) (HK) reg 50, Sch 3. 

334 Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s I~(I).  
335 Mandatory Provident FundSchemes Ordinance 1995 (Cap 485) (HK) s 150)-'~(4) 

The term "accrued benefits" refers to the member's beneficial interest in the scheme derived 
from the contributions made by or in respect of that scheme member and any income or 



The requirements for vesting, preservation and withdrawal in respect of voluntary 

contributions are prescribed by the governing rules of the relevant scheme. 

The MFP regime adds to the rights conferred upon beneficiaries at general law. As with 

all jurisdictions discussed, these rights relate to the provision of information. The 

approved trustee is under a duty to ensure that members receive the prescribed scheme 

inf0rmation,33~ a membership certificate,339 an annual benefit statement34O and any 

changes in business particulars of the tmstee.34' 

In addition to the above, the trustee is required, as far as reasonable practicable, to 

provide all assistance necessary to ensure that scheme members are able to participate 

effectively in the operation of the scheme.3Q 

3.4.3 MPF, TRUSTS AND THE EMPLOYMENT RELATIONSHIP 

The degree of interaction between employer, trustee and beneficiary is less evident in the 

context of the MPF Scheme than that experienced in the other nominated jurisdictions. 

This flows mainly from the nature of the scheme: defined contribution schemes. Thus 

issues relating to surplus are largely avoided. In  respect of amendment, although there is no 

prohibition upon an amendment power vesting in the employer, the amendment process is 

strictly controlled by the MPFA. The trustee is under a duty to lodge a copy of any 

proposed amendment with the MPFA, which will not take effect until approved by the 

MPFA.343 The issue of reducing accrued benefits will not arise in respect of contributions 

that are mandated. However, in what is regarded by the MPFA as a legislative oversight, 

there is nothing to prevent an employer from amending the rules governing voluntary 

profits arising from any investments taking account of any losses: Mandatory Provident Fund 
Schemes Ordinance 1995 (Cap 485) (HK) S z. 

337 Mandotory Provident FundSchemes O r d i ~ n c e  1995 (Cap 485) WK) s r~(r),  15(4) 

3 9  Within 60 days of joining a scheme the trustee is re uired to ensure that members are provided 
with a document containing the contact details o 9 the trustee, a general description of the 
scheme, and the details of the constituent funds: Mandatory Provident Fund Schemes (Genera9 
Regulation 1998 (Cap 485A) (HK) reg 54. 

339 Mandotoy ProvidentFundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 55. 

34O Mandntoy Provident FundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 56. 

34' Mandntoy Providpnt FundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 58. 

34" Mandntoy Provident FundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 57. 

343 Mandotory Provident FundSchemes (Genera9 Regulation 1998 (Cap 485A) (HK) reg 63. 
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contributions and the associated accrued benefits, even to  t he  detriment of 

beneficiaries.344 

I t  should be noted that the ORSO regulates defined benefit schemes and surpluses arising 

therefrom. In  the context of a winding up, any surplus remaining after the satisfaction of 

liability will be paid to the employer unless the terms of the scheme provide othenvise.345 

In  respect of actuarial surpluses, repayment to the employer and contribution holidays are 

not statutorily prohibited, however, requisite power must be conferred by the trust deed.w6 

Conclusion 

While the superannuation and pension regimes of the nominated jurisdictions share the 

same foundations of trust, contract and statute, their complexity and coverage vary. This is 

in part a function of each regime's place in its jurisdiction's overall retirement policy. T o  

this end, Australia (discussed in the Chapter 2) and Hong Kong, as the only jurisdictions to  

implement compulsory contribution systems, have stricter and more highly regulated 

regimes. What  flows from this is the concomitant obligation to  ensure that compulsorily 

collected funds are secure. Hong Kong, although highly regulated, stands out as a scheme 

that embraces simplicity and clarity.%i Moreover, it is said to  have a "rigorous and 

transparent regulatory framework" where the "weight given to fiduciary responsibilities of 

the fund trustees is comparable to international best pra~tices".34~ As the most recent 

regime to be implemented it has clearly had the advantage of "learning" from others. 

The least regulated superannuation industry is that of New Zealand, with Ontario and the 

United Kingdom falling somewhere in between. As voluntary regimes, encouraged by 

344 Adams, "Amending Retirement Schemes in Hong Kong" (2001) 38 InternationalPemion Lawyer 
10 at 10-11. 

345 Occupatio~IRetirement Schemes Ordinance 1992 (Cap 236) (HK) s 56. 
346 See Occupational Retirement Schemes Ordinance 1992 (Cap 236) (HK) s 21; Nip and Adams, 

"Statutory and Judicial Treatment of Surplus" (1998) 23 InternationalPemion L a y e r  13. 

347 See Pragnell, "Clearer in Hong Kong" (2001) ~ I ( I )  Australian CPA 20 at zz. 
34* Asher and Newman, "Hong Kon and Singapore: Two Approaches to the Provision of 

Pensions in Asia" (2001) ~ J o u d o f ~ e m i ~ ~ ~ a ~ g e m e n t  155 at 164 



taxation incentives, a need to balance prudential controls against employers' interests is 

more apparent in these jurisdictions. The schemes must not only seek to secure the funds 

held but also encourage, or at the very least not discourage, employers to make voluntary 

retirement provision for their employees. 

Notwithstanding these distinctions as to complexity and nature, the shared commonalities 

between the jurisdictions permit comparisons to be drawn and lessons to be learned. Even 

if contemporary initiatives from other regimes are considered inappropriate in the 

Australian context, at least the process of comparative analysis draws on why this is so. 

The following chapter proposes a framework for the interaction of the features shared by 

all jurisdictions: trust, contract and statute. Thereafter, in Chapters 5 and 6 respectively, 

the impact of statute upon general principles of trust law, and the relationship between the 

trustee and employer, are analysed in light of the proposed framework. 


