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PREFACE 

When I began to research the topic of master and servant legislation 
in Tasmania my main object was to examine the factors leading to the 
passage of the Master and Servant Act in 1856, to explain how it worked and 
to examine its implications, principally in relation to the economic torts 
of modern industrial law. However, I found that certain aspects of the 
Act could not be explained without reference to the 1854 Master and 
Servant Act and that, in turn, the 1852 Servants and Apprentices Act and 
the 1840 Apprentices and Servants Act called for attention. 

Although the 1840 legislation was the first of its type in Van 
Diemen's Land it had been preceded in New South Wales by similar legis
lation in 1828, and since the intention of the governments of both 
colonies was to clear up doubts as to the applicability of English law 
it became necessary to examine the English provisions which treated 
breaches of contracts of employment as criminal offences. 

The thesis is therefore much more of an historical study than was 
originally intended, although Chapter 10 does attempt to show why the 
continued existence of the 1856 Act still constitutes a danger to 
unions and their members in Tasmania and in other states possessing 
similar statutes. An analysis of each colonial Act is prefaced by a 
chapter which seeks to place it in its political, social and economic 
context with particular emphasis on the legal aspects of various 
contemporary schemes of immigration. 

I should like to thank Professor Derek Roebuck for his always help
ful advice and encouragement, and the Law School secretaries, partic
ularly Mrs. Suzanne Reid,for their patience and perseverance in typing 
a difficult manuscript. 

August 1975 A.P. Davidson 
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CHAPTER l 

GENERAL INTRODUCTION 

A General Orders of the N.S.W. Governqrs regulatin9_fonditions of work 
of convicts and free men 1778-1823 

A year before the First Fleet anchored in Sydney Cove (1788), letters 
Patent constituting the First Charter of Justice for New South Wales (1787) 
provided, inter alia, for minor criminal and civil matters to be dealt with 
by Justices of the Peace. In N.S.W. the first bench met in 1788 and the 
process of supplementing the work of the higher N.S.W. Courts established by 
the same Charter began. However, in Van Diemen•s Land until 1814, justices were 
the only source of judicial authority and consequently played a much more vital 
role in shaping the growth of transplanted English law despite the paucity of 
their numbers. At first free men were sent to the criminal courts in Sydney and 
even after the second Charter of Justice for N.S.W. in 1814 which finally 
established the authority of a Deputy Judge-Advocate for V .D.L. able to preside 
over separate Civil and Criminal Courts, it was still necessary in serious cases 
concerning free men to have the trial conducted in Sydney. On the other hand all 
cases concerning convicts, except murder, were dealt with locally. 

With some doubts English law was applied in the colony according to 
Blackstone: 1 11 For it hath been held that if an uninhabited country be discovered 
and planted by English subjects, all the English laws then in being, which are 
the birth-right of every subject, are immediately there in force. But this 
must be understood with very many and very great restrictions. Such 
colonists carry with them only so much of the English law, as is applicable 
to the·ir own situation and the condition of any infant colony; such, for 
instance, as the general rules of inheritance, and of protection from 
personal injuries. The artificial refinements and distinctions incident to 
the property of a great and commercial people, the law of police and revenue, 
such especially as are enforced by penalties, the mode of maintenance for 
the established clergy, the jurisdiction of the spiritual courts and a 
multitude of othe provisions, are neither necessary nor convenient for them, 
and therefore are not in force. What sha l1 be admitted and what rejected, at 
what times, and under what restrictions must, in case of dispute, be decided 
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in the first place by their own provincia'! judicature subject to the 
revisions and controul of the King in council: the whole of their 
constitution being also liable to be new-modelled and reformed by the 
general superintending power of the legislature of the mother country". 

As Professor Castles has indicated, 2 this passage had a considerable 
influence in Australia ·in the nineteenth century and it is clear that it 
served to justify both the implementation of English law and its denial in 
cases where that law was not applicable to the condition of the 11 infant 
colony". 

The condition of the colony was, to say the least, a peculiar one with 
respect to the laws relating to master and servant. When Phillip arrived in 
1778 there were fewer than "a dozen free men outside the ranks of soldiers, 
sai'lors and officers••. 3 This meant that the services of convicts had to be 
granted for the hard pioneer work of clearing the ground as well as for 
domestic use by civil officers and the military. In this way the assignment 
system began, sanctioned by the English Secretary of State with the proviso 
that the assigned convicts should be housed, fed and clothed by their masters. 

A decade or so later Governor King instit~ted specific terms, including 
rates of wages for certain descriptions of labour, in an agreement which 
employers of convict labour were bound to sign. The agreement was concluded 
between the employer and the Government and amounted to a legal covenant 
that the employer would maintain a convict ·in a certain way for a certain 
period, receiving his labour in return. There was never any question of the 
English law relating to master and servant applying in these circumstances 
because there was no agreement to serve as between employer and convict 
which would have given the latter the legal status of 11 Servant11

• There 
appears, however, to have been one brief, early flowering of such an 
agreement which did establish that nexus. It became possible for assigned 
convicts to work 11 0n their own hands•.4 and this unforeseeably led to convicts 
hiring themselves out for wages to other employers after their day's work 
for the ass·igned employt:~r had finished. Governor King described it as an 
established custom at Norfolk Island among convicts assigned to Government 
work. Presumably this also meant that the assigned servant could sue the 
employer to whom he had hired himself out on the agreement for any unpaid 
wages due. In the absence of any order by the Governor to this effect the 
basis of the action would have rested in the transplanted English common "law 
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and legislation empowering justices to make an order for the payment of 
wages due. If this were so then it is probable that the assigned convict 
working for wages in his own time was, together with his master, subject 
to other English legislation regulating the master and servant relation in 
the same way as free men in the colony. 

The problem was not however a relevant one at the time, for the colony 
was closely regulated by a series of promulgations and orders by the Governor 
affecting the conditions of work of free men as well as convicts and the 
validity of these directives where they conflicted with English law was not 
cha 11 enged for another twenty years. Thus when King issued an order in 1801 
preventing convicts from working in their own time, after pressure exerted 
by employers who claimed that their absolute control of convict servants was 
threatened, that was the end of the matter for all concerned and one can only 
conjecture as to the true legal basis for any claim for unpaid wages or 
attempt to punish for misconduct that might have been made. 

In one respect the order brought a surprising benefit to the assigned 
servant. Although his whole time once again belonged to his master the 
Governor ordered, by way of compensation, that a master should pay his 
assigned servant a yearly wage. His position therefore became more akin to 
that of the free servant although it should be noted that the order did not 
affect the convict status of the assigned servant and in particular did not 
sanction the making of an agreement between the assigned servant and his 
master. It could hardly be argued that the assigned servant could choose 
which employer he was going to serve or, a fortiori, whether he would enter 
into service at all. Similarly, although the master could choose his 
assigned servant within limits, there was no question of his agreeing vis-·a-vj.s 

the convict to pay him a wage. Wage rates were fixed at first at lOd a day 
by order of the Governor and the master was obliged to obey. The assigned 
servant seems to have been permitted to sue in order to recover wages due 
but th·is was definitely not an action based on any agreement other than the 
covenant between a master and the government. Besides, many of the actions 
met with little success because magistrates were more concerned with the 
purpose than the letter of the regulations. 

For examp'le, in one r::ase5 a female convict was assigned to an employer 
who had agreed to pay her a certain sum every year for her five year· period 
of assignment. The employer refused to pay the total amount due on the 
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expiration of her period of assignment and she sued to recover it. The 
magistrates held, however, that the regulations contained in the Genera·! 
Order were intended to enable a convict to receive "fit common comforts" 
during the period of assignment and since she had been supplied with these 
she could not recover the amount. 

In another case concerning a deduction from wages which the assigned 
servant claimed was not a proper one, the magistrates dismissed the case 
holding "that yearly wages were allowed to convicts as a payment for overtime, 
in order to provide extra rations, and so long as the Master gave extra 
rations, and some few luxuries, the magistrates would not interfere further 
than to see that the several articles set down in the account between master 
and servant were not exorbitantly charged". Recovery of the regulation wage 
by the assigned servant was therefore permitted but because of the attitude 
taken by magistrates who were themselves employers, an assigned servant • s 
action was unlikely to succeed. 

Generally speaking, the position of assigned servants continued to 
improve throughout the first decade of the nineteenth century. Governor King 
issued a number of orders on an attempt to regulate every aspect of the 
assignment system. In some cases these regulations applied to the master
convict relationship much of the English law regulating master and servant, 
with variations dictated by the conditions of the colony and the status of 
the labourer. 

Under the 1800 regulations an assigned servant was to be provided with 
a sheltered lodging on his master•s farm but was not to absent himself from 
work nor be guilty of insubordination. On the other hand, the master was 
forbidden to hit or flog his servants and was directed to apply to a magistrate 
who could order the flogging. The magistrate•s powers of punishing ass·igned 
servan were limited in 1811 to the ordering of a maximum of 50 lashes or 
30 days hard labour. No remedy was provided for the assigned servant in 
1800, but 2 years later masters were warned that if they mistreated their 
servants the latter might appeal to the magistrates and the masters would be 
dealt with according to their situations in the colony, and their servants 
would be taken from them. It hardly needs stating that the punishment of 
those few masters who were dea'lt with in this way was very light in 
comparison to the reverse situation. 6 
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In 1803 a further regulation provided that masters were not to 
discharge their assigned servants until the expiration of the assigned 
period and in 1807 another declared that masters must employ assigned 
servants for one year before they could be exchanged. In terms of 
regulating the assignment system this provision was of no small importance. 
By a process of trial and error the best and most efficient labour in any 
group of newly arrived convicts was creamed off leaving the less able man 
at the convict barracks or on Government work. The effect of the order was 
to enable a more even distribution of convict labour and to provide for 
greater stability in the assignment system. The period of assignment chosen 
was a reflection of the common law 11 yearly hiring 11 whereby a servant hired 
for an unspecified period was deemed to have agreed to serve for a year in 
the absence of any evidence to the contrary. Furthermore at common law 
service could be terminated by prolonged illness of the servant or in certain 
types of employment by the servant's conviction of certain types of offence. 
Similarly it is found in the 1807 order issued by Governor Bligh that the 
employment for a year rule might be disregarded if an assigned servant was 
ill or had been convicted of an offence before a magistrate. 

The common law duty of "faithful service" was also transposed into the 
master-convict nexus as was the rule that proper performance was always a 
condition precedent to payment. Payment of wages to an assigned servant 
was thus conditional on good behaviour during the whole period of his 
assignment and if "faithful service 11 had not been rendered, an assigned 

I 

servant did not recover his wages. 

The regulations of the assignment system therefore borrowed heavily 
from established principles of English law associatedwith the hire of 
servants. It is not contended, however, that successive Governors deliberately 
set about implementing these principles in the assignment system~but rather 
that the early Governors, particularly King, did what was thought reasonable 
in order to control a peculiar system of labour. There is perhaps nothing 
remarkable in the fact that,as Englishmen,their ideas of what was reasonable 
were bound to be a strong reflection of the English law of master and servant 
as far as the condition of the colony would permit. For example, Coghlan 
states that Governor Phillip, in fixing the hours of convict labour, took as 
a guide his experience of English labourers, but he adds that Phillip had 
also to consider the character of men for whom he was legislating. 7 The 
resu·i t was a working day of 11 1/2 hours, although by the end of the 
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eighteenth century the hours worked were from 5 a.m. - 3 p.m. on weekdays 
and from 5 a.m. - 10 a.m. on Saturdays. 

On the other hand many regulations associated with the assignment 
system had no counterpart in English law relating to the hiring of free 
men. For example, under a series of regulations ending in 1835, Governor 
Darling instituted a system of proportioning the number of assigned servants 
to the amount of land held by the master in response to the tremendous 
demand for assigned servants. Such an allocation of labour cou'ld only have 
been part and parcel of an assignment system involving convicts and could 
not in any way be considered an application of the exist·ing English law. 
But it is interesting to note that in the earlier days of settlement, when 
the only free men were those who had served their sentences or who had been 
pardoned, regulations were issued which provided that every free labourer 
who was not already under a contract of service, should with certain 
exceptions, take work when offered at the speci ed wage or be treated as 

8 a vagrant. 

These regulations were not without an excellent precedent in English 
law. In 1349 the first of the Statutes of Labourers was enacted9 which, 
inter alia, provided for wage fixing and the pu1~ishment by impr·isonment of 
ab'le-bodied men and women under the age of sixty who were not merchants or 
skilled artificers or who were not living on their own land, and who refused 
to serve anyone who might require their services at the rates of hiring that 
existed prior to the Black Death. It is well known that this disease had 
decreased the population of England by one third and caus;ed an enormous 
scarcity of labour. The object of the Statute was to stabilize the labour 
market in the face of an overwhelming demand for labour and a similar situation 
faced the early Governors of N.S.W. and V.D.L. The object of the 1797 

regulations was to ensure a supply of labour for the development of estates 
which began to be formed at an early stage in the history of settlement, and 
to prevent the foundation of a 11 Class of idle vagabonds 11

•
10 ImplicH in 

the idea of ensuring a supply of free labour was that of ensuring its supply 
at the lowest possible price and, as with the Statute of Labourers, harsh 
measures were used to enforce this object. With the arrival of the notorious 
Governor Bligh in 1806 the penalties for free labourers who refused to work 
at regulation rates or who demanded more were, for the first offence, two 
days and one night in the stocks and, for subsequent offences, three months 
hard labour. Employers of labour at above regulation rates were liable to 
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be imprisoned for ten days without bail and incur a fine of £5. 

The effect of the regulat·ions was also very similar to that of the 

Statute of Labourers for, although the increase in the rates of wages was 

checked temporarily, the upward swing was maintained. Unlike the Statute, 
11 however, parts of which remained in force as late as the eighteenth century, 

Governor Hunter•s regulations were relatively short-lived because during the 

first two decades of the nineteenth century, with the increasing number of 

free immigrants and the establishing of an influential class of emancipists, 

it became impossible to enforce such a provision. Rates were still theoret

ically fixed under the regulations but actual rates paid were always in excess 

of those stipulated. It seems that the regulations were pr·imarily aimed at 

agricultural and general labourers with all attempts to regula the wages of 

artisans and skilled mechanical labour·ers proving futile .. 12 

In conformity with Blackstone's statement, the general law appl'icable 

in N.S.W. and V.D.L. from 1778-1823 was thus English law in conjunction 

with the General Orders of the Governors. Since, ·in terms of labour 

regulation, the latter were related directly to the pecul"iar condition of 

the colony, it would be more accurate to sta that the General Orders 

regulating labour were reinforced by the English 1aw of master and servant 

to ihe extent that English law was not inconsistent with them. Despite the 

fact that in the 11 First Charter of Justice for N.S.W." power of the 

magistrates was stated to be "the same power to keep the peace, arrest, take 

bail, bind to good behaviour, suppress and punish riots, and to do all 

other matters and things with respect the inhabitants residing or being 

in the place or settlement aforesaid, as Justices of the Peace have w'ithin 

that part of the Kingdom of Britain called England with the respective 

Jurisdiction 11
, the authority of the colonial justices was not l'imited to 

offences under English law. Disobedience of the Governor's orders was 

recognised as an offence by magistrates from very beginning. 13 Further-

more, it is c·lear from the orders themselves, for example, those of Governor 

Bligh in 1806, that they empowered magistrates to sentence offenders to cer

tain stated punishments where they were contravened. The harbouring or 

inveigl·ing of apprentices or convict deserters was punishable by six months 

hard labour exclusive of other penalties imposed by general law if the 

offender was a free man, and, if a prisoner, by 100 lashes, with other 

l t • t th • I d • t • 1 4 pena · 1es a e mag1strates ·1scre ··1on. 
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B The main 

As mentioned above, many of the offences committed by free servants 
during this period involved the contravention of one or more of the orders 
of the Governor and, since the orders were themselves often a restatement 
of earlier English legislation governing the master-servant relationship. 
it is necessary at this point to examine briefly the main English statutes 
which, together vJith the common law, provided both a source for regulation 
of labour by general order and a residue of offences where no spec"if'ic 
order covered the case. 

1) Til? Statute _of Labour:ers (1349) 
The origin of legislative restrictions on servants is to found in 

the Statute of Labourers which had two objects. The first, wh·ich has 
already been alluded to, was to enforce service at rates of hiring that 
existed prior to the Black Death. The second was contained in the second 
part of this statute which enacted that if a labourer or servant left his 
service before the t·ime agreed upon he would be punished by imprisonment. 

2) The Statute (1563) 
Numerous other statutes were enacted 15 duv·ing the follm'ling two centuries 

which taken together tended to confuse the position so that in 1563 the 
Statute of Apprentices was passect16 in an attempt to bring the law up to 
date, as indicated by the expansive and well-meaning preamble. "17 

The Statute of Apprentices was thus a consolidating enactment which 
repealed and replaced the Statute of Labourers and subsequent amendments 
without altering the basic principles of the earlier legislation. 18 ons 
5 and 6 stated that no servant should leave or be made to leave before the 
end of his term, or should leave or be made 
warning given before the end of his term. 
8 and 9 were forty shill·ings for the master 

to leave without one quarter 1
S 

The penalties referred to in Section 
unless some reasonable and 

sufficient cause for dismissing the servant was shown and, for the servant, 
a term of imprisonment until he agreed to con nue to serve his master. Section 
7 provided that every person between the of twelve and s'ixty years ... 
should be ... compelled to be reta·ined to serve in husbandry by the year 
with any person engaged in that occupation'', with certain stated exceptions. 
In the light of this provision the order of Governor Hunter in 1797 can 
hardly be called novel. 
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The same ·is true of the hours of work of conv·i ct labour fixed by 

Phillip soon after his arrival in the colony. We have seen that the working 

period from sunrise to sunset v1as the result of Ph·i 11 i p' s "experience of 

English labourers". But English labourers did not choose to work these 

lengthy hours; they were bound to do so because the Statute of Apprentices, 

in more flowery style, required them to wor·k "from the spring of the day ·in 

the morning until the night of the same day'' with a minimum time off for 

breakfast, dinner, drinking or sleeping, and vvith the pen ty of forfeiting 

one penny for every hour's absence. 19 Sim·i 1 arly, with reference to Governor 

Bligh's General Order of 1806 which laid down the penalty of a stay in the 

stocks for free labourers who refused to work at the regulation rate, Section 

22 of the Statute of Apprentices provided that 11 in the time of hay or corn 

harvest ... all artificers and persons as be meet to labour 11 shall ''serve 

by the day for the moving, reaping, shearing, getting or inning of corn, 

grain and hay ... and ... none of the said persons shall refuse so to 

do upon pain to suffer imprisonment in the stocks by the space of two days 

and one night 11 with an additional ne of forty shillings. 20 

Perhaps the most important extension in the Statute of Artificers of 

the "departure from service" clauses in the Statute of Labourers is to be 
found in Section 13 under which any artificer c~ labourer who agreed to 

finish a piece of work and failed to complete it could ned the sum of 

~1uch of the Statute of Apprentices was i lf led by ·1 

enactments but this section remained in force until in the nineteenth 

century. Little was done to ter the Elizabethan statute dur·ing 

seventeenth century but in the eighteenth and early nineteen centuries the 

general trend of mas r and servant legisla on was to make the izabethan 

provisions more nite and s ngent by applying them to cu·lar trades 

in a long series of sta 21 

It has been remarked that 11 the intolerable oppr·ession wh·i these laws 

enabled unscrupulous employers to commit was, at beginning of the 

[nineteenth] century, scarcely in rior to that brought about by the 

Combination Laws 11 
•
22 In particular, it seems the pieceworker c·lause of the 

Statute of Apprentices contributed in no small way the overall oppression. 

The problem in many trades was that the nature of the employment was such 

that a servant could not but start another piece work before he had 

finished the previous one in order to be continuously working during any given 

period. Yet, when a dispute arose with a mas over urs of work, wages or 



on any other aspect of the conditions of work and was a strike, or a 

servant left his employment after an argument with his master, the latter 

would prosecute for leaving work unfinished. The point was enthusiastically 

made by George t~hite, a leading early nineteenth century trade unionist, in 

a paper published in 182323 that the existence of this clause had led to 

more abuses and more prosecutions of workmen than under the Combination Acts. 

Hhite continued, 11 the labourer or workman can never be free, unless this law 

is modified. The Combination Act is nothing: it is the law which regards 

the finishing of ~vork which masters employ to harass and keep down the wages 

of their workpeople; unless this is modified nothing is done, and by 

repealing the Combination Act you leave the workman in ninety-nine cases out 

of a hundred in the same state you found him - at the mercy of his master 11
• 

At the time this was \vritten all trades union energy was being directed at 

the repeal of the Combination Acts i.e. at the restriction on the freedom 

of servants to enter into a contract rather than towards reform of an 

oppressive punishment for a breach of that contract. Repeal of the Combination 

Acts was achieved in the following year but it was to be almost another half 

century before the harsh punishment of this particular type of breach of 

contract as a crime was remedied in England. In Tasmania, the possibility of 

such a prosecution still exists today in certain cases. 

3) 

Historically, perhaps the next really signi cant piece of English 

master and servant legislation after 1563 was the 11 Act for the better 

adjusting and more easy Recovery of the Wages of certain servants, and for 

the better regulation of such servan and certa·in Apprentices 1124 ssed 

in 1747. 

Under Elizabethan Statute jus ces were empowered to meet together 

twice a year in order to establish wages for servan covered by the Act. 

Yet it is clear that by the middle of the eighteenth century the fixing of 

wages in th·is manner had 11 gone entirely ·into di suse 11
• 
25 It was therefore 

found necessary to pass more specific legislat·ion de iling the powers of 

justices in dealing not merely with wages disputes but wHh 11 all complain 

differences and disputes 11 arising between mas rs and servants. 

The Act of 1747 is important because i provisions reveal a shift 

from the mediaeval protectionist policy obvious in the wording of the 

Elizabethan Statute to one more approaching the emerging ideas of laissez-faire 
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In effect the Act acknowledged that jus t·i ces may not have fixed wa~)es in 

any year to ensure a fair return to the industrious worker. It authorised 

them, after a servant's complaint, to order payment of an amount of wages, 

which they though "just and reasonable" but no more than £10 in the 

case of a servant and £5 t·dth regard to any artificer, handicraftsman, 

miner, col'lier, keelman. pitman, glassman, potter, or labourer. 26 Thus, 

the 1747 Act still permitted justices to exercise their traditional wage 

f-ixing powers but it considerably affected that power, in the rst place, 

by impliedly sanctioning the non-fixing of wages every year, 27 
j .• e. allowing 

just·ices to wait for a complaint before acting to order what was a just and 

reasonable amount; and secondly, by permitt·ing the phrase "just and reasonable~~ 

to be limited in terms of the amoun-t; recoverable. 

Furthermore, the phrase "just and reasonable'1 was capable of a variety 

of interpretations. For example, a just and reasonable amount as between 

the complainant and his master might be substantially less than an amount 

based on the Elizabethan view of wages as an amount to secure to wage earners 

a "convenient" ·livelihood. Also, the "just and reasonable" amount might be 

more or less than the amount actually agreed upon by the parties. 

IJhen the laissez-faire doctrine had becomt: more firmly establisi1ed in the 

mind of the ·legislature an attitude of "adminis ve nihilism" 28 prevailed 

vJhich, in this area, meant a reluctance to permit unnecessary intervention 

in imposing terms on the master over and above those agreed between him and 

his servant. Consequently, in 182329 we find that justices were only able 

to order payment of what "shal ·1 appear due", without any re to 

justice or reasonableness in the amount. The limi of 0 and were 

retained so that it was possible that the amount ordered to be paid might be 

less than the actual amount due and far less than what was reasonable in the 

circumstances. 

The 1747 Act applied only to servants in husbandry who were hired for 

a year or more, and to artificers, handicraftsmen, miners, colliers, keelmen, 

pitmen, glassmen, potters and other labourers employed for any certain time 

or in any other manner. 30 But this ~'>las extended by subsequent legisla on 

to servants in husbandry employed for less than a year; 31 to tinners and 

miners in the stannaries; 32 and to persons employed in the manufacture of 

hats and in fustian, iron, leather, fur and hemp manufactures. 33 A much 
. d . d . 0 1 0 0 b f d 0 • ( 34 Wl er J u 1 Cl a ex tens 10n 1 s to e oun 1 n EJ.ranweL?. v. Penneck 1827) 
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where it was held that the 1747 Act applied to all servants in all trades 
whose wages justices had the power to fix under the Statute of Apprentices. 
Hence the importance of the 1747 Act to all servants except those in 
domestic service. The categories of servants to which the 1823 Act applied 
were no different. 

4) !.Ls:~~_9n between tf_l~ 1747_Act and the_j823 ActJ!L_§_~.Q~_!b_~]i) 
It is interesting to note the number of small but effective 

ways in which the provisions of the 1747 Act were made oppressive for servants 
and more lenient towards masters, by the 1823 Act. 

a) Penalties 
In 1747 justices were empowered after twenty~one days from the 

making of an order for payment of wages, to issue a warrant for distress and 
sale of the master's goods and chattels;35 whereas in 1823 the magistrate 
was not limited by any fixed period. The period within which the master 
might pay before a warrant could issue for distress was 11 Such period as the 
said justice or justices shall think proper 11

,
36 and it was therefore possible, 

given the close-knit community of employers of labour of wllich the local 
magistrate was usually a member, for a servant to be denied payment of wages 
judged to have been earned, for a considerable time. 

~~oreover, it was firmly established ·in 'Wiles v. cooper ("1835) 37 that 
magistrates had no power under the 1747 and 1823 Acts imprison a master 
where there was no sufficient distress. It was argued for the servant that 
an Act passed in 1824 entitled, "An Act for the more effectual Recovery of 
Penalties before Justices and Magistrates on Conviction of Offenders; and 
for Facil itat·ing the Execution of \IJarrants by Constab1es 11

, 
38 which authorised 

imprisonment for up to three months for non-payment on a distess warrant, 
must have been intended to apply to a mas r after a di s warrant was 
issued for non-payment of wages under the 1747 and 1823 Acts. But the court 
rejected this argument holding that the 1823 Act applied only to penalties 
and since non-payment of wages did not involve a penalty on the mas r the 
Act was inapplicable, and no provision in the 1747 or 1823 Acts authorised 
his imprisonment. 

Section 2 of the 1747 legislation empowered a magistrate acting on the 
oath of a master, mistress or employer to deal with complaints of servants 1 

misdemeanours. miscarriage or ill-behaviour in their service or employment 
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and to punish them by commitment to a house of correction. "there to remain 
and to be corrected, and held to hard labour for a reasonable time not exceeding 
one month 11

• Tl1e phrase 11 there to remain and be corrected 11 was by no means a 
superfluous one. It meant that correction was in the rst instance to take 
the form of whipping, with hard labour as an additional later spur to self
improvement. Two other alternatives were given: abatement of some part 
(presumably therefore not the whole) of a servant's wage,or discharge from his 
contract of service. 39 When the position was reversed, however, and it was the 
servant who was complaining of the misconduct of his master, the only remedy give1 

was discharge; no penalty or punishment of any sort was inflicted on the master. 41 

b) Procedures 
The procedures outlined in both Acts also show the same bias towards 

masters. Where a master complained, his complaint on oath was sufficient to 
give a magistrate jurisdiction to hear and determine the matter. Furthermore, 
in Finley v. Jowle (1810)

4.1 H was held that a complaint by a master merely 
in writing was sufficient providing it was verified by the oath of another person 
This meant that a master did not have to be present at the hearing of the 
complaint against his servant. Attendance was also unnecessary where a master 
was the defendant although no such provision existed regarding the servant. A 
master, unlike his servant, had little to lose by failure to present his case. 
As we have already noted no punishment could be incurred by him except the 
dubious one of the court•s relieving him of a complaining servant. 

After a complaint made on oath by a servant a justice was bound to proceed 
by way of a summons, allowing his master a reasonable time in which to appear 
if he so desired. It is not made clear in the 1747 Act how magis te was 
to proceed against a servant but by Section 3 of the 1823 Act the latter was 
not given the luxury of a summons to attend within a reasonable period because 
the section authorised a justice to issue a warrant for the apprehension of the 
servant. As might be expected, the effect on servants was extremely oppressive. 
When a dispute occurred with his master a servant could be sei at any time 
of the day or night and held in prison until his case was heard. 

There was also an attempt to enable a master's agent to prosecute his 
master's servants in his own right, which if it had been successfu·l would 
have enabled a master who hired through an agent to avoid being involved in 
any way in the distasteful business of prosecution. The Act referred 



-· 14 -

throughout to "any master, mistress or employer 11 and it was argued in 
Rex v. Hoseason (1311 )42 that the word "employer" was used to distinguish 
a master from his agent who might actually perfom the function of employing 
a particular servant. But the court, refusing to see any distinction, held 
that the employer of a servant was the master for whose service he was 
retained and not the bailiff of the farm who in fact hired him. 43 This 
meant that the complaint on oath which initiated proceedings against the 
servant had to be that of the master although, as has already been indicated, 
it was still possible for a master to avoid the inconvenience involved by 
complaining in writing and for his bailiff to verify this on oath. After 
1823 however, in order to trouble the master as little as possible and 
especially where his bailiff was the only one to have very much contact with 
the labouring class, the oath of the master•s "steward, manager or agent 11 

was sufficient to enable a justice to issue h·is warrant for the servant's 
arrest. 44 This put servants not only at the mercy of their master but at 
the mercy of someone who was himself often under considerable pressure 
respecting his own contract of employment and who was therefore likely to 
react much more severely in the fact of petty insubordination and misconduct. 

The 1823 Act also enabled a servant covered by the Act to recover unpaid 
\'llages from the master's steward, agent bailHf, foreman or manager'' 45 

because it 11 frequently happens 11 that masters 11 reside at considerable 
distances from the parishes or places where their business is carried on. 
or are occasionally absent for long periods of time beyond the seas 11

• For 
this reason too the acceptance of the bailiff's oath as sufficient to just·ify 
the issue of a warrant for the arrest of the servant made sense; but the master's 
absence was not a stated pre-requisite and the prosecution could oe left 
in hands of his agent even where a master did not reside away from his place 
of business. 

Furthermore, a servant had to be careful in phrasing his complaint to 
the magistrate. In wnes v. coope.r

46 it was argued on behalf of the master 
that the information before the magistrates under both the 1747 and 1823 
Acts for non·~payment of wages must show that the relation of master and 
servant existed in one of the specified occupatioffi between the debtor and the 
informant, and that the "servant 11 concerned had not contracted to serve in 
this case because the informat·ion merely stated that wages were due 11 for 
labour as a carpenter 11

• The point did not have to be decided as it was held 
that the plaintiff master succeeded on other grounds in his action for trespass 
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In Hardy v. Ryle 
47 it was held that a contract to weave certain goods 

at the house of a weaver was not a contract to serve within Section 3 of 
the 1823 Act, so as to give a magistrate jurisdiction to commit the weaver 
11 for neglecting his work after commencing upon the same 11

• 

In the course of his judgment Bayley J. stated that 11 to be within the 
Act, the party must not only be included in the enumeration of persons to 
be affected by it but must also have •contracted to serve•. Now there is 
a very plain distinction between becoming the servant of an individual and 
contracting to do certain specific work. The same person may contract to 
do work for many others, and cannot, with any propriety, be said to have 
contracted to serve each of them. If that be so, the conviction and 
commitment are bad for they do not show that the plaintiff contracted to 
serve, but to weave certain goods 11

• 

It is interesting at this point to observe that Bayley J.'s statement 
has much in common with those of more modern judges on the distinction 
between a contract of service and a contract for services. There is a 
very obvious difference but it is not easy to put one•s finger on it. 
The 11 control 11 test did not emerge as a so·~ca11ed rule until 184048 but 
this has since proved not to be the magic monoclt with which a judge can 
d·istinguish immediately a servant from an independent contractor. The 
modern position is almost as hazy as in Bayley J.'s day with the proviso 
that today's judges know that there is no simple answer to the problem. 
However, the reasoning of Bayley J.'s, that a man cannot be a servant if in 
the absence of peculiar circumstances he can contract to work for more than 
one employer, 49 appears to beg the question as to the status of the workman. 
Whether there is anything peculiar in the circumstances will to a large 
extent depend on whether the workman is a servant or not. If this were not 
so there could never have been any prosecution~either against a second 
employer for inducing someone else's servant to work for him5or against a 
servant for neglecting or absenting himself from h'is first master's work. 
Thus whether a man with two employers was a servant gu"il ty of an offence 
under Section 3 of the 1823 Act or an independent contractor not subject to 
the Act was a question which depended (as it does today) on the view taken by 
any particular judge of the 11 propriet/of the circumstances. 

Although the 11 Control 11 test as the basis for the distinct·ion can be 
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attributed to the decision in Quarman v. Burnett, 50 there were in fact 
earlier formulations of it by individual judges. The test was evolved 
primarily as a means of distinguishing between servants and independent 
contractors as regards the employer•s liability for the torts of the 
former. Diamond51 states that the argument that an employer was liable 
for the torts of his employee irrespective of the question whether he had 
the power to control, was put as late as Laugher v. Pointer in 182652 where 
it was rejected and the control rule formulated in the judgments of Abbott 
C.J. and Littledale J. The latter judge also appeared in Hardy three years 
later and yet,like Bayley J. in that case1 he did not refer to the control 
test in deciding that no contract of service was involved. Similarly, in 
Lancaster v. Greaves,decided by the Court of King 1 S Bench in 1829, it was 
held that the relation of master and servant must exist under the 1823 Act 
and that a workman who had contracted to build a road for a certain price 
within a certain time was not a servant under a contract of service and not there 
subject to the penalties prescribed by the Act for non-completion. Littledale 
J. was again very brief. He merely stated that "the present plaintiff was 
not the servant of the complainant 11 without alluding to the notion of control 
as a distinguishing characteristic. It is thus curious that, at a time when 
the control factor was playing such an important role in distinguishing 
servants and independent contractors for the pul'poses of their employ .. 
ers' tortious liability, the same concept was not also used to detennine 
whether there was a contract of service for the purposes of the 1823 Act. 

Perhaps the answer is that in cases based on the 1823 Act the Court of 
King's Bench was primarily concerned with the question whether the formal 
information, conviction and commitment established the jurisdiction of the 
magistrates. There was never any need for the Court to go beyond what was 
contained in the information, conviction and commitment and to apply a test 
on all the facts to ascertain the status of the workman. For example in 
Lancaster, Lord Tenterden dist'inguished Lowther v. Lord Radnor, 

53 which 
was similar on its facts, on the ground that in the latter case the decision 
of the Court proceeded on the facts laid before the justice, and the facts 
there stated in the information did show the relation of master and servant; 
and the only question raised was, whether a labourer employed in digging a 
well was within the description of persons made subject to the provisions 
of the statutP~ ~Jhereas in Lancaster it was clear that "the ·information itself 
failed to show such relation; the defendant, therefore, had no jurisdiction, 
and the plaintiff consequently, \vas entit.led to recover. 11 
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d) CQ~clusion_ 

We have been examining some significant provisions of the 1823 
master and servant legislation in comparison with those of the earlier Act 
of 1747. It has been shown that the changes were generally speaking for 
the worse from a servant's point of view and many of them mirrored the 
shift towards the new laissez-faire philosophy with its emphasis on leaving 
the employer, as a capitalist, free from legal restriction. 

The eighty years or so which divided the two Acts was one of the most 
important periods in the history of English social and economic institutions. 
At the end of the first half of the eighteenth century England stood on the 
threshold of a new industrial order. Adam Smith's 11 vJealth of Nations .. had 
not yet been published so that no theory of laissez faire could truly be 
said to have guided the social, economic and political decisions of the day. 
Yet capitalism was already replacing the small cottage industries and small 
independent manufacturers. Certain phenomena were seen to exist in the 
field of money, prices, interest, profits and taxation which were as yet not 
capable of explanation in terms of a theory and could not be successfully 
controlled by the legislature because they were regulated by natural causes. 
We have already noted the way in which the Statute of Apprentices was 
responsible for securing a fair wage to servant and labourer, and that this 
was part of the paternalistic function of the State in the sixteenth century, 
along with the securing of honest manufacture, a just price and a reasonable 
profit. By the end of the first half of the eighteenth century many of the 
laws securing these laudable objects had been jettisoned in the face of 
demands from both the new capitalist employers and their employees. But 
in the early part of the century many of the old laws had been retained to 
a large extent. The legislature "was not prepared to leave commercial men 
entirely free to conduct their businesses as they pleased, and to trust to 
unrestricted competition to produce harmon·ious and equitable results 11

•
54 

The result, not unexpectedly, was a mixture of retaining some of the old 
restrictions on prices and wages and restating others, such as in the 1747 
Act, in a slightly less restrictive form. 

Nowhere is this better illustrated than in relation to the wage fixing 
powers of justices, which were little used during the second half of the 
eighteenth century and were almost completely abolished in 181355 two years 
after the famous decision in R. v. The Justices oE Kent.

56 Here it was 
held that the power to rate wages was still extant but that, since it was 
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discretionary, justices were correct in their refusal to exercise it. 

We have seen that the power of the justices to rate wages was orginally 
introduced by Section 4 of the Statute of Apprentices to ensure a fair return 
for labour and that the idea of working for a statutory wage was the result 
of the Statute of Labourers at a time when the main object was to prevent 
higher wages being secured by labourers. By the end of the eighteenth 
century this situation was reversed. Justices were of the opinion, in 
response to the new laissez faire philosophy, that interference on their 
part was not beneficial to the economy as being contrary to the laws of nature 
and that consequently parties to a contract of service ought to be left to 
fix their own rates. The theory naturally provided an excellent excuse for 
their actions which, as employers themselves or close friends of other local 
employers, l~esulted in the lowest possible wages being paid in pursuit of 
the maximisation of profits. In view of the generally low level of honesty 
and integrity among justices during this period it is doubtful ltJhether wages 
would have been significantly higher even if they had excercised their 
discretionary jurisdiction. The contrary is expressed by Henry Fielding in 
11 An Enquiry into the Causes of the Late Increase of Robbers 11 published in 
1751. Fielding argued that the disuse of the powers of justices to rate 
wages was one of the causes of a recent increase in the number of robbers and 
that there vJould not be oppression by the justices in rating wages because 
ti1ey would not ''unite in a cruel and flagitious act, by which they would be 
liable to the condemnation of their own consciences, and to be reproached 
by the example of all their neighbouring countries. 11 It is recognised, however, 
that Henry F·ie'lding was outstanding as a magistrate because of his honesty 
and integrity and that there was little to distinguish the vast majority of 
other justices in their corrupt administration of justice. Consequently, his 
honest optimism was probably misplaced. 

In spite of the general trend towards disuse of the rating power in the 
second half of the eighteenth century there were still instances of legislation 
affecting particular trades which did give this authority. 57 The general 

trend is well illustrated in the wool trade where.although wage fixing for 
wool weavers was approved in 1756, there was a strong movement by wool trade 
employers v1hich resulted in the repeal of the 'relevant legislation scarcely 
one year later. According to the Webbs 58 the struggle over the Woollen Cloth 
Weavers Act of 1756 marked the passage from the old ideas to the new. But 
the fact that there were Acts after this date which implemented wage fixing 
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by justices is an ind·ication that no such hard and fast line can be drawn. 

The failure of the legislature to generally re-establish the rating 
powers of justices, in line with the growing awareness of laissez faire, 
led to workers having to look after themselves to secure a fair wage. 
Inevitably the means whereby this end was effected was through combination. 

It is not proposed at this point to discuss the common law concept of 
conspiracy and the CombinationActs ofl799 and 1800 which, until their 
partial repeal in 1824 and 1825, rendered recourse to the common law 
doctrine of conspiracy unnecessary. The purpose of this part of the 
introduction has been to discuss the English criminal law sanctions affecting 
the contract of service between an individual master and servant as a preface 
to an examination of their implementation and adoption in the New South Wales 
and Van Diemen•s Land Colonies, at first through General Orders of the 
Governors and later by important colonial master and servant legislation passed 
between 1828 and 1856. Admittedly, the Combination Acts were part of colonial 
law until their partial repeal by the 1824-1825 legislation in England, and 
this in turn became part of the law of the colony, 59 but the former Acts seem 
to have been of very little consequence in the colony. Far more effective 
sanctions were available for a largely convict ~opulation. The first 
recorded60 attempt to combine by convict servants was as 1 ate as 1822 when a 
convict was brought before magistrates at Liverpool. charged with the offence 
of inciting his master's servants to combine for the purpose of obliging 
him to raise their wages and increase their rations. The unfortuante man 
was sentenced to so 1 i tary confinement on bread and water for one month, 
with 500 lashes and the additional punishment spending the remainder of 
his original sentence at a penal settlement. This action seems to have been 
effective in convincing other convicts, who might have been similarly 
inclined, of the futil 'ity of such conduct, 

Free labourers, however, do not seem to have been deterred by this. The 
first recorded61 attempt to combine by free labourers was in June 1824 when 
a number of coopers were committed for trial for conspiracy against their 
employer's interests in combining to demand a greater rate of wages than 
was usual or a'llowable. Coghlan explains the fact that there is no record 
of their trial by pointing to the repeal in the U.K. of the Combination Acts 
"shortly afterv;ards", which cancelled the·ir offence. But this can more 
easi'ly be accounted for by lack of certainty, at that time, on the question 
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whether the Act applied in the colony. News of the repeal in June 1824 
would not have. reached the colony for five months or more during which 
time it would have been possible to have tried and convicted the offenders. 
If Coghlan is correct in his assertion it is more than a little ironic 
that news of the repeal which appears to have reached Australia so quickly 
did not filter through more rapidly to areas much less remote from London. 
The 1824 Act62 was apparently passed so quietly and quickly that magistrates 
in one Lancashire town sentenced several cotton-weavers to imprisonment for 
combination some weeks later without being aware of the reform. 63 

C The Reception of English master and servant legislation in N.S.W. 
and V.O.L. 

1) Validit,x of the Governor 1 S Proclamation implementing_ the 

.~!!9J ish 1747 Act 
It has already been noted that throughout the period from settlement 

in 1788 to the establishing of a Legislative Council in N.S.W. (1823) and 
V.D.L. (1825) the labour market was controlled by a series of General 
Orders, Proclamations and Regulations issued by successive Governors, 
affecting both free men and convicts, together with their employers. Despite 
misgivings from time to time64 concerning the use of legislative powers 
by the Governors, no serious problem arose until 1818 when the validity of 
Governor Macquarie's taxing proclamations was successfully challenged, 
leading ultimately to the passing of an English Indemnity Act. 

More important to this discussion was a proclamation issued on 21st 
November 1818, 65 which empowered magistrates to try d·i sputes over wages 
between masters and servants. As the preamble acknowledged, the proclamation 
purported to implement the English 1747 master and servant legislation in the 
colony in view of the 11 doubtful" nature of "its application by its own force. 
These doubts seemed to have been well founded because, shortly afterwards, 
lJudge-Advocate Wylde in the Governor's Court decided that the 1747 Act could 
not apply by its mm force and furthermore, much to t~acquarie's dismay, could 
not be app'lied by the Governor's proclamation. The result of the ruling was 
a public meeting of magistrates and a protest to the Governor against ltJylde's 
decision. However, when an official opinion was sought the Governor was found 
to be without any constitutional authority in attempting to apply British 
statutes in the colony. The opinion given by lJames Stephen Junior66 appears 
to have been based on two grounds. The first was general and could therefore 
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have been applied to all attempts to exercise legislat·ive powers by the 
Governor, as indeed it was in connection with his assumption of broad taxing 
powers. 67 The second was more specifically related to the provisions of the 
1747 Act. 

In the first place Stephen argued that the Colonists took with them to 
a settled country the constitution and laws of England which did not force 
them to accede to the irresponsible exercise of the legislative function. 
Secondly, there was a vital distinction between Macquarie's proclamation 
and the 1747 Act which clearly made the former a denial of an important 
right set out in the latter. A comparison of the details of the proclamation 
and the provisions of the 1747 Act reveal a number of minor differences 
purporting to make the English legislation more suitable to the conditions 
of the colony. For example, the proclamation applied to the classes of 
servants covered by it ''whether the said Servant, Artificer, Mechanic or 
Labourer shall be a Convict transporter hither, and still under sentence of 
the law, or a Free man or woman." It also, not unnaturally, permitted 
discharge from service as a remedy for a servant only if[he was]a "Free Man 
or Woman", and, unlike the English Act the proclamation did not make similar 
provision for apprentices. But it was the absence of any provision similar 
to Section 5 of the 1747 Act, which gave a righ~ of appeal to Quarter Sessions 
against a decision of a magistrate, that led to its more specific condemnation 
by Stephen. This defect was almost certainly not an oversight on the part 
of the Governor. The difficulty lay in the fact that there was no Quarter 
Sessions jurisdiction in N.S.W. and V.O.L. at that time, so that "if the 
Act were considered to be in force there it would arm the Magistrates with 
the power of deciding without appeal. a power which the legislature did not 
deem it expedient to confer in this Country". 

The general criticism was nullified by the provisions of the British 
Act of 1823 setting up a Legislative Council and, inter alia, establishing 
Courts of Quarter Sessions, but the uncertainty as to the effect of the 
proclamation and the application of the 1747 Act remained in N.S.W. until 
the fiTst colonial master and servant legislation was passed ·in 1828; in 
V.D.L. doubts were not finally dispelled until 1840. 

The British Act of July 1823, entitled "An Act for the better administratio 
of Justice in N.S.W. and V.D.L." 68 provided for a Legislative Council in 
the former and a new system of courts for both N.S.W. and V.D.L. The Supreme 
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Court of V.D.L. was founded on this authority as were the inferior Courts 
of General or Quarter Sessions (criminal) and Courts of Request (civil)~ but 
the powers of magistrates acting alone or with another 11 0Ut of sessions 11 

were overlooked by the Act. This defect was however remedied in 1825 by an 
Act passed by the newly formed Legislative Council which in effect authorised 
Courts of Petty Sessions. 

2) Judicial decisigns on the Rec~pj:ioll_Q_f_specifig__j:ng1j~aster 
and servant statutes 

In June 1825 V.D.L. was separated from N.S.W. by an Order in Council 
which set up an independent Legislative Council and in V.O.l. in 1828 the 

''Australian Courts Act69 re-enacted the 1823 provisions with some amendments. 
The well-known Section 24 established a date for the reception of British 
Statutes and the unenacted law, although for many years there was still no 
easy answer to the question whether any particular Statute or common law 
principle was embodied in colonial law. The problem is well illustrated in 
the field of employee legislation by two cases to come before the Queensland 
Supreme Court, Bilby v. Hartley and Walsh v. Kent, although strictly 
speaking only the latter involved an English master and servant Act. 

In Bilby v. Hartley and others, 7° Frederick Bi 1 by, a shearer, .had 
attempted to persuade three non-unionists to contribute to a fine for certain 
shearers who were awaiting trial for cutting a bridge. The non-unionists 
were threatened, inter alia, with being chucked out of dinner at the sh~ep 
station if they did not contribute and were also told they would be roughly 
handled if they came in to tea. They considered their lives in danger and 
complained to the manager of the station who advised them to seek the protection 
of the law. Bilby was convicted of an offence under Section 3 of the English 
Act of 182571 and was fined £10 plus costs or three months imprisonment in 
default. The main object of the Act was to legalise only certain combinations 
workmen in contrast to an 1824 Statute which had been much more beneficial 
to the trade union movement in removing completely the shackles of the Combinatior 
Acts; but the 1825 leg·islation had also provided in very broad and undefined terms 
for penalties to be imposed against individuals which rendered unlawful many 
acts performed in support of a combination as "coercion" or "intimidation". 
Thus Section 3 stated that every person who, by violence, threats or other 
means, intimidated another should be sentenced to a period of imprisonment 
not exceeding three months with hard labour. On appeal to the Full Court it was 
argued in Bilby•s defence that the 1825 Act was not in force in the colony of 
Queensland, 
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The Chief Justice, decided the case in two parts. Firsts assuming 
the Act was applicable to the colony he thought that intimidation had been 
established on the facts because, although he could not bring himself to 
use most of the foul language of Bilby to justify his finding, 72 he 
thought that the threat to 11 Chuck out 11 the non-unionists did amount to 
intimidation. Secondly, he tackled the problem of the applicability of 
the 1825 Act, a question which should surely have been answered first. 
Two issues were relevant here: first, the meaning of Section 24 of the 
Australian Courts Act as towhat law was imported into the colony; and 
secondly, the extent to which the English 1825 Act was repugnant either to 
the circumstances existing in N.S.W. in 1892 or to the circumstances 
existing in 1828 when the Australian Courts Act was passed. 

Section 24 provided 11 that all laws and statutes in force within the 
realm of England at the time of the passing of this Act (not being 
inconsistent herewith, or with any character or letters patent, or order in 
council which may be issued in pursuance hereof) shall be applied in the 
administration of justice in the Courts of N.S.W. and V.D.L. respectively 
as far as the same can be applied within the said Colonies, ... 11 

The Chief Justice was of the opinion that :he words ~~administration of 
justice 11 referred not only to the practice of the English Courts but extended 
to cover the whole area of English substantive law in so far as it could be 
applied to the circumstances of the colony. He further thought that even 
though the 1825 Act was not applicable in 1828 because of the peculiar 
circumstances of the colony yet 11 if in the progress of life and society, 
circumstances so altered within the colony that it would apply, or might be 
applicable then, I think, it would have to be applied, because there are 
many things which legislatures do not legislate for immediately 11

• He 
continued, 11 They legislate not only for immediate.ly existing evils, but for 
prospective evils that are likely to arise .... A statute is not passed for 
a day; it is passed for all time until the legislature sees fit in its wisdom 
or in its folly, to repeal it, to modify it, or to re-enact something else in 
its place. So long as it is in the Statute Book, if the c-ircumstances to 
which it might apply or ought to apply arise, it is our duty sitting as a 
Court here to apply it. I think the question then is: Is there anything in 6 
George IV so absolutely inconsistent with the circumstances existing at the 
present time that its provisions cannot be applied in the administration of 
justice? On the face of it, looking at this Act which seems to have repealed 
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all the existing Acts affecting labour combinations, and to have passed one 
general statute - I may say that I cannot resist the conclusion that, at all 
events, in respect of this particular offence, there is nothing in the 
statute inconsistent with Hs application in this colony. On the contrary 
it seems to me to apply to the circumstances of this particular case". 73 

In so arguing, his views are in marked contrast to the generally accepted 
approach to the reception of British statutes by the Australian Courts. 74 

The courts would first examine a particular British statute in order to see 
whether it was generally suitable to an overseas colony. The next step was 
to ask the additional question whether such a statute was suitable to the 
circumstances existing in the colony at the time of reception in 1828. 

In the above passage it is clear that Lilley C. J. was begging the 
question. It is difficult to see how the 1825 Act could be 11 in the Statute 
Book 11 unless it had been a.ccepted in 1828 in which case the judge•s 
application of it to the facts in hand was no more than any judge does when 
he applies an Act in court. If it was not applicable because the facts of 
the case did not contravene the Act•s provisions, this says nothing about the 
validity of the Act; and similarly where it was applied because the facts 
did fit its provisions. The only question was whether the British Act was 
in the Statute Book of N.S.W. and hence of Queensland by being received in 
1828. If it was not, because the conditions in N.S.W: at that time were 
not suitable for it, it is difficult to see how it could have been applied in 
1892 no matter how relevant then to the circumstances of the colony or to 
the facts of the case. 

The other judges of the Full Court, Harding and Real JJ. in much shorter 
decisions, reached the same conclusion as to the applicability of the 1825 
Act, without really supporting the Chief Justice's view that even Acts not 
suitable and therefore not received in 1828 could become so at a later date 
vvhen circumstances had changed. Harding J. thought that 11 by 9 George IV all 
English law applicable to the colony at once attached and although the 
occasion for the use of it might not arise for ten years, twenty years or 
fifty years, still it was there as the sanction for the conduct of the people 
thereafter 11

• Unfortunately, although he thought that the 1825 Act was part 
of the received law applicabl.e to the colony in 1828 he was not prepared to 
justify this by reference to the circumstances that existed in N.S.W., 
particularly in the labour market, at that date. 
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On the other hand Real J. was prepared to say that the circumstances 
of the colony in 1828 were such as to render the 1825 Act capable of being 
applied; but he wisely refused to offer an opinion on whether the Act was 
applicable in the light of changed circumstances since 1828 if not applicable 
in the circumstances existing at that time. 

The view propounded by Lilley C.J. had earlier been referred to as 
7! "subsequent attraction" by Lord vJatson in the Privy Council in Cooper v. stuart 

but the principle was relevant only to the reception of unenacted law. The 
Chief Justice in BLLby v. Hartley seems to have applied it erroneously to 
the reception of British Statutes. 

The second of the two Queensland cases was walsh v. Ken/
6 ~tJhere 

Patrick Burns, a shepherd, lodged a complaint against his master W. H. Walsh 
for assault. Walsh pleaded guilty, was fined, and the magistrate purported 
to discharge Burns from his contract. Walsh applied for a writ of 
prohibition to prevent this on the grounds, inter alia, that the magistrate 
had no jurisdiction to order the discharge. Lutwyche J. in a short but 
informative judgment in the Supreme Court found original authority for the 
justice's action in the Statute of Apprentices (5 Eliz., c. 4) and was then 
concerned to see whether the Act was in force in the colony. He pointed 
out that before the Statute was passed a denial of wages, or of meat and 
drink, or a battery on the part of a master justified a servant ·in quitting 
his service without more, 77 but that the Statute did not permit a servant 
to act on his own view of the case since he was bound to prove a lawful cause 
of departure before a justice. 

It is perhaps worth noting at this point that there was really no need 
for the judge to look back as far as the sixteenth century for statutory 

78 
authority. Section 2 of the "1747 Act [a 1 ready referred to J would undoubtedly 
have been applicable to the situation since Lubvycbe J. had found that 
the shepherd Burns was a servant in husbandry. [and came within the Statute 
of Apprentices,and although the 1747 Act did not expressly apply to servants 
in husbandry it was held to have covered such servants by the decision in 
Lowther v. Lord Radnor (1806)] 

There was, however, no doubt in the mind of Lutwyche J. that Burns could 
be properly discharged from his contract of service providing the Statute 
of Apprentices had been received in 1828, and providing there was no colonial 
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Act after that date which repealed its provisions. On the first proviso the 
judge accepted that the Statute had been received in 1828 on the dangerously 
wide ground that "By 9 Geo. IV., c. 83 s. 24 [Australian Courts Act] it is 
provided that all laws and statutes in force within the realm of England at 
the time of the passing of that Act should be applied in the administration of 
justice ·in fLS.W." The learned judge did not seem to be troubled at all by the 
requirement of applicability to the circumstances of the colony in 1828. He then 
explained that given its acceptance in 1828 as part of the law of N.S.W. it 
necessarily became part of the law of Queensland by virtue of Sections 20 and 22 
of the Order in Council of June 1859 which established the colony of Queensland. 
The next step was to ascertain whether any colonial Act had been passed which 
repealed, either expressly or by implication, the Statute of Apprentices. 

The first colonial Act relating to masters and servants was passed in 1828 
by the N.S.'vJ. Legislative Council and was entitled 11 An Act for the better 
regulation of Servants, Labourers, and Workpeople". 79 The preamble,in reciting 
that "many of the Acts of the British Parliament, relating to servants and 
labourers, are not applicable to the colony of N.S.W., and great uncertainties 
consequently prevail in the administration of justice between masters and servan 
in the said colony, 11 gave the .raison d'et.re of the statute. It was therefore 
argued for the master in Walch that since the N.S.W. Act was more suitable to 
the circumstances of the colony in 1828, the Elizabethan Statute obviously could 
not have been appropriate. After referring to this argument Lutwyche J. went 
on to point out that the 1828 Act was repealed and replaced by later N.S.W. and 
Queensland enactments and that none of them expressly repealed[by later N.S.W. 
and Queensland enactments and that none of them expressly repealed]the Statute 
of Apprentices. Moreover the Statute was not even by implication inconsistent 
with the only relevant Queensland master and servant Act then in force. 80 The 
conclusion was therefore, that the magistrate had quite properly exercised his 
jurisdiction under the received Statute of Apprentices. 

It should be noted however that these two Queensland cases are only 
authorities for the reception of the particular Impewial Acts concerned and it 
is not possible to conclude that all general English statutes relating to master 
and servant in existence on July 25th 1828 (the date the Australian Courts Act 
received the Royal Assent) were similarly received as part of the law of both 
N.S.W. and V.D.L. The main ones of 1747, 1766 and 1823 were probably p.rime facie 

suitable to the condition of the colony in 1828 but the position is complicated 
the N.S.W. Master and Servant Act passed a few days before the Australian Courts 
Act; and the argument that its provisions were more suitable to the condition 
of the colony at that time. 
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In view of the fact that it did not expressly repeal any of the English 
Acts it is necessary at this point to turn to the master and servant 
legislation enacted in N.S.W. in 182881 in order to determine, on the one 
hand, the extent to which its provisions were a mere reflection of existing 
English statutory law in this field and, on the other, the extent to which 
it was novel in attempting to meet the very different circumstances of a 
penal colony. 

1) Main provisio~~he N~ Act 
Under Section 1 any artificer, manufacturer, journeyman, workman, 

labourer or servant employed as a menial or house servant or on any form 
or estate, who left his service during the time for which he was hired or 
engaged by a master or employer or who refused or neglected to perform 
diligently the work he was hired or engaged to do, or who returned his 
work or left it before it was finished without the consent of his employer, 
could be arrested and brought before one or more justices who, if no 
reasonable excuse was given, could sentence him to imprisonment for up to 
six months or to hard labour in a house of correction for up to three months. 
In addition the justice could order him to forfeit all wages due or a part 
at his discretion. 

Harsh penalties were also provided for such servants who wilfully or 
negligently spoiled, destroyed or lost goods or materials ~:ntrusted to them 
for work or simp·ly for their care or use by their masters or employers. 
They were liable to pay an amount double the value of the materials damaged 
or lost to the owner (usually the master or employer but not necessarily so) 
and suffer imprisonment until it was paid, or fan ing payment, imprisonment 
for a period of from one to six months. 82 

In a feeble attempt to redress the balance in case the accusation of 
bias was levelled at the colonial legislature, members of which were 
invariably employers, Section 4 provided that if a master or employer ill-used 
his servant the latter could make a complaint on oath leading to the issue 
of a summons by one or more justices, compelling the appearance of the 
master on the day named in the summons, Whether or not the master was 
present on that day a Justice could proceed to hear the case and, if proved, 
award such amends as were thought fair and reasonable, provided the amount 
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did not exceed a sum equal to six months wages of that particular servant. 
(In this way if a master ha 1 ved the wages of his servants he could terrori se 
two for the price of one.) If the master refused to pay the amount awarded 
it could be recovered by distress and sale of his goods and effects. In 
addition, a justice was empowered to discharge the servant from the 
remainder of the period he had contracted to serve. 

Not only was a servant penalised in the manner prescribed by Section 1 
for quitting service but anyone who knowingly received, employed or 
entertained him while he was still employed or retained committed an offence 
under Section 2 and was liable to a fine of between £5 and £20~ half of 
which was awarded to the aggrieved master and the other half paid towards 
maintaining the colony's poor. 

A right of appeal to Quarter Sessions was given against a conviction 
by the justice or justices in all cases, but the amounts of the recognizance 
and sureties were sufficient (£20 recognizance and two sureties of £10 each) 
to ensure that, where a term of imprisonment was ordered, the appellant 
remained in gaol or in the House of Correction until his appeal was heard; 
and since a master could not be imprisoned for an offence under the Act 
only servants suffered in this way. In cases of appeal where a fine rather 
than imprisonment was the sentence, the person convicted was bound to enter 
into a bond, with two sureties of double the amount of the fine. For the 
majority of servants who wished to appeal these requirements were simply too 
much to satisfy and, even where these difficulties were overcome, the prospect 
of losing the appeal was not a cheerful one. For example, a servant 
convicted of harbouring under Section 2 who might have been able to find 
the money to pay a £10 fine (a year 1 s wages for many servants), and who was 
thinking of an appeal, would in all probability decide to pay the fine rather 
than risk the amount being increased to £20 at Quarter Sessions plus the costs 
of the appeal, with imprisonment on default until the total sum was paid. So 
much for the laudable words of the Act: that 11 if any person conv"icted of any 
offence . punishable by this Act, ... shall think himself 
agrieved, ... such person shall have liberty to appeal 11

•
83 

Having summarised the main provisions of the Act the question is raised 
to what extent was the Act inconsistent with the existing English master 
and servant legislation? 
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2) ~.? of emplQY_~~~ff~ct~_Q_ 
The N.S.W. 1828 Act was much wider than the English legislation in terms 

of the types of employee affected: It was held in Kitchen v. Shaw
84 that 

despite the general phrase 11 0r other person" in the descript·ion of persons 
subject to the Act, a domestic servant was not included because the words 
were to be construed eiusdem generis. The Act under consideration was that of 
1766;85 but the wording of the 1823 Act86 was almost identical, and included 
the same phrase. 87 

On the other hand, the N.S.W. legislation did not attempt to specify 
workmen in particular trades as being covered. A much more general approach 
was taken in applying it to 11 any artificer, manufacturer, journeyman, workman, 
labourer or servant 11

; although Section 1 does then specifically mention menial 
or house servants. 

The circumstances in which an offence was committed under Section 1 
seem to be much the same as in the 1823 Act, with possibly one exception. 
It has already been noted that the English legislation of 1823 distinguished 
between contracts of service in writing signed by the parties and unwritten 
contracts. Where a contract was not in writing a servant committed an 
offence by absenting himself from service before the expiry of the agreed 
term or by neglecting to fulfill his contract or by being guilty of any other 
misconduct or misdemeanour in the execution of his contract. On the other 
hand, where a contract was in writing, a servant could be convicted of an 
additional offence by failing to enter into or commence his service according 
to his contract 11

• The colonial Act of 1828 did not make this distinction 
between written and unwritten contra of service although the language of 
Section 1 would seem to be wide enough to cover a ilure to commence service 
accord·ing to the agreement as an absence 11 during any part of the time for 
which he or she shall have been so hired or engaged 11

, without the need for 
the contract to be in writing. 

Moreover, the colonial legislation was wider in another respect than 
the English 1823 Act since it enacted in the latter part of Section l the 
infamous pieceworker clause of the Statute of Apprentices whereby it was 
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made an offence to return or leave work unfinished. 

4) Penal 
Both Acts enabled one justice to exercise jurisdiction but there were 

some significant differences in the penalties which could be imposed by him 
for a servant 1 s breach of contract. 

In 174788 the alternatives available to a magistrate in England were 
either committa 1 to a house of correction for up to one month with 
correction by whipping or the discharge of the servant from his service. 
This was altered in 1766,89 without the earlier Act being repealed. to 
enable a justice to send a servant to the house of correction for a period 
of from one to three months. An attempt to combine the punishments of the 
two Acts \'las rejected as beyond the jurisdiction of a justice in Rex v. 
Hoseason (1811 )90 lttith the result that a justice purporting to act under the 
later Act could not order bodily correction by whipping during a one to three 
month stay in the house of correction. If he wanted to have the servant 
whipped as well as imprisoned he could only commit for a period of up to one 
month in accordance with the 1747 Act. 

By the 1823 Act, 91 which extended the earlier penalties, the 
alternatives were restated as either a maximum of three months hard labour 
in a house of correction with abatement of the whole or part of the servant's 
wages or discharge of the contract of service. Again, although the Act did 
not expressly say so, there was jud·icial authority for the fact that whipping 
could form no part of the servant's sentence. In wood v. Fenwick (1842) 92 

a complaint was made under Section 3 of the 1823 Act against a servant for 
absenting himself from his service. The conviction stated that he should be 
imprisoned in the house of correction, 11 ther·e to remain and be held to hard 
·labour for one month, 11 but the commitment required the keeper to receive him 
·into custody 11 and there to remain and be corrected and held to hard labour 
for one month 11

, following the pattern of Section 2 of the 1747 Act. It was 
held that 11 the correction 11 referred to must be understood to mean something 
beyond hard labour and therefore the commitment was bad in two respects: 
because it varied from the conviction and because it authorised a punishment 
not warranted by the statute. 

It seems also that a justice could not impose both penalties at the 
same time. He could order imprisonment with hard labour and abatement of wages. 
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or discharge from service, but could not commit for punishment and also 
discharge the servant. 

The 1828 N.S.W. Act93 constituted a considerable departure from these 
prov1s1ons. After conviction of a servant there remai.ned the possibility 
of up to three months imprisonment in a house of correction with hard labour, 
together with forfeiture of all or part of the servant's 1t1ages; but the 
alternative of discharging him from his contract was replaced by the harsher 
measure of imprisonment in a common gaol for up to six months with the 
additional penalty of forfeiture of all or part of his wages. 94 

5) ~!il fully or negl i ge!lt1L~1JJ.!:!.9_L destro_yi.!1JL.2D~ods_ 
With regard to Section 3 of the 1828 legislation which made it an 

offence for a servant to wilfully or negligently spoil, destroy, or lose any 
goods, wares, vJork or materials entrusted to his care by his master, there 
was again a substantial difference when compared with the English legislation. 

Numerous Acts were passed in England in the eighteenth century in order 
to deal with the problem of servants ''purloining or embezzling" their 
masters' goods but it is difficult to find any precedent making merely losing 
goods carelessly a criminal offence with the drastic penalties imposed by 
the colonial Act. Doubtless it was easy for a servant to say that he had 
lost his master 1 S goods when in fact he had purloined or embezzled them and 
in many cases in the eighteenth century the embezzlement would be established 
before a magistrate by very 1 ittle more than the fact that the servant was 
not able to account for them, but it was a far cry from this to enacting that 
the loss of goods in itself be penalised as an offence. The nearest the 
English legislation came to this was in Sec on 6 of an Act passed in 177795 

which enabled a servant to be convicted or purloining or embezzling even 
though no proof was given as to whom the materials belonged. He was convicted 
on a suspicion of the goods having been embezzled and his failure to account 
for them to the satisfaction of the justices; the onus of disproving the 
allegation was on him and the allegation could be made in relation to all 
work materials which were, or had at any time been, in his possession as a 
servant in the trades mentioned in the Act. 

For example in Davis v. Nest and Others (1833) 96 a servant in the woo'l 
trade was tried before magistrates on the oath of a credible witness of 
having in his possession certain materials used in woollen manufacture. ThesE-~ 
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materia·ls were suspected of having been embezzled and purloined by him and 

he was convicted because he could not produce either the person from whom 
he bought the materials or a satisfactory account of them. 

The earliest eighteenth century97 statute which specifically applied 
to servants embezzling their masters goods was one passed in 1701 11 for 
the more effectual preventing the Abuses and Frauds of Persons employed in 
working up the Woollen, Linen, Fustian, Cotton and Iron ~1anufactures 

of this Kingdom 11 which \vas amended in 174098 and extended to workers in 
various aspects of the leather industry. Section 1 of the last mentioned 

statute enacted that persons employed in the stated trades who purloined, 
embezzled, secreted, sold, pawned, exchanged or otherwise illegally disposed 

of materials with which they had been entrusted would incur the severe 
penalties mentioned. These were, for a first offence, forfeiture of double 
the damages sustained by the owner plus full costs of the prosecution and, 
in the event of immediate payment not being made, imprisonment and whipping 

in a house of correction with hard labour for up to fourteen days; and or 
a subsequent conviction, forfeiture of four times the value of damages 
sustained by the owner plus the costs of prosecution, with between one and 
three months hard labour and a publ·ic whipping 11 0nce or oftener'' at the 
discretion of the justice, if payment was not immediately forthcoming. 

Harsh as these penalties might seem, they do not appear to have 
succeeded in their purpose because less than a decade later in 174999 a 
whole new batch of trades was added to the list and there was a further 
·increase in penal ties on the grounds that the "forfeitures to which offenders 

against the previous acts are subjected have not been sufficient to deter 
persons from committing the offences thereby ·intended to be prevented 11

• 

There can be little doubt that the main object of punishment during the 
eighteenth century was to deter. Holdsworth100 has remarked that during 
this period the 11 punishments were sometimes barbarous, quite unsystematic, 

and, by rea son of their frequent mitigation (caused to a large extent by 
their undue severity) so uncertain in their operation that they were ineffective 
to accompl·ish the only end at which they aimed deterrence". Blackstone101 

and Madan 102 among others recognised this but the Legislature, throughout 
much of the eighteenth century, tended to take the view that if the existing 
penalties did not deter, they needed to be increased. And so it was with 
the criminal offence of embezzlement by servants. 
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In 1777103 it v>~as thought necessary to 11 Vary 11 the punishment. The 
variation took the inevitab"le form of a further increase in prison terms with 
hard labour. A first offence was to incur a period of imprisonment of 
between fourteen days and three months, with hard labour and for subsequent 
offenders, from three to six months hard labour. Whipping did not entirely 
disappear under the Act but was destined to play a more subdued role in the 
general deterring effect of these sentences since justices were empowered 
to av.Jard a public whipping only once 11 if such addit·ional punishment shall . 
be deemed proper 11

• 

These were the English statutes which formed the background for Section 
3 of the 1828 N.SJ'L master and servant legislation. As has already been 
indicated the colonial legislation went considerably further by penalising 
mere careless loss on the part of a servant. Moreover, it should be noted 
that the English Acts were designed primarily to prevent particular abuses 
in basic manufacturing trades where continual handling of his master•s 
materials, sometimes in a servant's own home, gave rise to easy opportunities 
for pilfering. Domestic servants were not mentioned in the Acts and 
consequently were not effected by them, but that class of servants was 
specifically covered by the colonia·! Act of 1828. The result was that if 
a domestic servant, for example, a maid, lost one of the hundreds of items 
belonging to her master that she might have entrusted to her care in the 
course of her duties during one week she could be convicted and punished 
under Section 3. Thus, in this area the colonial Act with its acceptance 
of mere loss as constituting an offence together with the fact that all 
ser·vants were covered by H, was the cause of consi rable injustice and 
oppression for colonial servants and was in no way a mere reflec on of 
existing English law. 

One further point is worth making here. The English legislation 
considered above was limited to embezzling, purloining, secreting, selling, 
pawning, exchanging, or otherwise unlawfully disposing of materials or wares; 
it did not apply to vdl fully or negligently spoiling or injuring property 
entrusted to a servant by his master. Certain other eighteenth century English 
Acts did provide penalties for spoiling work but in the main this was done 
as part of the general regulation of workmen in particular trades and more 
especially to combat the increasingly effective use of combinations of 
workmen in thosetrades. For examp.le9 in 1725.104 an Act was passed to make 
combinations of wool combers, weavers, and of frameworker knitters and stocking 
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makers illegal, and included a clause prohibiting spoiling of goods by 
individual woolcombers, weavers or any person retained or employed in "the 
art or mystery" of a woolcomber or weaver. t~ore specifically, the offence 
was committed by any such person \'lho "shall w"il fully damnify, spoil or destroy 

... any of the goods, wares or works committed to his care or charge, or 
wherewith he shall be entrusted". Every person convicted before tltJo or more 
justices was required to forfeit and pay to the owner double the value of 

the goods, which was to be levied by distress and sale of the offender 1
S 

goods. If the amount of the forfeiture was not forthcoming the servant was 
committed to a house of correction for up to three months with hard labour 
or until satisfaction was made. These provisions were extended in 1749105 

to journeymen, dyers. hot pressers and all others in the woollen manufactures 
and to all persons employed in the silk, mohair, fur, hemp, flax, linen, 
cotton fustian, iron and leather trades and in the making of hats or felts. 

It is important to appreciate that the industries to which these Acts 
applied were not randomly selected. They were trades in which a very 
considerable amount of disruption by organised groups of workers had been 
experienced106 and it was not until the Combination Acts of 1799 and 1800 
that a more general approach was adopted. The partial repeal of the Acts 
in 1824 and 1825 took with it these earlier prohibitions against combinations 
in particular trades, but the offence of spoiling etc. committed by 
individuals remained so that there was some justification for its appearance 

in the 1823 IL S. ~L Act. 

It should also be noted that the English leg·islation required tile 
spoiling or destroying to have been committed ~vi lfu"lly rather than negligently, 

unlike the N.S.W. Act. Thus, for example, a domes c cook who burnt a 
cake carelessly was in a much more serious position if she performed this 
historic act in N.S.W. after 1828 than if she had been a cook in England. 
\iJhat might perhaps have been her one and only culinary failure would have 
constituted an offence under Section 3, even though her carelessness might 
not have amounted to a breach of contract at common law and probably would 

not have justified summary dismissa·l. 

Like the substance of the colonial offences described in Section 3 
the stated penalties were also inconsistent with existing English law. but 
whereas, generally speaking, the offences compared unfavourably from the 

point of view of colonial servants the reverse was true with regard to 
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penalties. A colonial magistrate could not order a flogging and~ moreover 
a term of imprisonment after failure to pay the forfeHure could not be given 
with hard labour. Forfeiture of double the value of the goods spoiled or lost 
was considered to be a sufficient deterrant and it also appealed to employers 
who could expect to make a 100% profit after a successful prosecution, 
providing they only prosecuted those servants who were able to pay the amount 
and providing the servants did not choose to go to prison instead. 

6) offences 
Section 4 of the N.S.W. Act gave a servant a remedy against his master 

vJhere the latter "shall ill-use" the former. "Ill usage" \vas not defined 
and the answer to the question whether "ill usage" ·inc·luded non-payment of 
wages due, as well as physical mistreatment was uncertain. At first sight 
it would appear that this was so because the amount of the "fair and reasonable 
amends" to be awarded by a justice by vJay of remedy was limited by reference 
to an amount representing six months• vJages of the servant concerned. But it 
should be noted that the reference to wages in this section did not necessarily 
imply a right to recover unpaid ~vages. The amount ordered to be paid may only 
have constituted what was thought to be a fair and reasonable compensation for 
the ill usage, with the maximum amount recoverable calculated in each case 
by reference to the six month wage figure. Because the reference to wages 
in this way did not necessarily imply a right to recover up to six months' 
unpaid wages it cannot be convincingly argued on this ground that "ill usage'' 
must therefore have included "non-payment of \<Jages 11

• As will be seen, the 
English legislation also empowered a justice to award what was fair and 

reasonable by way of amends to a servant for misusage or cruelty but the EnrJl ish 
Acts gave separately a clear power to order payment of wages as such, and 
thereby acknowledged a servant's right to recover them within limits. It seems 
unlikely. however, that the coloni legislature intended to exclude magisterial 

regulation of this vital aspect of the employment relation (leaving it to 
the individual servant to take separate proceedings for recovery of the amount) 
and, in view of the silence of the other provisions and the ·important English 
·legislative precedents, His possible that the word "ill-usage 11 referred to 
both cruelty and non-payment of wages. If this is a correct assumption the 
amends awarded vJhere in usage was in the form of non-payment of wages due 
must have included an amount constituting the unpaid wage~ providing this was 
a 11 fa·ir and reasonable 11 amount and d·id not exceed the six month wage figure. 

The most recent English Statute before 1828 which specifically referred 
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to ill-usage in the sense of physical cruelty was the 1747 Act107 which, 

as we have seen, gave the sole remedy of discharge where there was any 

"misusage, refusa·l of necessary provision, cruelty or other ill treatment". 

A separate section108 permitted recovery of a wages amount 111hich a justice 

thought v1as "just and reasonable", up to a maximum of£10 for certain 

categories of servants and £5 for others. In 1823109 the limit was raised 

to £10 for all servants covered by the Act. 

The procedure for bringing a complaint before a justice and the nature 

of the penalties to be imposed were very similar to those in the N.S.W. Act. 

In N.S.vJ. however, the effect of combining the "physical mistreatment" and 

"non-payment of wages" aspects of ill-usage in one section, with two separate 

remedies i.e. amends and discharge, capable of being applied as alternatives, 

was to deprive a servant of his right to have his contract of service discharged 

on proof of physical mistreatment by his master. Under the English legislation 

this was the only remedy given where there was ill-usage of this type. 

Moreover, because the colonial Act permitted a justice to award amends as an 
alternative to discharging from service, a servant could, despite winning his 

case, be forced to continue in service with a cruel master, a device probably 

dictated by the recurrent shortages of labour in the colony. 

At the time the N.S.W. legislation was passed there does not appear to 

have been any real difference between the maximum amount of wages recoverable 

in England and in the colony. Contrasted with the £10 maximum in England were 

the six months wages of, for example, N.S.~J. mechanics who~in 1833,could 

earn £15-£20 per annum with r·ations and lodgings or, at the other end of the 

scale, agricultural labourers who~in l83l;were earning from £10-£14 per 

annum. 110 It is safe to say that,as time went on,the N.S.W. servant was in 

a happier position than his counterpart in England in not being limited to 

any specific amountJbecause as wages rose so did the maximum recoverable 

by him under the Act. It was,of course, possible for the English workman to 

recover sums owing in excess of £10 by an action in the High Court (after 1846 

in the County Court) and for the colonial servant to sue in the Supreme Court 

where more than £10 was due, but many servants must have been unaware that 
such a course was open to them. 

It should be noted too that, although the colonial legislation placed 

a limit of six months wages on the amount recoverable by a servant for ill

usage, no similar restriction existed where a servant was convicted of a 
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breach of contract under Section 1 and in addition to imprisonment was ordered 
to forfeit 11 all or such part 11 of his wages due at the discretion of the justice. 
Thus,where he was paid by the year and the offence was commHted just before 
he was due to be paid,the amount forfeited by him and 11 recovered 11 by his 
master was considerably in excess of the six months wages recoverable in the 
reverse situation. ~·1oreover, the financial gain to be made by the master 
was a strong inducement to fabricate charges of neglect of work shortly before 
pay day. 

7) JS.nowi n~_I_~cei y_"L!:!g_~!D£loyi ng or enter_ta ini Y!9 a servant 
By Section 2,perhaps the most remarkable section in a largely extraordinary 

Act, it was made an offence to 11 knowingly receive, employ or entertain 11 a 
servant who was already employed during the period of his employment without 
his master 1 S consent. The section constituted a restatement in criminal 
form of the civil action for enticing a servant from his master and as such 
the original English legislation would seem to be the Statute of Labourers 
in 1349 on which the civil action has been argued to rest. 

Like the civil action, the N.S.W. statutory offence did not require 
the enticer to have actual"ly employed the servant. A mere 'receiving'' or 
11 entertaining 11 was sufficient in many senses of the words, as is graphically 
illustrated ·in Evans v. walton

111 where an action was brought against the 
defendant who had tricked a publican into believing that his nineteen year old 
daughter was needed by a sick relative; the girl went instead to a 11 house of 
i 11 fame 11 with the defendant and then returned home. The action succeeded on 
the basis that the girl was to be treated as a de facto servant because she 
often assisted her father in the pub.lic-house. Both civil aotion and statutory 
crime al~b emphasised not so much the enticer's knowingly enticing a servant 
as the fact that the wrongdoer knew the servant to be already employed. 

The wording of the colonial Act was sufficiently wide to cover situations 
which would have given rise to a civil action for harbouring a servant i.e. 

where a person, after notice, continued to employ or receive another man's 
servant, although at the time he first hired or received the servant he did 
not know he was already employed and had not enticed him away. Unfortunately, 
however, the terminology of the section was so wide that it was capable of 
being applied where no action at common law would ever have been contemplated. 
It is difficult to escape the conclusion that under the Act a servant who. 
without his master's permission, went home to see his sick father for a few 
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minutes during his working hours, exposed his relative to a penalty for so 
receiving or entertaining him in the house quite apart from any penalties 
which the servant himself might suffer for this action under Section l. In 
this example it would not be easy for the master to point to ensuing damage 
if the servant concerned made up his work later in the day and no action 
would therefore lie at common law against the relative even 
would accept this as "knowingly receiving or entertaining". 
colonial act he was liable to a fine of between £5 and £20, 

assuming a court 
Yet under the 

half of which 
was received by the master, and half pa·id towards maintaining the poor 
of the colony. 

Unlike the civil action with its insistence on loss to the master measured 
by damages, the rationale of the N.S.vJ. statutory criminal offence is more 
difficult to determine. Like the Statute of Labourers itself it can probably 
be ascribed to a general acute shortage of labour giving rise to strong fears 
by employers of losing their labour to another employer who was prepared to 
pay more. Coupled with this was the notion of treating servants who absented 
themselves from their work without excuse as criminals so that one who then 
employed them or otherwise gave them protection was in turn penalised as a 
protector of criminals. 112 

8) Afp_~fu 

A right of appeal from a decision of one or more justices to the next 
Court of Quarter Sessions was given by Section 6 of the N.S.W. Act. This was 
a basic provision available, theoretically, to all persons aggrieved by a 
decision of a magistrate, but because it was hedged about by certain 
restrictions it had the effect of denying appeals to the majority of servants. 

In England the 1747 Act, for example, gave a right of appeal to masters 
and the part-icular types of servant covered by the Act except against an order 
of commitment. l~hen an appeal was heard and determined a Court could award 
reasonable costs not exceeding 40s. In 1766113 it was further enacted that 
a person wishing to appeal (except in cases of commitment114 ) was bound to 
give six days' notice of his intention and within thr·ee days afterwards was 
required to enter into a recognisance with sufficient surety and to agree to 
ab·ide by the judgment of the Justices at Quarter Sessions and to accept their 
award of proper and reasonable costs. 

The need for a recognisance was well ·illustrated in an Act of 1777 "for 
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the better regulating the hat manufactory 11115 which, in the preamble to 
Section 3,stated that earlier legislation regulating abuses and combinations 
in the woollen, linen, fustian, cotton, iron, leather, fur, hemp, flax, moha·ir, 
silk and hat industries had been found to be ~~·ineffectual, by reason that the 
persons convicted of any such offences have a power to appeal to the justices at 
quarter sessions, against any conviction, without being obliged to enter the 
recognizances for their appearance at such sessions to prosecute such appeal, 
and abide the order of such sessions, whereby they evade the punishment 
inflicted by the said act, and hold the same in contempt 11 .l"16 It was therefore 
enacted in Section 3 that, before there could be an appeal against a conviction 
or a suspension of the proceedings under a conviction, the prospective appellant 
was required to enter into a recognisance in the sum of £10 with two sufficient 
sureties in the sum of £5 each for the appearance of the person convicted at 
Quarter Sessions to prosecute the appeal, and to abide by the decision made 
there. 

A further restriction on the right to appeal appeared in the more general 
1823 Act which applied to all servants except those in domestic service and 
which provided that an order made by a justice was final and conclusive when 
it was made for the payment of wages with a certain time. 

The N.S.lJ. Act followed the general pattern of the English legislation 
in granting a right of appeal, but again there were some important 
dissimilarities. For example, under the colonial Act, although recognisances 
and sureties were required, costs capable of being awarded by Quarter Session 
were only lim'ited by what was just and reasonable. With regard to differences 
in the colonial appellants favour it is worth noting that an appeal against 
a conviction ordering a term of imprisonment was permissible as was an appeal 
against an order for payment of wages within a certain period. On the other 
hand, the amounts of the recognisance and sureties required a bond of double 
tile sum adjudged to be forfeited or_,where a term of imprisonment was given,a 
£20 recognisance with two sufficient sureties of £10 each. 

These large amounts reflected poorly on the attitude of the colonial 
legislators towards the working class, especially when one bears in mind the 
earnings of labourers at this time. A servant who wished to appeal against 
his conviction was required to enter ·into a recognisance often involving very 
much more than his annual wage. For example, where a friend or relative of 
a servant was fined the maximum of £20 for receiving or entertaining him under 
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Section 2 the wrongdoer was then bound to enter into a bond of £40 in order 
to appeal~ or, to take another example, where the value of the master's goods 
carelessly lost or damaged under Section 3 was £30, the amount of the bond 
was £60. In short, it is difficult to escape the conclusion that the main 
aim of the section was to deter appeals by servants. 

It has already been noted that two different approaches to the quest·ion 
of the amounts of recognisances had been adopted in England in the master an 
servant legislation of the eighteenth century: the 1766 Act left them to be 
assessed by a justice while the 1777 Act required a fixed amount. The main 
advantage of the former was its flexibility; its main disadvantage was 
the fact that a justice's discretion could be exercised unreasonably to deter 
an appeal in any particular case. Conversely, the main attraction of the 
latter was its consistency, despite its moderately deterring effect on all 
servants' appeals. At first glance Section 6 of the colonial act appears to fall 
intO the latter category but, in effect, it is probably more correct to discribe 

it as an example of the former. The section did not expressly state that the 
amount of a bond was to be left to the discretion of a justice but the practical 
result of providing for "a bond ... in the penal sum of double the amount 
of the penalty so incurred or forfeited", where the amount of the sum to be 
forfeited was, within wide limits, at the discret·ion of the justice (for 
example under Section l), was to make the amount of the bond ultimately depend 
on the exercise of a magisterial discretion. 

9) Jhe_Repugnafl£l. Question 
The comparative survey above has shown that in many fundamental respects 

the colonial Act of 1828 represented a much tougher policy towards colonial 
servants than did the existing English legislation. In general terms, not 
only were more severe penalties imposed on a wider class of servants but 
they were imposed, in some instances, for criminal offences unknown to English 
law. Given these basic discrepancies the question arises whether the N.S.W. 
Master and Ser·vant Act was repugnant to the fundamental principles of English 
law, a question which in theory is not easy to answer mainly because one colonial 
judge 1

S view of what were the fundamental principles was likely to differ 
considerably from another's. 117 In any case there is, perhaps, little to be 
gained by discussing the N.S.W. master and servant legislation and the 
repugnancy question in terms of differing judicial views as to the interpretation 
of the repugnancy doctrine. The Australian Courts Act which set up a review 
procedure by an judges of the Supreme Court of rLS.W. under Section 22,did not 
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receive the royal assent until 25th July 1828, whereas the N.S.\tJ. ~·1aster 

and Servant Act was passed on 17th July 1828. This meant that the latter 
legislation 11 to be considered as to its repugnancy by the procedure laid 
down in Section 29 of the English "N.S.W. Act" of 1823, \1/hereby no proposed 
legislation was to be placed before the Legislative Council or passed as a 
law unless the Chief Justice alone had certified that it was not repugnant 
to the laws of England. Thus the fact that the master and servant legislation 
became law at all is conf·irmation of the fact that Chief Justice Forbes did 
not think it repugnant to English law, and the views of other judges who 
might have differed in their application of the repugnancy doctrine were not 
in anyway relevant to the legal procedure. 

The test of repugnancy to which the colonial master and servant Act 
was subjected had been made clear by Forbes when \"'riting to the Governor in 
1827: a proposed law should not, in the first place, be repugnant to the law 
of England in pari materia but, to the extent that there were differences, 
they should be justi fiab 1 e by reference to different 1 ocal circumstances .118 

It seems likely, therefore, that the numerous differences between the existing 
English legislation concerning the master-servant relation and the provisions 
of the colonial Act of 1828, were noted by Forbes and that he was convinced 
that the vast.ly different c-ircumstances of the colony were sufficient to 
justify them. 

It might be argued that the N.S.~J. naster and Servant Act of '1828 is not 
relevant to the history of master and servant legislation in Tasmania because, 
as from 1825, V.D.L. acquired its own Legislative Council independent from 
that of N.S.W. To a certain extent this is true,but the importance of the 
N.S.W. Act as the first piece of colonial master and servant legislation must 
not be overlooked. Even after 1825 it was only to be expected that the new 
colony should take a great interest in measures passed in N.S.W. In the light 
of the uncertainty that prevailed at that time concerning the applicab·ility 
of British Statutes in general and the English master and servant legislation 
in particular (as evidenced by the preambles in both the 1818 Proclamation and 
the 1828 Act), it is more than likely that similar legislation would have been 
enacted in V.D.L. within a few years had it not been for the passage of the 
Australian Courts Act shortly afterwards. In providing a definite date for 
the reception of British Statutes the ·1 atter Act removed some doubts as to 
the app 1 i cabi 1 ity of ·important British Acts passed since settlement, particularly 
those of 1823, 119 1824120 and 1825121 which were considered vital for the 
regulation of masters and servants in V.D.L. 



- 43 -

Thus in the island colony, where the contract of employment was regulated 
until 1840 mainly by the 1823 Act, the lot of the servant after 1828 was 
marginally happier than than of his N.S.W. counterpart governed by the harsher 
measures of the local Act. Coghlan has argued122 that the N.S.W. legislation, 
which he described as 11 draconian 11

, was merely a r·efl ection of the harsh and 
overbearing policy of the authorities in England towards the labouring class. 
This is a little misleading, how~ver, in its implication that the N.S.W. 
Act was merely an application of existing English law, which was not the case. 
And to the extent that the N.S.W. Act was silent, the local law was not merely 
a reflection of existing English law but was the English law itself, by virtue 
of Section 24 of the Australian Courts Act. 
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1. l Comm. (1st ed.) 106-107; {18th ed.), 111-112. 
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3. Coghlan, Labour and Industry in Australia:') Vol. I, 24. 

4. Coghlan, op. cit., 53 refers to convicts working 11 0n their own hands". 
The phrase was used as early as Langland in Piers Plowman: "Labourers 
that have no land to live on but their hands". See Trevelyan, Eng-lish 
Social History, (2nd ed. 194-6), 11 . 

o. Coghlan, op. cit., Vol. I, 6'1. 

6. In 1811 the powers of magistrates to punish assigned servants for 
breaches of discipline were limited to 50 lashes or 30 days hard labour. 

7. Coghlan, op. cit., 48. 

8. By General Hunter in 1797. 

9. 23 Ed. II I. 

10. Coghlan, op. cit., 65. 

11. Plucknett, History of the Common Law, 32. 

12. Coghlan, op. cit., 59. 

13. Castles. op. cit., 48. 

14. See "Abridgement of General orders" printed in N.S.~J. Almanack 1806, 
for a comprehensive summary of existing orders. 

15. 25 Edw. III, stat. 1, c. 1; 
1 3 R i c h . II , s ta t . 1 , c . 8 ' 
21 Hen. VII I, c. 16. 

37 Edw. III, c. 6; 12 Rich. II, c. 3-9; 
6 Hen. VI, c. 8; 14 and 15 Hen. VIII, c. 2; 

16. 5 Eliz. c. 4. 

17. "Although there remain and stand in force presently a great number 
of acts and statutes concerning the retaining, departing, wages and orders 
of apprentices, servants and labourers, as well in husbandry as in divers 
otl1er arts, mysteries and occupations~ yet partly for the imperfection and 
contrariety that is found, and doth appear in sundry of the said laws, an 
for the variety and numbeT of them, and chiefly for that the wages and 
allowances limited and rated in many of the said statutes, are in divers 
places too small and not answerable to this time, respecting the advancement 
of prices of an things belonging to the said servants and labourers; the 
said laws cannot conveniently, without the 'great grief and burden to the 
poor labourer and hired man, be put in good and due execution~ .and as the 
said several acts and statutes were, at the time of the making of them 
thought to be very good and beneficial to the common wealth of the realm 
(as divers of them are), so if the substance of as many of the said laws 
as are meet to be continued, shall be digested and reduced into on~ sole 
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law and statute, and in the other orders for apprentices servants and 
labourers, there is good hope that it will come to pass, that the same 
law (being duly executed) should banish idleness, advance husbandry, 
and yield unto the hi red person, both in time or scarcity and in the 
time of plenty a convenient proportion of wages". 

18. Its operation was however limited to servants employed in husbandry 
and did not extend to menial or domestic servants. 

19. s. 12. 

20. A proviso ins. 23 permitted servants to go into other shires for haymaking 
etc. if there was none available in their own area, providing they carried 
the required testimon·ial from a justice. And s. 3 of 13,14 Car. 2, c. 13 
extended this to all types of work and authorised a justice of the peace 
to punish as a vagabond in a house of correction any person who refused 
to return to his own parish after the work was over. 

21. The main English Acts up to 1828 were: 7 Geo. I, st. l, c. 13 (tailors); 
9 Geo. I, c. 27 (shoemakers); 13 Geo. II, c. 8 (all leather trades); 
20 Geo. II, c. '19; 27 Geo. II, c. 6; 31 Geo. II, c. 11 (various trades); 
6 Geo. III, c. 25 (agreements for a term); 17 Geo. III, c. 56 (textiles 
etc.); 39 and 40 Geo. III, c. 77 (coal and iron); 4 Geo. IV, c. 34 (all 
trades). 

22. B. & S. Webb, Hi.story of Trade un.ionism {1894), 251. 

23. Entitled, "A Few Remarks on the State of the Laws at present in 
existence for .regulating Masters and Wo.rkpeople". 

24. 20 Geo. II, c. 19. 

25. See Adam Smith, wealth of Nations, bk. i, ch. x, 65. This was 
broadly true although formal determinations of wages are to be 
found in the M. S. Minutes of Quarter Sessions for another half 
century. See B. & S. Webb, op. cit., 49. 

26. s. 1. 

27. Although it was not until 1811 in R. v. Justices of Kent (14 East 395) 
that the wage fixing powers of justices were judicially recognised as 
discretionary. 

28. S. & B. t~ebb, op. cit., 51, 

2 9 . 4 Ge o . IV , c . 34 , 5. 5 . 

30. s. 1. 

31. 31 Geo. II, c. ll, s. 3. (1758). 

32. 27 Geo. II, c. 6, s. 2. (1754). 

33. 10 Geo. IV, c. 52 (1829). 

34. 7 B. & C. 536; 108 E.R. 823. 
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35. s. l. 

36. s. 2. 

37. 1 H. & ~L 560; 3 Ad. & E. 524; 111 E.R. 513. 

38. 5 Geo. IV, c. 18. 

39. It seems from Lancaster v. Greaves (1829) 9 B. &. C. 628; 109 E.R. 233 
that a magistrate could not both commit for puntshment and also discharye 
from service, as he V·Jas only authorised to discharge from service in 
lieu of punishment. 

40. The section \'las often difficult to implement against men who formed part 
of a combination. Holdsworth (op. cit., Vol. XI, 490) citing Hammond, 
The Skilled Labourer, 14 - 15, mentions a letter written to the Earl of 
Northumberland referring to a strike of coal-miners against a combination 
of masters which had attempted to alter their conditions of employment. 
The writer explained that although the power to imprison existed under 
1747 Act, yet where there was a general combination of tbousands of men -
11 in the first place it is difficult to be executed as to seizing the man, 
and even if they should not make a formidable resistance which scarce 
can be presumed, a few only can be taken ... so the punishment of 
probably twenty or forty by a month's confinement in a house of correction, 
does not carry with it the least appearance of terror, so as to induce 
the remaining part of so large a number to submit, and those men that should 
be so confined would be treated as martyrs for the good cause, and be 
supported and caressed, and at the end of the time brought home in triumph, 
so no good effect would arise 11

• (See also Holdsworth, Vol. viii, 382-4). 

41. 12 East 248; 104 E.R. 97. 

42. 14 East 605; 104 E.R. 734. 
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44. s. 1. 

45. s. 4. 

46. Op. cit. 

47. 4 f··1. & R. 295; 109 E.R. 224. See also: Lancaster v. Greaves (9 B. & 
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48. Quarman v. Burnett 6 i•l. & W. 499. 
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50. Op. cit. 
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• 

Real J. (ibid., 139), was so affected by the language used by Bilby 
that he admitted that 11 If it were applied to me, and there were a great 
number there, I should provide myself with a pistol. I would rather pay 
the 6s. lOd. than have it applied to me. 11 To which the Chief Justice 
consolingly replied 11 Most men would prefer to pay 6s. lOd. rather than 
submit to such language. 11 

73. Tbid., 144. 
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gaol see: Holdsworth, op. cit., Vol. XI, 568. 

95. 11 An Act for amending and rendering more effectual the several laws 
now in being for the more effectual preventing of Frauds and Abuses by 
Persons employed in the t·1anufacture of Hats, and in the \tJoollen, Linen, 
Fustian, Cotton, Iron, Leather, Fur, Hemp, Flax, Mohair, and Silk 
Manufactures; and also for making Provisions to prevent Frauds by 
Journeymen Dyers 11

• (17 Geo. III, c. 56.) Under Section 7 of this Act 
an employee was deemed to have embezzled materials remaining after he 
had worked up goods if he had not returned them to his employer within 
8 days. By Section 16 all offences in relation to goods and materials 
were extended to tools and in the manufacture of goods. 

96. 6 C. & P. 167; 172 E.R. 1192. 
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97. Although larceny by a bailee cou.ld be committed by a servant who 
embezzled his master 1 S goods. after having been entrusted with them 
as a bailee, as early as the s·ixteenth century (See Holdsworth. 
op. cit., Vol. XI, 533) 

98. l 3 Geo . II , c. 8. 

99. By 22 Geo. II, c. 27. 

100. op. cit., Vol. XI, 581. 

101. Comm. iv, 19. 

102. Thoughts on Executive tlusUce, 36-37. 

103. 17 Geo. III, c. 56. 

1 04 . 12 Geo . I, c. 34. 

105. 22 Geo. II, c. 27 s. 12. 

106. See Lipson, Economic History oE England, 392-395, for an account of 
the disturbao~ces ·lead·ing to the passage of the "1725 .l\ct. 

107. op. cit., s. 2. The 1823 Act was silent as to physical cruelty, 
although dealing with non-payment of \1/ages. 

l 08. s. l . 

109. Op. cit., S. 2. 

110. Coghlan, op. cit., 20"1-202. 

111. 36 L.J., C.P. 307. See Smith, Law oE Master & Se.rva;r1t, (4th ed., 1885), 
158. 

112. A specific reference to employing or harbouring servants in N.S.W. was 
made in the British Act of 1823 for the better Administration of Justice 
in N.S.l;J. and V.D.L. (4 Geo. IV, c. 96 s. 42) which provided for a civil 
action with treble costs rather than a criminal offence. It applied 
solely to certain categories of immigrant servants who had contracted 
in the U.l<. by way of indenture to serve in N.S.vJ.; it did not purport to 
apply to colonial servants who had contracted in the colony. It was 
re-enacted and extended to V.D.L. by Section 36 of the Australian Courts 
Act 1828. Also worth noting is the context of the section; for it followed 
closely on the heels of one penalising persons assisting the escape of 
convicts (Section 34 in 1823 and Section 39 in 1828). No equivalent to 
Section 42 was enacted with respect to servants in the U.l<. although the 
opportunity had recently existed since the infamous 1823 master and 
servant legislation (4 Geo. IV, c. 34) had been passed just one month 
earlier. 

The civil action also appeared in two Bri sh Acts (5 Geo. IV, c. 86 and 
6 Geo. IV, c. 39) setting up the N.S.W. 11Australian Agricultural Co. 1

' and 
11 Van Diemen 1

S Land Company 11 respectively which, inter alia, permitted 
U.K. servants to contract to serve these Companies in the colonies. 
Section 2 of the 1828 N.S.tL master and servant Act, passed just a few 
days before the Australian Courts Act, was therefore a novel provision in 
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making employing or harbouring a criminal offence in addition and in 
extending it to cover all colonial servants whether indentured 
immigrants or not. Because the Australian Courts Act was a statute of 
paramount force the civil action remained for indented immigrants by 
virtue of Section 36 of that legislation and in other cases by virtue 
of the received unenacted law; but because the criminal offence was no 
longer to be found in English law its appearance in N.S.W. in 1828 
could only have been justified by reference to local conditions. 

113. Op. cit., S.5. 

114. SeeR. v. Justices of Staffordshire, (1810) 12 East 572; 104 E.R. 223. 

115. 1 7 Geo. I I I, c. 55. 

116. SeeR. v. Twyford (1836) 5 A. & E. 430; 1'11 E.R. 1228 where a servant 
was convicted and sentenced to eleven weeks' imprisonment. He gave notice 
of appeal but failed to prosecute it and mandamus was refused because, 
since the convicting justices had power to commit only in case of a 
recognisance not being given, and Quarter Sessions had power only to 
imprison where the magistrates decision was confirmed on appeal, it was 
doubtful whether the justices might afterwards commit in execution. 

117. See for example the opinions of jusges in the Supreme Court of N.S.W. on 
the Act of Council 5 Will. IV. No. 9, referred to in Campbell, "colonial 
Legislation and the Laws of England" Univ. of Tas. L. R., vo·l. 2~ 148~ 
164-166. 

118. H. R. A. Series I' Vol. 8' 284' 16/4/1827. 

119. 4 Geo. IV, c. 34. 

120. 5 Geo. IV, c. 95. 

121. 6 Geo. IV, c. 129. 

122. Op. cit. I 213. 
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CHAPTER 2 

BACKGROUND TO THE APPRENTICES AND SERVANTS ACT (1840) 1 

The courts in V.D.L. continued to apply the received English law of 
master and servant for a considerable period after the enactment of the 1828 
master and servant legislation in N.S.W., and it was not until 1840 that the 
Legislative Council of V.D.L. succeeded in passing a similar statute which 
met with the approval of the British authorities and received the royal assent. 
During the 1830s, with gradually changing conditions in the colony, it was felt 
by the colonists that many English master and servant statutes, although 
legally applicable, were not really suitable to the needs of the colony and 
several unsuccessful attempts were made to correct this si.tuation. 

A Criticisms of the 1837 Act of Council 

Van Diemen 1 s Land might well have had its first master and servant Act 
three years earlier had it not been for the genuine concern shown by the Sec
retary of State in England at the injustice of a number of proposed clauses. 
On Nov. 20th 1837, a bill 11 to consolidate the laws relating to Apprentices and 
Servants 11 was read for the first time in the Legislative Council. Four days 
later it was committed after a second reading and with a speed almost unbecom
ing of parliamentary procedure the committee reported the next day. After a 
single re-committal the bill was read for the third and final time and was 
passed on November 27th 1837. 2 A copy of the Act of Counci"l was sent by the 
Lieutenant-Governor, Sir John Franklin, to England for the royal assent, but 
in the Despatch of 11th July, 1839 from Lord Glenelg, Secretary of State, the 
colonists were informed that the new Queen 11 had been pleased to disallow it 11

• 
3 

Reasons for the refusal were set out at some length, although other 11 0rdin
ances11 which had been disallowed received very little comment. It can there
fore be assumed that considerable importance was attached to explaining the 
defects in the proposed measure. 

In the first place, Lord Glenelg noted that the Act contained clauses 
authorising the infliction on servants and apprentices of severe penalties: 
11 but the offences for which these pun·ishments are denounced are so compre-· 
hensive as to include any misconduct whatever which if not absolu ly venial 
might be culpable only to a very light extent 11

• In addition, he was partic
ularly concerned that the penalties to be imposed were to be left to the 
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discretion of only one Justice of the Peace and, moreover, that the heavy 

penalties on servants were not offset by equivalent penalties for employers: 

"This law also fails in the essential conditions of reciprocity as the 

offences of Masters against their Apprentices and Servants are very inadequa 

ly punishab·le 11
• 

In addition to the general inadequacy of punishments for employer offences 

there were two serious omissions. One of them was the failure to provide any 

remedy of discharge for an apprentice where he comp·lained of in-treatment. 

In fact, although this was not noted by the Secretary of State, Section 5 of the 

Act was so badly phrased that it probably did not give any remedy at an to an 

apprentice where he was ill-used. The section empowered a single just·ice in 

the case of non-payment of wages to order the payment of arrears or, where 

there was ill-treatment, to fine an employer to the extent of six months wages 

of the particular artificer, manufacturer, journeyman, workman, labourer or· 

other servant concerned. But this did not help apprentices who did not receive 

wages; and even those who did receive wages were unable to recover them because thE 

power to order payment was 1 imited to the categories of employees just mention

ed, although a marg·inal note to the section did seem to indicate that a remedy 

was intended to be given to apprentices. 

The other omission referred to in the Despatch was the failure of the Act, 

in cases of cruelty, to expressly reserve to the 11 0rdinary tribunals ... the 

right of inflicting the higher penalties which might be indispensable 11
• In 

other words. extreme cases of cruelty should have been dealt with by Quarter 

Sessions and not disposed of summarily by a single justice. 4 

The final criticism was that the Act ~~embraces the case of Agreements 

for service entered into beyond the limits of Van Diemen 1
S Land [but] does 

not comprise the provisions necessary to prevent the frauds or other mal

practices of which the parties might in such cases be convicted 11
•
5 

With these objections in mind, a revised draft of the disallowed Act was 

introduced on June 6th 1839 almost immediately after the Governor's Address 

at the beginning of the 1839 session. The next day it was read for the second 

time and was committed but it never emerged from committee during that session. 

The main objection to this bill according to the Van Diemen 1 S Land Attorney-

General, Edward Macdowell, was a trivial one. 6 Members of the Legislative 

Council were not opposed to either its principles or its substantive provisions 
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but only to the mode in which it professed to carry into effect those regu
lations affecting female domestic servants guilty of misconduct. During the 
course of discussions the Chief Police Magistrate had stated that the 11 Female 
Factory 11 (where convict women were put to work, most'ly at the wash-tub) was 
the place to which these, mainly free, women would be sent and, although he made 
it apparent that they waul d be much better off there than by being conf·i ned in 
the gaol as the only alternative, 11 yet the sound of the Factory seemed to 
terrify the Country Gentlemen and the measure was accordingly lost11

• In for
warding once qJai n a draft of the bi 1l to the Governor in May 1840 the Attorney
General made it clear that he had since ascertained that 11 it was in the 
competency of the Government to carry the provisions of the Act into effect 
without having recourse to the Factory 11 

/ presumably a reference to imprisonment 
the House of Correction which appeared in the 1840 Act as an alternative to gaol. 

Accordingly, the Governor•s Address for 1840, read on August 15th 1840, 

again proposed consolidating the law of masters, servants and apprentices 
because of the great uncertainty that existed in the administration of 
justice between them, and the fact that many of the U.K. Acts were inapplic-
able to the circumstances of the colony. A revi draft was again submitted 
shortly afterwards8 and, on September 5th 1840, the new Servants and 
Apprentices Act was passed, this time receivin~ the royal assent. 

A detailed analysis of the 1840 legislation in the light of the N.S.W. 
1828 Act as well as in connection with the existing English law will be 
undertaken shortly, but at this point it would be interesting to see whether 
the new Act really did correct the deficiencies of the disallowed 1837 proposal. 

First, there can be no doubt that the 11 Severe penalties'' were not in any 
way alleviated where they were imposed on apprentices and servants- up to one 
month's hard labour for mere breaches of contract in, for example, being 
absent or neglecting or refusing to work or returning work unfinished, with 
the additional penalty of forfeiture of wages in the case of servan 

Secondly, despite the admonit·ion concerning the 11 comprehensive 11 nature 
of the emp.loyee offences covering all shades of misconduct the new Act did not 
alter a single word in describing the offences comprising breaches of contract. 
Even the residual phrase 11 0r shall be guilty of any other misconduct 11 remained. 
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Thirdly, taking heed this time of the words of Lord Glenelg, two or 
more justices were required in the new Act to hear and determine cases. 
It is fair to say that the colonists regarded the rejection of the proposal that 
one justice could impose penalties at his discretion as constituting the 

essential objection on the part of the British Government when the 
definition of employee offences was so wide and the penalties so harsh. 
Thus, rather than attempt to define the offences more rigidly or lessen 
the penalties, they correctly assumed that the authorities in gland 
would be more sympathetic to a comprehensive definition provided that at 
least two justices were required to exercise their discretion as to the 
severe penalties. 

Fourthly, criticism on the grounds of failure of reciprocity, whi 
was stated to be an 11 essential condition 11

, was, not surprisingly, entirely 
neglected in the new legislation. After all, this was what the employer 
colonists thought master and servant legislation regulating the contract of 
service was for - to distinguish "us" from the common herd, the riff-raff 
of a convict colony. 9 It is surprising that the 1840 failure to punish 
employer breaches with equal severity did not meet with a refusal of the 
royal assent in the same way as the 1837 proposal. Why had the principle 
changed in the space of a mere three years? The answer to this question is 
twofold. In the first place it is clear that, although the principle had 
not altered, circumstances in the U.K. had resulted in a change in attitude 

towards employees. 

Early in 1841, when the Secretary of State read the Despatch from 
Franklin containing a copy of the 1840 Act the recent Chartist riots must 
have been uppermost in his mind. The Chartist Movement was a working ass 
movement making political demands but with social and economic pressures 
behind it, which began in 1838 with the publication of a 11 People's Charter''. 
In May 1839 the first of three petitions was presented to Parliament at a 
time of great economic distress but the House of Commons, fearing an attempt 
at revolution, refused to consider it and this led in July 1839 to riots in 
Birmingham and Newport which were put down. These events would certainly 
help to explain the British Government•s more sympathetic attitude to the 
new proposals of the employers constituting the V.D.L. Legislative Council. 
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The second r-eason for the success of the 1840 Act in receiving the roy a 1 
assent was that the principles or essential :conditions enumerated by the 
retary of State were untenable in 1837 and remained so three years later. 
They amounted to a statement of fairness in dealing with disputes between 
masters and servants which was forty years ahead of its me and which, unfort·· 
unately for employees conflic not merely with the proposed colonial ·legis 
lation but also with existing English law. This point was forcefully made by 
the V.D.L. Attorney-General in a letter to the co·lonial Secretary accompany-
ing the 1839 draft bill. 10 After referring to lord Glenelg•s criti sms of 
the disallowed 1837 Act as containing clauses authorising the infliction on 
apprentices and servants of severe penalties for comprehensive offences im
posed by only one justice~ Macdowell acidly commented, "It would be extremely 
unbecoming in one to question the correctness of the sentiments entertained 
by the Secretary of State and expressed in the foregoing paragraph but it 
would be equally unbecoming in me to ignore the wisdom of provisions which 
have been long since incorporated into British Acts of Parliament and which 
are from these copied almost literally as far as the objections in this para
graph are concerned with the disallowed Act 11

• Though the Attorney-General•s 
sentence construe on might have 1 something to be ired, his sally on 
Lord Glenelg•s 11 Sentiments 11 was supported by a reference to the most recent 
English master and servant legislation, which completely undermined the latter•s 
stand. He quite rightly point to the 1823 Actll to show that it authorised any 
one justice to commit a servant guilty of a breach of contract to a House of 
Correction for a reasonable time not exceed·ing three months wi hard labour, 
and to abate a proportion part of his wages. As Macdowell explained, this 
statute was not confined to labouring in any of the trades enumerated but 
extended to all labouring and to every species of misconduct 11 and the only 
difference which an industrious comparison of the British Act with the s
allowed Act enables me to discover, is that the penalty in the dis lowed Act 
is one month's imprisonment less than that given under the English Act 11

• 

On the question of discharge as a remedy for apprentices complaining of 
ill-treatment.1the Attorney-General was forced to admit that he had been in 
error in failing to provide it, although he did point to the marginal note to 
the proposed Section 5 which was some indication that the colonial legislat
ure had, at least, intended to provide it, and explained that this wo d be 
remedied by an entirely separate on which finally appeared as Section 7 
in the 1840 Act. 12 He returned to the attack, however, with regard to Lord 
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Glenelg 1
S objection to the om·ission an express reservation to the ordinary 

tribunals of certain cases of cruelty where the right of inflicting higher 

penalties might have been indispensable. Again Macdowell 1 s main argument lay 

in the English Act itself. The colonial Act had merely 11 fo"llowed the words 11 

of that Statute which con ned no such reservations. Moreover, he was of the 

opinion that such a clause was not, and never had been, necessary. 11 term 

cruelty is one somewhat undefined in its nature. The treatment of the notor

ious Mrs. Brownrigg13 to her apprentices was crueHy but it was murder also, 

and I am not aware that it requi any reservations in an Act of this kind to 

rescue such a case from the summary juri on the Magistrate~~. This was 

supported by a later judicial authority the t that the English Act did 

not apply and justices had no power to convict a servant summarily where ~ris 

offence amounted to a felony. 14 

With regard to the 1840 Act and the Secretary of State~ s final criticism of 

the disallowed 1837 Act ·i.e., that it embraced agreements for service made in 

the U.K. without containing provisions to prevent frauds and other malpr~ctices 

necessarily invo·lved in such a s·ituation, it would be as well to explain at 

this point that the anxiety of the British Government had its roots in the e1d 

of emigration policy. 

8 

In the middle of the 1830s two schemes were in operation for bringing 

immigrants to N.S.W., one di d by the Government of N.S.W. through i 

agent in England acting in conjunction with the English Emigration authori 

ies, the Land and Emigration Commission~ and other known as the 11 Colonial 

Bounty 11 system because a bonus was paid for every approved immigrant landed 

in the colony. The bounty system, though preferred by the colonis for a 

number of reasons, was not under the control the Government Immigration 

Agent and inevitably various frauds and abuses arose where private agen 

ac d for N.S.I~. emp-loyers in securing employees in England. In V.D.L., on 

the other hand, at this time tightly controlled emigration vJas entirely in 

the hands of the English Emigrat·ion authorities and no bounty system was in 

operation. Although the disallowed 1837 Act purported to regulate con 

of emp-loyment entered into in the U.K., on the arrival the immigran in 

V.D.L., no further clauses existed to prevent un ir practices in U.K., 

because the size of the problem was not great so long as immigra on remained 

solely a matter for the Land and Emigration Commissioners. 



- 57 -

There was also another factor which might have explained the c ticised 

omission. In Nov. 1837, when the Act which was la r d·isa"llowed was pa 

by the Legislative Council, immigrant servants were not despera ly required, 

with the exception of domestic servan , as reported by Franklin in Apri 1 

1838. The convict assignment sys tern was wide-spread and generally sa t·i s factor·y, 

which meant that it was difficult to justify cons-iderable expenditure in bring-· 

out out free labourers when there was every possibility that with no emp.loyment 

they would depart for other states. Legisla on to remedy abuses where contra 

of service were entered into outside V.D.L. was not therefore great concern 

to the colonists at this time. But in June 1840 the assignment of newly 

arrived convicts ceased and then, as Coghlan has remarked, "the labour question 

assumed a different aspect"~ 5 

Employers in V.D.L. quickly realised the need to attract immigrants to the 

colony and ~ld a meeting to press the Governor for the introduc on of a 

bounty scheme similar to the one operating in N.S.t•J., to which the Governor 

agreed. Three months later, in September, the 1840 Servants and Apprentices 

Act was passed and yet, despite a new awareness of the importance of immigrat-

ion and of the pending bounty system as a priva ven s 11 d 

not attempt to lay down any rules for the regulation of known abuses in such a 

scheme. The explanation is to be found in the inability of the colonial Govern

ment to legislate at all to prevent malpractices in connection with agreements 

for service entered into beyond the limits of V.D.L. 

The 1840 Act, like the earlier disallowed one, was only in nded to enable 

parties who had entered ·into such contracts to gain the protection (if that is 

the correct word from the point of view of the servants) of its provisions upon 

arrival in the colony and "the frauds or ma·lpractices of which pa es contract-

ing out of this Island might be convicted cannot in any way be a by this 

Act"~ 6 The main concern of the colonis was merely to remedy situation 

which had existed previously where, because of uncertainty as to applicat-

ion of received English master and servant legislation and doubt as to the 

enforceability in the colonial courts of contracts of serv·ice ente into 

outside V.D.L., both parties, if not in point of law at least in point of 

pract·i ca 1 uti 1 i ty, were 1 eft remed·i 1 ess. As the Attorney-Genera·! had commented 

in 1839, 11 no gentleman in the profess·ion recoll for at least six _years a 

single action successfully terminated brought either by a master against a 

servant or by a servant against a master for the v·iolation of any contract 

entered into by an Indented (sic] Servant 11
• Thus when the Governor Sir John 
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17 Franklin wro his Despa en osing a copy recen y passed 1840 Act, 
he stressed both the need in the colony for that piece of 1 sla on and 
the importance of an Act being passed in t Britain to provi an easier 
mode of rendering contracts for service made in the U.K. effectual in the 
colony. 

The Governor' had sought the advice of the Attorney-General as to the 
form of an agreement to be ente into by emigrants re leaving the mother 
country in order to bring them w·ithin the provisions of the 1840 Act on their 
arrival in the colony and, ite "every possible consi ration with an 
anx·iety to discover the means of legally ting a most desirable object", 
the Attorney-General was of the opinion18 that this could be done only by an 
Act of the Imperial Parliament or by colonial employers going to the U.K., 
entering into contracts with servan there and then returning to the colony 
accompanied by them. Needless to say, the 1 r was not a very prac ca·l 
suggestion for V.O.L. employers and a th·ird possibility was considered, namely, 
the appointment in England of an agent who would enter into such contracts on 
behalf of colonial employers. is proposal was only tentatively put forward 
because Macdowell was not rely sure that the contra would valid in 
the colony. But on one point he expressed no doub whatsoever: that whether 
the contract was entered into in V.D.L. or in U.K. with emigrants, 11 they 
become liable to, and have thrown around them the protection of the present 
[1840] Act". In other words, the 1840 Act could ly to make breaches of 
such contracts criminal o ces whether or not the contracts themselves were 
enforceable in the colony by vi of an Act of Bri iament or 
otherwise. 

This was by no means as certain as the Attor-ney-General to ink. 
The whole basis the English 1823 Act rested on the relation of master and 
servant, bound together by a contract of service; and where no valid contract 
existed the jurisdiction of a justice under the Act was also non stent. 19 

If Macdowell was corr-ect, ther-efore, in his conclusion that contracts of ser-
vice made in the U.K. were not valid in the colony, it is not easy under-
stand how the provisions of the 1840 Act could have been applied such con-
tracts so as to bind an emigrant on his arrival. Where the emigrant commenced 
work accord,ing to his contract re was not necessar·ily a problem, s·ince a 
colonial contract might impli from the mere t of his work,ing and other 
circumstances, but where he fail to commence work in V.D.L ing to h·is 
contract in the U.K., the 1840 legislation would not y. 
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The likelihood of "servan "not commencing their "ser·vice" in this way 

was, of course, enhanced by frauds and abuses in U.K. which might have 

been adopted to persuade possible emigran to sign contracts of service. 

It was further promoted in 1840 by the much higher wages be gained in 

N.S.W., partly because many N.S.W. employers at this t·ime id only a nomin-

al rent for their land, so t even if the 1840 Act had been available to 

impose rsh penalties on newly arrived immigrant servants it is doubtful 

whether the temptation to p to the ma·inl ra r than to service 

would in many cases have been resisted. In the words of the Attorney-General, 
11 as long as that temptation exists you cannot uade the Emigrant that he 

commits any moral offence in violating a contract into whi , on the principle 

of readi'ly believh1g that which is agreeable to us, he win consider that he 

was entrapped, he will see or hear that between him and nearly double wages 

there is situated Bass Strait and having none of those home es by which he 

was attached to his country and wh·ich mHiga Hit did not reconcile him 

to privation he will seek in another and neighbouring colony 

which are denied him here 11
• 

advantages 

The conclusion reached by Macdowell was that, since there was no hope of 

persuading such a servant that had a moral obliga on to rform hts con-

tract, the 1840 Act would provide an tive 1 1 sanction; but it has 

already been shown t th·is was probably not so in ce of a British 

Act,or where there were special circums such as a colonial employer 

actually in the U.K. contracting there, or, possibly, where an agent in 

U.K. was employed. 

No British S tu was in sed 1840s in ce with 

the Governor's request, for the ·lent reason that one a 1 ready ex·i s ThE:~ 

Attorney-General had pain in provisions in a British tute known 

as the Van Diemen's Land Company Act (1825)20 which enabled Company to en 

into contrac wHh arti cers, han craftsmen, clerks, mechanics, rs, 

servants in husbandry and other labourers in the U.K. for service in the colony 

and wh·ich authoris(~d the enforcement of such con in the colony 1 s courts, 

and had argued that what was required was a general provision by Imperial 

Government to the same e t. It is therefore more a 1 i e ing why 

the Attorney-General did not refer to the general authority con ined in an 

earlier Act on which the limited provisions the V.D.L. Company Act were 

based. 

r 
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Section 4 of the V.D.L. Company Act authorised the Company to enter into 
contracts with certain emp-loyees in the U.K. "in such and samE~ Manner 
and Form and upon under and subject to all such and the same Con ons and 

Regulations as are sanctioned and prescribed in and by the said Act passed 
in the Fourth Year of His nt Majesty's Re·ign, in t to Con 
en red into for the l'ike Pu with any private Person or· Persons". 
The Act alluded to re was the 1823 Act r the "better Administration of 
Justice in N.S.W. and V.D.L." (4 Geo. IV, C.96) wh·ich, ·in Section 4l.per
mitted any artificer, handicraftsman, mechanic, gardener, servant in 
husbandry or other labourer of the age 18 years or more to contract by way 

of indenture "with any person or persons about to proceed to or actually 
resident inN S.W. or V.O.L ...•....... or with the agent or agents of such 
person or r:ersons". The term of contract was for any period of seven 
years or less and servants were to faithfully serve or "to proceed 
to and faithfully serve such person or persons in the said Colonies 11

• 

The Court of 
then empowered to 
wilfu"l violation 

Sessions or any 
punish servan 

the terms of 

two or more justices in the colonies were 
by fine or imprisonment or both for any 

miscarriage or ill-behaviour in service. 
to be settled and orders or awards rna 

spu 
were to 

or any mi ur, 
between masters and men were 

enforced by execution 
against personal effects or by arrest and imprisonment for up to three months 

(Section 43). 

A civil remedy was also given to colonia·! masters a ·inst any person who 
employed, retained, harboured or conceal an immigrant servant with intent 
to deprive the employer of his services, or with intent to defraud or injure 

the employer might be awarded treble cos (Section 42). 

These provisions were re-enacted in 
(9 Geo. IV, C.83) with the inclusion of 

1828 Australian Courts Act 
and domestic servants in the 

ca gories of servants a ted, and since this s was enac for a 

limited period to expire in 1836, the relevant sec ons were continued until 
. 21 

l84L when they were made permanent·. They were therefote in existence 

when the Apprentices and Servants Act was passed in 1840, yet no 
express reference was made to the English 1823 or 1828 Ac by the Attorney

General or by the Governor in his Despatch, despite the fact that both 

statutes were of paramount force and there could be no question of their 
not being applied in the Colony. 
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It seems almost incredible that Macdowell should have been unaware of 

these sections and in fairness him it should be noted that he acknow-
ledged in his opinion that contracts might be made in the U.K. and be valid 
in V.D.L. where an employer was about to proceed to the colony with his 
newly acquired servant, and in th·is respect he m·ight have had the re·levant 
sections of the Australian Courts Act in mind; but if this were so it is 

not at all clear why he expressed doubts on the validity in colony of 
contracts made between servants and colonial employer 1

S agents in the U.K. 

when Section 41 of the 1823 Act ( tion 35 in 1828) expressly authorised 
this. Moreover, the request for an Imperial Act to settl(~ the question would 
appear to have been u rly pointless. Unfortunately, the Colonial Secretary 

in England made no comment on this aspect when he informed the Governor that 
the "1840 Act had received the royal assent. 

The legal difficulties which have been discussed had not suddenly arisen 

for they had been bothering the "legal gentlemen" of the colony for some time, 
but it was not until the cessation of assignment in ·1840 which ·led, through 
employer in rests, to the imp-lementation of a bounty scheme for immigrat·ion 

that the issues came to a head. is was i by the Governor in his 
November 1840 Despatch where,a r re rring to the need for a British Act 

to solve the problem of contracts r serv·ice m:'l in the U.K .. 1 he said, "This 
question is now ... invested with a degree of interest which formerly did 
not attach to it. The discontinuance of assignment and the increased demand 
for labour, render it highly desirable that every legal. as well as 

every pecuniary faci"lity with·in power of the Government should 

to those who are desirous of forming contracts with labourers in 
wi sh·i ng to em·i gra te 11

• 

extended 
gland 

In 1841 the bounty scheme brought out 333 people to the colony and in 
1842 about 90ol2 but was then discontinued due to the large number of con
victs under short sentence who were about to flood the labour market. The 
urgency was thus removed from the plea for a Bri sh Act to make emigrants 
contracts in the U.K. valid in V.D.L. and the position remained uncertain 

though not disastrous throughout the 1840s. It was not un l a renewed 
interest in ·immigrant labour was shown by employers in the colony, as a 

result of the cessation of transportation in the early 1850s, that the 
problem again became vi lly important. 
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NOTES 

l . 4 Vic t. No. 12. 

2. Viet. No. 15. 

3. The despatch was laid on the table of the Legislative Council during 
the Governor's Address to the Legislative Council at the beginning of 
the 1839 session. 

4. See inEra 

5. .[bid. 

6. Letter from Attorney-Genera·! to Colonial Y'e ry, r~ay 20th 1840. 

7. The Attorney-General's letter' was one of the enclosures in the Despatch 
to Lord John Russell of the 19th November 1840 containing inter alia a 
copy of the 1840 Act. 

8. August 18th "184-0. The bill was read a second time, was committed on 
August 19th and the committee reported on September 2nd. 

9. Daphne s·imon writing on "Master & Servant" in Democracy and the Labour 

Movoment: (1954) edited by donn Saville, 160 put the po1nt well when 
she wrote: 

"It is a special chara ristic of capitalist society in contrast 
to all earlier class societies that the position of the ruling class 
is not supported by a privileged ·legal status. In s·lave society the 
slave owners are plainly the masters of the slaves because the slaves 
are their chattels, beings without legal rights; and in feudal society 
the feudal lords are plainly the rulers over serfs because the 
serfs are legally unfree and forced to ·1 abour part of the time for the 
lords without revJard. In capitalist society, however, the capitalist 
as such has no rights which the wage-earner does not have. and their 
relation to each other is not determined by their having a different 
status but by the contract which they both enter into. Hence the law 
regulating their relation forms part of the law of contract" 

10. May 6th 1839. This letter was also an enclosure in the Governor's 
Despatch of Nov. 19th 1840 to the new Secretary of Sta • Lord Russell. 

11. 4 Geo. IV c. 34. 

12' But the inability of an appren ce to recover any wages 
complaint ltJas ''non-payment wages" remai In this res 
existing English legislation was more comprehensive, as wil 

where the 
t the 

be seen. 

13. Elizabeth Brownrigg, midwi , was convicted of thf= murder of one of 
her female apprentices who died after being cruelly flogged. She 
was hanged at Tyburn on 14th September 1767 and her skeleton was 
exposed in a niche at Surgeons' Han in the o·ld Bailey, 11 that the 
heinousness of her cruelty might make the more lasting impression on 
the minds of the spectator·s". See Di.cUonary of Nationa.L B.iography, 84. 

14. Reg v. F'ytche (1844) 8 ,Jur. 576, B.C. 
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15. Op. cit. ~ 368. 

16. Letter from Attorney-General to co·lonial Secretary, 6th May 1839. 

"17. November 19th, 1840. 

·18. Letter of 20th May 1840 to the Colonial Sec ry. 

19. Lancaster V. Greaves ( 1829) op. cit. 

20. 6 Geo. IV c.39, which provided for the creation of the V.D.L. Company 
by charter for the cultivation and improvement of waste lan in the 
colony by courtesy of the convicts. 

21. By 6 & 7 Will; IV c.46; 7 Will. IV & ·1 Viet. c.42; 1 & 2 Viet. c. 50; 
2&3Vict.c.70;3&4Vi .c.62;5&6Vi c.76. 

22. Coghlan, op. cit., 369. 
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CHAPTER 3 

THE APPRENTICES AND SERVANTS ACT (1840) 

The importance of N.S.W. legislation of 1828 to both the form and 

substance of the first piece of mas r and servant leg·islation emerge 

from the Legislative Council of V.D.L and ve the royal assent, may 

be illustrated by a comparison of their res ve prov1s1ons. Generally 

speaking the form of the 1840 Act1 and its N.S.W. counterpart was very 

similar in the creation of offences commHted by masters and servants; 

misconduct in connection with the contracts of service was made an offence, 

as was employing or receiving another 1 s servant. In addition, the 1840 Act 

extended the offences to incorporate the master-apprentice relation, which 

was the subject of an entirely separate Act in N.S.W. 2 The V.O.L. legis

lation also embraced certain specifically mentioned independent contractors 

who were distinguished from servants by the nature of their occupations and, 

accordingly, treated separately. It will be shown that this distinction was 

warranted in view of case law developments in connection with the 1823 

English Act. As regards omissions, it is to the credit of the V.D.L. Legis

lative Council that nothing corresponding to the N.S.W. Act•s Section 3 

('
1wilfully or negligently spo-iling or losing etc. 11

) was included in the 1840 

statute. We have already noted the width and injustice of this particular 

section and nothing further need be added to it here. 

In the same way as the N.S.W. legisla on, Section ·1 of the 1840 Act made 

it an offence for a servant to absent himself from service or to refuse to or 

neglect to perform his work diligently. Apart from some minor ghtening up 

in phraseology, 3 the only difference in the 1840 Act with regard to the sub

stance of the offence was the inclusion of the general words, 11 0r shall be 

guilty of any other misconduct 11
• In this respect the V.D.L. leg·islation 

followed more c·losely the English 1823 Act. Both the procedure and penalties, 

laid down by the 1840 legislation differ considerably however from the N.S.W. 

Act. Although a complaint could be made to one justice, two or more were 

required to determine whether an offence had been committed under Section 1, 

and throughout the Act. 
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The effect, in theory, was to rep-lace the sometimes very summary procedure 
before one justice. which was still in operation in N.S.W. and England, 
with the wisdom of two magistrates, one supposedly acting as a check 
upon the other. 

As regards penalties, under Section l the 1840 Act empowered justices 
to send a convicted servant to gaol for up to two months or, their 
discretion, to a House of Correction with hard labour for a maximum of 
one month. In addition they were authori to order forfeiture of 1 
or part of any wages due. These alternatives were i denti ca., to those in 
the 1828 N.S.~I. Act except that the maximum terms imprisonment were 
very much lighter than those prescribed by the N.S.W. enactment. On the 
other hand, as in N.S.W., the V.D.l. legislature was not prepared to 
follow the English 1823 Act in granting discharge from the contract of 
service as a further alternative. Consequently, a master might have 
his servant punished again and again under the Act and still retain his 
services. The evils of this sys tern, especially where the employer was 
harsh and oppressive, can be readily imagined, yet so great was the 
demand for labour than an employer often thought it better to retain a 
recalcitrant servant rather than have none at ail, and this notion pervades 
not only the 1828 Act in N.S.W. and the V.D.L. Act of 1840, but also most 
of the later l850 1 s master and servant legislation of the latter colony. 

Section 2 of the V.D.L. Act was also an important one in the history 
of master and servant legislation because, for the first time, a clear 
distinction was made between the master--servant relation and what would, 
today, be referred to as the employer-·independent contractor relation. This 
section applied specifically to "ar·tificers, splitters, fencers, well 
sinkers, mowers, reapers, gatherers of hay and corn, shepherds and other 
labourers'', who occasionally contracted with persons for the performance 
of work "in a certa·in time and at a certain price'~ and who then left their 
work before the terms of their contracts were fulfilled "to the greatest 
disappointment and loss of the persons with whom they so contract 11

• The 
section then laid down the penalties for non-fulfilment of the contract. 
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The existence of Section 2 shows two things. First, that the 
employee contractors singled out by the Act constituted an important 
group in the large"ly rural industry of the colony because of the nature 
of their work. They were men whose services were required only from time 
to t"ime by an individual employer~ but who were nevertheless in a strong 
position vis-'a--v.is potential employers either because their skills were 
in short supply or because of the urgency of the seasonal need for their 
services. 

Secondly, the existence of the section is a clear indication that the 
Legislative Council of V.D.L. was fully aware in 1840 of certain case-law 
developments in England after the N.S.W. Act had been passed in 1828. It 
has already been noted that neither the English 1823 Act nor the later 
one in N.S.W. purported to distinguish the master and servant relation 
from that of employer and independent contractor. We have see that the 
control tests was adopted as a means of distinction in 1840 (Quarman v. 
Burnc'!tt) but that English law had begun to grope its way to this conclusion 
in dissenting opinions in one or two important cases in the late 1820s, 
involving employers' liability for the torts of ir employees. Furthermore, 
it has been shown that the distinction itself, though not the means of 
distinguishing, was recognised in 1829 (Lancaster v. Greaves) in relat·ion 
to the English 1823 master and servant legislation. This development 
came too late to affect the drafting of the N.S.W. Act, but it did cause 
the separate treatment, in 1840, of employees under contracts for services 
as distinct from contracts of service. 

The sentence prescribed for breach of contract by arti cers, splitters, 
fencers etc., in Section 2, was a maximum of two months hard labour in 
the House of Correction; no other alternatives were available. In particular, 
the section is silent on the question of the convi contractor forfeiting 
any money owed to him by the emp1oyc'!r. In the majority of cases concerning 
contractors, payment waul d not be due until full performance of the work, 
so that nothing would be owed to the contractor who was convicted of a 
Section 2 offence and, consequently, nothing could be forfeited. However. 
unlike a servant under Section L only non-performance in the sense of 
failure to complete the contract was punishable since there was no 
equivalent to the Section 1 offence of being 11 guilty of any other misconduct 11 

in relation to the contract. 4 
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c 

Another important relation regul by the 1840 Act was that of 
master and apprentice. The N.S.W. Act was silent on this aspect of 
employment because the s-ituation was covered by two genera·! clauses in 
a separate Act passed on the same day which made it clear that all masters 
and apprentices in the colony were subject to English law with disputes 
between them settled by two justices ng according to the equity of 
the case. 5 In V.D.L., however, in the absence of any local legisl on 
the English law of master and apprentice was applicable unti"l 1840 by 
virtue of Section 24 of the Australian Courts Act (1828). 

The English law relating to apprentices was contained in a 
series of Acts commencing with the Statute of Apprentices in 15636 which, 
inter aLia, provided for the punishment of persons who refused to be 
apprentices and the settling of disputes between masters and apprentices. 7 

During the eighteenth century many of the master and servant Acts already 
referred to included special provisions relating to apprentices. In 
1747,8 the remedy of discharge from apprenticesrdp was given to a certain 
class of apprentices where there was a complaint of ''any m·isusage, 
refusal of necessary provisions~ cruelty or other ill treatment" against 
a master. The remedy was only available however to an apprentice upon 
whose binding out no larger sum than£ 5 "of 1 awful British money" was 
paid, or one who had been "put out" by the parish. 8 

In 1766,10 a single justice was empowered to order all apprentices 
(other than those upon whose binding out more than£ 10 had been paid) 
who left before the expiry of their apprenticeships, to serve the periods 
they were absent in addition to the original apprenticeship periods, or, 
a"lternatively to make satisfaction to their masters. On refusal they 
faced the prospect of ·imprisonment in a House of Corr·ecti on for up to 
three months. It should be noted, however, that the 1766 Act did not 
purport to punish apprentices for general misconduct, other than mere 
absence. A magistrate was therefore only empowered to convict for 
misconduct under the 1747 Act. Conversely, no remedy was given in the 
1766 legislation for ill-treated apprentices and, unfortunately. recourse 
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to the 1747 Act did not always provide the apprentice with his remedy. 
Under the 1766 Act, if the premium had been more than£ 5 but less than 

£10, a master was able to have his apprentice punished when he absented 
himself, perhaps after cr·uel treatment. but such an apprentice was unable to 
invoke the provisions of the 1747 Act for his protection because he was 
outside the operation of that statute. 

Almost thirty years were to elapse before special attention was given 
to this injustice and in 1793 an Act was passed entitled 11 An Act to 
authorise Justices of the Peace to impose fines upon Constables, Overseers 
and other Peace and Parish Officers, for Neglect of Duty, and on Masters 
of Apprentices for ill Usage of such their Apprentices, and also to make 

ll 
Provision for the Execution of l~arrants of Distress granted by Magistrates II. 

Sect·ion 1 of this "rag, tag and bobtail 11 legislation enabled two or 
more justices receiving a complaint of ill-usage from any apprentice 
whether put out by the parish or not (provided no more than a£ l 0 premi urn 
was paid on his binding out), to fine the master up to 40s. A further 
rise in the amounts of premiums normally demanded for binding out resulted 
in another extension in 1823

12 to include apprenticeships where no greater 
sum than £25 had been paid. 

Less than a month later the same session of Parliament passed the 
important 1823 master and servant legislation which has already been 
referred to, and which was also concerned, as its title suggests, with 
the master-apprentice relation.13 By virtue of Section 1, any master or 
his steward, manager or agent could complain to a justice concerning his 
apprentice's 11 misdemeanour, misconduct or ill behav·iour 11 or the 
apprentice•s act of absconding from service and upon conviction all or 
any part of the apprentice's wages could be abated or he could be sent 
instead to the House of Correction with hard labour for up to three months. 
This procedure was only applicable where the binding out premium was £25 

or less. 

Moreover, under Section 2, all complaints and disputes arising between 
master and apprentice respecting wages were to be settled by one or more 
justices who could order payment of wages to an apprentice provided the sum in 
question did not exceed£10, The Act did not purport to affect any other 



- 69 -

remedies of the apprentice against his master for ill usage, etc. so 
that even after 4 Geo.IV. c.34. he was bound to rely on the 1747 enactment, 
as extended by the 1793 Act and 4 Geo.IV, c.29, for relief from an 
overbearing master. 

A question wh·ich often caused difficulties between master and 
apprentice was whether the master was bound to return the premium when 
the apprenticeship was discharqed. Behind the issue lay a long history 
of uncertainty. 

It has alreadY been noted that the Statute of Apprentices (Section 35) 
provided the remedy of discharge of an apprentice from his apprenticeship 
at his or his master•s instigation, but unfortunately the Statute was 
silent as to the justices' power to order repayment of the premi urn. 
Some cases decided after 1563 appear to have held that the latter was 
' • 1 d' h 14 I . 15 • 1nc1denta to the povJer to 1sc arge, wnereas Rex v. vandelee:r: lS a 
authority the other way. None of the eighteenth century legislation 
which has been referred to mentioned the problem and their silence made 
the matter even more perplexing. In '1823, after almost three centuries, 
justices were given the discretion of ordering a refund of the premium, 
subject of course to the overriding requirement a£ 25 or less binding 
out premium. 16 \4here the prer~ium was greater than this amount, 
difficulty remained until judicially settled ·in East v. Fell~? 

clear 

The case was decided in the Court of Exchequer of Pleas to which a 
master had appealed after the justices at sessions had ordered the 
discharge of his apprentice John Pell, and the refund of the £30 premium 
on the grounds of ill usage. The appellant argued that the limited power 
(i.e. limited by reference to the £25 premium) gr·anted to justices by 
4 Geo.IV, c.29, would have been unnecessary if it had previously existed 
without limitation under the Elizabethan Statute. This argument was 
accepted by Lord Abinger C.B. who was of the opinion that no express 
power to discharge the indenture was given by the Statute of Apprentices 
to a single justice and that therefore the master should succeed. The 
other judges came to the same conclusion for different reasons. 

Parke, B. was hot prepared to lay much stress on the opinion of the 
legislature.as supposed to be shown in the statute of 4 Geo. IV) c.29. He 
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preferred to ded de the case on the ground that "there is no current of 
authorities obliging us to put a different sense upon the words of the 
statute than that which in ordinary construction they would bear." 18 

Alderson, B. agreed that the E'lizabethan statute only gave the power 
to discharge but he added~ obiter. that the statute was not intended to 
apply to cases where no premium was given at all. He pointed out that the 
earlier part of Section 35 gave the power to force an apprentice into 
apprenticeship and, if he refused, to commit him 11 Unti1 he be contented" 
to do so. The section then proceeded to enact that if any such master 
misused his apprentice a complaint could be made to a justice. The 
master referred to9 he argued, was the master who had compelled his 
apprentice to come to him, and who had received no premium. 11 The whole 
clause leads to the conclusion that this was not an omission in the 
statute, but that it was intended not to apply to cases where a premium 
was not contracted for. ~~19 

2) A com~arison of the Colonial and E~ish provisions. 

Against this briefly sketched background of the then existing 
English legislation the sections in V.D.L. Act of 1840 relating to masters 
and apprent·i ces may be placed in a better perspective. Section 3 provided 
a master with a remedy against his apprentice where the 1 atter absented 
himself from his master 1 s service before the expiration of the term of 
his apprenticeship. Rather surprisingly, the section is an almost 
exact replica, not of the provisions of the later 1823 Act (4 Geo. IV, c.34) 
as would be expected,but of those contained in the earlier 1766 Act. The 

only important differences between the 1766 and 1840 Acts are as follows: 

First, Section 3 of the V.D.L. legislation required a minimum of 
two justices to determine the issue as against one under the 1766 Act. 

Secondly, the penalty exacted on an apprentice for refusing to serve 
the extra time or refusing to make satisfaction for the loss sustained by 
his master was imprisonment in the House of Correction for up to one month 
with hard labour, whereas the 1766 Act did not refer specif·ically to hard 
1 abour. On the other hand in the latter the poss i b 1 e term of imprisonment 
was longer: a maximum of three months. 
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Thirdly, the 1840 Act did not apply where the btnding out premium was 
more than £20. 20 As we have a 1 ready seen the figure in the 1766 Act was 
£10, extended to£25 by the later 1823 Act (4 Geo. IV~ c.34). It is not 

easy to see why the limit was retained at all so as to exclude certain 
masters and apprentices from the provisions of the Acts, both English 
and colonial. There is no doubt that the effect was to create two classes 
of apprenticeships depending on the amount of the premi urn., one where 
disputes were subject to regulation and one where they were not. It is 
possible, however, that tte legislation was intended to distinguish 
apprenticeships where a considerable sum had been paid by an interested 
party,such as a close relative,who might be expected to be personally 
concerned with the health of the relationship between the master he had 
chosen and the apprentice, from those where, generally speaking, no one 
had invested very much and was not likely to be greatly concerned about 
the later conduct of the parties. Only in the latter case was statutory 
regulation thought necessary. Support for this view is to be found in 
the fact that the 1747 Act app 1 i ed to apprenticeships either where no more 
than £5 was paid as a premium or where apprentices were put out by the 
parish, presumably whatever the amount paid at the binding out. 

Perhaps an additional reason for the limit was that where a large 
premium was paid there was thought to be less of a need to compensate 
a master for any loss suffered due to his apprentice's absence or 
misconduct. Usually in such cases a master would keep the premium, 
especially as the law was unsettled outside the'Acts until East v. Pell 

in 1839. 

Fourthly, the 1766 Act contained an exemption clause which prevented 
a long-lost apprentice from being taken in later life and forced to serve 
the period of his absence or face the penalties. Section 3 enacted that 
an apprentice could not be compelled to serve or to make satisfaction 
after the expiration of seven years after the end of the original 
apprenticeship period. Nothing similar appears in the V.D.L. Act. 

It should be noted that Section 3 of the 1840 legislation only dealt 
with apprentices• absenteeism and was not concerned with any other form 
of misconduct. The jurisdiction of magistrates to punish for misconduct 
was provided by Section 4 which laid down different penalties. The 
remedies of a master in V.D.L. against his apprentice therefore depended 



- 72 -

on whether the apprentice was guilty of absconding and refusing to 
serve extra time or to make satisfaction, or guilty simply of misconduct. 
In the former case, hard 1 abour for up to one month in the House of 
Correction was the result; in the latter~ because of the peculiar 
significance of the words "there to be correctedu21 the apprentice 
could expect whipping to be part of his punishment there, although he 

\) 

might, in addition or as an alternative, be discharged from his apprenticeship. 

An apprentice 1 s remedy for his master's "mis-usage, refusal of 
necessary provision, cruelty, or ill-treatment towards him 11 was provided 
by Section 7 of the 1840 Act. like the provisions of the Eng.Jish 1747 
Act which it closely resembles. the only remedy provided was that of 
discharge from the apprenticeship. The other remedies provided by the 
1793 and 1823 Acts were not included. The ill-used apprentice was therefore 
unable to have his master fined and, furthermore, if the cause of the ill
treatment was a disagreement concerning wages the apprentice was unable 
to bring the dispute before a justice to order payment to be made to him, 
as could his English counterpart under Section 2 of the 1823 Act. The 
power to make such an order, provided the amount did not exceed£ 10, 
might yet have existed by virtue of the reception of the English 1823 
Act as part of the 1 aw of V. D. L ., but the apprentice who looked for 
assistance on the point in 1840 received no help from the local legislation. 

D Servants contracting by deed or in writin[ 

Before leaving the master-apprentice provisions of the 1840 Act it 
is worth noting that they applied not merely to persons who were bound 
by 11 indenture, deed or agreement in writing to serve 11 as apprentices but 
also to servants who had contracted in these forms. By implication, 
therefore, Sections 1 and 5, which have already been examined, covered 
only those servants who had not contracted in writing. Consequently, 
there was a significant difference in the nature and extent of the 
remedies given to both master and servant where the servant had contracted 
in writing and where he had not. A master 1 s remedies in the former case, 
where his servant was guilty of being absent from service, were to force 
the servant to make satisfaction or to serve the extra period and, in 
the event of refusal. to cause him to be imprisoned for up to one month 
in a House of Correction, or where there was misconduct by his servant, 
to have the same sentence imposed with the alternative of discharge of the 
contract, or both imprisonment and discharge. 
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On the other hand. in the more usual case where the contract was 

not in writing. a master's remedies for both misconduct and absence 
were to have his servant imprisoned in the ordinary gaol for up to two 
months or in the House of Correction for up to one month with the 
possibility in either case, of the additional remedy of forfeiture of wages. 

These complicated provisions were avoided by the simpler but 
harsher N.S.W. legis"lation, which did not draw a distinction between 
servants who had contracted in writing and those who had not. 

E 9ffences py emplo~s 

!4here a servant or contractor was seeking a remedy against his master 
or employer for 11 mis-usage, refusal of necessary provision, non-payment 
of wages, cruelty or other ill-treatment, 11 Sections 5 and 6 provided 
that two or more justices could make an order for wages due and, further, 
an order for six months• wages as amends. For the V.D.L. servant this 
was more advantageous than similar clauses in the N.S.W. Act which 
authorized the recovery of up to six months' wages as amends, but which 
did not provide for the recovery of earned wages, as such. 

The general effect of the V.D.L. legislation was that, in addition 
to recovering wages due to him, an unpaid servant was provided with a 
remedy which both penalized the master and, unlike a fine or discharge 
from the contract, invariably benefited the servant. It would be 
unrealistic to suppose, however, that servants in V.D.L. greeted the 
emergence of the 1840 Act with anything remotely resembling joy, for 
six months• wages as amends for a master's cruelty rested lightly in the 
balance against long periods of imprisonment for a servant's misconduct. 
Moreover, unlike the N.S.W. Act, the 1840 legislation failed to provide 
for the sometimes useful alternative or additional remedy of discharge 
from the contract of service where a servant w,as the complainant. 

Two further sections of the 1840 Act remain to be discussed. The 
first is Section 8 which borrowed heavily from Section 2 of ,the N.S.W. 
Act in creating the offence of knowingly employing, receiving or 
entertaining one who is already employed, during his term of employment. 
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Because the V.D.L. legislation distinguished servants from certain 
types of independent contractors, and also dealt with apprentices, 
Section 8 formulated the offence in wider terms so as to include an 
three cate9ories of employee. Moreover. where an apprentice23 was 
concerned a ,person commHted the offence if he should 11 knowingly harbour" 
as well as knowingly "employ~ receive or entertain" the apprentice. 

The addition of the word "harbour" and the separate treatment of 
apprentices from servants and independent contractors in the section 
would seem to indicate that the additional offence of harbouring 24 could 
only apply where an apprentice was involved and not in connection \'lith 
a servant or independent contractor. On the other hand~ it has already 
been noted that the phrase "knowingly receive, employ or entertain" in 
Section 2 of the 1828 N.S.~J. Act, was capable of covering "harbouring" 
without the latter being specifically mentioned,so that the addition of 
this word in the 1840 Act in relation to apprentices would seem to add 
nothing to the width of the offence although it was obviously the 
intention of the Legislative Council to add something, otherwise 
the separate treatment of apprentices cannot readily be explained. It 
is also significant that a later V.D.L. Master and Servant Act passed in 
1852 restated this offence so that a person cou·ld be guilty of "harbouring, 
employing, receiving or entertaining 11 all three classes of employees. 
This was done presumably to clear up doubts as to the applicability of 
Section 8 of the 1840 legislation to the harbouring of servants and 
independent contractors. 

Given the peculiar nature of the labour market in the colony and 
the constant anxiety of employers that their employees would be tempted 
away from them by the lure of higher wages under another employer, it 
would be expected that a substantial penalty would be imposed on the 
second employer. This expectation is fulfilled for the section empowered 
two or more justices to order payment of a fine up to £50. Unfortunately, 
like the N.S.W. legislation,25 the wording of the section was wide enough 
to catch not merely employers but also friends and relatives of an 
employee who might knowingly receive or entertain him during his working 
hours. 
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Finally, although a right of appeal was given by Section 10, it 
existed only in cases where 11 a pecuniary pena1ty 11 \'las given, and 
employees sentenced to periods of imprisonment with hard labour were 
therefore denied the possibility of relief. 
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NOTES 

1. 4 Viet. No.12, 

2. 9 Geo. IV, No,8 (1828). 

3. For example, 1840 Act 11 
••• employed in any nature howsoever either 

as a menial or house servant ~~_.2.~ tapa_<j_!Y· 11 

1828 Act 11 
••• either as a menial or house servant, or on any 

farm or estate. 11 (Both Acts clearly applied to domestic servants 
which was not the case with the English 1823 legislation). 

1840 Act 11 
••• who sha 11 have been hi red or engaged by or with 

any master or mistress or employer or employees for any time Q~ 
whatsoever. 11 

1828 Act 11 
••• employer or employees, for any time whatsoever, .•. 11 

4. Under Section 6. a remedy for ill usage etc. provided for the classes 
of independent contractors referred to in exactly the same terms as 
for servants under Section 5, i.e. payment of wages and possibly 
amends in addition. 

5. 9 Geo. IV, No.8, s.4 (1828). 

6. 5 Eliz. c.4, s.35. 

7. The remedy, if the master was found to be at fault, was discharge 
of the apprentice from his 11 apprenticehood 11

; if the apprentice was 
at fault then the justices were empowered to "cause such due correction 
and punishment to be mtnistered unto him, as by their wisdom and 
discretions shall be thought meet 11

• 

8. 20 Geo. II, c.l9, s.3. 

9. Masters were also able to take steps to have their apprentices punished 
for 11 any misdemeanour, miscarriage, or ill behaviour 11

• The penalty 
was imprisonment in a House of Correction, 11 there to remain and be 
corrected 11 with hard labour for up to one month or alternatively 
discharge from the apprenticeship. 

10. 6 Geo. III c.25, s.l. 

11. 33 Geo. III c.55. 

12. 11 An Act to increase the Power of Magistrates in Cases of Apprenticeships 11 

(4 Geo. IV, c.29, s~l). 

13. 11 An Act to enlarge the Powers of Justices in determining Complaints 
between Masters and Servants, and between Masters~ Apprentices, 
Artificers and others (4 Geo. IV, c.34). 

14. For example, DLZlan's case (l Salk 67); Rex V.,Johnson (1 Salk 68). 



15. 1 Str. 69. 

16 . By 4 Geo. IV, c. 29 , s . ? , 

17. 150 E. R. 1588. 

18. Ibid. 1592. 

19. Ibid. 
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20. For a case where magistrates acknowledged that they had no 
jurisdiction because more than this amount had been paid on the 
binding out of an apprentice charged with absence without leav~ see 
Record Book of Charges Laid~ Police Court, Hobart Town December 1840 
to r~ay 1841 9 on January 20th 1841. 

21. See Wood v. Fenwick op. cit. 

22. It is very likely that whipping was not intended to be part of the 
apprentice's punishment. Section 4 empowered magistrates to 11 punish 
the offender by commitment to the House of Correction there to 
remain and be corrected and kept to hard labour for a reasonable 
time not exceeding one calendar month or otherwise by discharging 
such apprentice", but the proviso which gave the power to commit 
in addition to,discharging the contract omitted the phrase ''and 
be corrected 11

• Since the object of the proviso was to permit the 
addition of the already mentioned alternatives the absence of the 
phrase raises doubts that whipping really was intended as part of 
the apprentices punishment where he was merely committed to a House 
of Correction. Moreover. the phrase was not used in Section 1 which 
referred to the imprisonment in a House of Correction of a servant 
guilty of misconduct and it would therefore seem very unlikely that 
it was intended that a young apprentice should suffer what was not 
inflicted on an adult. Nevertheless, the phrase remained in the 
Act and enabled justices in V.D.L. to follow the interpretation 
accepted by the court in wood v. Fenwick9 and order the whipping of 
a convicted apprentice. 

23. This would include servants who had contracted by indenture, deed 
or agreement in writing as we 11 as apprentices by virtue of the 
word "such" which refers back to the original full description of 
the category in Sect·i on 3. 

24. I.e., continuing to employ or entertain after notice that the 
employee was already employed although no such knowledge existed 
at the time the employee was first employed or entertained. 

25. 14here the amount of the fine was a minimum of £5 and a maximum of £20. 
The N.S.W. Act (s.2) provided that half the fine was to be applied 
to the maintenance of the poor in the colon~ but the V.D.L. Act in 
1840 was silent on the question, although the later Act in 1852 did 
make specific provision for it. 
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CHAPTER 4 

BACKGROUND TO THE SERVJ\NTS AND APPRENTICES ACT1 (1852) 

In retrospect there can be little doubt that the general tenor of the 
1840 Act was one of intolerance and injustice towards the free servant, al
though it must be borne in mind that many free men were ex-convicts and 
that the number of free ·immigrant ·labourers was vast"ly outweighed by the 
number of ticket-of-leave and assigned servants on the labour market. If 
the 1840 Act is regarded as an extension of the convict rules and regulations 
made necessary by the peculiar conditions of the colony the provis·ions of the 
Act are thrown into better perspective. This rationalisation would not, of 
course, have appealed to the free immigrant in the colony but, since their 
numbers were small and since they had been subjected to a similar form of 
oppression in the U.K. by virtue of the English master and servant legislat
ion, their complaints were either not heard or not made at all. This was 
particularly so in the absence of any strong union voice which in England 
was ultimately successful ·in securing the partial repeal of the offending 
legislation in 1867 and its total repeal in 1875. 

A number of cases decided shortly after the 1840 Act was passed 
seem a first glance to indicate a marked difference in the severity of 
punishments awarded for offences proscribed by it, depending on the stat us of 
the accused. 2 

On ~lay 25th 1841, John Holland, an assigned servant, appeared before the 
Chief Police Magistrate in the Hobart Town Police Court charged by his master 
with being drunk and, on pleading guilty, was sentenced to one month's hard 
labour. On the other hand, four days later, George Gulliford, a free hired 
servant was fined 5s. for the same offence after a complaint by his master. 

Two days later, Benjamin Walker, an assigned servant, was charged by his 
master 11With feigning sickness on Saturday last and a strong suspicion with 
intending to abscond for the purpose of joining some Bushrangers 11

• He was 
sentenced to be returned to the service of the Government (often chain gang 
work) and it was also recommended that he be sent on probation to Port Arthur. 
In June 1841, another assigned servant was convicted on a complaint by his 
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master of being drunk and neglecting his duty. His punishment was a four 
month stint of hard labour. On the other hand, Thomas Gordon, a free servant 
convicted of misconduct in his hired service in being drunk and threatening 
to assault his master, was committed to the House of Correction "there to 
be l1eld to hard labour for one month''. Two other free men convicted on 
January 22nd 1841 of absenting themselves without leave from their hired 
service were committed to the House of Correction ti1ere to be held to hard 
labour for 48 hours. 

Free indentured apprentices also appear to have been dealt with fairly 
leniently. In t\\10 cases in the Hobart Pol ice Court in January and February 
184.1 apprentices convicted of absenting themselves without "leave were mere·ly 
admonished. 

It should be noted, however, that the discrimination in sentencing free 
men and convicts for similar offences was not practised within the provisions 
of the 1840 Act. Many of the sentences imposed on assigned servants and men 
holding tickets-of-leave were far more than the maxima laid down by the Act. 
It is safe to assume, therefore, that the Act did not apply to convicts in 
service and that they were convicted and sentenced by virtue of the general 
powers vested in justices rather than under the specific authority of the Act. 
This is well illustrated by the case of William Archer, a ticket-of-leave man. 
who was convicted of misconduct in being on his ex-master 1 s premises in the 
company of two fema 1 e ass ·i gned servants and two bottles ·of spirits. The sworn 
statement of a t4r. Carter disclosed that Archer had been 11 paid off" by him 
and told to 11 go av.Jay 11 but that when Carter had returned home that evening he 
had found the accused comfortably ensconced in his loft. The important point 
here is that the offence had been committed after the re 1 at ion of master and 
servant had been terminated. The Act could not, therefore, have been applicable 
and the sentence (ticket-of-leave suspended with an order that Archer should 
reside in the interior of the colony) was not one which could have been imposed 
under it. 

l•Jhere free men had been convicted under the Act and sentenced to hard 
labour the attitude of the authorities appears to have been one of unmitigated, 
uniform severity,with long hours on the Tread Mill. In July 1850, Denison 
declared that "The Tread ~1i 1·1 does of course some good but ... '' he was in 
favour of putting men sentenced to hard labour on pub.lic works outside the 
prison. Accordingly, he wrote to the Law Officers to request them to look 
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into the powers of the prison authorities to take men outside for stone 
breaking. V'Jhen informed that there were 100 11 free 11 men who had been 
sentenced to hard labour in prison, some of them probably under the 1840 Act, 
he expressed the view that all 11 free 11 men should be included, but was further 
advised by the Attorney--General in August of that year, 11 in every instance 
of a prisoner not convicted of felony, to abstain from r·esorting to the 
measure contemplated until ad vi sed by us that it is safe to do S0

11
• 
3 

The legal question revolved around an interpretation of Section 28 of 
the Quarter Sessions Act4 which provided that,"where any person not be·ing 
a transported offender shall have been sentenced to hard labour or 
imprisonment with hard 'labour or to solitary confinement it shall be lawful 
for the Lieutenant-Governor to cause such sentence to be carried into effect 
in any gaol or house of correction within this Island and its Dependencies 
as to such Lieutenant-Governor may from time to time seem meet or (where any 
such person was so sentenced for felony or other infamous crime) to cause 
every such sentence of hard labour to be carried into effect in or on any of 
the public works or roads of this Island or its Dependencies or otherwise an 
either in or out of chains as such Lieutenant-Governor shall from time to 
time think proper 11

• 

The Solicitor-General, in an opinion given on lst August 1850, in which 
the Attorney-General concurred, thought that, with regard to the first class 
of offenders mentioned, viz. those sentenced for misdemeanour or any offence 
less than that of felony or infamous crime (which would have included those 
sentenced under the 1840 Act). it was beyond the authority of the Lieutenant
Governor to direct their sentences to be carried into effect in or on any of 
the public works of the colony or anywhere except within the walls of some 
gaol or house of correction or some yard forming a part of a gaol or house 
of correction and not being separated from it by a road or otherw·ise. 
Consequently,it looked as though the tread mill was destined to remain the most 
important, if l.east unproductive, instrument of torture for men and women 
sentenced to hard labour for breaches of contract. But the Solicitor-General 
had given Denison the key with which he promptly unlocked the problem. Within 
a matter of days land was acquired from a Mr. Gunn at a rent of £8 p.a. for 
seven years which happened to be adjacent to the prison and was declared to 
be a part of it, thus avoiding the legal objection. A shed was constructed 
to house the 100 11 free" men who were employed breaking stones and the cost of 
the project was to be defrayed from money allocated to the repair of streets 
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since the stones were to used for that purpose. Euthusiasm for the scheme 
grew to the extent that further land was rented at £20 p.a. to provide a right 
of way for a ''train road" bet\'1een the quarry in Park Street, Hobart, and the 
stone breaking yard, although it is a fair assumption that the "free" men 
concerned were not nearly so enthusiastic. 

In 1838, out of a total population of 46,000, there were 32,000 adults 
of whom 18,000 were convicts. Because the British Government continued to 
send convicts to V.D.L., even though there was no emp"loyment for them, at 
the rate of 3,000 a year, and because the number of free men remained static, 
by 1840 there were 24,000 convicts out of 38,000 adul , or almost two-thirds 
of the adult population which was convict. Of this number a substantial 
proportion were available at very low rates on the labour market. 

~Jhen in 1840 a Select Committee of the House of Commons reported on 
transportation, the assignment system was halted and in 1843 a new system came 
into operation in the colony under which a convict was to pass through five 
stages on the road to liberty. First, hard labour with definite moral and 
religious instruction; secondly, as a member of a probation gang with a 
continuance of the same instruction; thirdly, as a probation pass-holder; 
fourthly, as a holder of a ticket-of-leave after half his sentence was served~ 

and finally, with either a conditional or absolute pardon. 

Pass holders were of three types. The first category was composed of 
those who could take pr·ivate emp'loyment only with the pr-ior consent of the 
Governor. Half their earnings was placed in the Savings Bank and was left 
there until they reached the ticket-of-leave stage. Those in the second 
category could be employed with the subsequent approval of the Governor and 
could keep tltJO-thirds of their wages, the remaining third was deposited in 
the Bank. The third group a 1 so required the Governor• s subsequent approva 1 

but could keep the whole of their wages. Advancement depended on good 
conduct reports at each stage although it was not necessary to go through 
all three categories of pass-holder. 

In the words of one of the authors of the scheme, Lord Stan·ley, "The 
pivot of the whole plan is that part of the system which is described as 
probation gangs, a state through which all must pass, in which all must be 
observed, known and closely superintended - where all may be brought within 
the reach of moral and religious influences a stage from which all will be 
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anxious to emerge and to which the incorrigible and refractory may be sent 
back 11

• The theory was that moral and rel·igious influences would have most 
impact where it was toughest because convicts would want to get on to a more 
lenient stage. 

The obvious drawback to the scheme, and one which contributed in no 
sma)l way to its eventual failure, was the mere surface acceptance by convicts 
of the indoctrination. Also important was the fact that reform depended very 
much on the co-operation of employers in their relations with convicts and 
this was not forthcoming because employers were not as a whole interested in 
their convict employees• spiritual well being. Their only interest in them 
was, in many cases, the employees' ability to labour. Furthermore, from 1841 
until 1845, V.D.L. suffered the effects of a severe economic depression with 
the result that there was little or no demand for the services of probation 
pass-holders,not to mention the additional burden of character reform. The 
scheme depended on mercilessly hard work in the early stages and effective 
supervision by employers so that where employment was not forthcoming the 
plan was bound to fail. For example, because there were no private employers, 
as early as 1844 it was found necessary to employ 2,600 pass-holders on 
Government relief work and clearing scrub which grew again almost as soon as 
the convicts had finished the task5 

The provisions respecting banking of convicts~ wages were entirely 
neglected and in the end the Governor took the employers' view that no saving 
could be expected from the small wages allowed (initially . 5d. a week) 
with the result that the first two categories of pass-holders were ignored 
and only men qualified to receive passes in the third category were given 
them. Eardley Wilmot who had succeeded Arthur as Governor in 1843 was blamed 
for the failure and was replaced by Denison in 1847. 

It has been said that 11 the grievous complaint against the Stanley 
probation system was that, in replacing the assignment system of indentured 
labour it robbed employers of a supply of cheap labour 11

•
6 But it would 

probably be equally correct to say that the failure of the Stanley probation 
system was due to the non-co-operation of employers in a time of economic 
depression. It was as much a lack of demand for labour as a failure in supply 
that contributed to the cessation of the scheme. It was only in 1845 when 
V.D.L. began to emerge from the depression and after the Stanley system had 
been in operation for almost two years that the employers' concern for 
11 abundant and cheap labour" was re-awakened. 
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This concern was directed to securing a supply of free immigrants 
rather than the setting up of a new system of transportation. As Professor 
Townsley has indicated, the anti-transpor·tationists campaign slowly took 
the form of a moral crusade7 and Governor Denison was very concerned with 
the growing colonial abolitionist view. Consequently, when proposals were 
put forward in thE~ U.K. for the reintroduction of transportation in 1846 
the Governor received, in 1847, an assurance from Earl Grey who had 
succeeded Gladstone at the Colonial Office that no more convicts would be 
sent to V.D.L. for two years. 

By this time the economy had picked up and the employment of pass-holders 
was such (10,673 out of 14,871 pass-holders) that the economic health of the 
colony was to a large extent dependent on their labour. The result was not 
a happy one for free immigrants. ltJage rates were depressed to unreasonable 
levels and free labourers were continually undercut and left without work by 
the employers' desire to keep costs as low as possible and the convicts' 
willingness to escape the horrors of gang work. It is not therefore surprising 
that there \'Jas very little immigration during the 1840s except in the first 
year or so before the recession when some wage rates actually rose after the 
cessation of transportation and the assignment of newly arrived convicts in 
June 1840. But the influx was slight and many immigrants who set out on the 
strength of them arrived to find low rates in the prevailing depression. In 
fact free labourers' wages were so 1 ow in 1844 that they were unab 1 e to buy 
tobacco, spirits and beer of which they were the main consumers and the 
Government revenue consequently suffered. Free artisan wages around the middle 
of the decade were 5s. - 7s. per day and, understandably, there was a 
considerable exodus to the mainland in order to find better rates. 

Large numbers of convicts who had received either an absolute or a 
conditional pardon also joined the emigration, although this slackening in 
the supply of labour had no affect on wage rates. Coghlan records that the 
mechanics of Hobart still complained in 1849 of unfair competition by convict 
labourers which had resulted in 200 free labourers being unemployed. 8 

In summary, the decade as a whole was marked by the existence of a 
substantial pool of cheap labour so that at no time did the employer group 
feel seriously threatened by the demands of free immigrant employees for 
higher wages and consequenly little or no thought was given to strengthening 
the master and servant legislation. 
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However, this attitude was in marked contrast to the first half of the 
1850's which saw the enactment of such legislation no less than three times: 
·in 1852, 1854, and 1856. t~e shall see that,after moderate "strengthening" 
in 1852, the 1854 Act reached a peak of oppression unequalled in the long 
history of master and servant legislation,before the 1856 Act restored the 
position to slightly less intolerable levels of injustice. What were the 
factors which contributed to this sudden flurry of activity in varying degrees 
of harshness? In general terms it is easy to reply that all factors that 
influenced the supply and nature of the labour force in the colon~or which 
affected the demand for labour~were bound to have an effect on the character 
and timing of any piece of master and servant legisla on. But it is 
difficult to be precise about the extent of the effect of any individual factor 
at any particular time. All that can be said is that as pressures built up 
in the labour market from a number of causes the reaction of the employer 
group through the Legislative Council was the passing of more extreme 
measures against employees. Conversely~ as these pressures eased for one 
reason or another, less severe restrictions could at least be contemplated. 

In the first few months of 1851 there was a considerable demand for 
labour but wage rates were still 1ow. 9 Then, in June 1851, it was learnt 
that gold had been discovered on the mainland and many free labourers left 
immediately for the N.S.l~. and Victorian goldfields, causing a sharp increase 
in the demand for convict labour, and eventually leading to a severe shortage 
of labour generally. At first employers refused to pay the higher wages 
demanded by the market but by early 1852 substantial increases had been 
recorded. 1 0 

Unlike the prev·ious decade when the influx of convicts more than 
compensated for the ex-convicts who left the colony the labour market continued 
to experience a shortage even when convicts were arriving in 1851 and 1852 
at the rate of 2,000 a year;because large numbers of ex-convicts joined the 
hunt for gold. One solutuion would have been for the colonial Government 
to have asked for the number of convicts to be increased but this suggestion 
was not capable of being implemented given the widespread anti-transportation 
support in V.D.L.,especially since other colonies had refused to receive 
convicts after 1849. With the passage of the Australian Colonies Act in 1850 
and its ·implementation in V.D.L. a new Legislative Council had been formed 
which for the first time included members elected by those entitled to vote. 
The elections which took place in October 1851 were dominated by the 
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transportation debate and all sixteen elective seats were fined by anti·
transportationists when the new Council met in December. It would therefore 
have been ah10st impossible for those members to have advocated an increase 
in the number of convicts being transported even in the crisis then being 
experienced by employers in V.D.L. Since no relief could be expected from 
that quarter it is not surprising to find that a Committee of the Legislative 
Council vJas appointed early in 1852 to promote immigration as a means of 
solving their problems or, more specifically, by hiring workmen in Britain 
at much lower wages than were then being demanded in V.D.L. 

It will be recalled that a shortl ived bounty system of immigration had 
operated in V.D.L. in the early part of the 1840s with the assistance of 
private labour agents who received a bonus from the Government for every 
approved immigrant landed. The scheme had as its basic philosophy the 
maintaining of a direct relation between supply and demand in the labour 
market. Unfortunately, the agents became divorced from the employers and 
this led to many abuses. Unscrupulous agents misrepresented the "comfortable" 
passage out as well as wages and conditions in the colony and consequently, 
in the U.K., legislation was enacted in 1841 which provided for regulations 
to ensure basics such as adequate provisions, sleeping arrangements on board 
and the presence of a medical officer. The legislation was not however 
successful in other respects and its requirements led, inter alia, to the 
falsification of references of potential immigrants wf,-ich inevitably resulted 
in dissatisfaction with the quality of the immigrants. 

These defects,together with the fact that with the supply of labour in 
private hands there was a measure of uncertainty involved, led to the 
cessation of the bounty scheme in 1842. It was not revived during the 1840 1 5 

mainly due to the large number of convicts ava'ilable for employment at very lm>J 

wages and also because the land revenue from vJhich the bounties were paid 
declined_,with t:1e result that further expenditure was haHed. 

However, the pressures of an acute labour shortage were again experienced 
by employers in the early 1850s for reasons already indicated and it was 
therefore predictable that the proposals for immigration contained in the 
Report of a Committee of the Legislative Council, tabled in June 1852, should 
have received very favourable support by employers in the colony. Basically, 
the suggestion was that male assisted immigrants should be bound b~ contracts 
made in the U.K. to serve their employers for a certain number of years at 
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fixed rates. Employers would apply to Immigration Agents at Hobart or 
Launceston and would pay £3.15s. for each immigrant required and a promissory 
note for the same amount, payable on the arrival of the immigrant. A 
certificate would then be issued by the Agent and an employer would send it 
to his agent in the U.K. VJho would choose a l"ikely immigrant. The certificate, 
in effect, constituted the immigrant• s passage ticket on one of the Land and 
Emigration Commissioners ships. Not being a philanthropist, the employer 
would recover his money from the employee because the latter would have signed 
a promissory note for £7.10s. before he left the U.K. The amount would be 
deducted from his wages at the rate £2.10s. per annum over the three years he 
would have contracted to serve and, to safeguard the employer•s investment, 
he would be bound to repay that amount for each year he failed to serve. The 
committee also suggested that the necessary funds be provided from the general 
revenue of the colony rather than from the land revenue except in the case of 
single women who would be sent out in the normal way under the auspices of the 
Land and Emigration Commissioners. Denison agreed wholeheartedly with the 
scheme but would not agree to the raising of a £50,000 sum to finance it until 
it had received the blessing of the Colonial Office. 

The prospect of a substantial influx of immigrant employees to the colony 
led to a general review of the existing master and servant legislation with 
part·icular emphasis on the problem of the validity of contracts made ·in the 
U.K. and, thus, within a few days of appearance of the report of the Select 
Committee on Immigratio~another committee of the Legislative Council was 
formed 11 to inquire into the Laws now in force in reference to Apprentices 
and Indented Servants and to consider the propriety of amending such laws 11

• 

Members of the committee were Sharland, Cox (member for Morven), Gleadow 
(Cornwall), the Speaker (Dry, member for Launceston), the J\ttorney-Genera 1 
(Valentine Fleming) and the Sol'icitor-General (Francis Smith). After the 
period for bringing up the report had been extended the 11 Apprentice Law Repeal 
Bil1 11 vJas introduced in the Legislative Council on 8th October, passed on the 
19th October and on the next day, received the Governor 1 S assent as the Servants 
and Apprentices Act. 11 The speed with which the bill was passed was a sure 
indication of the troubled state of the colony at that time for, by October 
1852, Denison had calculated that the available male labour was only half of 
what it had been in April 1851. 
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10. Employers claimed that wages had risen in most cases from 25-33% and in 
a few instances, up to 50%. In addition it was claimed that the cost 
was really much i1igher because the best men had left and the high rates 
were being paid for inferior labour. 

11. 16 Viet. No. 23 (1852). 
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CHAPTER 5 

THE SERVANTS AND APPRENTICES ACT (1852) 

The provisions of this Act1 follow closely the general form of those in 
the 1840 legislation. Harsh penalties for breach of contract by servants, 
independent contractors and apprentices were still to be contrasted with the 
weak remedies available to employees where there was misconduct by their 
employers; the offence of harbouring or enticing from employment was retain
ed although its redefinition probably led to a widening of the offence. 
Two new procedural aspects of regulation appear for the first time: the 
procedure respecting an action for the occupational hazard of seduction of 
female apprentices and servants under age was made easier; and, as a result 
of a method of immigration designed to secure servants from the U.K., con
tracts of service entered into in the latter country were deemed to be valid 
for the purposes of the other provisions of the Act. 

The Preamble in Section l gave no reason for the inadequacy of the 1840 
legislation which had led to its replacement. Fortunately, the earlier Act 
was repealed in toto with the result that the V.D.L. Legislature avoided 
the complicated and confused maze created by the English Acts which had 
purported to "extend 11 or "vary 11 existing 1 egi sl ati on. 

Section 2 defined once more the offences capable of being committed by 
any "art"ificer, manufacturer, journeyman, workman, labourer or other servant 11 

and which constituted breaches of their contracts of service, viz. absence 
from employment, refusal or neglect to work, returning work or leaving it 
unfinished, or any other misconduct. Despite the apparently comprehensive 
nature of these offences in the 1840 Act employers had found that there were 
loopholes which needed to be closed. 

During the 1840s when employers in V.D.L. had contracted through agents wii~ 

employees in the U.K., service to commence on arrival or shortly afterwards, 
difficulties arose when a servant who had contracted in this way arrived but 
failed to commence his service. Even assuming the validity of the contract 
in the colony it was doubtful whether the 1840 Act could have been invoked 
against him. Section 1 had provided for an offence, inter alia, where the 
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servant absented himself "during any part of such time for which he or she 

shan have been hired or engaged" or where he refused or neglected to work 

"in a diligent and careful manner". Because the period of hire had not 

commenced it could not be said that such a servant had absented himself 

during the period of hire; and, secondly, it was not a refusal or neglect 

to WJrk carefully because this only applied to an obligation imposed during 

the per·iod of employment. The servant 1 S conduct amounted to a refusal to 

enter into work according to the contract and as such was a breach of con

tract (incidentally raising questions as to the validity of the contract), 

but it did not amount to a criminal offence punishable under the existing 

legislation. The same was true of the colonial servant hired to commence 

work at a future date who did not appear on the agreed date, although here 

there was no doubt that his master could sue him for breach of contract. 

In order to remedy this, Section 1 of the 1852 Act enacted, inter alia, 

that any servant 1'engaged by or on behalf of any person for any time or term 

whatsoever" who "shall fail refuse or neglect to proceed to and enter upon 

such service or employment pursuant to such hiring or engagement 11
, would in

cur the penalties provided. Th·is provision was by no means a novel one. It 

has already been noted that a similar clause existed in the English legislat

ion of 1823, but it will be recalled that the English Act created the offence 

only where there was a contract of service in writing and signed by the parties 

wHh the result that if a servant had not so contract no offence was committed 

by his fu il ure to commence service. 2 

The distinction between written and unwritten contracts made good sense 

in this area. Before a justice had jurisdiction under the 1823 Act a contract 

of serv·ice must have been establ·ished on the evidence. In the absence of a 

contract in writing this was generally easier to do where actual service had 

been undertaken, but where a servant had not yet entered into service and it 

was sought to penalise him for failing to do so, it was logical limit the 

offence to cases where the contract was in writing and signed. Not only was 

a logical but it was also necessary as regards yearly hiY·ings, in view of the 

requirements of Section 4 of the Statute of Frauds (1677) which wou.ld not 

defeat an action for wages in respect of services actually performed, but 

which required a contract of service to be in writing where service 

had not been entered into. The effect of the colonial Act in not making 

the distinction was to place working people in an invidious position, 

because it was possible for an "employer" to cause a man he disl"iked to 

be heavily punished where there was really no contract and where there were 
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no outward acts of service directly referable to a contract to serve at some 

future date which had since elapsed. Moreover~ since the Statute of Frauds 

had almost certainly been received as part of the law of V.D.L. in 1828, it 

followed that such a contract, assuming it was not evidenced in writing, was 

not technically enforceable, yet the 1852 Act purported to give justices 

jurisdiction to punish a servant for his fai:lure to enter upon service. 3 

We have already seen that the alternative penalties to be found in the 

1840 legislation for what might generally be called misconduct by a servant, 

were the same as ·in the N.S.W. 1828 Act viz. imprisonment in a common gaol of 

imprisonment with hard labour in a House of Correction with the addition in 

both cases of forfeiture of any wages due. The 1852 Act sought more flexibil

ity in this area while at the same time increasing the maximum period of 

imprisonment in a House of Correction from one to two months. It provided 

for imprisonment in either a Gaol or House of Correction with hard labour in 

both instances for two months and, as an alternative or additional penalty, 

forfeiture of all or any part of wages due. After 1852 it was no longer 

necessary for justices or order impr-isonment and forfeiture when all that 

was required to meet the case was forfeiture alone. 

The 1852 leg·islation thus went some way towards the f1exib·ility of pen

alties displayed by the English 1823 Act, although the V.D.L. leg·islation 

once again failed to provide for discharge of contracts of service where 

eimployees were guilty of m·isconduct, an omission indica ve of the exist

ence of a tight labour market in the colony at that time. 

B Of.f~_nceL~.i~PJ:!~rer::_ui!!_~_g~t_~Q~rs) 

Turning to Section 3, which provided penalties for misconduct by "any 

labourer who shall contract with any person for the performance of any work 11
• 

it is at first glance puzzling why labourers should have been singled out 

for speci a 1 mention when they were among the categories of workers affected 

by the provisions of the Section 2. It will be recalled, however, that a separa 

section of the 1840 Act4 applied specifically to certain independent con

tractors who had contracted 11 for the performance of work in a certain time 

and at a certain price 11
• The object of Section 2 of the 1852 Act was there

fore to make all 1 abourers 111ho contracted not as servants but as independent 
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contractors, 11 for the performance of any work 11
, not merely subject to the same 

penalties as servants but also in respect of the same offences. Unlike a 
servant, the only offence which could have been committed by an independent 
contractor under the 1840 Act was that of absenting himself from his employ
ment before the termination or completion of his contract. After 1852 the 
whole battery of offences was levelled at him ·including the newly created one 
of failing to commence performance of his work, as well as the general 
residual one of being 11 guilty of any other misconduct during the continuance 
of such contract 11

• 

The sections of the 1840 Act relating to apprentices had also proved to 
be unsatisfactory for masters in attempting to control their apprentices 1 

absenteeism and misconduct. In the first place, as we have already seen, an 
apprent·ice who absented himself from service was required by his master 
either to make satisfaction for the loss sustained by h·is absence (presumably 
a sum of money) or to serve the period of absence in addition to the original 
period. If he refused to do either, he could be brought before the justices, 
but in this event the Act merely gave them the power to determine what satis
faction was to be made and to punish the apprentice "if the latter did 11 not 
give security to make such satisfaction 11

• No power was given which would 
enable the justices to order the period of absence to be served as an 
additional term unless the word satisfaction was given two different meanings 
in the same section: one where it was used as an a 1 terna ti ve to serving the 
absence period and the other where it included serving the period. This 
i nterpreta ti on was not however a very satisfactory one and it must therefore 
be concluded that the 1840 Act was deficient in this respect. 

Secondly, as we have already noted, misconduct and absence by an appren
tice were treated differently by separate sections, yet absenteeism could 
justifiably be described as a species of misconduct and, in fact, apprentices 
were often charged with misconduct in service by being absent. 

Thirdly, where an apprentice was imprisoned or discharged his master 
lost his services either temporarily or permanently. At a time when labou~, 

was generally in short supply the inexpensive service rendered by an apprentice 
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who had passed the initial period of ~tter incompetence was generally 
regarded by a master as worth retaining except in the worst cases of 
misconduct; yet the provisions of the 1840 Act were not flexible enough 
to permit this. 

Finally, the 1840 master and servant legislation was not clear on 
the question whether 11 bodi"ly correction 11 in a House of Correction was 
part of the apprentice's punishment for misconduct. 

The 1852 Act went some way towards correcting these defects. Under 
Section 4 both absence from service and misconduct were made offences 
and dealt with in the same way. The same period of imprisonment was 
retained with the exclusion of the phrase 11 and be corrected 11 in order to 
make it clear that apprentices could not be whipped. The alternative of 
discharging an apprentice from his apprenticeship was also retained, 
although the section specifically stated that justices were authorised to 
cancel the indenture, deed or agreement in writing when discharging the 
apprentice, an aspect which the 1840 Act had left uncertain. The third 
alternative of adding both the previously mentioned punishments was also 
reaffirmed in l852,and the later statute added a further alternative 
remedy, viz. returning the apprentice (or indented servant) to the service 
of his master or employer. Taken together these alternatives gave justices 
a very wide discretion in dealing with recalcitrant apprentices. 

Although absence from service was made an offence punishable in the 
same way as misconduct by Section 4, the existing provisions with regard 
to absence were retained with slight modifications by Section 5 of the 
1852 legislation. Consequently, an apprentice who absconded could in the 
first instance be compelled by his master under Section 5, either to serve 
the extra period constituted by his absence or to make satisfaction for 
the loss. If he refused both alternatives he could be taken before the 
justices and,in the event of his refusal to make the satisfaction determined 
by them, or to give security, he could be imprisoned with hard labour for up 
to one month. This section was concerned solely with the punishment of 
apprentices who would not make, or give security for, the satisfaction 
determined by the justices. It was not an alternative form of proceedings 
to those under the preceding section. Thus, an apprentice convicted and 
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sentenced to a period of imprisonment under Section 5 might, in addition, 

be imprisoned for his absence under Section 4 and these harsh measures 
could be invoked against him 11 from time to time as often as any such 
apprentice ... shan ... so absent himself from such service 11

• 
5 

Section 5 also stated that the period of absence should be 
11 deemed to be part and parcel 11 of the original term of apprent·iceship. 
It is curious that like the earlier legislation, the 1852 Act did not 
specifically give justices the power to order an apprentice to serve the 
period of absence as part of his apprenticeship. It preferred to authorise 
a master to compel h·is apprentice to serve the extra period or to make sat-· 
isfaction and it is at this stage that the section states that the period 
is to be considered as part of the or·iginal term of apprenticeship. The 
only sanction available in the event of a refusal by the apprentice was, 
like the 1840 Act, to enable justices to determine what satisfaction should 
be made and to punish only for refusal to make the satisfaction. In short, 
although a master was able to 11 COmpel" his apprentice to serve the "absence 
period" where no satisfaction had been made, magistrates were not given the 
power to order this, either in the 1840 or 1852 Acts. Perhaps the answer 
lay in the reluctance of the courts to make an order for what would have 
amounted to specific performance of a contract of service. 

With regard to employees 1 complaints against their employers, the Ser
vants and Apprentices Act dealt with the issue in a similar way to the 1840 
legislation. Separate sections were devoted to servants, independent con
tractors and apprentices (including indented servants), and the remedies 
were rephrased so as to give justices more flexibility in individual cases. 

1 ) 

The result of the wording of the 1840 Act was to empower justices to 
order payment of any wages owed "and further to award 11 fair and reasonable" 
amends. Because these remedies were given in respect of any form of ill
usage and not merely for non payment of wages, some difficulties in interpre

tation must have been experienced. Was the authority to grant amends only 
given as an additional discretionary remedy where an order for payment of 
wages due had already been made; or, were the remedies alternat-ives, per..,. 
mitting an award of amends where physical cruelty rather than non·-payment 
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of wages was being complained of by a servant? If the former were the 
case, it would appear that no remedy was provided for a master's ill
usage where no wages were owing; if the latter, then a servant could not 
get additional amends where he complained of unpaid wages and an order 
was made compelling his mas r to pay. 

These difficulties were avoided by the 1852 Act which enabled 
justices 11 to order the payment of wages due and owing ... or to order and 
award ... amends to be made ... as such justices shall think fair and just 11

, 

or to order payment of both wages and amends. Unfortunately, although 
these clear alternatives in Section 6 solved the problems associated with 
the earlier legislation, the section in turn gave rise to a further problem 
in that magistrates were empowered to order amends as an alternative to pay
ment of wages even when a servant had proved that his master had not paid 
his wages. Had non-payment been treated separately from other forms of 
cruelty, it would have been possible to have provided, on the one hand, for 
the payment of wages as the primary remedy for non-payment with the addi t
ional discretionary amends, and on the other hand, for amends as the only 
remedy for all other types of ill-treatment. It is perhaps not an unfair 
comment that not nearly as much thought was directed towards those sections 
of the Act dealing with employees 1 remedies as was given to the remedies 
of employers. Not only was a servant denied the right to recover all wages 
due, since the justices might decide to award a lesser amount as amends 
·instead, but he was still not provided with the remedy of discharge from 
his contract of service where there was physical cruelty. 

It does not take a great deal of imagination to apprecia the unhealthy 
position of a servant who was instrumental in a prosecutio~whether success
ful or not, against his master yet had to con nue in that master's 
employment. No doubt, in the worst cases of employer misconduct a servant 
might have argued at common law that the contract was at an en~ for a 
master had no right to chastise his servant. 6 But the uncertainty and 
expense of such an action would have deterred the majority of servants, 
even if they had been aware of the possibility. 
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2) rs 

The remedies provided in Section 7 for labourers who contracted as 

independent contractors and who complained of ill-treatment or non

payment by the·i r empl ayers were of the same order as for servants, with 

the exception that the non-payment referred to was, as would be expec 

eel, "non-payment of any monies which shall be due and owing" rather than 

non-payment of wages. It is significant that the 1840 Act which sifted 

out particularly important classes of independent contractor in V.D.L. 

and dea 1 t with them separately because they 11 contract with persons for 

the performance of work in a certain t·ime and at a certain price", did 

not properly distinguish this group from servants when describing their 

primary remedy for non-payment as "the payment of such wages as shall 

appear to be due or owi ng 11
• By 1852 it had become accepted that "wages 11 

were attributable to a contract of service whereas 11 monies" originated, 

inter alia, under what would today be called a contract for services 

involving an independent contractor. In line with this distinction the 

1852 ~~ct adopted a different method of expressing the limits of the 

justices' jurisdiction in ordering payment of amends by an employer as 
11 the total amount of monies which would become and payable ... for 

or in respect or by virtue of such contract if completed 11
• 

3) .~nst apprentjce~ 

The prosecution and punishment of masters for ill-treatment of 

apprentices and indented servants, was laid down in Section 8 which also 

reiterated the 1840 Act with the exception that jus ces were given the 

power to cancel indentures after discharging appren ces. It has already 

been seen that the earlier legislation, although permitting discharge as 

a remedy r apprentices and indented servants (though not ser·vants and 

independent contractors), assumed this would involve cancell on and 

therefore did not expressly authorise it. The val-idity of the indenture 

deed or agr~{~ment ·in writing was therefore in some doubt. In order to 

resolw~ this uncerta·inty, Section 8 authorised jus ces to cancel the 

indenture and Section 9 went on to provide conclusively that it should 

thenceforth to all intents and purposes be deemed to be cancelled of 

no force or effect whatsoever. 
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With regard to the offence of "know·ingly 11 employing, rece·iving or 

entertain·ing another 1 s servant it has already been noted that the 1840 

Act added 11 harbouri ng 11 in the case of apprentices. This was extended 

to servants and labourer contractors by Section 10 of the 1852 legis

lation with the result that a person could be punished who 11 knowing"ly 

and un1awfully 117 harboured, employed, rece·ived or entertained an employee 

from any of the three groups. 

The same £so maximum penalty was retained as in 1840 and to encourage 

prosecutions Section 10 provided (following the 1828 N.S.W. Act) that half 

of whatever penalty was fixed by the justices would be paid to any informer 

concerned. 8ut whereasin r~.S.H. the poor of the Colony direc-t1y benef·ited 

from the other half, the remainder in .V.D.L. was used 11 in aid of the 
u 

Genera 1 Revenue. 

The origin of the offence in on 10 was to be found in tute 

of Labourers, although in England by the nineteenth century the only course 

open to an aggrieved employer was to sue for ~amages (per quod servit.ium 

amisit),since the wrong had ceased to exist as a criminal offence. 8 The 

gist of the civil action in the nineteenth century was loss of service 

where one man had the right to the labour of another arising from a con

tract of hiring. 

F 

Another closely related civil action9 with the same insistence on loss 

of service as a basic requirement was the action for seducing a female 

servant. Again, it was essen al that the relation of master and servant 

be established in order to create ri t to service although. use 

this ac on carne to be used by paren against seducers of their 

daughters, there was a strong inference of the right to service where a 

daugh r resided at horne,even in the absence of any clearly expressed con 

tract of service. nee the basis of the action was loss service, it was 

essential that the girl was in the actual or constructive service the 

plaintiff at the time of the seduct·ion. For this reason the plainti in 
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10 Harr.is v. Butl.er -!led when his ughter,who was appren as a milliner 

to the defendant's wife, was seduced by the defendant; and, similarly, in 

Dean v. Pee1.
11 where the girl was in the domestic service of another although 

she ·intended to return honeat the end of her term. 

It was to correct this situation that Section 11 of the Servants and 

Apprentices Act was passed,"to facilitate in the manner herei r provided 

the mode of redress by female apprentices and servants under age who may be 

seduced by their master or employer whilst in the service of such master or 

employer 11
• The section went on to provi that where a parent, guardian or 

other person in loco parentis brought the ac on for seduction, it ltJOUl d not 

necessary to prove that the female appren ce or servant 11 Was and continued to 

be the servant of such parent ... or to give evidence of any service or con

structive service". Every seduction action by a parent could therefore be 

maintained as though these matters had been proved. 12 

Furthermore, where a fema·le apprentice or servant did not have a parent 

or other person entitled to bring the action, a judge of the Supreme Court 

V. D. L. could appoint a fit and proper person sue in torma provided 

the girl was not possessed of property to va 1 ue £5, over and above any 

debts and liabilities. 13 These sections merely rted to make the civil 

action easier and, unlike on 10, did not create an additional criminal 

offence. Their effect on the civil a on was, however·, limited since they 

on·ly applied in cases concerning female apprentices and servan who were under 

, although the ct that a female servant was over was not a bar to a 

v·n act·ion. 14 

The reasons for the inclusion of tions n and 12 are not d•i cult 

discover. Colonial employers as a group p 'ly con i a r 

portion of ex-convicts than employers in U.K. risk on of 

young female servants and apprentices,parti arly tic servan was 

therefore a very real one, although not necessarily any grea r than in the 

U.K. But whatever the true situation, fact was that the colonial Govern-

ment was very concerned to ass certain do of the Bri sh vernment 

arising from the apparently crude vice-ridden condition of the penal ony. 

The new immigration proposa·ls had sugges a s 

women to the colony from the U.K., for they were in cons 

tic servants. 15 The English Emigration authorities had in 

bri ng single 

as domes-

past 
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reluctant to encourage this as experience had shown that the emigra on of 
single women not accompanying their parents was undesirable. The inclusion 
of these clauses may have helped to overcome some of this reluctance, 
although in view of their limited effect and the fact that only a few s·ingle 
women under age would arrive in the colony unaccompanied by their parents, 
it seems more likely that the provisions were directed to paren who had 
a·lready emigrated accompanied by their daugh rs under age, in order to 
encourage them to let their daughters en r into domestic service, secure 
in the knowledge that the loss of family honour could be recompensed in the 
courts without too much difficulty. 16 

G made in the U.K. 

The existence of Section 13 in the 1852 Act was extremely important to 
employers of labour at that time and, since some space win be devoted 
an explanation of its significance, it would be worthwhile quoting the 
section in full. 

"And Be It Enacted that if any person in any part of the Uni Kingdom 
of Great Britain and Ireland or any other part ~eyond the seas shall make or 
enter into any contract or agreement in writing for service in this Colony 
for any time or term certain as an artificer manufacturer journeyman workman 
labourer or other servant employed in any manner howsoever r as a 
menial or house servant or in any other ty whatsoever and s n arrive 
in this Colony in pursuance of such or reemen~ such con t or 
agreement in wri ng shall be of same rce and e t as if same had 
been made and en red in in this Colony s so making or en 
ing into the same sha'll subject and li le several provisions in 
this Act contained in the same manner to all in and pu as ugh 
such person were an artificer manufacturer journeyman workman labourer or 
o r servant hired or engaged as in the second sec on of is mentioned". 

The problem of the validity ·in the col any con service formed 
in the U.K. was one which had ca some concern at the me the 1840 Act was 
passed. It wi.ll be recalled that the Governor d requested the British 
Governmc=nt to remedy the uncertainty that exis by legisla ve action but 
that the urgency of the situation caused by the cessation of the assignment 
of convic was lessened for various reasons leading to a line in in rest 
among colonia·! employers in any ·immigration scheme to secure immi gr·ant 
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servants. Wi the reviva·l of this interest in the early 1850s and i 

manifestation in the specific proposals of the Select Commi , which 
have already been discussed, the question of the validity of service 
contracts made by intending imm·igrants in the U.K. was once more of the 
utmost importance. 

If the Attorney-Genera 1 was correct in his analysis in 1839. then H 

is true to say that the need for an Imperial Act remained throughout the 
1840s and it is difficult to see how the local legislature could have had 
the capacity to do in 1852(by Section 13)what it was incapable of doing in 
1840. It seems more likely however that he had not fully grasped the 
significance of Sections 35 and 3~ of the Australian Courts Act (1828) which 
were confirmed in 184217 and, consequently, Section 13 was a mere restatement 

of existing law rather than a novel provision. 

Perhaps it would be more accurate to describe Section 13 as having had 
much the same effect as Sections 35-37 of the Australian Courts Act although 
achieved in a slightly different way. The colonial draftsman hit upon the 
·idea of 11 deem·ing 11 contracts made in the U.K. to have been made in the colony 
so that Section 2 and other relevant sections in the Act could operate in 
the normal way; whereas the 1828 British statu , in a more long winded 
fashion made necessary by the absence at that time of any local master and 
servant legislation by which "deemed to be colonialucontracts could be regula 
in V.D.L., provided that it was lawful for artificers etc. to contract in 

the U.K. to serve in the colony, that punitive cos might recovered on 
a successful action for concealing or harbouring, that artificers could 
be punished for wilful violation of their indentures or misconduct in 
service and, generally, that all complaints and disputes between masters 
and s::rvants could be tled by the Court of sions or two jus ces by 
any order or award thought just. ring in mind that the Aus ian Courts 
Act was a statute of paramount force, the width of the last mentioned provision 
meant that there was no conflict when, by the legal fictioned contained in Sect 1 

13, all other relevant sections of the 1852 Act were applied to immigrant 
servants who had contracted in the U.K. 

Two possible points of conflict should, however, noted. 
Section 13 did not limit the terms of the contracts; and secondly, 
not limit persons having the capacity to contract in the U.K. 

rs t, 
H did 
those 
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over a certain age. It can therefore be assumed that the section should 
be read subject to the 1828 legislation on these aspects with the result 
that the intending emigrant in the U.K. must have been eighteen years of 
age or over and could only have contracted for a maximum of 7 years 
service. 

Like the Australian Courts J\ct, Section 13 of the "1852 co·lonial leg·is
lation was understandably limited to contr·acts made in wr·iting. Oral 
contracts for service in the colony made in the U.K. were therefore pre
sumably not valid in V.D.L. o~at leas were unenforceable by virtue of 
Section 4 of the Statute of Frauds, and an immigrant servant who foolish
ly arrived on the strength of such an agreement could not bind his employer 
to provide work for him, but equally he could not be convicted for failing 
to commence service. 

Even with contracts in writing, the fact that they were made in the 
U.K. sometimes gave rise to considerable evidentiary difficulties. Thus, 
Section 14 provided that the production of any such contract, with evidence 
that the immigrant subsequent-ly arrived in the colony and that the ·immigrant 
was cal"led or known by the name disclosed in it, or that he had con ssed to 
having made a contract with the employer named in it, was sufficient prima 
facie evidence of both the contract itself and the identities of the parties 
even without proof of the execution of the contract. 



~ 101 -

NOTES 

1. 16 Viet. No. 23. 

2. This point was made by the Duke of Newcast.le in his Despatch of 16th 
June 1853 but, since the despatch contained the information that the 
royal assent had been given to the 1852 Act, it could scarcely be 
termed an objection. 

3. Only contracts not to be performed within the space of one year were 
affected. 

4. S.2 

5. s. 5 

6. Although he could chastise his apprentice for disobedience or neglect. 
See Winston v. Linn, l B. & C. 460. 

7. The word unlawfully does not appear to have added anything to the 
offence and in 1856 the draftsman of a new master and servant Act 
returned to the ea rl·i er form of "knowi ngly 11

• 

8. See Jones 11 Per Quod Servitium Amisit" 74 L. .R. 39. 

9. An important distinction between the action for seduction and that for 
enticing away or harbouring servants or apprentices was that in the 
former it was not necessary to prove that the defendant knew the per·· 
son seduced to be the plaintiff's servant. See Fares v. Wilson, Peake 
55 per Lord Kenyon. 

10. 2 M. & W. 539. 

11. 5 East, 46. 

12. Fleming, Law o.f Torts (4th ed.). 575, has indicated that this was achieved 
in Tasmania by the Evidence Act 1910. s.ll8 but, it appears to have been 
enacted, in a more l-imited form, almost sixty years before that date. 

13. S.12. 

14. Bennett v. AEcott, 2 T.R. 166. 

15. See the pamphlet for intending immigrants to the colony forwarded by 
Denison in the Despatch of 4th August 1853, at page 13, which stated that 
"it was scarcely poss·ible to express too strongly the great want which 
exists of female servants and needlewomen. Some families cannot obtain 
any female servants, - others, which would employ several have only one; 
many ladies of property are obliged to do the work of servants". 
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16. These sections were re-enacted in the 1854 (Sections 33 and 34) 
and 1856 (Sections 35 and 36) master and servant legislation. 

17. 5 and 6 Viet., c.76 s.53. 
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CHAPTER 6 

BACKGROUND TO THE MASTER AND SERVANT ACT (1854) 1 

In the latter half of 1851 and the early months of 1852, a severe 
shortage of labour was experienced, as we have already noted, mainly due 
to emigration to the mainland goldfields, and it was this decrease in 
supply which was responsible for the higher wage rates rather than any 
real increase in the demand for labour at that time. In fact, in some 
areas the shortage was so great that certain industries were no longer 
able to function, among them whaling, shipbuilding, timber and very 
nearly, agriculture, resulting in an overall slackening in demand for 
labour. 

In the second half of 1852 and throughout 1853, the total 
picture for V.D.L. employers grew consi rably blacker for, with the 
establishment of the huge mainland goldfield camps demand for V.D.L. 
produce increased enormously causing employers to be frantic in their 
search for employees to enable them to supply the lucrative mainland 
market. The increased demand for 1 abour was further heightened by the 
continued exodus to the goldfields and the result was reflected in the 
generally high rates of wages paid. 

The discovery of gold in N.S.W. and Victoria was also a mixed bless·ing 
for V.D.L. employers in one other respect. Despi the general feeling in 
the colony against transportation which had led to the success of the 
abolitionists in the 1851 elections~ there was still a strong body of 
opinion among some employers which supported the retention of the convict 
system. In addition, the British Government was still not convinced of the 
evils of that system, and it was not until it was appreciated that an ex
convict would not turn to pastoral pursui in the colony but would depart 
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immediately he was free to do so for the goldfields that the Government 
became convinced of the need to abolish transportation to V.D.L. 
Accardi ngly, on 15th December 1852 Sir John Paki ngton, Secretary of State 
for the Colonial Office, disclosed the British Government's intention to 
cease transportation of convicts to the colony and news of this was 
rece·ived at the end of April 1853. 

This important event in the history of the co·lony was celebrated with 
great public festivities although many employers appreciated the worsening 
effect it would have on the labour market. Not only was the abolition of 
transportation a further spur to increased wage rates in the free labour 
market but convict rates were similarly affected and were in reality well 
above those registered at the convict hiring depots. 2 

B Rejection of the immigration ~roposals o~ne 1852 

Much hope for a solution to their problems was placed by employers on 
the immigration proposals submitted to the British Government for approval 
after a Select Committee of the Legislative Council had been appointed in 
early 1852 and had reported in June of that ye~r. It will be recalled 
that the proposals met with general approval in the Colony and were adopted 
by the Council before being approved by the Governor, subject to the 
acquiescence of the British Government in the raising of a loan necessary 
to finance the scheme. Great care had been taken in the details of the 
plan so as to avoid the objections raised by the British Government against 
the "bounty immigration" which had operated in the early 1840s. tvlany 
colonist employers would have preferred a simple system of immigration 
under indentures but were hopeful that the carefully elaborated proposals 
of the Select Committee would this time meet with the approval of the Land 
and Emigration Commissioners in the U.K. and, in anticipation, certain new 
clauses were included in the Servants and Apprentices Act (1852) (supra)· 

It therefore came as a great disappointment when a despatch was re
ceived from England in September 1853 which rejected the proposed scheme. 
The Commissioners objected to it in the first instance because 'labourers 
were to be ·indentured to masters they had never seen. The dangers for 
both masters and men ~ere obvious especially where their relationship was 
bound to continue for three years. But in this case the Commissioners 
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were genuinely concerned for the future wen-being of the intending 
immigrant rather than worried by the fact that a colonial employer 
might get an unsatisfactory employee for a lengthy period. The demand 
for labour was so great that employers were prepared to accept this as 
a very small risk~and to take the view that the master and servant 
legislation would in any case secure their interests, especially since 
the amendments made in 1852. It is more than likely, however, that the 
Commissioners had considered the harsh effect of the 1852 legislation on 
servants contracting in the U.K. and that this was a factor in the gen
eral objection to labourers being indentured to unseen masters. 3 

The second main reason for rejecting the proposals was that wage 
rates were fixed for three years before immigrants could be aware of the 
current rates in the colony. There could be little doubt that this was 
exactly what was intended by employers. The Committee appointed by the 
Legislative Council, which had first put forward the scheme of immigrat
ion, had taken evidence from employers of labour which, ~n toto, had 
amounted to a general desire to engage employees in England at substant
ially lower rates than were then current in V.D.L. In theory, this 
increase in supply of labour through immigration would, after a while, 
have had a depressing effect on the labour market and wages would have come 
down, other things being equal. But V.D.L. emp.loyers were not prepared to 
wait for this to happen and made it clear to the Committee, though they 
were not prepared to inform the·ir prospective servants, that the employ
ment of immigrants in this way would not only immediately lower wages 
but. since rates would be fixed at a low level for three years, also ensure 
a supply of cheap labour for the immediate future. 

Had the immigration proposals been acceded 
been in an exceptionally strong position vi 

to, a master would have 
his servant who, having 

, refiused to ful fi 1 

of the 1852 Act. As we 
arrived in the colgny, discovered the true wage r·a 
his contract, and consequently felt the full force 
have seen, not only could the servant be punished severely each time he 
absented or misconducted himself,but he could be forced back each time to 
serve the same employer until the three year period had elapsed. Having 
learnt that there were legal obstacles to such prosecutions, from past 
experience in dealing with similarly disillusioned employees under the 
11 bounty immigration 11 scheme of the early 1840s, employers in V.D.L. must 
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have been particularly pleased at their foresight in including Sections 13 
and 14 in the 1852 Act. However, with the rejection of the new immigrat
ion scheme the utility of these sections was now greatly diminished. 

Other aspects of the proposals which did not secure the approval of the 
Commissioners included the fact that selection of immigrants was taken out 
of the Commissioners• hands while they were bound, if requested, to carry 
immigrants in their ships; and the cost of carrying wives and children of 
immigrants which had been inadequately provided for. 

In conclusion it was suggested that the scheme should be replaced by 
the one then in operation in N.S.W. which did not bind the immigrant to any 
particular employer until he reached the colony and which had the added ad_. 
vantage of leaving him free to negotiate his own wages. The Legislative 
Council in V.D.L. was bound to comply with respect to the land fund which 
was not under its control but it was determined to press ahead with the 
ideas of the employer group it represented in relation to the general 
revenue of the colony which was under its direction. 

C The 11 bount,Y 11 scheme of January 1854 

New proposals were therefore drafted and circulated by Champ, the 
Colonial Secretary, to all members of the Legislative Council, on the 8th 
December 1853, together with a request for their comments in writing _ 
with a view to the implementation of an Immigration Act early in 1853. 4 

The proposals were designed to be free from the major defects of the pre
viously disallowed scheme. 

Mechanics, labourers and domestic servants were to be introduced from 
any part of Europe upon payment by a colonial employer who had made a 
declaration of his intention of employing the immigrant, of £3 for a single 
immigrant or of £5 for a family, for which he received a transferable or 
bounty ticket. The cost of the passage was to be paid by the colonial 
Government as soon as the ·immigrant arrived in the colony. On his part the 
immigrant would contract to repay the £"3 or £5 to his employer and to remain 
four years in V. D. L. or to repay one quarter of the passage money for each 
year he failed to do so. Bounty tickets could also be obtained by relatives 
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of possible immigrants who were of the labouring class in the colony. The 
scheme was incorporated in the form of regulations and pub"lished by the 
Government in the Gazette of January 23rd 1854. 

It will be noted that no contract of service was to be entered into 
until the immigrant reached the colony and that, in the face of a contin
uing shortage of labour and the Commissioners• objections, employers had 
abandoned any attempt to fix wages at a low level for a period of years. 
An immigrant was quite free on arrival to negotiate terms with his employer 
after becoming aware of current rates. But the bounty scheme immediately 
ran into legal difficulties similar to those previously experienced in 
connection with contracts of service made in the U.K. 

After digesting the contents of the Champ•s circular over the 
Christmas recess a considerable number of replies were received from 
members of the Council including one from ~-Jilliam Nutt, (member for 
Buckingham) dated 31st December 1853. Nutt referred to the proposal 
that immigrants were to contract to remain in the colony for 4 years or to 
pay a certain amount of the cost of their passage, and thought it was doubt
fu·l whether such an agreement made in England would be binding in V. D. L. 

He was also unsure about the identity of the other party to the agreement 
and concluded that an Act to prevent immigrants from leaving the colony 
would be illegal unless the agreement was entered into in the colony. 

Further problems were encountered when Champ wrote to Macdowell~ the 
Crown Solicitor, referring to that part of the proposals which spoke of 
supplying each "applicant for a bounty ticket with a blank form of agree
ment for contracts to be executed in Europe by the Immigrants·~ and as ked 
him to draft such a form. 

The reply, dated 23rd January 1854, contained the following draft 
contract. 

"I the undersigned ... of ... a Free Emigrant do hereby for the con
siderations herein mentioned agree with ... the Secretary to Her Majesty's 
Emigration Commissioners to serve and hire myself to such suitable 
Employer in Van Diemen's Land as the Immigration Agent there, as soon as 
may be after my arrival there. shall select and choose. And I engage to 
serve the person to be so selected in such capacity, upon such terms and 
for such a period as may be agreed upon:- to obey all his lawful and 
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reasonable orders and otherwise to make myself generally useful, subject 
to the Laws of V.D.L. applicable to Free Hired Servants. It being 
understood that a passage out and all proper necessaries during such 
passage shall be provided for me free of any expense to me, that I 
shall receive wages from the day of embarkation and payable on my 
arrival in V.D.L. after the rate of ... per week by the Immigration 
Agent there and afterwards such wages as may be agreed upon from my 
Employer, monthly. 

That my first engagement or hiring shall not be for less than 6 
months - and that during that period I shall repay towards my passage 
out the sum of £3 and that I shall afterwards and within four years pay 
the remainder of the expenses of my passage out either at once or by 
instalments of not 'less than one fourth part thereof at one time. The 
said expenses of my passage out to be considered a Debt due from me to 
the Colonial Treasurer of V.D.L. and forasmuch as such debt cannot be 
conveniently demanded recovered or paid if I shou·l d remove from that 
Colony before it is discharged I engage to remain in V.D.L. aforesaid 
for four years after my arrival there unless in the meantime full pay-
ment sha 11 have been made thereof 11

• 

One of Nutt•s queries was answered by this. The other party to the 
agreement was to be the Secretary to the Land and Emigration Commissioners in 

the U.K. But the more important problem, regarding the status in the colony of 
an agreement made in the U.K., remained and was not alluded to by Macdowell, 
although he did preface his draft contract with what must have been to 
Champ an astonishing comment. He stated that it was the first time he had 
ever been asked to frame an obligation whereby a free civil subject 
contracted to restrict his freedom and bound himself not to leave a par
ticular place for a stated time, where the contract was not either a con-
tract of hire or of apprenticeship. And he added, "it may admit of con~· 

siderable doubt whether such a stipulation can under any circumstances 
and on principle be supported11

• 
5 

D ~ As~isted Emigran~s Act (1854) 

The Lieutenant-Governor, Sir William Denison was very much in favour 
of the bounty scheme as the only method! of assisted immigration in the 
colony, but, at the same time, he was being pressed by the English 
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Emigration authorities to adopt the N.S.W. scheme in the cause of 
uniformity. 6 The result was a compromise. On the same day that the 
Colonial Secretary received the Crown Solicitor's letter7 he wrote, 
on Denison's instructions, to the Attorney-General, Valentine Fleming, 
requesting him to adapt the provisions of the N.S.W. Immigration Act 
passed at the end of December 1852, to provide those clauses necessary 
for the efficient operation of the bounty scheme and, in particular, 
to include clauses which would enable the Government to enforce con
tracts entered into by immigrants and prevent them from leaving the 
colony until their obligations had been fulfilled. Ostensibly he 
left Fleming to do what the latter thought best but he also gave his 
own opinion as to what punishment should be meted out to any immigrant 
attempting to quit the colony before completion of his term or payment 
of the prescribed sum, namely, "imprisonment with hard labour for a 
certain term and arrest and detention by or by authority of his master 
or employer or any magistrate or Immigration agent or other officer 
appointed by the Government for that purpose". Consequently, when the 
Assisted Emigrants Bill was introduced by the Governor at the opening 
of a new session of the Legislative Coun 1 on April 18th8 it was 
indeed an adaptation of the 1852 N.S.W. Immigration Act, with the ex
ception that the bill provided in addition for pun·lshment of immigrants 
who left the colony in breach of their agreements in the manner out-
l'i ned by Champ. 

Briefly, the N.S.W. Immigration Act required all male immigrants and 
single women selected by the Commissioners to contract in the U.K. to 
enter into contracts of service with a colonial employer for two years 
at the current rate of wages. Part of the passage money was to be paid 
before they left the U.K. and the rest was to be repaid to their employers 
from wages after they arrived, the proportions depending on the occupation 
of the immigrant. An employer was to be responsible for paying the balance 
of the passage money in the colony, one half at the time he engaged an 
immigrant and the other a year later. When the immigrant arrived he could 
pay the balance of the passage money there and then or, if not, he was 
required to take employment in which case the Act authorised employers to make 
the necessary deductions. The immigrant could terminate his service at the 
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end of one year by the payment of the second half of the amount owing. 
If not, this was deducted from his wages for the second and final year 
of service. If he broke the agreement he was liable to be imprisoned 
for three months. 

To say the least, the N.S.W. scheme had experienced some difficult 
teething problems of a legal nature. At the end of 1853 a report dated 
30th July 1853, was received by the N.S.W. Government in which the Land 
and Emigration Commissioners stated that the principle of the scheme 
had been approved by the Duke of Newcastle. The report was, on the whole, 
also commendatory of the details but it was felt that several aspects 
should be revised. The Commissioners referred to criticism of the Act 
which had characterised it as introducing 11 unmistakable slavery 11 into the 
colony and pointed out that the form of agreement signed by the immigrant 
in the U.K. should make it clear exactly what was the bargain between the 
emigrants and the colony. It was also noted that although the agreement 
gave the immigrant a fortnight in which to procure a master for himself no 
mention was made of the option in the body of the Act. 

The only other major criticism arose from a rather technical legal 
point. By Section 35 of the Australian Courts Act of 1828 servants 
of various kinds could contract in writing with persons about to 
proceed to or actually resident in N.S.W. or ~:m~D. or with their 
agents, to serve them for up to 7 years, and this could be achieved with
out the agreement requiring a stamp. The Commissioners pointed out that 
under the proposed N.S.W. agreement the emigrant would not be contracting 
with any such ascertained person or his agent and consequently the agreement 
would not fall within the 1828 Act and would remain liable to stamp duty. 
Moreover, since the N.S.W. Immigration Act seemed to permit these agreements 
to be unstamped the result was to place in jeopardy the validity of the 
legislation. In the words of the Commissioners, 11 We imagine that the 
Colonial Legislature could not render valid, even in the colony, a document 
carrying on its face the violation or evasion of the English Revenue Law, 
though the 11th clause of the Act if interpreted by the marginal note bears 
the appearance of having been intended to do so. Still less certainly 
could this Board be the channel of effecting such indentures without securing 
that they should be stamped as required by the Revenue Law of this country 11

•
9 
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There could be little doubt that if stamp duty had been required to 
be paid it would have amounted to a tax on indentured immigration and 
this was recognised by the Board which was prepared to suggest that the 
exemption of 1828 Act be extended to all contracts by which immigrants 
bound themselves to perform in Australia any of the services specified 
in that Act. 

The report of the Land and Emigration Commissioners on the operation 
of the N.S.W. scheme was fortuitously received by Denison before the 
V.D.L. Assisted Emigrants Bill received its second reading and provided 
the excuse needed to at least delay the implementation of what was to 
him an unsuitable immigration scheme; for on the basis of the defects 
revealed by the report he 11 did not think it necessary to press the measure 
forwardulO and on April 25th 1854 the Colonial Secretary obtained leave 
to withdraw the bill from the Legislative Council. The Secretary of State 
in England was, however, determined to persevere with the N.S.W. scheme 
and much to Denison•s annoyance sent out two ships containing immigrants 
under the scheme, and with more expected the latter was forced to re
introduce the bill which he assented to on 15th September as the Assisted 
Emigrants Act. 11 

Its main provisions were, as already indicated, primarily an adaptat
ion of the N.S.W. Act. Emigrants who in pursuance of an agreement made 
in the U.K. had been provided with a passage to the colony and who had 
not paid the full cost before leaving the U.K. were bound to pay the 
amount outstanding to the Immigration Agent within 14 days of their 
arrival, in which case the agreement was declared to be void. If the 
amount due was not paid in this way the unhappy situation arose whereby 
the Immigration Agent was authorised to enter into a contract of service 
on behalf of the immigrant for two years with any competent employer and 
to sign it in the name of the immigrant whether the ·latter had given his 
consent or not. 

The employer, on his part, agreed to pay half the balance to the 
Immigration Agent immediate'ly and the other half a year later. He was 
also authorised to recoup this by making eight equal deductions over the 
two year period vis-'a-vis his employee. An ·immigrant could terminate his 
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contract at any time after one year's service providing he gave three 
months notice in writing and paid his employer any amount outstanding 
for his passage. But if an immigrant, having entered into such an 
agreement, attempted to depart from the colony before fulfilling his 
obligations he could be imprisoned with hard labour for up to three 
months. 12 Moreover, because it was felt that the immigrant could 
easily evade these obligations through 11 the facilities which the num
erous intercolonial Traders offer ... by leaving this Colony for 
Victoria 11

,
13 a maximum penalty of £50 might be incurred by the Master 

of any ship who knowingly conveyed the immigrant or allowed him to be 
on board, the amount of the fine to be paid to any informer. 14 

E Legal pro21ems~Li~ing fro~ the refusal b~ Jmmigrants to enter 
into service 

The effect of these prov1s1ons was, however, extremely doubtful in 
the case of an immigrant who, having arrived in the colony, refused to 
commence work with the employer selected for him by the Immigration Agent. 
This situation was not in the least bit fanciful and, in fact, the in
ability of the legislatures in N.S.W. and V.D.L. to lay down firm water
tight legal procedures eventually led to the failure of the N.S.W. system 
of immigration in both colonies. 

Leaving aside the stamp duty question alluded to by the Land and 
Emigration Commissioners problems arose firstly, because the agreement was 
made in the U.K. or, more accurately, outside the colony, and, secondly, 
because the agreement did not amount to a contract of service. The pro
blems were not, however, limited to the N.S.W. scheme. The blank form of 
agreement drafted by the Crown Solicitor in January 1854 for the use of 
potential employers applying for a bounty ticket. gave rise to the same 
difficulties since it was to be signed by an intending immigrant in the 
U.K. (or anywhere else outside the colony),but was not a contract of 
service with any particular colonial employer. An important difference 
did exist however between the N.S.W. scheme agreement and the bounty 
agreement in that the latter contained a clause whereby the prospective 
immigrant bound himself to stay four years in the colony whereas the 'former 
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(set out in Schedule A of the Assisted Emigrants Act), merely provided 
that the immigrant would enter into a contract of employment for two 
years on his arrival. Thus, in the case of bounty agreements there was 
the additional question, already referred to by the Crown Solicitor, of 
whether in the circumstances and on principle such a restrictive obli
gation could be supported outside a contract of service. However, despite 
Macdowell's reservations, leaving the colony in breach of a bounty agree
ment was made an offence by Section 7 of the Assisted Emigrants Act. 

The main legal difficulties which beset both systems of immigration 
in V.D.L. were discussed in correspondencewhich began in November 1854 
when the Colonial Secretary, Champ, wrote to the Law Officers requesting 
their comments on the opinion .of Lock, the Immigration Agent, which he 
had expressed in his Report on Immigration of November 3rd. Lock had re
iterated his view, first stated in March 1854, that the U.K. agreement 
did not amount to a contract of service with any particular colonial 
employer and that therefore Section 13 of the 1852 Servants and Appren
tices Act ~hich in October 1854 had become Section 25 of a new Master and 
Servant Act), was not applicable, and further that it was difficult to see 
what action could be taken against an immigran·f': who refused to enter into 
the service found for him by the Immigration Agent even though he had 
arrived in pursuance of the U.K. agreement. He was supported by Macdowen, 
the Crown Solicitor, 15 who thought that the only remedy possible in such a 
case was by civil action, but although he acknowledged that a moral wrong 
was committed he was wholly at a loss to discover a remedy even by a civil 
action. 16 On the other hand, the Attorney-General, Francis Smith, did not 
agree and,while expressing no opinion on the nature of the agreement made 
in the U.K.,he did think that because the Immigration Agent was empowered 
by Section 6 of the Assisted Emigrants Act17 to bind any immigrant not 
paying his passage money according to the U.K. agreement, irrespective of 
his consent, the relation of master and servant was declared to arise by 
that section and the master and servant legislation was then applicable to 
punish the immigrant with imprisonment and hard labour if he refused to 
serve. According to the Attorney-General the immigrant was not free to 
enter into any contract of service for himself nor to decline one entered 
into on his behalf by the Immigration Agent until he had paid his passage 
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money. The Im~igration Agent, in reply, pointed out that the Attorney
General had overlookedthe fact that employers would refuse to have 
immigrants bound out to them against their will and that, therefore, 
there was no scope for the effective operation of the master and servant 
legislation. 

Before considering the merits of the arguments it should be noted 
that the Immigration Agent and the Crown Solicitor on the one hand and 
the Attorney-General on the other were very much at cross-purposes. 
Smith was merely explaining the way in which the Assisted Emigrants Act 
was supposed to work in conjunction with the master and servant legis
lation,18 while Macdowell was more concerned with the legality of the 
provisions of the former in the light of general legal principles, and 
Lock 1 s contribution was clearly in terms of the ineffective operation of 
the Act in practice. 

The Attorney-General was almost certainly wrong in his assertion that 
the master and servant legislation was applicable in the circumstances 

described; since that statute only operated where there was a contract of 
employment and one of the essential elements of such a contract was the 
consent of both parties. Thus an agreement for service entered into on 
behalf of an immigrant without his consent could not be binding on him; 
no civil action could be taken by his 11 employer 11 for breach of contract 
and no prosecutions could be taken under the master and servant legis
lation. The validity of Section 6 of Assisted Emigrants Act which pur
ported to validate such 11 agreements 11 even if made without the consent of 
the immigrant was therefore extremely doubtful. No wonder the criticism 
had been made in the U.K. that this system of immigration introduced 
11 Unmistakable slavery 11 into the colony, for only the requirement of 
consent distinguished the relation of master and servant from that of 
master and slave. 

When the ~torney-General argued the application of the master and 
servant legislation through the operation of Section 6 of the immigration 
statute he could only have been correct to the extent that he was referr
ing to the operation of the former where an immigrant failed to enter into 
service according to the colonial 11 agreement11 made for him by the Immi
gration Agent, rather than where he had actually entered into and partly 
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performed the "agreed .. service and it was sought to punish him for miscon
duct, because in the latter case the colonial courts would probably have 
construed a contract, and therefore a genuine master-servant relation 
which would not have rested on Section 6 of the Assisted Emigrants Act. 
There was also a third possibility involving the indirect application of 
the master and servant legislation by virtue of Section 13 of the Servants 
and Apprentices Act (1852) (re-enacted with one small modification as 
Section 25 of the Master and Servant Act (1854)), which deemed contracts 
of service made in the U.K. to have been made in V.D.L. so that immigrant 
servants could be prosecuted on arrival for, inter alia, failing to pro
ceed to their agreed service. It has already been indicated however, that 
the form of the U.K. contracts required under both the N.S.W. and bounty 
schemes did not make them contracts for service with any identifiable 
colonial employer and it was not therefore possible to argue the appli
cation of the master and servant legislation in this way. 

One further possibility remains to be examined. Could the consent 
in advance, expressed to be irrevocable, to the Immigration Agent's action 
be upheld in the colony in the face of a refusal on the part of the newly 
arrived immigrant to accept the service found for him? It is important 
to remember here that the consent to be found in the U.K. contract was an 
entirely different concept from that required for a contract of service. 
The consent of a servant who contracted with an employer amounted to a 
willingness to work for that particular employer at the agreed rate of 
wages and other conditions. It was therefore not possible to transpose 
a general consent to enter into service into the specific consent necessary 
for a contract of service with a particular colonial employer. More~ver, 

even if the Immigration Agent was to be regarded as the agent of the 
emigrant, appointed by the terms of the U.K. contract to irrevocably 
bind the immigrant on his arrival in the colony, the later purported with
drawal of the agent's authority may have amounted to a breach of contract 
as regards the agent but the principal could hardly be said to be bound by 
his agent's actions when both agent and would-be employer were aware that 
he was no longer willing to contract. 

It is therefore more than likely that the master and servant legislat
ion was not available to coerce unwilling immigrants into service according 
to their agreements in the U.K. But what about the possibility of a c·ivil 
action for breach of contract on the U.K. agreement itself? The Crown 
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Solicitor seems to have been correct in asserting that the basis for such 
an action was not easy to discover. The main difficulty appears to have 
been that since an emigrant agreed to pay a sum of money to the Immigrat
ion Agent "in consideration of a Passage being provided for me ... by Her 
Majesty's Emigration Commissioners", it would seem that the Immigration 
Agent could not have sued on the agreement either because he could not 
have shown any consideration for the promise19 or more probably because 
there was no privity of contract between him and the emigrant. 20 

F The t·1as ter and Servant Bi 11 

The Assisted Emigrants Act, as it emerged from the Legislative Council 
after being introduced a second time, was much shorter and also much clearer 
than the first bill. Many clauses of the first bill were concerned with 
punishing misbehaviour etc. by immigrants during their periods of service 
and the harbouring and concealing of immigrants, whereas the Act itself 
did not refer to such offences. It was decided instead to restrict the 
second bill to purely immigration matters and to deal with offences by 
irnmi grants in connection with their contracts of service by means of a new 
master and servant Act. This was a logical development in view of the fact 
that the agreement made in the U.K. before departure of the immigrant did 
not amount to a contract of service with any particular colonial employer 
and it was therefore on "ly if and when such a con tract was made in the 
colony that the master and servant legislation came into operation. 21 

Hence the importance of the dubious Section 6 of the second bill which 
presumed the relation of master and servant or master and apprentice 
to arise where the contract of service had been made on the immigrant's 
behalf but without his consent. Accordingly, on 30th May 1854, the 
Colonial Secretary wrote to the Solicitor-General requesting him to 
11 have the goodness to prepare and submit for approva·l the draft of a bi 11 
to make such alterations in the Apprentices and Servants Act [1852] as 
you may consider to be riecessa ry". Enclosed with the 1 etter was the 
Colonial Secretary's draft outlining the amendments he wished to see in 

legal form. 
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There were substantial differences between the master and servant bi 11 
as drafted by the Solicitor-General and the Master and Servant Act as it 
emerged from the Legislative Council and these will be considered at a later 
stage. More relevant to the present discussion is the recognition of the 
fact that one of the main pressures behind the new Master and Servant Act 
came, as in 1840 and 1852, through the implementation of a new immigration 
scheme and the need for legal regulation of the scheme after the arrival of 
the immigrants and their entry or presumed entry into service contracts. 
Although the opportunity was taken to make other major alterations to the 
1852 legislation, there can be little doubt that the second immigration bill 
and the master and servant bill proceeded hand in hand,and that certain 
aspects of the new immigration regulations would have been unworkable had 
it not been for certain clauses in the Master and Servant Act passed shortly 
after the Assisted Emigrants Bill became law. 

Unlike the 1852 Act no Select Committee was first appo·inted to look 
into the matter of general reform of the law of master and servant and the 
bill was initiated by the Attorney-General on 16th August 1854. It received 
its second reading within a week and in committee there appears to have been 
vigorous discussion resulting in significant amendments to some clauses so 
that it was not until 27th September that a final report was made after two 
recommittals. On 3rd October it was assented to by Denison and published in 
the Gazette on the san~ day. 

As it happened, the system erected by the elaborate Immigration Regulat
ions of January 1854 and the accompanying legislation enacted later in the year 
collapsed, not primarily because of the associated legal problems which have 
discussed but because the prediction of the Immigration Agent proved to be 
correct. There was, in fact, a general reluctance on the part of newly arrived 
immigrants at the end of "1854 to enter into the contracts of service provided 
them, a reluctance mainly due to a change in the economic climate of the colony 
leading to much lower wage rates than had been advertised in a pamphlet 
for intending immigrants, which had been published in 1853 and extensively 
circulated in the U.K. Threats of legal proceedings against them were not 
effective even assuming a valid cause of action. Moreover, from the ~mployer's 
point of view a refusal by the immigrant to enter into a contract of service 
indicated an unwillingness to work at the current rates and resulted in a 
re·luctance to hire. In N.S.W., therefore,: .the scheme was dropped towards the 
end of 1855 and in Tasmania in 1856, although bounty immigration was maintained 
intermittently for several years. 
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NOTES 

1. 18 Vi ct. No. 8. 

2. See Coghlan, .r.abour and Industry in Australia, Vol. II. 767. 

3. In N.S.W. under an Act of 1852 immigrants were bound by contracts 
made in the U.K. to enter into contracts of service when they reached 
the colony but in many cases after arrival they refused to do so 
possibily because they learnt for the first time that if they broke their 
indentures they could be imprisoned for up to three months with hard 
labour under the N.S.W. 1828 master and servant legislation. See 
Coghlan, op cit., 595. 

4. Colonial Secretary•s Correspondence, Vol. 246, 9551. 

5. Ibid. 

6. Denison also felt obliged to implement the N.S.W. scheme because the 
Legislative Council had given a pledge that an Act would be passed to 
that effect and because a large sum of money had been placed in the 
hands of the Land and Emigration Commissioners to be expended in 
accordance with the N.S.W. scheme. See Governor's Despatch No. 65 
of 3rd Ma;y 1854. 

7. 24th January 1854. 

8. Legislative Council Minutes, contained in the Despatch No. 69 of lOth 
~1ay. Included with the bill was a useful letter from the Immigration 
Agent with extensive comments on the new bounty scheme, including a 
reference to the legal problem arising from the proposals where a 
servant bound himself to no particular employer, and the silence of 
the bill on this question. See also the Colonial Secretary's 
Correspondence, Vol. 246, 9551. Letter from Immigration Agent dated 
30th March 1854. 

9. Colonial Secretary's Correspondence, Vol. 246, 9551. 

10. See Despatch No. 66 of 3rd t~ay 1854. 

11. 18 Viet. No. 2. Coghlan erroneously records that the Act was passed 
in response to a statement by the Land and Emigration Commissioners 
that they would cease sending out emigrants under the N.S.W. scheme 
until a colonial Act had been passed to enforce contracts made in the 
U.K. for the repayment of passage monies. The statement was made in 
a report accompanying a despatch from the Secretary of State dated in 
England on 22nd September 1854 and thus could not have been instru
mental in securing the passing of the Assisted Emigrants Act. 

12. S.7. 

13. Governor's Despatch No. 66 of 3rd May 1854. 

14. S.8. 
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15. Macdowell was both Crown Solicitor and Solicitor-General at this time 
for Franc~s Smith had become Attorney-General and Valentine Fleming, 
Chief Justice. 

16. See Colonial Secretary's Correspondence Vol. 261. 10634. Letter from 
Crown Solicitor dated 22nd November 1854. Letter from Attorney-General 
dated 27th November 1854. Letter from Immigration Agent dated 2nd 
December 1854. 

17. Section 6 enacted that 11 Every such Agreement or Indenture as is herein
before mentioned, executed by the Immigration Agent, whether with or 
without the Consent of the Party to be bound thereby, shall be as valid 
and binding on such Party, whether of full Age of Twenty-one years or 
not, as if the same had been executed by such Party or by any Parent, 
Guardian, or other lawful authority by or on his Behalf, and the 
Employer and employed mentioned in such Agreement or Indenture shall 
respectively be deemed to be Master and Servant or Apprentice, as the 
case may be, within the Meaning, and shall be liable and subject to 
the Provisions of any Law now or hereafter in force relating to Masters 
and Servants". 

18. A new master and servant Act had been passed on Oct. 3rd 1854. 

19. Price v. Easton (1833) 4 B. & Ad. 433 per Lord Denman. 

20. Ib.id. per Littledale J. 

21. There was, however, a certain amount of difficulty experienced with some 
clauses. The original master and servant bill had contained Clause 24 
(punishment for immigrants departing from the colony contrary to engage
ment) and Clause 25 (penalty on masters of vessels conveying such 
immigrants) which eventually appeared as Sections 7 and 8 of the Assisted 
Emigrants Act. This was definitely the best place for them since the 
"engagement11 broken was the agreement signed in the U.K. 
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CHAPTER 7 

THE MASTER AND SERVANT ACT (1854) 

The main factors which contributed to the passage of this exceptionally 
harsh Act1 have already been discussed and it is proposed at this point to 
comment briefly on two general aspects before turning to a more specific 
examination of its provisions. 

A General 

1) Deta i 1 
The 1854 Act was a more substantial piece of legislation than that 

enacted in 1852, with 36 sections and against 16, in the earlier one. As 
would be expected from this,the new Act contained a great deal more in the 
way of detailed regulation of contracts of employment. Moreover, the whole 
style of presentation was different. Sections were generally shorter and 
without the verbiage and pedantic repetition of the 1852 and earlier Acts 
which were expressed in the long-winded style typical of legislation up to 
the middle of the nineteenth century. Consequently, the 1854 Act was much 
easier to read and to administer by employers and magistrates although the 
ill'iterate employee gained nothing at all on this score. 

2) The distinction between a contract for service and one for the 

performanc.~.Q.f work 
It will be recalled that the 1852 legislation distinguished between 

artificers, manufacturers, journeymen, workmen, and labourers who were servants 
on the one hand,and labourers who were independent contractors not under a 
contract of service on the other; although the offences for which they could 
be convicted were made the same. However, the manner of expressing this 

distinction in 1852 had given rise to considerable difficulty. For example, 
it was not easy to know whether the 1852 Act applied to occupations such as 
dressmaking and millinery where women contracted as independent contractors. 
In such cases Section 2 of the 1852 Act was not applicable because the 
employees were not servants and they could hardly be described as labourers in 
the same mould as fencers, sawyers and splitters under Section 3. Again, the 
phrase ''Ol" other servant 11 in Section 2, following the words ''artif·ice~, 
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manufacturer, journeyman, workman, labourer 11
, was capable of both a wi and 

a narrow interpretation and there was thus some doubt as to whether all 

categories of servants were included. With these difficulties in mind, 

Section 1 of the 1854 legislation set about defining its terms by descr·ibing 

in some detail the occupations covered by the terms 11 1abourer11 and 11 Servant". 

The term 11 Labourer 11 was to extend to 11 Arti ficers, Mechanics, Tradesman, 

Manufacturers, Journeymen, Handicraftsmen, Gardeners. Farm Labourers, 

Shearers, Fencers, Sawyers, Splitters and all other workmen and labourers 

of every class or description whatsoever; and shall also extend to and include 

Laundresses, Sempstresses, Dressmakers, Milliners, Needlewomen and all other 

workwomen and female labourers of every class or description whatsoever, and 

whether married Women or single 11
• 

The term 11 Servant 11 was to include 11 a11 Persons so as aforesaid comprehended 

under the term 'Labourer' and a 1·1 Grooms, Coachmen, Shepherds, Herdsmen, 

Working Overseers, Storemen, Porters, and all menial domestic farming and 

other servants of very Class or Description whatsoever, whether male or 

female, and whether married Women or single 11
• 

It is clear from these definitions, despite first appearances, that the 

framers of the Act were not attempting the foolish task of distinguishing a 

contract of service from a contract for the performance of work simply by 

classifying occupations. If this had been so, the statement that 11 the term 

•servant• shall extend to and include all Persons so as aforesaid comprehended 

under the term 'Labourer•u would have made nonsence of the distinction. What 

was really intended by this statement was that those who pursued occupations 

as independent contractors in the category of 11 1abourers 11 could a·lso pursue 

those occupations as 11 Servants 11
• In other words, a "labourer was to be distinguis 

from a servant not in terms of the nature of his occupation but in terms of the 

nature of his contract. The word 11 1abourer11 was thus synonomous with the more 

recent expression, 11 independent contractor11
• 

This interpretation is supported by two other definitions in the first 

construction section. 11 The Term 1 Master• shall extend to and include 11'1iistresses 1 

and the term 1 Employer• shall mean any Person, male or female, by or on behalf 

of whom any Contract or Agreement sha 11 have been made with any Labourer for 

the Performance of any work 11
• In other words. when the term 11 emp 1 oyer 11 was 

used in the Act H was being used in contradistinction to the term "master 11 

and, because it was clearly stated that the term 11 master 11 included 11 mistress 11
, 
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there could be no argument that 11 employer" was a genera·l term covering both 
11 master" and 11 mi stress 11

• It was an "employer 11 who contracted with a ••labourer~~ 

and the relation so formed was to be contrasted with that of master and 

servant even though the servant• s occupation may have been ~~"Jabouring 11' because 

the nature of the contract giving rise to a master-servant relation was to 

be distinguished from that of employer and labourer. 

Moreover, it was only where a contract of service was formed that the 

relation of master and servant arose. for the final clause in Section 1 

declared that "The relation of ~laster and Servant shall be deemed to commence 

immediately upon the Agreement or Engagement for Service being made or entered 

into .... •• It can therefore be assumed that the contract between employer 

and labourer was not a contract of service and, although the Act referred to 

it as a contract for the performance of work, it would be more correct to 

describe it as a contract for services. 

Although the framers of the 1854 Act therefore realised that, ultimately, 

the distinction between a labourer and a servant lay in the nature of their 

contracts it was still felt necessary to attempt some sort of classification 

of the main V.D.L. occupations into one or other of the two categories. This 

was, however, entirely unnecessary and also very confusing. 2 For example, 

although the definition of a servant included all occupations comprehended under 

the term 11 labourer 11
, there was no similar clause in the definition of a 

labourer which would have permitted grooms, coachmen and shepherds who had not 

contracted as servants to be brought within the provisions of the Act. A 

magistrate faced with this problem was able to turn to the blanket phrase in 

the defi.nHion of labourer - 11 and all other workmen and labourers of every 

Class or Description whatsoever 11 
- in order to justify a finding that such 

groom, shepherd or coachman was a labourer under the Act. But if this were 

so it would be clear that something other than the man's occupation would have 

determined that he was a •'labourer•~ because his occupation as groom, coachman 

or shepherd would in itself, by reference to the definitions, have pointed to 

his being a servant. 

To take the reverse situation, because the definition of a •'servarrt•• 

concluded with the phrase - 11 and other servants of every Class or Description 

v.Jhatsoever 11
, this would automatically have included those who by occupation 

alone would have been labourers but who were really servants because they had 

contracted as such. In other words, because the concluding phrase caught all 
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servants regardless of occupation it was pointless to list certain occupations 
as being always referable to a contract of service. It was also superfluous 
to state that 11 the tenn servant shall extend to and include all persons so 
as aforesaid comprehended under the term •labourer 111 because, given that they 
had contracted as servants, their occupations were irrelevant. To do so was 
to confuse the basic distinction which rested ultimately on the nature of 
the contract itself in each individual case. 

No doubt the category into which workers were placed was merely a 
statement of what was generally true at the time. t~ost fencers, sawyers, 
splitters, gardeners etc. did contract for the performance of certain work as 
independent contractors or labourers and~converse1y, most grooms, shepherds, 
storemen, porters etc. probably contracted as servants. But as we have seen 
there was no way that comprehensive definitions and therefore successful 
distinctions could be drafted and based on these occupations. 

The above discussion is particularly important because, with one 
exception, the form of the definitions was retained by the Master and rvant 
Act (1856), which is still in effect today and it is fair to say that no modern 
court in Tasmania would need to rely on the definitions or indeed would feel 
that they had very much to contribute to the still vexing question - is this 
a contract of service or a contract for services? 

B Extension in classes of servants and labourers affected 

Turning to the main body of the Act, Section 2 gave rise to a considerable 
extension in the number of servants and labourers affected. Neither the 1840 
nor 1852 statutes had referred to the position of servants and labourers 
under age and married women who were servants or apprentices. In view of the 
silence of the preceding legislation it might be argued that such persons 
were able to prosecute and to be prosecuted for breaches of contract in the 
same way as other servants and apprentices; but it seems that such servants 
were not lega"lly punishable for misconduct as "Servants 11 under the 1852 Act. 3 

Since these cases formed a fairly numerous class in the colony and because 
married women were most frequen y to be found in domestic service i.e. in the 
employer's own home, it was thought necessary to make them amenable in the 
same way as other servants. Accordingly, Section 2 extended the provisions 
of the Act to all apprentices and to all servan and labourers above the age 
of fourteen years and the burden of proof was placed on the person who claimed 
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that he or she was younger than this. 

In view of the extreme penalties which the Act authorised for employees' 
misconduct it is surprising that such youthful servants and labourers were 
exposed to the full rigours of an oppressive law without some mitigation of 
punishment being expressly provided for, and without a murmur of disapproval 
from the British Government. 

In order to safeguard a parent or husband's right to the services of 
his child or wife,Section 3 was enacted which, incidentally, did not appear 
in the first draft of the bil1. 4 Under it a husband, or any parent or 
guardian of an infant below the age of eighteen years, could put an end to 
a contract of service or apprenticeship entered into by his wife or child 
without his consent by giving a month's warning to the master after which 
the contract was deemed to be terminated and any deed, contract or agreement 
relating to it was void. This section did not apply to the parent of an 
infant who had entered into an agreement as a labourer and thereby formed a 
contract for services. Such a contract was in effect a business contract and 
not binding on him, unlike a contract of service which, if benefi al to the 
infant, was legally binding. There was therefore no need to provide his parent 
or guardian with the power to put an end to the "contract" where it had been 
made without the parent•s consent. 

C Termination ~y notice_ 

It has already been noted in the introduction to the 1854 Act that for a 
number of reasons a serious shortage of labour was experienced by colonial 
employers immediately before the Act was passed and this was reflected in many 
of its clauses. One example is to be found in Section 4 which that. 
11 Where the Term or Period of Service of any rvant shall be or become 
indefinite as to Duration, such Service shall not terminable by either 
Party by less than a Month 1

S previous warning, unless otherwise expressly 
agreed". 

The rules relat·ing to the period of hiring and the associated question 
of the period of warning or not"ice were contained in the common law. In the 
early 185o•s these rules depended on whether the agreement was for a definite 
or an indefinite period. If the hire was for a definite period the contract 
was terminated automatically at the end of that period, in the absence of any 
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express agreement as to a period of notice; but problems arose where no od 
of hire was agreed upon. Where there was an indefinite hiring there was a 
genera 1 rule that the hiring was a hi ring for a year, but it was not an 
inflexible rule of law and was to be considered in connection with the 
circumstances of the particular case. 5 In the case of a domestic or menial 
servant an indefinite hiring did constitute a hiring for a year which could 
be terminated by either side giving a month• s notice. In the case of 
a servant in husbandry an indefinite hiring was usually a hiring for a year 
although it was not capable of being terminated by notice at any time during 
the year. 6 

If the clear intention of the parties was that the hire was to be by the 
week or by the month then, although the hire was for an indefinite period. it 
could hardly be presumed that there was a yearly hiring. In this event it was 
probable that the period of notice required to terminate the contract was one 
week or one month or whatever. 

Within a few weeks of the passage of the Act the true purpose and effect 
of Section 4 was made known. A letter dated 25th November 1854, 7 was received 
by the Colonial Secretary from James Radcliff, the magistrate at Spring Bay, 
requesting him to state a case for the opinion of the Attorney General, Francis 
Smith, on this clause of the new Act. Two cases had come before Radel Hf and 
although he had dealt with them he remained in some doubt as to the true 
meaning of the section. 

In the first one,where a servant had contracted to serve by the week.the 
magistrate was convinced that the Act required such a servant to ve a month's 
rather than a week's notice. In the second ca a servant hired by the year 
went to his master at the end of the year and told him 11 My year is up and 
I'm leaving''. His master replied that he was not aware that he was going to 
leave and was entitled to a month's warning. \~hen the case came before him 
Radcliff was of the same opinion and thought that Section 4 of the Act required 
a month's notice to be given. 

Francis Smith's reply8 assured the magi stra that he was correct in both 
instances. The effect of the fourth clause was that whenever a warning was 
necessary to terminate a service that warning must not be less than a month 
unless otherwise expressly agreed between the parties. He went on to point 
out that where a servant was hired not for a year or week but by the year or 
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week, the hiring was indefinite as to duration and in both cases required a 
month's notice to terminate it in the absence of an express agreement to the 
contrary. 

It is important to appreciate that on this interpretation Section 4 was 
not s·imply a restatement of the common law rule in statutory form. As we 
have seen, at common lavJ wllere the hire was 11 by the week'' the hiring was 
indefinite as to duration and required notice in order to terminate it but 
there was probably an implied agreement that the period of notice was to be 
one week only. In 1854, because of the great scarcity of labour, more and 
more men were contracting in this way so that they could move on at a week's 
notice to more ·1 ucrative employment. The purpose of Section 4 was thus to 
stabilise the labour market to a certain extent, except in those cases where 
there was an express agreement on a shorter period of notice. Such an 
agreement was not always easy for a servant to prove, with the result that in 
many cases he was unable to leave until he had served his master for at least 
one month. 

As regards a hiring 11 by the year 11 the effect of Section 4 was to extend 
the common law rule, which applied to domestic and menial servants, to all 
servants whatever their occupation. 

Although the section was not concerned with contracts of hire for a 
definite period, because such contracts did not require a period of notice in 
order to terminate them in the absence of any express agreement to the contrary, 
it should be noted that Section 4 was phrased so as to ca h what had initially 
been a contract for a term certa·in. At common law it was possible for a contract 
of service to be expressed to be for a finite period in the rst instance 
which, if not terminated at the end of the period, continued indefinitely. 
Because section 4 referred to a period of service which "shall be or become 
indefinite as to duration" the statutory one month's notice was required in 
such a case even though the duration of the initial contract may only have been 
one week. 

Like the preceding clause, Section 5 was designed to make it more di cult 
for a servant to leave his employer in the lurch after a short period <lf service. 
It enacted that the wages of servants and appren ces should, in all cases, 
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unless otherwise expressly agreed be deemed to be due and payab·le quar·terly. 
This apparently innocuous clause was in rea·! ity full of unhappy ·implications 
for the contemporary employee. 

In the absence of any express agreement as to the intervals at which 
wages were payable, servants, whether hired indefinitely or for a definite 
period, were not entitled at common law to be paid wages until the end 
the year or the end of the period for which they were hired so that there 
were definite advantages to be gained from this section by employees under 
yearly hirings with nothing said as to the me of payment. But because 
the tendency was for servants to agree to service for shorter rather· than 
longer periods in order to take advantage of the prevailing short-term 
increases in wages, and because Section 5 applied to 11 all cases whatsoever" 
where there was no express agreement to the contrary, a servant who contracted 
indefinitely "by the week" was entitled to receive his wages only once every 
quarter. This was not a very satisfactory situation for such servants since 
it meant that they could not sue for wages until the three month period had 
expired and further, that the remedy provided by the Act9 against a mas r 
who failed to pay wages was useless here since it could not be pursued until 
well after servants and their families would have di of starvation. 

If a servant sought emp'loyment elsewhere to rel-ieve his distress he would 
himself be in breach of contract and his absence from service was an o 

under the Act for which he could severely punis 1° Furthermore, if 
did ke this s he might prejudice his chances of recovering unpaid 
wages because at common law, where payment was quarterly and the servant was 
guilty of any misconduct including sm during quarter~ he was not 
enti ed to wages. for any part of the quarter up to the day he l since there 
could be no apportionment of~n entire sum. 11 Wages would not therefore 
for the whole of that quarter even though he might have served almost of it. 

The "quarterly payment 11 rule provided by 

other sections in the Act, was thus inordinately 
on 5, ken 

sive, 
th 

ly when it 

is appreciated that it was often difficult for a servant to prove an s 
agreement for a shorter period by which wages were payable when was a 
mere oral agreement. 
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E ts 

11 f·1isconduct 11 by servants was dealt with in Section 6: 
11 If any Servant engaged by or on behalf of any f•1aster sha 11 not enter 

upon his Master 1 S Service according to such Engagement or shall absent himself 

from his Master•s Service before the lawful Termination thereof or shall refuse 

to perform the same, or sha 11 not perform the same in a di l'i gent and carefu"l 

t,1anner, or shall disobey any lawful command of his ~laster or of any Person by 

his ~1aster in that behalf authorised, or shall be guilty of any other 

Misconduct in the Execution of his Service, or relating thereto, or during 

the Continuance thereof, every Servant in any such case so offending, being 

convicted thereof before a Justice of the Peace, upon complaint made by or 

on behalf of such Master, shall be liable to Imprisonment with hard labour 

for any period not exceeding three months or to forfeit the whole or any 

portion of the wages due or accruing, or, at the discretion of such Justice 

to both such Punishments 11
• 

It will be apparent that this did not create a new offence, for it had 

appeared in much the same form in the earlier master and servant isl on 

of the colony. It is true that under the 1852 Act (Section 2) a servant was 

only convicted of fa·iling, refusing or neglectin~ to work in a diligent and 

careful manner after having been required by his master to do so, whereas in 

1854 not performing the work in a diligent and careful manner was an offence 

per se without the additional requirement . both Acts such behaviour 
by a servant was termed 11 misconduct 11 so that, in t, there was little 

practical difference between the two statutes on this point. Similarly, under· 

tion 6 it was an offence to disobey any "lawful command of the master or ll'is 

agent and, although not specifically mention by the 1852 Act, such a refusal 

amounted to 11 misconduct" and was punished as such. 

The fearful nature of Section 6, therefore, "lay not so much in the novelty 

of the offence created as in the mode of i administration and in 

character of the penalties inflicted. It is an important indication of the 

extent of pressures caused by a very tight labour mar·ket that throughout 

1854 Act only one justice was required to hear and determine complain brought 

before him, and Section 6 was no exception in this respect. 12 

The official reason for permitting one magistra to exercise juri iction 

ltJas that it vJas difficult to obtain the attendance of two magis to try 
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master and servant casestparticularly in country districts,and that this 
·in some ·instances caused a positive denial of just·ice. 13 r~oreover·. there was 
the argument that Van Dieman 1 s Land had merely moved into line, for in New South 
lvales and the United Kingdom only one justice was necessary under the '1828 

and 1823 Acts respectively. There had been many examples, however, of the 
b d . f . . . 1 t' . . t I 14 a use an 1gnorance o mag1strates s1tt1ng a one, some 1mes 1n pr1va e 1ouses 

15 trying master and servant cases in the U.K. These abuses were not likely 
to be any the less in Van Diemen 1 s Land, but employers in the colony had felt 
so threatened by economic developments in the previous two years that they 
and their representatives in the Legislative Council were anxious to ensure 
that magistrates had the power to deal with recalcitrant employees as quickly 
and as summari'Jy as possible. 

The proposal had not been entirely without opposition in the Legislative 
Council. Kermode, M.L.C. for Campbell Town, suggested when the bill was at 
the Committee stage that two justices should be required to determine whether 
an offence under this section had been committed. He was supported by C'lerke 
(M.L.C. of Longford, on the death of Archer in 1853), Chapman (Hobart), 
Morrison (Sorell), Allison (one of the non-elected members of the Legislative 
Counci 1 who had previously been defeated by Kermode for the Campbell Town seat) 
and Fenton (Nev.t Norfolk), but unfortunately they were in the minority and were 
unable to affect this aspect of the Act. 16 

A similar attempt was made by Kermode in rela on 
of imprisonment with hard labour but despi his 

the maximum period 
lower the term 

to one month Section 6 extended this period from two to three months. 

As with the 1852 Act, Section 6 permitted iture of wages as 
an alternative or additional punishment but an important new remedy was given 
to a mas r by virtue of on 12 which authori a ju ce to order the 
discharge of a contract at the complainant 1 s t. A master could therefore 
relieve himself of a troublesome servant over and above any punishment 
inflicted on the latter under Section 6. The remedies for this group of 
servants~ offences appear at first sight to have been brought more into line 
with those in the United Kingdom under the 1823 Act although on a closer look 
this is seen not to be so. 

For the f·irst time in the history of the co"lonia·l 'legislat·ion, disc rge 
from serv·ice was avai"lable as a general remedy for all complainan whet:1er 
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masters or employees. It is at first more than a little surprising to find 
such a remedy given at a time when masters were genera.lly speaking very keen 
to retain their servants. But it must be remembered that a justice could 
only exercise his jur·isdiction in this respect after· a request had been made 
to him by a complainant so that in relation to the offences created by Section 
6 it was on·ly when a master wished to get rid of hts servant that discharge 
was available. This was not the case in the United Kingdom under the 1823 
Act where it was possi b 1 e for a master to prosecute his servant for misconduct 
etc. only to find that he had lost his services because a justice had exercised 
his discretion of discharging the servant. Moreover, under the English Act a 
magistrate could not both commit a servant for punishment and also discharge 
him from service; he was only authorised to discharge from service in lieu of 
punishment1J unlike Section 12 of the 1854 Act in V.D.L. where discharge was 
an additional and not an alternative remedy. 

The three month maximum period of imprisonment with hard labour was 
particularly harsh as regards apprentices' absenteeism or misconduct under 
Section 7, since previously, the maximum had been one month's imprisonment. 
Bearing in mind the generally younger age of appren ces it might be thought 
that this would have been reflected in a slightly more lenient approach 
the spirit in \IJhkh the 1854 Act was conceived would not permit vexatious 
apprentices to be regarded in a different light from other troublesome 
employees merely because of their youth. 

F 

As regards ternative punishments for appren ces, the 1854 Act 
discarded the possibil Hy of discharging an appren ce to the service of his 
master and replaced it by forfeiture of a part or the whole his wages in 
the same way as servants. tion 12, in providing for discharge of the 
apprentice from his service, did not of course arm an employer with a new 
remedy against apprentices because it already exis under the 1852 Act. 
The cumulative effect of the punishments in the 1854 Act was, however, much 
more severe for apprentices than it had been two yeaTs earlier. It v~as now 
possible for an apprentice to be sentenced to imprisonment for up to three 
months with hard labour plus forfe-iture of wages p"lus discharge from his 
apprenticeship. The possibility of discharge was li e consequence to 
the employee where there was a labour shortage but it was be more keen ·ly 
felt in the months following the passage of the 1854 Act which saw a s dy 



- 131 -

decline in wages and employment. 

G Labourers' offences 

Having dealt with servant 1 and apprentices' misconduct the Act proceeded 
to punish labourers for their breaches of contract in an identical way18 so 
that if convicted, labourers could, inter alia, be discharged from their 
contracts at the request of their employers. 

1) Abusive or obsc~~e la~~-~ 
If the punishments had not been so severe, Sections 9 and 10 might have 

brought a smile to the lips of employees at that time, for they sought to 
protect the new-found gentility of the Tasmanian employer by making it an 
offence to use any "abusive, profane or obscene 1 anguage to or in the 
prescence or hearing of his Master or Employer or any of the Family of such 
r~laster or Employer" or, where work was being undertaken at another house by 
his master or employer, any "abusive, insolent, profane or a>bscene 1 anguage 
to or in tile prescence or hearing of the Occupier of such House or any of 
his Family". 

This provision had not appeared in any previous master and servant legislatior 
in the colony probably because employers in the past had themselves been 
generally more roughly hewn and were as likely to use such language as their 
employees.without either side regarding the use as constituting a serious 
obstacle to their continued rela ons. But times had changed and Government 
was determined to stamp out the profusion of 11 blue 11 words and phrases that 
warmed the Tasmanian r. 

The scope of the offences was very wide. Words did not have to directed 
at a master or employer for it \vas su cient they were spoken in his presence 
or even within his hearing although he was nowhere in sight. Not only did the 
1854 Act make life more difficult for the colonial employee but he was, in 
addition, being denied the right to complain about it in characteristic style 
to another person or even to himself. He never knew where his employer 1 S 

children might be playing so that a quiet curse in the course of a tiresome job 
might result in the employee being handed over by a young child to the Constable 
in whose custody the employee could be held, without a warrant, until taken before 
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a justice as authorised in Section 9. 

The section concluded 11 and the Justice before whom such servant, 

apprentice or labourer shall be brought is hereby authorised to proceed 

against him in the same manner as if he had been brought before such Justice 

by virtue of a warrant issued for that purpose under the Authority of this 

Act. 11 A justice was therefore undoubtedly authorised to proceed as if the 

servant had been arrested by a warrant charging him with the use of abusive, 

profane or obscene language (or with one of the other offences created by 

Section 9~but there appears to have been a glorious oversight in the 

drafting of this section because nowhere was there any reference to the 

penalties to be imposed should the employee be convicted. Yet the punishment 

under Section 10, for abusive, insolent, profane or obscene language by an 

employee to or in the presence or hearing of, an occupier or his family on 

whose premises work was being carried out by the employee•s master or 

employer, v~as clearly stated as being a maximum of three months imprisonment 

with hard labour. It seems unlikely, therefore, that any employee was actually 

prosecuted under Section 9 for any of the offences mentioned there until the 

1856 11aster and Servant Act provided a punishment for the offences. This is 

not to say that employees could never have been punished for abusive or 

obscene language because, after an order by the master or employer or a 

member of his family to desist, a repeat performance amounted to disobeying 

a lawful order and was punishable accordingly under Section 6; and even the 

first utterance was capable of being construed as 11 rnisconduct 11
• 

2) Assault~nd drunkenne~ 

What has been said above in relation to abusive language also applied to 

the other offences created by Sections 9 and 10. An employee who assaulted 

or conducted himself in a violent, unruly or insubordinate manner towards his 

master or employer or any of their respective families COillllitted an offence, 

as did an employee who was drunk or disorderly on his master•s or employer•s 

premises:, although, since these were created under Section 9 without penalties. 

they were probably inoperative. On the other hand, the effective Section 10 
made it an offence for any servant or ·labourer to be 11 drunk or guilty of 

violent or disorderly conduct 11 on the premises of an occupier for whom his 

master or employer v1as undertaking work or to be guilty of any ill behaviour 

towards the occupier or any of his family. 
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3) ~ecti.2.!1.~ _ _2_1!_~ompared_ 
The purpose of both sections was the same but whereas Section 9 applied 

to all employees i.e. servants, labourers and apprentices, because all 
employees were likely to be concerned, Section 10 did not apply to appren ces 
probably because it was unl·ikely that an apprentice would be working on the 
premises of another person without his master being there to oversee his work, 
and,if he was working with his master on another's premises he could be 
punished for swearing in his master's presence under Section 9 although no 
~ction could be taken by the occupier and his family even if they had been 
offended. On the other hand, there was every possi bi1 ity that servants and 
labourers might be working in their master or employer's absence on the 
occupier's premises in which case they could not be prosecuted without the 
assistance of Section 10. If by any chance both master or employer and 
occupier heard them swearing, since both sections created separate 
offences, they might possibly have been convicted under both heads. 

One other vital distinction between the two sections should be mentioned 
at this point. vJhere an occupier was offended under Section 10, a prosecution 
commenced in the normal way by making a complaint or laying an information 
against the servant or labourer,leading to a warrant for his arrest. 19 

Conversely, Section 9 provided for arrest withe warrant where a master or 
employer or their families were the victims of an employee's offence under 
the section. The rationale for permitting arrest without warrant, though not 
the reason for restricting it to masters rather than occupiers, lay in the great 
inconvenience which was often experienced under the 1852 Act in dealing with 
violent servants in the absence of any legal power which would enable them to be 
placed in custody immediately. A master was bound to wait un 1 an information 
had been laid before a magistrate and a warrant issued)and in many instances 
the conduct was continued to the annoyance of the rna and his family. 20 

Quite rightly, Section 9 was designed to remedy this situa on but unfortunately 
the width of the section was such that it caught the irly innocuous act of 
insubordination along with the act of rebellion, and the stifled curse along with 
the obscene ravings of a drunken servant. 

1 ) 

It will be remembered that in both the 1840 and 1852 Acts the Van Diemen's 
Land Government had been concerned to see that apprentices who absented themselve 
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should be compelled to serve the period of their absence as part of their 
apprenticeship term. 21 In 1854, so that masters would not be deterred from 
prosecuting by the fact that they might lose the services of the·ir servants 
for up to three months, at a time when they were urgently needed. this idea 
was extended from apprenticeships to other contracts of service by Section 11: 

11 Neither the Period of Absence without Leave nor that of Imprisonment 
for any Offence under this Act shall be accounted Part of the Period or Term 
of Service of any Servant or Apprentice, but such Servant or Apprentice 
shall on being found at any Time after such Absence or immediately on the 
Expiration of any such Imprisonment, as the Case may be, return to and 
continue in his f1aster's Service for such Period as is equal to the Period 
of Service which was unexpired when he absented himself or was imprisoned 
whichever may have first happened; and the Period of Service after such 
Absence or Imprisonment shall be deemed to be a Part and Continuation of the 
original Service, and in case, and as often as such Servant or Apprentice shall 
fail or refuse so to return and continue in such Service for ~uch Period as afore 
said, he shall be liable to be punished as for'Misconduct during his Service 11

• 

Thus, not only was an absence without leave not counted as part of the 
period of service for both servants and apprentices,but even the period of 
imprisonment resulting from convictions under otrer sections of the Act could 
be ignored in calculating the period of service remaining. There was to be 
no respite from a particularly evil employer for, even in the physical agonies 
of imprisonment with hard labour, there was the gloomy prospect of a return to 
his service. This was undoubtedly one of the most short-sighted and unjust 
measures in the 1854 Act. 22 Relations between a servant who was forced to 
return to the· service of the man who had caused him to undergo the rful 
punishment of three months hard labour, could new::r by anything but poor, yet 
the slightest word or shrug or curse~whether real or ·imagined,could send a 
servant back again and again to the same punishment and the same mas Where 
the contract of service was discharged by the justice this was not possible, but 
we have seen that this could only occur at the request of the complainant. 

Unlike the 1840 and 1852 legislation which enac that apprentices were 
to serve the period of their absence as extra time, the 1854 Act did not purport 
to extend the period of service in this way. It has already been noted in 
connection with the 1852 Act23 that such an approach was very unsatisfactory 
especially as no power was given to justices to order the extra period to be 
served should an apprentice refuse to do so at this masters 1 s order. In this 
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event the justices were merely empowered to determine what satisfaction 

should be made by the apprentice and to punish him should he refuse 

to make it. The apprentice did not of course escape without punishment 
Wilen lle refused to serve the extra period or to make satisfaction to his 

master caused by his absence bu~ his persistent refusal meant that he could be 

ordered by the justices to make satisfaction but not to serve the extra period. 

In cases where he was unable to make the satisfaction required he was pun·ished 

for his failure by imprisonment \IJith hard labour, but in this event the mas 

gained nothing under the earlier legislation because he then lost the services 

of his apprentice not only for the period he was imprisoned but also for the 

period constituted by his earlier absence. 

By section 11 of the 1854 Act, however, a more negative but more effective 

method was adopted \llhen it was enacted that 11 neither the Period of Absence 

without Leave, nor that of Imprisonment ... shall be accounted Part of the 

Period or Term of Service'; and that the servant or apprentice should return to 

his master's service to continue for the period that was unexpired at the time 

he absented himself or was imprisoned, and it follows from this that 11 the Period 

of Service after such Absence or Imprisonment shall be deemed to be a Part and 

Continuation of the original Service 11
• This approach avoided the necessity 

of statutorily tacking on an extra period of service which had not been agreed to 

by the parties,and was more in keeping with the laissez faire ideas of the 

time. But the Government was still reluctant to give a justice the power to 

order what would have amounted to specific performance of the contract and a 

continued refusal or failure by a servant to return to his master's service was 

made punishable as misconduct each time it occurred. 

In clearly sta ng that the period of imprisonment resulting from a 

conviction for an offence under the Act ltJas not to be regarded as part of 

the period of service,Section 11 resolved doubts that had existed as to ~vhether 

a master could require his imprisoned servant to continue working for him whilst 

incarcerated. The 1852 and 1840 Acts were silent on the point but was 

a good precedent in the United Kingdom with respect to the English master and 

servant legislation. In 1814 in R. v. Ba.rton-upon-l".rwen
2,4 Lord lenborough 

had pointed to the underlying philosophy when he said, 11 it would be clearly 

against the policy of the law if the servant by his own act of delinquency should 

have the power of dissolving the contract 11
, an1d he went on to add that "the 

imprisonment of the servant was so far from being a cessation of the service that 

perhaps his labour might have been required of him by the master even while he 
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was in prison•1
• In V.D.L. after 1854,since the period of imprisonment d 

not constitute part of the term of service,a master could not require his 
servant so to work for. him although in any case it is difficult to see in 
practical terms how such work could have been fitted into a day filled with 
hard labour for Her Majesty. 

In other respects however the English Master and Servant statutes and 
the "1840, 1852 and 1854 colonial legislation operated in a similar ltJay. Under 
the English legislation, although not expressly stated, the master could require 
the return of h·is servant after his imprisonment25 and if the servant went away 
without his master•s consent after serving his sentence, his absence constituted 
a further act of disobedience for which he could be punished. 26 

2) Solitary conf~meD~ 
A particularly obnoxious new provision in the 1854 Act, whose noveHy was 

equalled by its savagery" was contained in Section 16: 
11 \rJhere Imprisonment with hard 1 abour may be awarded for any Offence under 

this Act, it shall be lawful for the convicting Justice to sentence the 
Offenders to be imprisoned and kept to hard Labour in some Gaol or House of 
Correction and also to direct that the Offender shall be kept in Solitary 
Confinement for the whole or any Portion of such Imprisonment with hard labour, 
not exceeding Thirty Days, as to such Justice in h1s Discretion shall seem 
proper". 

Never before had such a clause appeared in any master and servant 
legislation; certainly not in the United Kingdom, and not even in the earlier 
New South Wales Act of 1828 when a much higher proportion of the employees to 
which the Act applied were ex-convicts. There can be little doubt that the 
in iction of solitary confinement in addition to long periods of imprisonment 
with hard labour for minor breaches of contract marked an all- me low in the 
treatment of free men as dangerous criminals. One of the most amazing aspects 
of this clause was the fact that it was viewed by the Government as necessary 
for the benefit of the employee. The explanation given by the Governor was 
that it was designed to protect convicted servants sentenced to hard labour by 

. 27 shielding themfromindiscriminate association with vicious characters in pr1son. 
The effect of up to thirty days solitary confinement in small cells on the minds 
and bodies of employees guilty of breaches of contract was not considered as 
outweighing this supposed benefit. When the bill first appeared in the 
Legislative Council no limit to the number of days which could be ordered to be 
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spent in solitary confinement was indicated. Fortunate-ly, the intervention 

of the ~!ember for Camp be 11 Town. Robert Kermode, led to the acceptance 

of a limit of thirty days at the committee stage and saved the Government 

from be·ing responsible for an even grosser act of intolerance and 
. 28 oppress10n. 

3) Female emplolee~ 
It was also largely through Kermode•s efforts and the support he could 

muster in Council that Section 17, v.Jas included in the Act, which permitted a 

justice, in his discretion, to impose a pecuniary penalty on fema·Je employees 

instead of imprisonment with hard labour and sol Hary conf-inement. But the 

maximum pecuniary penalty of £20 was set so high that the Legislative Council 

could hardly be accused of adopting too lenient a view towards female servants. 

This sum had to be paid immediately 11 0r within such period as such justice shall 

think fit to appoint for the Purpose•• and,since it was only designed to replace 

imprisonment with hard labour as a punishment, the other possible penalties 

remained so that the almost impossible task of raising more than a year•s wages 29 

could be made doubly so by a justice ordering, in addition, forfeiture or 

abatement of wages already earned. Failure to pay in accordance vdth the order 

resulted in the very thing the section purported to avoid - imprisonment with 

solitary confinement for up to fourteen days. 

It seems almost incredible now that Section 17 was known as the 11 mitigatory 

clause 11
, but ·it was in this light that the Legislative Council was persuaded 

to accept it when it appeared for the first time at the committee stage on 

19th September 1854. 30 The only notable difference between the clause as 

introduced and the section as it appeared finally in the Act was that the 

period of imprisonment for non-payment of the fine was initially a maximum 

three months without any mention of solitary confinement. 

As regards employee complaints against employers, Sections18 and 19 join y 

provided remedies in a very similar form to the earlier 1852 legislation. 

Section 18 dealt with recovery of wages or money owing and Section 19 was 

concerned with a variety of other matters which could generally be termed 

employer misconduct. For the first time in the history of master and servant 

legislation in V.D.L. separate treatment was given to the quest·ion of recovery 

of wages and money owing; non-payment was not merely dealt with as a species 
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of ill-treatment in a general section. The di culti already rred 

in connection with the 1840 and 1852 Act,which stemmed from attempts to 

specifically with recovery of wages in a general section embracing all forms 

of employer misconduct were therefore avoided in 1854. 

Section 18 stated that: 
11 Upon Complaint made to any lJust"ice of the Peace by any Servant, Apprentice~ 

or Labourer against any Master or Employer, concerning the Non-payment of 

Wages due, or of Money owing for work done, it shall be lawful for such 

Justice to surrrnon such t·1aster or Employer to appear before him or any other 

Justice, and any such Justice as hereby authorised to hear and determ·ine such 

Complaint and, in case the same shall be established to his satisfaction, to 

order the Payment within such reasonable Period as he shall think proper, by 

the Defendant to the Comp'lainant of such \~ages or Money as shall appear to be 

due, and, also of such sum of Money not exceeding Five Pounds as Compensation 

for the Non-payment of such t-Jages or r·1oney as he shall think reasonab"le. 11 

The section clearly enabled an employee to recover what was due to him 

and there was no poss·ibil ity that a justice could order the payment of amends 

as a substitute for the sum owing. Any amends ordered to be paid were in 

every case to be in addition to the primary remedy of recovery of wages or money. 

However, where amends were ordered to be paid the maximum was to be a sum of 

£5 in all cases rather than a maximum of six months wages of the particular emp1 

as previously. The alteration though small, was significant. Wages had risen 

at an alarming rate right up to the time when the 1854 Act was passed. The 

Immigrat·ion Agent reported that 12s. a day was the usual wage of skilled workmen 

during the first nine months of 185431 so that a rna convicted non-payment 

of wages undc:!r the 1852 Act might have found himself, at least in theory. havi 

to pay a very substantial sum in addit·i on to wages owed. Hence the importance 

to V.D.L. employers of the £5 l·imit on compensation. 

Further safeguards for employers lay in the fact that both the amount 

of compensation payable and the time within which the money or wages owed had 

to be paid were at the discretion of the justice. The former had always been 

the case under the 1852 Act, but since no provision had been made for the 

latter32 it was more than likely that the sum was payable immediately. After 

1854 the amount ovved was to be paid 11 Within such reasonable Period as [the 

justice] shall think proper 11
• Where the 11 reasonable 11 period was a relatively 

long one an unfair burden was placed on the shoulders of a man who had won h·ls 
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case against his employer. 

Other forms of employer misconduct were dealt with by Section 19. In 

addition to the familiar ones of misusage, refusal of sufficient and wholesome 

food or other necessaries and neglect, it was made an offence for an 

employer or master to use abusive, profane or obscene language towards his 
employee. In the event of a conviction the employer cou'Jd be bound to pay 

up to £20 as compensation. But again the actual amount was left at the 

magistrate's ct·iscretion and so was the time within which the employer could 

pay. 

Misconduct towards employees was therefore treated in a completely 

different light from the reverse situation and there was never any question of 

a master or employer being sent to prison ltJith hard labour and solitary 

confinement for i 11-treati ng or swearing at his servant. Moreover~ one cannot 

even compare an employer's position with that of a female emp'loyee under the 

"mitigatory" Section 17 because, although the maximum pecuniary lty was 

the same, a female employee for·feited wages in addition 'if convic and also 

could be imprisoned if she failed to pay the penalty. Failure to pay 

compensation after a conviction under Section 19 of an employer on the other 

hand, merely resulted in distress and sale of his goods and chattels un r 

Section 2·1. 

K 

In order to ensure that the employee who had absented himself 

tem·ination of his contract really was regarded as a fugitive crimhJal, tion 

30 re--enacted the "harbouring 11 c 1 a use of 

legislation as follows:-

earlier master and servant 

"If any Person shall knowingly hire, employ, in, harbour, concea·l 

or entertain any Servant or Apprent·i ce so engaged or bound as aforesaid 

any r1aster before the lawful Termination of his Service, or any Labourer having 

so as aforesaid contracted with any Employer before the Completion of his 

Contract, every Person so offending being convicted thereof in a summary way 

before a Justice of the Peace, shall for every such Offence forfeit and pay 

a Penalty not exceeding Fifty Pounds whereof one Moiety shall paid to 

Informer or Complainant for his own Use and the other t·1oiety to the Colonial 

Treasurer in aid of the General Revenue: Provided that it shall be lawful 
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the Defendant to appeal from such Conviction if he 

The implications of th·is ion have already discussed in connec on 

with the 1840 and 1852 Acts and very little more need be added there 

were only minor differences in phraseology. It will be recalled that 

1852 Act made it an offence to "knowingly and unlawfully harbour, employ, 

receive or entertain" another•s employee. As already mentioned the absence 

of the word ••unlawfully" does not appear to have materia'lly affected nature 

of the offence. The addition of the word "hire 11 was in conformity with 

distinction made in 1854 between servants who were 11 hired" and labourers who 

were 11 employed". Also. the rather vague word "receive 11 was rE!placed by 
11 retain" and 11 Conceal 11 which in turn served only to exemplify other words such 

as "harbour". Very little 'if anything was gained by these alterations. 

On the other hand, perhaps more significant, was the use of the phrase 
11 before the Completion of his Contract 11 in place of 11 during the continuance of 

any such contractu. Because Section 11 of the 1854 Act had provided that 

neither the period of absence without leave nor the period of imprisonment 

received by a servant guilty of absconding should be counted as part of 

contract of service, it would never have been possible to have pro a 

"harbourer 11 of a servant who had absconded either- from his service or from 

prison after hav·ing been convicted, since there was no"continuance of service 11
• 

There was no doubt, however, about the va"Jidity of a prosecution where a 

person had harboured such a servant 11 before the compl on his contract". 

These difficulties did not arise in connection with the 1852 Act because it 

was accepted, as in the United Kingdom, that service con 

absence and probably even during his imprisonment a 

master and servant 1 islation. 

nued during a servant's 

a conviction the 

The same heavy maximum penalty was ned at as it had since 

1840, and informers were encouraged by the prospect of recovering half of this 

sman fortune. As with many other sections of the 1854 Act this provision was 

not a popular one and was described a later date as 11 a violation of the great 

and fundamental principles of British liberty as embodied in ~1agna Cha 

inasmuch as it renders any and every free servant unconvicted of crime~ whether 

fleeing from outrage or otherwise, an outcast in a strange land 11
•
33 
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1 1 sl on ons 25-29 ·immigration as 
contained prov·isions thought necessary ensure the successful operation of 
the January 1 Immi tion Regulations in unction with the Assisted 
Emigrants Act. When comparing Sections 25 with ons 13 and 14 of the 
1852 Act it should be remembered that the main differences between them are 
explicable by the fact that they were dra again a background of different 
immigration schemes: on one hand, the 1852 pY'Oposals which had 
d·isallowed in 1853 by the British Government, on other, the New South 
Wales and bounty systems operating in 1854. 

sentially, Section 25 made agreemen for ce formed in the United 
Kingdom or elsewhere outside V.D.L. as valid as if the rties had contracted 
in the co'lony.38 In this respect sec on was merely a re-enactment Sect·ion 
13 of the 1852 Act. But there was at least one signi cant di renee between 
the two ons. 

In the first place, tion 25, a r la ng United Kingdom agreements 
to be valid in the colony, added the words "and e without a stamp 11

• It 
will be r·ecalled that the Land and Emi on Commissioners in r report on 
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not however disastrous N.S.W. and bounty agreements 
section was of paramount force. But it is important to realise English 
1854 Act was only concerned with the stamp duty t and did not in any other 
way affect the vali ty or otherwise of in U.K. for or 
relating to service. The only relevant English statu on the enforceability 
of such agreemen was the 11 N.S.W." Act 1823 (4 . IV, c. 96, Ss. 41 and 43) 

re-enacted by Sections 35 and the Australian Courts Act (1828), which 
only applied to contracts of service. Section 25, was clearly intended to make 
all agr·eements made in the U.K. under the N.S.W. and bounty immigration scheme 
enforceable in the colony and subject to the master and servant 1egi ation. 
But unfortunately the draftsman had simply extracted the section from the 1852 
Act without realising that because N.S.W. bounty agreements were not 
contracts service the statutory 'language was incapable of bringing such 
agreements within its scope. In other words the 
in 1852 because the 1852 immigration proposals 1 
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The two rema1n1ng immigra on sections of the and Servant Act 
applied to all colonia·l masters and servan regardless of the original 
immigrant status of the , that is, irrespec ve of whether he was a 
bounty immigrant, New South Wales scheme immigrant, immigrant servant or in 
any other category. 

Under Section 28 any master who, under Government Regulations or otherwise 
had contributed any sum towards the passage money or outfit of any servant 
engaged by him or on his behalf in the colony or in the United Kingdom or 
elsewhere, was authorised to deduct it from his servant 1 s wages provided 
no more than half wages was taken on pay day. For immigrants arriving 
under the bounty scheme this requirement was not excessive. Upon arrival they 
were paid wages40 from the date of embarkation and, providing they stayed in Van 
Diemen 1 S Land for four years, were only bound to repay the £3 or which had 
been contributed by their prospective employers, but things were not so rosy 
for immigrant servants who had entered into contracts of service before their 
arrival. These servants were subject to Section 27 and, unless there was a 
stipulation in their contracts the contrary, were not entitl to be paid 
wages while on board ship and, where their mas had paid the entire cost 
of their outfit and passage they were obli to live on half wages for a 
considerable period after arriving with severe puni 
provisions of the Master and Servant Act if they 

under the other 
their contracts. This 

situation was exacerbated by tion 28 which 
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(the miners• solicitor) to the U.K. Select Committee appo·inted to inquire 
into 11 The State of the Law as regards Contrac of Service between Master 
and Servant 11 1865-1866. 1866 XIII Q. 1667-72. It is probable that the 
V.D.L. 1840 and 1852 Acts were applied in the same way although they too 
were silent on the point and it was not until 1854 that this was given a 
statutory form. 

2'7. Despatch of 20th November 1854. 

28. courier 26th March 1855, reporting a Working Class Meeting in Hobart. 

29. Coghlan records that in Denison•s account of the state of the Colony in 
1853, the usua 1 rate for ordinary useful women servants was £14 - £16 per 
annum. op. cit., 767. 

30. Legislative Council of V.D.l., Votes, Proceedings and Papers~ Vol. 4, 1854. 

31. Coghlan, op. cit., 769. 

32. S. 6 of the 1852 Act. 

33. Petition to the legislative Council presen 
No. 8 in Votes, Proceedings and Papers of the 
Vol . 5, 1855. 

in July 1855, Paper 
gislative Council, 

34. s. 22. 

35. 11 and 12 Viet., c. 43. But not in Scotland where servan continued to 
be arrested in every case. 

36. For example, Ex parte 4 D. & L. 405. 

37. Me.rcury, 24th l1~ay 1862. 

38. 11 Every Deed or other Agreement in Writing or hereafter made 
and entered into in the Uni Kingdom or elsewhere out of the Colony, 
by which any Servant above the Age of has been or sha 11 
be engaged by or on behalf of any Master for the Service of such Master 
in the Colony, shari in all Courts in the Colony be valid and effectual 
without a Stamp, and shall be of the same and Effect, and shall 
subject the Parties thereto the same Consequences, as if the same had 
been made and entered into with the Colony, and all the Provisions of this 
Act shall extend to such Parties immedia ly upon Arrival in The Colony". 

39. "An Act to Amend the laws re~l ng Stamp es" (1854·) 17 and 18 
Viet., c. 83, s. 21. 
11 A 11 Indentures of Apprenticeship, Bonds, Contracts and Agreements 
entered into in the United Kingdom for or relating to the Service in 
any of Her Majesty's Colonies or Possessions abroad of any Person as 
an Artificer, Clerk, Domestic Servant, Handicraftsman, Mechanic, 
Gar·dener, Servant in Husbandry, or Labourer shall be and the same are 
hereby exempted from a 11 Stamp Dutl'. 
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40. The amount was described as 11 Wages 11 in the Crown Solic'itor•s draft 
contract of January 1854 but it is clear that the amount was to be paid 
by the Immigration Agent when the ·immigrant arrived in the colony, and 
not by his first employer. It was not evidence that the bounty contract 
was a contract of service. 
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CHAPTER 8 

BACKGROUND TO THE MASTER AND SERVANT ACT (1856) 

A Administration of the 1854 Act 
--·------~----------

~~ithin a few weeks of consenting to the 1854 Act~ Sir ~Wiliam Denison 

caused a notice to be circulated to all justices requesting them to admin

ister what he by then perceived to be a harsh measure with care and without 

oppression. In a letter written by Champ, the Colonial Secretary, to the 

Chief Police lliagistrate on lOth November 1854, he stated that it ~1/as the wish 

of the Lieutenant-Governor that the Act should be adminis red with great 

caution lest injustice should be done in cases where a light punishment 

would have been sufficient. In particular it was requested that the Chief 

Police t·1agistrate suggest to all Police Magistrates the propriety, only in 

extreme cases, of i nf"l i cti ng the full ty authori by Section 16 re

lating to the mode of punishment by solitary conhnement. 2 

These were not mere anticipatory rs ing sed by the Governor, 

but genuine anxieties based on an experience of only one month's operation 

of the Act which had been accompani by a flurry of magis rial activity 

both judicial and administrative. With though of overflowing 
gaols and houses of correction, magistrates prepared to receive 

large numbers of convicted employees, and complaints were made to the Chi 

Police l~agistrate.after a review of local 11 accommoda on~~ that a shortage 

of space would limit the sentences that could imposed by a rnagistra in 

his d·istrict. Typical of many was one wri on 23rd October 1854 by Noyes, 

the lvJagistrate from Great Swanport, who pointed out that great trouble and 

inconvenience could be saved if bhe watchhouses of Swansea and Triabunna 

could be declared to be 11 Houses of Correction 11 under the Act use they 

possessed cells eminently su·itable for itary con nement. He further 

reported that the cells at Swansea were in good rand that those in 

Triabunna could be made serviceable with a trifling expense, but he com

plained that he had no means of imposing hard labour. He went on to suggest 
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that magistra s in country districts should be able to sentence men con
victed under the Act to hard labour and that this should be fulfilled on 
the roads under the surveillance of the Police and Watchhouse Keepers, 
because 11 their labour would compensate the Government for the expense of 
their maintenance and punishment -whilst the exposure would induce to 
good behaviour very generally amongst the labouring classes 11

• 

A further problem arose ·in connection with female servants sentenced 
to imprisonment with solitary confinement under Section 17 where there was 
a failure to pay any fine imposed. Not only was the cost of police escorts 
to the nearest House of Correction to be considered but, more importantly, 
it was felt that the journey itseH would lead to great immorality because 
males would have to be escorted together with female servants. Similar 
points were made by the Police Magistr·ate from Sore11 3 requesting that the 
Sorell and Buckland Watchhouses be proclaimed Gaols or Houses of Correction 
so that the expenses occurred by escorts would thus be saved. If not, the 
Sor·ell Magistrate argued, he would be unable to sentence a female servant to 
solitary confinement because he would have to send her to Hobarton or Richmond 
11 perhaps in the company of notoriously bad characters 11

• 

One view was that the watchhouses should Houses of Correction rather 
than Gaols so that they would come under the immedi charge and discretion of 
the Police rather than the Sheriff. 4 However, Champ requested the Crown 
Solicitor to draw up a proclamation making Gaols of the buildings in George 
Town, Buckland, Swansea and Triabunna and the proclama on was signed by 
Denison on lOth November 1854. 5 A similar proclama on was made on 28th Novem-
ber regarding Evandale. On the same day Champ wrote the Sheriff asking him 
to take the necessary steps appoint more gaolers should they be required and 
explaining that the watchhouses were made gaols ra r than houses 
because "it was found that a 11 Houses of Correc on were under 

correction 
orders of the 

Comptroller General of Convicts and that all future ones must under the same 
officers". Rather mystifyingly he added that "this would not suit our purpose 11

•
6 

B Movement for reform 

If the 1854 Act had given rise to great concern among i administrators 
it was nothing as compared to the anxiety and frus tion experien by those 
affected by its implementation. It would be incorrect to state that a wave 
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of working class unrest swept the community as a result, but slowly and 

ceptibly, as the details of more and more cases of harsh injustice become 

known, there grew a feeling of mutual resistance and anger among a large 

section of the workforce in the colony, particularly in and round Hobart. 

At first this expressed itself in the form of letters to the press. One 

of the earliest and most articulate complaints against the Act appeared in 

the Courier on 27th September 1854, a few days before the Act was passed, 

signed by Henry Hollis, a servant, who, on his own account, had arrived 

penniless in the Colony from Melbourne. As one result of his letter he 

received a donation of £2 by a gentleman 11 advocating the working man•s cause 11 

and he used it to run off copies which were then distributed. 7 

1) FirslJ!!.~i>LJh~ working classes_ 
Throughout the ensuing r11onths Hollis appears to have gained the respect 

of a large number of working men and women and emerged early in the follow

ing year as an important spokesman for their cause8 for, on the evening of 

21st f~arch 1855, he addressed the f·irst meeting of the working asses which 

met to proclaim the·ir antagonism towards the Act, at t~r. Mitson•s, Union Inn 

on the corner of Liverpool and Campbell streets in Hobart Town. During the 

course of his address he disclosed that a pe on was to be presented to 

the Legislative Council and expressed his hope thdt the Legislative Council 

would take immediate steps to secure the liberty of every free subject of 

the Queen from such rash and reckless encroachmen as were represented by 

many of the provisions of the 1854 Act. In a ne piece of rhetoric he 

further hoped 11 that it will remedy the great social wrong in icted on a 

large proportion of the popula on this colony by the unwise, cruel. 

the imprudentlegislation of the last session; that it will guaran ali 

to all classes the invaluable blessings of dom and thus lay a sound and 

solid basis on which to build the future prosperity and greatness of Tasmania 11
• 

More specifically he related numerous ac l and hypotheti cases to 

show how the Act had or might affect an individual employee. He poin out 

that a servant girl could be committed to prison for re ing to obey her 

master, that is, given into the care of a "rude constable 11 and by that rude 

constable taken to gaol. When she came out she was bound to return to the same 

master or be dragged back by that same rude hand. He quoted the case of a 

servant girl from Ire·land who together with another girl was employed by a 

tradesman. The other left and the Irish girl was required to do the work of 
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both of them. She refused, was torn away from the house, taken before a 

police magistrate, sentenced to 7 days imprisonment and made to work for 

the same master after her release. He thus illustrated the wide nature 

of offences such as 11 neglect 11 or 11 misconduct 11
• s·lmi larly, where a man 

was not strong enough to do his allotted task and the master claimed he 

was as strong as any other servant, on the servant's replying that he was 

not, there would be a 11 disobedience or orders 11 and he might be imprisoned 

with solitary confinement. If, for example, 12 weeks wages',were due to him 

this might be forfeited when the magistrate sentenced him. 

There was also a large degree of scepticism concerning Section 5 which 

stated that wages were to be paid quarterly unless otherwise agreed. In 

practical terms this meant that a 'larger amount of wages lay in the hands 

of the employer for a longer period. Hollis claimed that the real reason 

for the insertion of the clause was that at about the time it was included 

in the bill a small quantity of gold had been discovered at Macquarie Harbour 

and the dishonest intention of the Legislative Council was to make it 

difficult for employees to leave their jobs with up to three months wages 

unpaid. Whatever the truth of this statement, it can be seen that the dis

trust of the Legislative Council engendered by the Act as a whole was very 

real. 

It was always possible. and thus always a nagging fear for servants who 

had no means of support other than their wages, that a master might trump 

up some charge just as wages were due to be id. Wages could then be 

ordered to be forfeited and the servant to the same mas , only 

to have some other offence alleged just as wages were due again. In this 

way a man could be kept in a state of perpetual servitu~ by his master with

out any expense at all. It was also not unknown for a servant to be fined 

the exact amount of wages due to him. In one case mentioned by Hollis a 

servant girl was owed £11 in wages at the time she gave one month 1 s notice 

to leave in order to marry. Her master refused to accept it; the girl left 

and was brought up on a plea that she had agreed to serve for 12 months. 

She was fined exactly £11 curiously 11 an amount that would pay twice over 

the most brutal assaults coming before the magistrates in England 11
• 
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After condemning the harshness of Section 16 (providing for up to 30 
days solitary confinement) and Sect·i on 17 (the 11 mi ti gatory 11 clause for 
female employees), Hol"lis referred to the remedy given to servants under 
Section 19 for ill-usage. A servant could, it was true, complain against 
his master but he was bound to obtain a summons first; and,while the 
servant had gone to fetch the summons,his master could have him arrested 
for absenting himself without his consent. Even in a case where a summons 
was obtained and a servant won his case,the only penalty was a £20 maximum 
fine for the most violent conduct by his master. 

9 These examples support what Coghlan has recorded, that the Act was 
administered in the same harsh spirit in which it was conceived. He 
mentions the case of a woman servant who having arrived as a free immigrant 
was brought before a magistrate and charged with having disobeyed a lawful 
command. She was ordered to pay £5 or be imprisoned with 14 days solitary 

10 confinement. The Tasmanian press was full of similar reports. 

Most of these grievances eventually formed the basis of a petition to 
the Governor and the Legislative Council, but at this stage probably with
out much hope that anything would beach i eved ven the attitude of the 
majority of the Council at the time the Act was passed. Hollis disclosed 
at the meeting that he had tackled some members for their views on the 
operation of the legislation and Robert Kermode (Campbell Town) was the 
only representative of the people, i.e. elected member, to oppose its 
introduction, and was the "only one to stand up against the ·infamous clause 
that would send a helpless servant girl to prison for three months - and 
could be made solitary for the whole riod by one police magistrate".11 

Certain other prominent people contacted by Hollis appeared not to know 
a great deal about its il operation. 

The meeting concluded with the appointment a Committee of ve and 
the adoption of a resolution forming the basis of a petition which Kermode 
had already agreed to present to the Legislative Council, although he was 
not himself present at the meeting. 

2) Second ~eetjJl.q_ 
During the month of April 1855~ what had started as essent·ially a work

ing class protest drew in, either from the justice of its cause or for other 
reasons which will be discussed later, a small section of the more influent
ial persons in the community. The next reportei 2 meeting took place on the 
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evening of Tuesday lst May at the Mechanic's Institute to receive the report 

of the Committee on steps taken to repeal the t4aster and Servant Act. Among 

those present by invitation were Arthur Perry U~.L.C. for· Hobart), Dr. W. 

Crooke (M.L.C. for Buckingham), Elliston (the ~·1ayor of Hobart) and Aldermen 

0' Reilly and Thomson and others, l3 the majority of whom were concerned as 

much with securing popular support for forthcoming elections as with the 

grievances of workmen. The chairman, John Richards, commented at length on 

the object of the meeting and launched a general attack against the Act com

plaining that it was the wish of England that her subjects living in the 

colony should enjoy as near as possible the same rights and privileges as 

prevailed in the mother countryJand that this was not so in Tasmania; that 

immigrants were induced out with families and expected the protection of 

British Laws and the enjoyment of British liberty; and that the time of the 

Council was wasted \vith points of order,yet when a tyrannical and oppressive 

Act was passed their excuse afterwards was that it was a piece of hasty 

legislation. 

William Filer, Secretary of the Committee, reported to the meeting on 

progress made towards repeal of the offending legislation. Despite Denison•s 

earlier circular to magistrates on the administration of the Act, Sir Henry 

Fox-Young who had recently replaced him, was not in any hurry to meet a group 

of mere workmen for, when Fi 1 er sent a note to the Governor requesting an 

interview in order to show the injustice of the Act, he received no reply 

although he was hopeful of securing an interview at a future date. On the 

other hand, the Secretary disclosed that he had corresponded and had inter

views with 11 many of the most influential gentlemen of all parties 11 and had met 

with scarcely any objection to the proposals for reform. Hence he concluded 

that it was the unan-imous opinion of every class of people that the Master and 

Servant Act was a one-sided piece of "legislation. Despite this hearty optimism 

it seems likely that the lack of any posi ve resistance at this t·ime could be 

attributed to other causes and d·id not just'ify the conclusion that all classes 

were agreed on the injustice and bias of the 1854 Act. 14 

The meeting was once again subjected to a blistering criticism of the Act 

by Hollis. After referring to the origin of the Bill and drawing, in the words 

of the Courier, 11 a fanciful analogy between its compilation by the Attorney

General from the Acts passed in the darkest ages of European History and the 

incantation of the witches in Macbeth 11
, he concluded in a lighter vein by ad-
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mitti ng that he had heard that the present Attorney-Genera 1 was a very 
amiable fellow in private life and conscientious in public duties, but 
that "this child of his did not bear the slightest resemblance to his 
dear papa; for a more mischievous, scratching biting little imp never 
existed"; and that.although it was certainly a bad thing to recommend child 
murder,he thought that the sooner this child was strangled, the better. 

At this point the character of the meeting changed. All those who 
had attended and who had spoken at the previous meeting were working 
men genuinely concerned with the oppressive character of the 11 biting little 
imp"; likewise for the first part of the second meeting. But when some of 
the invited .. i nfl uenti a l gentl emen 11 got to their feet to address the second 
meeting it rapidly became very clear that their presence was not dictated 
by altruistic feelings. 

The Legislative Counci1 in 1851, had been comprised of 24 members of 
whom 16 were elected as representatives of the people, the remainder being 
nominee members appointed by the Lieutenant Governor. An increasing 
enthusiasm for self-government in the colony led eventually to the appoin 
ment of a Select Committee of the Legislative Council to report on a 
Constitution for Tasmania. Its proposals were embodied substantially in a 
Constitution Bill passed in the last week of October 1854, a few days after 
an Extension Bin had been passed which provided for a larger Legislative 
Council. The idea behind the Extension Act was that a new Constitution 
should be debated by a wider and more representative group of members and, 
accordingly, a series of elections was conducted in the first few months of 
1855. The Extension Act provided for an increase in the size of the Legis
lative Council to 33 members,and of the nine new members, six were to be 
elected. One each was to be added to Hobart, Launceston, Buckingham and 
Cornwall and two new electoral divisions were created in Glamorgan and 
Wellington (by re-arranging the boundaries of Westbury and Oatlands). 15 

The second meeting of the working classes was therefore seen as a very 
convenient forum for many i nfluenti a 1 gentlemen, an opportunity to secure 
the popular vote by espousing a popular cause. 16 Now it so happened that 
the election for the third Hobart seat on the Council had already taken placel7 
and it might therefore seem unlikely that very much signif·icance would have 
been attached to the meeting by so many important people. But, fortunately 
for the cause of master and servant reform in Tasmania, Dunn, who had held 
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the second Hobart seatl8 after 1851, decided to resign and the election was 
to take place a few days after the meeting at the Mechanics Institute. The 
only two contestants were John Lord, described as 11 1itt1e known po1itically 11 !9 

although apparently an establishment man and Elliston, the Mayor of Hobart, 
both of whom were present at and addressed the meeting of the working classes. 

Lord agreed with the previous speaker Dr. Crooke,who had recently secured 
the second Buckingham seat and who was one of his supporters, that the Act was 
unjust and bore no comparison with the N.S.W. Master and Servant Act which, 
inter alia, provided for bail and an appeal?O He concluded by saying that if 
elected he would do all he could to help, although later when three cheers 
were called for him the Courier recorded that it appeared 11 tO those seated in 
ti1e body of the hall that the groans predominated 11

• Elliston on the other 
hand seems to have been more acceptable to the working classes and was received 
with cordial cheers. Although an employer of labour he was prepared to acknow
ledge that the masters in this country had a great deal to learn as to the 
proper mode of treating their servants 11 and that if masters wished to be 
respected they must do all they could to make them happy and comfortable". By 
a strange coincidence there just happened to be an old servant of the r~ayor 1 s 

in the audience who had been in the colony for· 40 years and vouched for the 
truth of the Mayor•s statement. 

Edward Macdowell, ex-Solicitor-General and Crown Solicitor, then spoke. 
He sympathised with the objects of the meeting and said he had remonstrated 
with many members of the Legisla ve Council when the Act was passed. He 
claimed that it was not generally known that a Committee. of the Counci'l had 
sat to take evidence on the subject, that this evidence had been of a one
sided character and that the Attorney-General in bringing forward the Act had 
acted on the views of a majority of the Select Commi and of the Legislative 

2"1 
Council. And he recommended the Committee of Working Men to get a copy of it. 
He knew that many people were saying that the Governor ought to have disallowed 
the Act,but since Sir William Denison for the last 18 months had governed the 
colony on the views of a majority of the Legislative Council, the Governor was 
not in any way to b 1 arne and was as unfavourab ly disposed to the Act as were 
the working classes. The blame thus lay irly and squarely with the Legis
lative Council whose time had been taken up with personalities and unprofitabl 
discussions. At the same time he did not believe members of the Legislative 
Council saw the effect of the Act, for they intended it 11merely as a check on 
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servants" and had no idea that free women would be dragged to prison to have 
their hair cut short and be treated like convicts. 

If this were true the Legislative Council would be deserving more of 
pity for their incompetence than anger at their harsh treatment of employees; 

but their innocence as protested by l"1acdowe 11 must be doubtful. The 
provisions of the Act were very clear and it was no sharp lawyer's twist to 
innocent legislative words that sent free women to be shorn like convicts 
and free men to long stints of hard labour with solitary confinement. 
Despite Macdowell's insistance that the Attorney-General would now help to 
get the Act repealed, the fact remained that that legislation had been spec
ifically framed, put up and passed in response to strong pressures which 
existed at that time and it is difficult to believe that all concerned did 
not know exactly what was proposed. However, no-one appears to have challenged 
Macdowell's statement. What mattered most was the repeal of the obnoxious Act 
and the working class spokesmen who had watched their cause grow with the 
electioneering were only too willing to forget the previous attitudes of many 
of their invited 11 influentia·l gentlemen 11 and concentrate on supporting those 
who would support them if elected. 22 Consequently, when a resolution was moved 
by George James, another of the original insti tors of the first meeting, it 
was in terms which thanked, firstly, Kermode for his manly stand against the 
Act, secondly, those present members of the Legislative Council who had attend
ed the meeting and supported the repeal and finally, possible future members 
of the Legislative Council for their support if elected. 

Before the meeting ended, however, Elliston announced that he had decided 
not to contest the election. He thought he had support from the working 
classes but could not account for the indifference of the 11 higher classes 11 and 
the apathy of his own friends. He attacked the electioneering of Lord and 
complained that,because the election was ing held in May rather than June, 
between six and seven hundred of his supporters would not be eligible to vote. 
All this was rn- course irrelevant to the meeting, as Macdowell pointed out, 
but it nevertheless serves to show that the forthcoming election was very much 
on ~he minds of all present and that the meeting on master and servant law 
reform had by this stage degenerated into a pre-election harangue. 

3) The .2tlLti ons 

Elliston was as good as his word and Lord was returned uncontested at 
the Hustings facing the New Market before R.C. Eardley I!Jilmot, the Return·ing 
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Officer. 23 ~J:1ile his supporters, Macdowell, Perry, Crooke and f•lorrison 
(Sorell) were expressing their gratitude and extolling his merits, a 
deputation of the working classes (Hollis, Filer, Richards, Partridge 
and James) were being granted an audience with the new Governor at which 
a petition was presented. Sir Henry Fox-Young int·imated that he would 
forward a special message to the Legislative Council at its first sitting 
recommending early consideration of the matter,and was sure that the 
necessary new legislation would be passed. The Governor had in fact 
already intervened himself in one extreme case where a man had been 
committed so that it is safe to say that he was very much aware of the 
existence of the circular to magistrates of his predecessor Denison and 
had either personally been keeping a watchful eye on the operation of the 
Act or had been kept informed of its worst abuses by the Colonial Secretary. 
Nevertheless, he was undoubtedly impressed by the quiet dignity and artic
ulate character of the petition, a reflection of the ability of its prime 
mover, Ho 11 is, who informed the Governor in a short verba 1 address when he 
handed over the petition that "he had no doubt that when the Act was fully 
discussed, it \1/ould be found that many of the provisions thereof were quite 
unsuited to a free peop 1 e 11

• 

The first meeting of the newly extended Legislative Council did not 
take place until the 17th July 1855 and, as Fox-Young had promised, he sent 
the peti ti orf4 to the Council on that day, together with a short note in which 
he stated that he felt assured that it would receive at the hands of the 
Council all the consideration and attention which a matter of so much 
importance required. This was followed two days later by a second petitioJ5 

in much the same terms, presented by Robert Kermode as he had promised in 
March. 

Both petitions claimed, generally that free subjects were thrown into 
common gaols and houses of correction summarily and without warrant not for 
any known offence liJut for fa i 1 ure to obey or act in accordance with the 
wishes of an employer. Moreover, in the petition to the Governo~ the telling 
point was made that under the 1854 Act only one magistrate was enabled to 
inflict solitary confinement on a free servant whereas two magistrates were 
required to authorise such a punishment for the worst convict; and that 
prison discipline was felt much more severely by free servants than was the 
case with 11 Prisoners of the Crown 11

• The petitions then outlined the other 
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major grievances against the Act. The fact that an employee 1 S liberty was 
enjoyed only at the whim of his employer due to the vagueness of offences 
such as 11 disobedience of orders 11

, 
11 negligence", 11 carelessness 11

, ••;nsolence 11 

etc. and the fact that upon conviction for such vague offences all wages 
then rue, however large, in respect of service faithfully performed in the 
past might, at the police magistrate•s discretion be dec'lared forfeited . 
. This possibility in turn provided an inducement to unprincipled employers 
to prefer petty and even groundless charges. Furthermore, the Act permitted 
imprisonment for the extremely long period of three months w'ith hard labour 
and at the magistrate•s discretion an employee could be ordered to spend a 
large part of it in solitary confinement; and the two-fold punishment of 
forfeiture of wages and imprisonment for a trifling breach of a civil con
tract or for some undefined offence not against the law but against the 
will of an employer was entirely disproportionate to the alleged offence. 
Pains and penalties in the Act were distributed very uneMenly. Imprisonment 
with hard labour and solitary confinement on the one had was met with a mere 
fine on the other. In particular, there was no provision for imprisonment 
of an employer who failed to pay a fine r a conv'iction for ill-treating 
his employee. As regards Section 17,the substitution of a fine instead of 
imprisonment with hard labour at a magistrate•s discretion for female 
employees was entire·ly inoperative as a mitigating factor because a magis
trate could,at his discretion,declare all wages forfeited at the time of 
conviction thus making it impossible for a woman to pay the fine; and the 
£20 fine payable by the woman was entirely disproportionate to any offence 
contemplated by the Act, especially in view of the fact that Section 17 was 
intended to operate in respect of lesser offences. 

Also strongly condemned was Section 30 whereby a £50 fine could be 
imposed not only for knowingly employing or hiring a servant before the lawful 
termination of his contract of service but even for harbouring, concealing or 
entertaining any servant. In the emotional words of the petition framed by 
Hollis this was "a violation of the great and fundamental principles of 
British 1 i berty as embodied in Magna Charta, inasmuch as it renders any and 
every free servant unconvicted of crime. whether fleeing from outrage or 
otherwise. an outcast in a str-ange land; that it closes the door of the mother 
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upon the child seeking refuge in times of adversity, and restrains the 
dutiful assistance of children to their aged parents in the extremity of 
their distress: that such a law is not known, is not applicable to the 
vilest crimina·! fleeing and concealing himself from justice in the British 
Empire; and that England will learn with astonishment, with alarm and 
regret, that her sons and daughters who have been induced to leave the 
shores of their native land to establish for themselves by a course of 
industry, a home in this Colony, are subject to a law unknown in any other 
civilized country, and which in its operation, if carried out in all its 
stringency. must prove totally subversive of liberty to the labouring 
classes of the community".26 

So that there could be no doubt at all what they wanted, the petitioners 
to the Legislative Council concluded with four "requests". In the first place, 
they sought returns showing the number of servants, male and female, committed 
under the Act to the various prisons in the Colony together with the terms of 
their engagement, their length of servitude, the nature of their offences, the 
various periods of their imprisonment whether solitary or otherwise, the 
amount of fines inflicted and whether or not they had been paid, as well as 
the amount of wages forfeited. In addition, fui' the purposes of comparison. 
they sought returns showing the number of employers against whom complaints 
had been made together with the nature of such compla·ints, the number of 
convictions, the amount of fines inflicted, and whether or not they had 
been paid. A further essential 11 request 11 was for the appointment of a 
committee of the Council to receive evidence as to the injurious tendency of 
the provisions of the Act and the need for its repeal or, at the very least for 
its modification so as to place the law on an equitable footing both as regards 
the employer and the employed. Finally, the petitioners desired the Legis
lative Council to act immediately on the evidence presented to the committee 
in order to secure from rash and reckless encroachments the 1 iberty of every 
free subject of the Imperial Majesty of Britain, to "remedy the great social 
wrong inflicted on the labouring portion of the population of this Colony by 
the mistaken legislation of the last session of the Council, guaran alike 
to all classes the invaluable blessings of freedom, and thus lay a sound and 
solid basis on which to build the future prosperity and greatness of Tasmania 11

• 
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As far as the first two requests were concerned.it was hoped that if 

any further spur were needed to reform in the Act the publication of those 
details would provide it. In particular it was felt that a comparison of 
the nature and extent of penalties inflicted on employers with those on 
employees would show the bias of the 1854 legislation and the weight of 
injustice accumulated over the months since its passage. The importance 
of obtaining this information led to Adye Douglas (M~L.C. for Launceston) 
giving not·ice of the request on the first day of the new session.27 

C The Master and Servant Bill of Jul,Ll855 

The campaign appeared to have been entirely successful fon within a 

week and without pausing to propose the appointment of a select committee. 
T.D. Chapman (M.L.C. for Hobart) initiated the desired reform bill on 24th 
July 1855. 

l) Its~Lsions 

The bill, in effect, was designed to repeal the whole of the 1854 Act. 
All persons in gaol or in a house of correction for any offence under the 
previous Act were to be discharged when the new one was passed. As regards 
domestic servants the then existing law of England was to be applicable in 
the Colony and, with three small exceptions, no part of the new bill was to 
apply to them. 

Complaints were to be heard at the nearest p'olice-office. Any labourer, 
servant or apprentice wilfully damaging or destroying tools, after a summons 
obtained from one justice, might be brought before two justices. If the 
offence was proved the penalty was either an order to pay the value of the 
damage or imprisonment for up to one month. Complaints were to be disposed 
of in a summary way and any sums ordered to be paid might be paid within a 
reasonab 1 e time. 

Any ·labourer, servant or apprentice breaking his engagement, absen ng 
himself from service, refusing or neglecting to perform his duty, disobeying 
lawful commands, using obscene or blasphemous language, being drunk and 
disorderly on his employer's premises, was to forfeH a maximum of no more 
than one month's wages. The employer would not be able to recover in this 
way more than two month's wages during one yea~but the employee could be 
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dismissed seven days after his third conviction in one year. Two days 
absence from service was to be considered an abandonment of service and 
where this had occurred and more than six months remained to be served 
under the agreement, the servant might be ordered to pay to his master an 
amount equal to four months • wages. Where the performance of work was 
contracted for, the labourer or independent contractor who failed to 
perform according to his contract would be liable to pay an amount ua·l 
to one quarter of the sum agreed on. 

Refusal or failure of the employer to pay wages due would give a single 
justice jurisdiction if the amount was less than £20. If more than this sum 
was involved the case was to be heard in the Supreme Court. Furthermore, a 

refusal or failure to supply wholesome food where this was stipula for in 
the agreement would, if the complaint was made within 14 days, render the 
master liable to pay a sum fixed at the discretion of the magistra Where 
there was either a refusal or failure to pay wages or supply wholesome 
food a servant might, within seven days after the offence, leave his service 
unless the justice certified that the master had reasonable cause to dispute 
the claim. 

Penalties were to be imposed on a mas r where he refused receive 
into his service any servant according to con t. And where a mas r 
or his overseer swore at, assaulted or struck the servant or labourer, 
latter might terminate the contract within one week. On the other han 
where a servant or labourer was convic of these offences;the oyer 
might dismiss within one week after the offence. As in England it was s 11 

thought necessary to allow a master more rope, li rally, in deal"i with his 
apprentice and it was therefore only rna 
moderately strike or assault his appren 
the indenture would be the result. 

an o for a master to more than 
ce~ in which case cancella on of 

Sickness or illness were to a sufficient answer to absence or non-
performance of work; and to counter an abuse which, in many cases, rendered 
the remedy given to employees by the 1854 Act lu "ly futile, it was pro-
vided that the time occupied in going to lay complaints was to con-
sidered an absence. 
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Other ·important innovations were that married females were to be enabled 

to take the same proceedings as unmarried ones and persons over 16 years of 

age. Where they were below this age their parents or guardians were empower

ed to act for them. Wages of servants and apprentices in any city, town or 

township were deemed to be payable weekly unless otherwise agreed and else

where, monthly. Most importantly, a right of appeal from a decision of the 
justices was to be given. 

A further provision, fully exemplifying the new spirit in which the bill 

was conceived, was that which gave an employee the right to be treated in the 

same way as his employer when he failed to pay, for whatever reason, an 

amount ordered by the Court. In the past a master had always had the payment 

of penalties enforced by distress and sale of his goods and chattels. Now a 
servant was to be placed on the same footing by attachment of wages due to 

him in respect of past or future employers, providing this was certified at 

the time of the servant's conviction. Furthermore, where a servant had not 

left his master's service at the time of conviction his master was empowered 

to take all or any part of the wages due as a set-off against the amount 
ordered to be paid. The mode of enforcing damages against the master was thus 
not by imprisonment but by the sale of his goods if he had any (excluding his 
clothes and tools of trade) and by attaching his future earnings, whether he 

continued with his master or not. This, it was hoped, would work efficiently 

and not unjustly in those cases where a servant, having made a fair contract, 

deliberately broke it, in order to get higher wages elsewhere. 

In a memorandum accompanying the bill the draftsmen, P·itcairn and 

Macnaughton, clearly stated their conviction that this was the best way of 

solving the problem of being fair to the majority of masters and servants 
while at the same time providing for the sharp practices of a few on both 

sides. They argued logically that "To the master it appears a sufficient 

remedy. He hires, for instance, a ploughman at £40 a year, that is, something 
under 2s. 6d. a day, and his food may be taken at 2s. a day additional; that 

is, in all, 4s. 6d. a day. This is all that the master proposes to give. It 

is by his own estimate the value of the ploughman's services. If the man 

neglects his work or leaves his service, the master ceases to pay him, and 

the Act gives him besides, damages for the breach of contract as he himself 
has valued it"_28 
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Taken as a whole there can be little doubt that this bill was 
tremendoLSbenefit to the labouring classes in the colony. Not only had it 

tackled the problem of harsh and unequal penalties. both in relation to the 
offence committed and as between master and servan4 but an attempt had also 
been made to make sure that there would be no more convictions for such a 
vague and i 11-defi ned offence as 11 mi sconduct". Although it was course 
still possible that trivial acts of misconduct might be 'label"led 11 neglect 
to rerform duty 11 or 11 disobeying lawful commands 1

} it would no longer be 
possible to compound the injustice by meting out the awful punishments 
envisaged by the previous legislation. 

In general terms the bill was declared to be an adaptation of the 
existing master and servant law of England to the circumstances of colony, 
but in some respects it was more lenient to employees in its approach than 
English law. Special attention was given to the problem of destruction of 
tools by employees and this was the only offence for which imprisonment was 
stipulated in the bill, even then only as an alternative to paying the cost 
of the damage. With regard to all other employee offences, unlike English 
law at that time, imprisonment was discarded as a means of punishment either 
for the offence itse 1 f or for failure to meet o.!'l order to pay on con vic on. 29 

With the first reading of the bill , events seemed about to proceed 
rapidly to a successful conclusion and the jubilant supporters of reform 
looked forward to the emergence of the new legis'lation which would mark the 
culmination of their efforts. Unhappi'Jy, however~ other events whi 
pushed master and servant reform well and truly into the background. 

Instead of proceeding to the second reading whole ques on mas r 
and servant reform was re rred to a ect Commi ttee30 on 9th t and, 
although the Committee was due to report on 28th of that month, no rt 
emerged. The time for bringing up the report was extended to 28th tember 
but again no report was forthcoming. Not only had the bill 1 but it 
appeared that all interest in the topic in the isla ve uncil was lost. 
After such a bright start the flame had ickered and gone out as a result 
of neglect by many of those who had promised so much before their ections. 
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What had happened? answer, in short, is Hampton case. It ·is 
not proposed to en r into a long scussion of case r the only as 
of it which had any relevance to master and servant 1 slation was 
that members' concern arisi from it was so great and so concen d t 

. t t 31 . 1 d. d b 'll many 1mpor ·an measur·es, Hlc u 1 ng the mas r an servant 1 were 
almost completely ignored from end July un 1 the middle September 
1855. 

32 
Brie y, on the very same day that master and servant bill 

received its r·st (IIII.L.C. r Morven) to h·is ·in 
legislative Council and asked a series of rrassing tions 
Colonial Secre ry concerning the maladminis on 
by its Comptroller-Genera·!, Dr. John Hampton. Members of the 
Co unci 1 were not at a 11 sa s ed with almost 
Hampton and some o r senior cers in the 
Governor and the Executive unci ·1, who 
weeks before. 

inves 

complete exonera 
rtment by Li 

ga the all 

rtment 
ve 

Dr. 

t 

ons some 

The result of Wedge 1 s ques ons se ng up of a lect Commi 
to conduct an enq ry. Against s 
Hampton was called on 6th Sep 
powers and privileges of the British 
was issued for his arrest on 
to submit decla ng it to be ill 
Habeas Corpus on both 
Genera ·1 was the opinion 
Attorney-Genera 1 was not so sure, b 
Hampton sho d r re them and 
assist in his 
Lie t 
activity on 

rnor 

arrest. The ief 
t was re 

of 
its proroga on on 19th 

members 11 a severe lecture~~ on i r '1a 
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u t Governor, 
d, ng n 
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then went on to serve of 
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Is warrant was ·j 

ve Coun at 
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rand ·in so 
t to s s tu tyranny r 1 . 33 

rs 

The prorogation of Council at is me was no i less a sas r 
for the genu·ine and ardent suppo rs movement r reform of "1854 

Act. momentum gained through the justice of their cause and occurrenct~ 
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of the electicns which extended the Council from 24 to 33 members, had 

faltered against the weight of the time and attent·ion given to the Hampton 

question. Now there was no possibility at all that anything would be done 

until the end of November when Councn resumed its sitting. Meanwhile the 

energy and enthusiasm of the labouring population of Tasmania, which had 

been built up to secure master and servant reforms, was slowly and gradually 

dissipated on significant though less important matters. 

About the middle of September 1855 a preliminary meeting of the working 

classes took place at the Shakespeare Tavern in Campbell Street Hobart Town, 

to discuss the steps to be taken to cut the length of the working day on 

Saturdays by f·inishing at 4.00p.m. 34 Certain resolutions were adopted which 

were put to a full public meeting on the evening of 24th September at the 

Sir George Arthur in Campbell Street.35 It was agreed that a deputation 

should be appointed to take round an address as a preliminary move to various 

prominent employers to see whether they might be persuaded to acquiesce in 

the proposal. When the deputation reported to a further meeting on 4th 

October 1855 it was to show a substantial measure of success. Of the 23 

employers approached in the carpenters and builders trade, 20 had agreed to 

the reduction in hours,and the deputation 11 Was received most cordially by 

the great majority of employers 11
• This reception prompted the meeting to 

agree to extend its application to other employers of labour so as to make 

the movement more general in its operation and, accordingly, they resolved 

to publicly notify 11 the tradesmen of Hobart Town, that on and after Saturday 

next, the 6th instant, labour will cease at 4 o'clock 11
• 

This victory, though small and mostly conceded, was one of the earliest 

for the labour movement in Tasmania. Its initiation by working men was un-

doubtedly the direct result of the unity and optimism inspired by the campaign 

for master and servant law reform, although its success was probably attribut

ab-le to other more diverse factors which were also responsib-le ultimately for 

the implementation of master' and servant reform itself. 

It has already been noted that the timel? occurrence of elections result

ing from the Extension Act, particularly in Hobart where theY'e was a further 

one occasioned by the resignation of Dunn, was cY'ucial in understanding why 

the campaign to reform the 1854 Act was taken up by so many influential 

gentlemen of the colony who had supported the 11 monstrous 11 1\ct only a few 



- 168 -

months previously. It was a valuable lesson not only to those candida who 
won on the strength of their support for the reform,but to others who realized 
that popular support had to be gained for new elections in the spring of 1856 
under the new Constitution which was a prelude to self government. 

It was not therefore surprising to hear of the success at that time of 
the deputation of working men in securing a small reduction in hours on one 
day of the week. Nor was it surprising that, within a few days of the second 
meeting and before the third meeting on hours, another meeting of the working 
classes of Hobart Town was announced to take place at the Amphitheatre on 3rd 
October 11 for the purpose of expressing sympathy with and adopting means to 
support the great majority of the Legislative Council who battled wholely in 
defence of the Constitutional rights and privileges 11 in connection with the 
Hampton case. 

The Mercury, at least, appeared to be in no doubt as to the true nature of 
this meeting fur in an editorial on the day of the meeting it asked bluntly 
what the 11 great majority11 had done for the working man? In answer to its own 
question it replied, 11 In the Council nothing but evil, out of it, nothing but 
oppression and wrong: and now forsooth, they are called upon to sympathise with 
their oppressors! We tell them now, as we have told them before, that this 
scheme is nothing more nor less than an "Electionee ng Dodge 11 to advocate the 
political interests of designing men and to secure their re-election under the 

New Constitution. ~\!~the abrueJ:J?.!!:Li!!~_y_J_!_abluror..Q.g_ation of the 
_Council, the best interests of the Working_Classes have been utterly disregardeg_1 

jn asmucJl_as measures most useful to them have been indefinj_tely retarg~~; what 
cause for sympathy then, can exist or why ca 11 upon them to support men who 
so recklessly disregarded the rights and privileges of the working man 11

• 

To say the least, it was a very rowdy meeting.36 No-one caul d be found who 
would take the chair to enable the meeting to commence amid the noise, and when 
one was forthcoming~he had no sooner taken the chair than a portion of the 
platform in front gave way with a crash, scattering the press reporters from 
their tab-le 11 and inducing the chairman to vacate his seat, with an alacrity 
that showed no desire on his part to renew it; nor did he, and the chair was 
aga·in vacant11

• With the appearance of his successor however business was suppos 
to have commenced; but again did not because loud cheering for and against the 
"great majority", those in favour largely inspired (according to the MeEcur:y) by 
agents of the DaLly News

37 and the Colon.ial Times, prevented any reali discussion. 
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This attempt to graft a popular cause in the name of democracy on to 
the main body of working class discontent,while at the same time ignoring 
the vital matter of reform in the master and servant legislation~appears 
to have been recognised by many working men for the "electioneering dodge" 
that it clearly was. 3~ The Hampton question, in which the Gregson-Chapman 
group had played such an inglorious part,39 was recognised by many ordinary 
people as involving the Legislat·ive Council in an unseemly controversy in 
respect of its powers with the effect that a great deal of ridicule and 
scorn was cast at the notion of a representative institution in the colony. 

Fortunately, on the day before the Legislative Council was again summon
ed by the Lieutenant Governor, the Supreme Court gave its ruling in favour of 
Dr. Hampton, 40 and Council was able to resume the work it had interrupted for 
four months. 

E The Master and Servant Bill of January 1856 

On 1st December 1855 yet another Select Committee was appointed on the 
motion of Chapman, "To enquire into the present state of the Law in respect 
of Masters, Servants and Apprentices; and to consider whether and in what 
respect it is desirable to amend the same 11

• With the exception of Perry who 
had died, the Committee was constituted in the same way as the previous one 
which had failed to report in August. 41 The new committee was this time 
requested to report on or before 20th December but, although the period was 
extended, no report appeared before Council dissolved for the Christmas 
break. The delay on this occasion was mainly due to wrangling over the 
estimates and in respect of the new electoral bill. The Courier

42 
reminded 

members that their duty was to resolve three quest·ions- tirnates, the 
Electoral Bill and the passing of a new master and servant Act- and then to 
request the Governor to proceed to a dissolution. It added that many new 
measures were be·ing debated and Committees extended merely in order to con
tinue the monopoly of the existing Legislative Council. 

~liJen Counc'il re-assembled on January 8th 1856 there was still apparent-· 
ly no ·immediate hurry to bring in the new bi l1 and it was not until 25th 
January that it received its first read·ing. However, at this late stage, 
thing~ began to move. more quickly for it was read a second time four days 
later and committed. On January 31st it was re-committed for the consideration 
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of three new clauses suggested by the Attorney-General and the Committee 
reported the next day. Three days later it was read a third and final 
time and three days after that on February 7th 1856 it was assented to by 
the Governor who acknowledged the attention paid to his recommendation that 
the 1854 Act should be "reconsidered'' and who trusted that the amended Act 
would work satisfactorily. 

F Convictions under the 1854 Act 

Through all these months of delay and prevarication on the part of the 
Legislative Council the 1854 Act had of course continued to be implemented. 
One of the most damning pieces of information concerning the Act was a 
document entitled "Masters and Servants.r Law: Return of Convictions",43 
tabled by the Colon·ial Secretary on 21st December 1855 in response to the 
request made by Douglas in July 1854. As the Committee of the Working 
Classes had hoped,a glance at its pages revealed the enormity of the injust
ice perpetrated by magistrates through the agency of the 1854 legislation. 
Although it had taken five months to appear, for whatever reason, it was in 
all probability the final spur to the much needed reform after being digest
ed by members over the Christmas recess. 

·~· 

Before taking a closer look at the return it is worth noting that the 
conv·ictions recorded were not stated to be for any definite period after 
October 1854. It is therefore probable, although by no means certain, that 
convictions up to a few days before the return was tabled were included and 
that therefore the return covers something like fourteen months of the Act•s 
operation. t~oreover, it contained nothing like the information requested by 
Douglas, for it was limited to a description of the nature of the offences 
and the punishments awarded. Thus, although it showed the number of servants 
committed under the Act to gaols or Houses of Correction, the nature of their 
offences, the various per·i ods of their impri·sonment, so 1 itary or otherwise, 

and the amount of fines inflicted, it did not indicate the terms of engage
ment of those convicted, including their length of service; nor did it show 
whether cr not fines had actually been paid or in every case the amount of 
wages forfeited. 

More importanfly, the returns did not indicate separately for purposes 
of comparison the number of employers against whom complaints had been made, 
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the nature of such complaints, the number of convictions together with the 
amount of fines inflicted, and whether or not those fines had been paid. 

However, it is fair to say that if all this information had been 
provided by the Colonial Secretary's Department,it is doubtful whether 
the return would have been available before the middle of 1856; and in any 
case it is possible to pick out from the description of the offences in 
the return the majority of those committed by employers, such as 11 non
payment of wages''. On the other hand the offence 1 i sted as 11 breach of 
contract" is capable of being attributed to either side. 

A further difficulty in analysing the return is that no attempt was 
made by the Colonial Secretary's Department to either classify the 
offences or correlate the punishments. In all, 101 offences are listed but, 
unless the wording of an offence in the magistrates' returns of cases was 
exactly the same as another, the offence was 1 is ted separately. For example, 
offences solely involving absence appear separately as "Absent from service", 
11 absence from service to the serious loss of the master", "absent from work 
and the master•s premises", 11 absent from work", "absent without leave", 
"absent without leave and leaving work unfinished", "absconding", "absence 
before termination of engagement and refusing to work", "not returning to 
service", and so on. These offences are not even grouped together in the 
return, and the same applies to other broad categories such as inso·lence and 
drunkenness. The problem stems from the Act itself with its broad approach to 
employee misbehaviour. "Misconduct" ·is seen to be an enormous cloak covering 
every aspect of wrongdoing by employees, although why the return should dis
tinguish between '1Mi sconduct" and "genera 1 misconduct" is beyond comprehension, 
for both are equally vague. 

A similar problem exists with respect to the recorded results of the 
cases heard. What appears to have happened is that research into the magis
trates' returns was divided between 5 persons on some unknown basis, 
perhaps in terms of geographical division of Tasmania. Only general directions 
were given as to what·was required and consequently each person compiled his own 
classif·ication of the nature and extent of the punishments and orders given. 
Such was the extent and variety of alternatives available to magistrates under 
the Act, that it is almost impossible to correlate the different approaches 
to present an accurate total picture. And even if this could be done it wowld 
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meaningless because no specific categories of offences exist. All that can 

be done as far as employee offences are concerned is to make one or two 

general observations and illustrate them with a few specific examples. 

The total number of cases against employees dealt with by the return 

was 592,of which only 64 concerned complaints against employers and 4 con

victions were recorded against third parties for harbouring. Thus about 90% 

of all complaints under the Act had been made against employees. 

Although only 39 cases are recorded in which the maximum of 3 months 

imprisonment was given with or without hard labour, solitary confinement or 

additional burdens such as forfe·iture of wages, a fairly large proportion 

of cases resulted in sentences of from one to three months imprisonment. In 

one instance a servant convicted of 11 general misconduct 11 received 3 months 

imprisonment with hard labour and forfeited his wages; in another, an 

employee was sentenced to 3 months imprisonment with 14 days in solitary 

confinement for "refusing to fulfil his contract 11
• In two other cases 

involving "absence from service 1 ~ the maximum 3 months imprisonment with hard 

labour was given, together with the maximum 30 days so 1 i tary confinement. 

Immorality as a form of misconduct was treated very harshly. A female 

servant convicted of "misconduct in having a man in bed with her upon her 

master's premises" was sentenced to 3 months imprisonment with hard labour 

and forfeiture of all wages due. Assuming this was part of a course of conduct 

is likely that her peripatetic paramour suffered similarly for there is an 

almost identical conviction recorded against a male servant for having a 

female sleeping in his room on his master 1 S premises. 

These are some of the worst examples; instances of a more lenient approach 

are also to be seen in the form of mere admonishments or reprimands r such 

activities as being absent from service, being drunk and creating a disturb

ance on the master 1
S premises, disobeying orders, and refusing to perform 

work. Of numerous cases where forfeiture of wages was ordered and where the 

amount forfeited was recorded, there was one case where a man forfeited the 

substantial sum of £10 for 11 repeated absence, getting drunk, and neglecting 

is work 11
; and in another £3 was forfeited after a conviction for 11 11li sconduct 

in allowing a waste of a number of potatoes 11
• 

The number of identif·iable employer offences is, not surprisingly, very 

small. They comprise "non-payment of wages 11
, 

11 i1l-treatment of a servant 
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and using obscene language 11
, 

11 ill-usage of an apprentice'' and "neglecting 
to pay wages and not giving sufficient rations''. The number of cases is 
64 and by far the largest category was the neglect or fai'l ure to pay wages 
which accounted for 59 of these. In marked contrast to the severity of 
the magistrates' administration of a harsh Act against employees, their 
attitude towards employers was full of self restraint. In 49 cases the 
only result of a successful prosecution was that the defendant was order
ed to pay the amount of wages due. Despite the power to order a master to 
pay compensation of up to£5, in only 4 instances was this done,and in 
only one was the sum awarded more than £..1. 44 Of the remaining 6 cases, 3 
were dismissed and 3 were determined by an order to pay wages due plus 
costs of the case. 

The same biased attitude is to be seen in the remarkable five cases 
of employer misconduct other than non-payment of wages, two involving 
failure or neglect to provide sufficient food and three where there was 
ill-treatment and use of obscene language. Although the Act provided for 
up to £20 to be awarded as compensation, in only two cases was any compen
sation given at all and then only in the paltry sums of £5 and £1. All 
that was achieved by the remaining 3 emp'loyee::; (2 servants and an apprentice) 
in prosecuting was the cancellation of the agreement or indenture, except 
that in one instance a master was also ordered to pay costs. It is impossible 
to believe that Tasmanian employers of labour were the paragons of virtue 
indicated by these figures. 

Of the four convictions for har·bouring where there was the possibility 
of a £50 fine,one was reprimanded and ordered to pay costs, one was simply 
fined (£1) and two were fined£1 and£5 respectively and, in addition, 
ordered to pay costs. Despite the width of nhe harbouring section (s.30) 
it does not appear that it was used to any great extent for a number of 
possible reasons: firstly, the difficulty of obtaining evidence where two of 
the parties (the absconding servant and his second master) were happy with 
the arrangement; secondly, a reluctance on the part of the first employer 
and the magistrate to pursue a fellow employer when in all probability in 
a time of labour shortage the first employer would himself not hesitate to 

offer employment to a skilled man already employed by someone else; and 



- 174 -

thirdly, the fact that the employment had ·increased since the Act was 
passed in October 1854 and replacement labour was easier to obtain. 

G Conclusion 

Although the successful reform of the 1854 Act has been shown to be attri 
utable more to its emergence as an issue in key elections rather than to any 
general concern among employers that the Act was too oppressive, or to an 
admi ration for the way ·in which working class 1 eaders had conducted them
selves in their cause, 45 it must be acknowledged that there were a number 
of other factors which also played a part in creating a climate favourable 
to reform. 

Probably the most important of these, was the vastly different 
economic situation which prevailed in Tasmania towards the end of 1854. 
It has already been explained that the enactment of the harsh measures in 
the 1854 legislation was largely a reaction to various intense pressures 
in the labour market which had caused an acute shortage of labour. Not 
surprisingly, as soon 
labour was possible. 
ing its first reading 

as these pressures eased a more flexible attitude to 
Even as the first mas r and servant bill was receiv
in August 1854 it was becoming apparent that the ti 

of economic activity was changing and with it the relations between employer 
and employed. It was reported by the Immigration Agent that for a skilled 
workman 12s. a day was the usual wage during the rst nine months of the 
year and only 8s. a day during the last three~6 Unemployment was also 
becoming more common in contrast the relative scarcity of labour in 
previous two years. 

The main cause of this turnabout was the unsettl sta of the gal 
fields in Victoria which had previously contributed to the labour shortage 
in Tasmania by drawing off a large number of the most enterprising labour
ers,and which were now seen to be less attractive. The rate of departures 
from the island was thus substantially reduced and consi rable numbers of 
men returned owing to the slackening in demand for labour in other parts 
of Victoria. The generally unsettled state of that colony also contributed 
to a decline in demand for goods produced by Tasmania and this in turn 
inevitably led to a decline in demand for labour. This trend continued 
throughout 1855 and,although employment was possible in country districts, 
there was considerable distress in Hobart. 
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The passing of tne new Act in early bruary 1856 marked an improvement 
in relations between employer and employed in the colony and, though the 
new legislation was still in many respects as harsh as that which was being 
fought so strenuously by unionists at this time in England, it was neverthe
less a welcome relief from the constraints of the previous one. Only one 
thought might have detracted from the satisfaction of those four or five 
working men who had so successfully handled the campaign for reform, that 
had it not been for the delay caused by the Hampton affair, they might have 
gained far more, since many sensible and fair provisions of the first bill 
of July 1855 did not find their way into the Act of 1856. 
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NOTES 

1. 19 Viet. No. 28, passed on 3rd October 1854. 

2. Colonial Secretary 1 s Correspondence, Vol. 261, 10687. 

3. In a letter to the Chief Ponce Magistrate dated October 26th 1854. 
Colonial Secretary 1 s Correspondence, Vol. 261, 10654. 

4. See a letter signed by J. Burnett and dated 4th November 1854,.ibid. 

5. Under the authority given by s. 3 of 8 Vi ct. No. 16, 11 An Act for the 
Regulation of Prisons 11

• 

6. Perhaps an allusion to the improper conduct of the Comptroller General 
of Convicts, Dr. Hampton and certain other senior officers of the 
Convict Dept., first exposed by the Daily News in ~1ay of the 
following year, and which led to the infamous 11 Hampton Case 11

• See 
Towns 1 ey' Struggle fo.r Self-Government in Tasmania' Chap. vI I. 

7. Courier, 26/3/55. 

8. Others were George James, John Partridge, William Filer and John Richards, 
all working men. 

9. Cogh 1 an, Labou.r and Industry in Australia, Vo 1 . II, 772. 

10. For examples, see Mercury 19/3/55; 2/4/55 (neglect of duty); 14/5/55 
(disobedience of orders); 27/4/55 (absent without leave). 
See also: Return of Convictions, Paper No. 20, Vol. 5, Legislative 
Council Votes, Proceedings and Papers 1855, tabled by the Colonial 
Secretary and ordered to be printed on 21st Dec. 1855. 

11. Hollis was referring to the fact that Kermode was initially responsible 
for the 30 days limit on solitary confinement in s.l6,and the mi gatory 
clause, s.l7. 

12. Courier, 3/5/55. 

13. Otners included, John Lord (later M.L.C. for Hobart), Edward Macdowell 
(ex-Sol.-Gen.}, T.'J. Knight (M.L.C. in 1856) and D'Emden (editor of the 
radical "courier''). 

14. See infra. 

15. Townsley, op. dt, 145-146. 

16. Candidates in Elections under the Extension Act held before the second 
working class meeting took place had been slow to perceive the possi
bilities of taking up reform of the Master and Servant Act as the main 
board in their election platforms. Holl·is mentioned at the first meeting 
in f~arch that he "had attended before the candidates upon this Act. 
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Dr. Crooke was 11 disgusted 11
; Mr. Walker thought it was 11 most objectionable 11 

(and he knew nothing of it until he was mentioned); and Dr. Bedford said 
nothing. Was it not extraordinary ·· was it not most extraordinary that 
these influential gentlemen should not know anything of this Act but had 
to give it their 'serious attention'? 11 Having won the ection in the few 
weeks between the first and second meeting and been returned as the second 
member for Buckingham, Dr. Crooke then became an ardent reformer in order 
to help his friend John Lord win the vacant Hobart seat. 

17. Arthur Perry had been elected. 

18. The other was held by T.D. Chapman. 

19. Mercury, 27/4/55. 

20. The origina·l N.S.W. legislation in 1828 (9 Geo. IV No.9) had been rep1 
by subsequent Ac in 1840 (4 Viet. No. 23), 1845 (9 Viet. No. 27) and 
1847 (11 Viet. No. 9). 

21. It seems unlikely that such a report was ever tabled in the Legislative 
Council. The Votes, Proceedings and Papers contain no reference to either 
a report of such a committee or even to its appointment. However, it 
remains one of the unhappy aspects of the 1854 Act that insufficient a t· 
ion was given to its clauses. Macdowell's s tement might well be regarded 
as an attempt by the Executive, of which he was a member·, to excuse their 
hasty initiation of the new measures, ostensibly for the purpose of con
trolling a new wave of immigrants, whi"le at the same time ·laying the blame 
with the majority of the Legisla ve un 1. 

On the other hand, bearing in mind the icitor-General 's strongly 
principled preface to his draft contract for immigrant servan in January 
1854, it is possible that he did foresee i ustices and obj to many 
of the clauses of the 1854 tvlaster and rvant Act at the time the bin was 
passed, but was unable to persuade either the other members of the Execu
tive, particularly the Colonial Secretary and the Attorney-General, or a 
majority of the Legislative Council to look more ca ly at its provision! 

In fairness to the Attorney-General, H vvas admi d by lis at the 
first meeting (See courier 26/3/55) that rmer had been in vour of 
what eventually d as the ''mitigatorl1 c·lause 17, which for female 
employees laid down an alterna ve of a £20 maximum fine and a 14 day 
maximum period in solitary conf'inement in u1t, out even so ·it was 
unrealistic to suppose that any female servant could pay a fine £20 
and she waul d therefore go prison in almost every case. Furthermore, 
although Kermode had proposed one month as maximum pe od of imprison-
ment in on 6, his suggestion was d by the acceptance of three 
months as proposed by the Attorney- neral himself which hardly points 
the compassion of the latter. 

22. The committee appears to have given support to Mercury 
(20/4/55) repor a meeting of the comm·i of the working asses to 
secure the election to the Legislative Council of John Lord in the follow-
ing month, on the evening of Wed. 18th April at the Wa oo Hotel. 
During the course of the evening 11 Lord d and denounced the obnoxious 
and oppressive laws which press so heavily upon the working classes, as 
well as a large portion of our trades people: in a word Mr. Lord proved 
all present that .he was in every respect the most fit and proper person 
represent his fellow colonists in the Legislative Councrl 11

• 
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23. Mercury, ll/5/55. 

24. Paper No. 2, Vol. 5, 1855, Legislat·ive Council Votes, Proceedings and 
Papers. 

25. Paper No. 8, .ibid. 

26. Hollis was not quite accurate in his statement i his ne rhetoric. 
N.S.W. had been subjected to the doubtful benefits of such a law since 
"1828 (9 Geo. IV No. 9 s.2), though perhaps the re renee to civilized 
countries excused the mainland colony from considera on in this respect. 
This law was also not unknown in V.D.L. fore 1854 since it had appeared 
in the 1840 and 1852 master and servant sta and it is therefore 
difficult to accept that the Bri sh Government would react to its re
enanctment in 1854, 'with astonishment, alarm and regret". 

27. 17th July 1855. 

28. Courier, 28/7/55. 

29. Both the radical and not so radical press appear to have been in favour 
of this reform. Two of the most vigorous anti--government papers, the 
Colon.ia) Tirries and the Hobart Town cour.i.er, had been supporters reform 
at least since the time of the first rt~ee ng of the working classes in Marc 
1855, although for the cou.rier this was definitely a change of opinion sine 
the editor, o•Emden, was anx1ous to s te in one editorial (18/8/55) that h 
supported reform "whatever our opinions may have been in past time relative 
to a stringent master and servant ac 

30. t~ernbers of the Committee were the Colonial retary (Champ), Attorney·· 
General (Smith), Kermode, Sharland, Perry, All son, Officer, Anstey, Croo 
Clark, Butler, Meredith, Douglas, Chapman and Solicitor ral 
(Rogers). 

31. Also e.g. electoral reform for the purposes new Constitution. 

32. r a full account of the circumstances, see Townsley, op. cit. 

33. Coghlan, op. cit., 536. 

34. Mercu.ry, 14/9/55. 

35. Mercury, 24/9/55. 

36. Ho:r:cury, 5/10/55. 

37. Founded in May 1855 under editorship of Maxwen Miller. 

38. It was followed by another ng of worki·ng classes support and 
express ir sympathy with the "great majority" on 15th October "1855 
(Mercury "17/"10/55) which laconically reported that in its early stages 
the mee ng consisted of only about a dozen d·irty looking men and some 
boys, "The only industrious working man there was selling oranges". 
According to the Mercury, pursuing their theme of the "great majority 11 
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the Chapman-Gregson clique conceived the idea of a dinner in their own 
honour which took place on 19th November 1855 and commenced with the 
band playing 11 See the Conquering Hero Comes" (Mercury 21/l'l/55). 

39. Gregson was Chairman of the Select Committee of the Legislative Council 
which investigated the affair. 

40. Hampton v. Fenton (Speaker) and Fraser (Sergeant-at-Arms). 27th Novem
ber 1855 

The case went to the Privy Council which also decided in Hampton 1 S 

favour: Fenton and Fraser v. Hampton (1858) 11 r-1oo. 347; 14 E.R. 727. 

41. Brewer who was elected on ll/12/55 as the representative for Hobart in 
place of Perry was appointed to the Committee two days later. Votes, 
Proceedings and Papers of the Legislative Council of V.D.l., Vol. 6, 1855. 

42. 22!12/55. 

43. Votes, Proceedings and Papers of Legislative Council of V.D.l., Vol. 6, 
Paper No. 20. 

44. The amount was £2. 4s. Od. 

45. Macdowell at the first meeting in March 1855 had intimated that 11 if the 
working classes persisted in the same honourable, regular, and able 
manner in which they had commenced this movement, they would assuredly 
succeed 11

• 

46. Coghlan, op. cit., 769. 
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CHAPTER 9 

THE !11ASTER AND SERVANT ACT ( 1856) 

Whatever the reasons for which it was passed, the new Master and Servant 
Act1 in 1856 marked an important turning point in the attitude of the 
administration towards working men and women in the colony. The final 
dismissal of the convict system to a merited oblivion was bound to bring 
with it many important legal ameliorations, as a result of a less coercive 
tone in the government of the country. Coupled with th·is was a recognition 
of the fact that the future we·l fare of Tasmania depended on the successful 
implementation of schemes of imm·i gration to ensure a regular supply of honest 
hard-working people. 

The 1856 Act was undoubtedly an important example of this more tolerant 
attitude, but it was still not without many faults, not the least being a 
general approach to disputes between rna r and men which continued to be 
marked by injustice stemming from unequal treat~;~ent, though to a lesser 
extent than before. To illustrate this it will be necessary to examine 
the Act in detail to see firstly, how far it met all the complaints levelled 
at the previous Act; secondly, to what extent it fell short of the proposals 
contained in the first bill of July 1855; and finally, how it compared with 
the English law of master and servant at that date. 

A Oefi ni hons of 11 Servant 11 II 

Like the 1854 Act, which was repeal by it except as to exi ng 
convictions, 2 the 1856 legislation appeared to dis nquish between servants 
and labourers by classi cation of occupations, although in fact the distinction 
rested on the nature of the contract. There were, however, one or two 
important differences in tht-~ definitions. 3 In the first place, "gardeners 11 

were specifically included in the definit·ion of 11 Servant 11 in the "later Act1 

although in 1854 they i1ad appeared under tile heading of 11 labourer 11
• This 

move was in line with the decision in the English case of Nowlan v. Ablett (1 

which had held that a gardener was a domestic servant although he had in 
addition to his wages a separate house to live in and the privilege of taking 
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apprentices. The case did not, however, deci that a gardener was always 

a domestic servant. As with the Act, the question of the status of the 

employee was a matter of ev·idence in each case. 

A more significant development at first glance was the absence of any 

reference to females or female occupations in the definitions of 11 labourer 11 

and 11 Servant11
• No attempt was made to expressly include the female 

independent contractor pursuits of laundress, sempstress, dressmaker, milliner 

or needlewoman which had been specifically covered in the 1854 definition of 
11 labourer 11

• Nor was there a general clause in the 1856 Act which caught 11 a11 

other tJorkwomen and female Labourers of every Class or description whatsoever, 

and whether married ~Jomen or single 11
•
5 Similarly, with respect to the 1856 

definiUon of 11 Servant 11
, there was no concluding reference to servants "whether 

male or female, and whether married women or single 11
•
6 This did not mean, 

however, that female labourers and servants were excluded from the provisions 

of the 1856 Act. Given the rule that masculine included feminine, the words 

"and all other Workmen and Labourers of every Class or Description whatsoever" 

in the definition of "labourer:; and "all other Servants of every Class or 

description whatsoever" in the definition of 11 servant 11J were sufficient to 

include female labourers and female servants, respectively, despite the 

preceding lists of male occupations. This interpretation is supported by 

certain other sections of the Act which are speci cally stated to apply to 

male servants, labourers and apprentices. 8 The categories of employees 

covered was thus the same in both 1854 and 1856 Acts. 

A servant's refusal to commence in his ma 's service, his or 
refusal to ful ll that service, his disobedience of any lavrful command, or 

any other misconduct related to his service, cons tuted for which 

he could be punished. 9 Nothing was done in 1856 to define more precisely what 

constituted 11 0ther misconduct 11 and in this regard the abuses connec wHh 

the ea-rlier legislation remained. In other respects the 1856 Act was 

considerably less harsh. Two jus ces were necessary to convict in all cases 

under the Act and the maximum penalty was a 0 fine r·ather than a lengthy 

period of imprisonment with hard labour and solitary confinement. 

The alternative of forfeiture of the whole or part of a servant's wages 

at the magistrates' discretion was however retained together with the 
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possibility of both a ne and forfeiture. It was therefore still possible 
for a master to complain of a trivial act of misconduct and avoid paying 
wages just as they were due. Apprentices and labourers were similarly treated. 

C ~avated employee of~ 

Certain other employee offences were dealt with more seriously by 
Sections 11 and 12. Under Section 11, swearing or blaspheming within the 
hearing of the employer or master or his family, being drunk and disorderly 
on his employer•s or master's property, or assaulting or acting in a violent 
manner towards his master or employer or his family, could result in a 
maximum fine of £20 or at the discretion of the justices~ imprisonment with 
hard labour for up to three months. This section had much the same effect ~s 
that intended for Section 9 in the 1854 Act but it was drafted with more care. 
It will be recalled that Sec on 9 did not clearly give authority to a 
magistrate to punish an offender up to any stated maximum after conviction; 
nor did it give him authority to discharge the employee, because he was 
authorised only vaguely 11 to proceed against him 11

• On the contrary, Section 
11 of the 1856 Act specifically stated the maximum punishments and the 
procedure to be adopted. The offending servant, labourer or apprentice could 
be given into the custody of a constable by the master, employer or any member 
of their families or taken into custody by a constable, and conveyed as soon 
as possible before one justice without a warrant. The magistra was then 
empowered to discharge him or remand him for hearing before two justices who 
could deal with him 11 in the same Manner as if he had been brought before them 
by virtue of a summons or warrant issued for that Purpose under the Authority 
of this Act 11

• ~~here the offences took place on the property of a person other 
than the ma , employer or their respec ve families the procedure r 
Section 12 was not so dr·astic and a complaint made by the occupier was dealt 
with in the normal way, though the maximum lties were the same as those 
in Section 11. Both Sections referred, inter alia, to a servant, apprentice 
or labourer conducting himself in a 11 Violent 11 manner. Whereas in 185411 the 
offence was constituted by 11 Violent, unruly or insubordinate conduct 11 towards 
his master or employer and their families or 11 il1-behaviour 11 towards an 
occupier or his family, much wider offences which had led to convic ons for 
mere insubordination. An the same, it should be noted that even minor acts 
of insubordination or unruly behaviour could still penalised as 11 misconduct 11 

under Sections 8-10 although the procedure and maximum penalties were less 
discomfiting than that which was provided under Sections 11 and 12. 
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Both sec ons so 1 imited the offence committed by an employee to the 
use of profane or obscene language, whereas the equivalent sections in 1854 
referred to 11 abusive, profane or obscene language 11 and 11 abusive, insolent, 
profane or obscene l anguage 11

, respectively. In excluding abuse and insolence 
and restricting harsh words as an offence to the hard-core profanities and 
obscenities, the 1856 legislation did go some way towards excising the 
triv·ial from the area of criminal offences, but most of this pruning was 
worthless given the retention of the general word "misconduct 11 in other 
sections. 

While dealing with this topic it would be as well to mention that where 
the employer was the guilty party~ the uttering of abusive as well as profane 
or obscene language was retained as an offence under Section 20, probably as 
an oversight. Another aspect of this particular offence was, however, brought 
into line with Sections 11 and 12. Previously, although an employee could be 
convicted of bad language to or in the presence or hearing of his master, 
employer or their families or the occupier or his family, the employer only 
committed an offence if he used bad language 11 towards 11 his employee. Section 
20 was, accordingly, amended to put the employee on an equal footing and 
permit him to complain about the curses of l1is employer whether or not he was 
the victim. In the light of the deficiencies and glaring injustices of the 
other parts of the 1856 Act it seems almost incredible that the legislature 
concerned itself with swearing and that the opportunity to delete it from 
the statute book as a criminal offence with severe penalties on either side, 
was not taken. 

D 

Sections 11 and 12 applied only to male employees. The reason for 
the exclusion of female apprentices, servants and labourers was not the ct 
that female employees did not swear, blaspheme or indulge in viol conduct 
at times, which was of course not true, but the ct that the l islature had 
come, or been forced, to recognise that the degradation accompanying 
·imprisonment with hard labour was too great a penalty for free women to suffer 
even in relation to what were conside to be more serious employee 
offences. To this end it was provided by Section 23 that no fema"le servant 
or apprentice of whatever age could be imprisoned under the provisions of the 
Act12 together with male servants Ol" apprentices under the age of 16. There 
was, however, no reference to the posit·ion of male and female labourers. 
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t1a 1 e and fema 1 e 1 abourers under the of 16 were express "ly exc 1 ucted 
from the operation of the Act. 13 Adult male labourers, like adult male 
servants and apprentices were not intended to be able to escape imprisonment 
for certain offences and were therefore not included in Section 23. But 
adult female labourers such as laundresses and milliners were erroneously 
omitted from the saving clause of Section 23. No problem arose directly 
because Sections 11 and 12 were the only ones which provided imprisonment 
for offences by employees and as we have seen only male employees were 
affected. But unfortunately Section 21 did provide for imprisonment with 
the possibility of hard labour and solitary confinement in default of 
payment of a penalty and was a general provision not limited to male 
employees. 

This gave rise to a serious loophole in the stated policy of the 
legislature of protecting female employees from the rigours of imprisonment 
for an adult female labourer might be convicted and fined under, for example, 
Section 10, for returning her work unfinished or not performing it in a 
careful manner, and imprisoned on failing to pay the fine. No protection 
was then afforded by Section 23. Adult female labourers were thus in much 
the same unenviable position as under the 1854 Act. 

E l..!!!Qri sonment of em 1 o ers ~~.i.2.!:.Jlor!.:J?~ment of a j2en.a 1 tt 
or sum of ~o~ey. 

The punishment prescribed under Section 21 where there was a default 
in payment of a penalty had the merit, at least ostensibly, of treating both 
employer and employee equally. Both sides were liable to imprisonment and, 
at the justices' discretion, to hard labour for up to one month and solitary 
confinement for up to seven days for non-payment a penalty or sum of 
money, which might have been imposed, on an employer, under Section 20 for 
ill-treatment or abusive language and, on an employee, under Sections 8-12. 
In effect, however, Section 21 was still a very biased section. 

Under Section 19 an employee who claimed that wages or money was owing 
to him could complain in the first instance to any jus ce and, if successful, 
two justices were then empowered to order14 payment of the amount15 within 
a reasonable period and so an amount not exceeding£ 5 as compensation for 
the injury. 16 Where there was a failure by an employer to pay the compensation 
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awarded, Section 21 operated to send him to prison, but the section expressly 
exempted an employer who was ordered, but who failed, to pay the amount of 
wages itself from this consequence .17 Thus, where orders were made for the 
payment of a wages amount and a measure of compensation,an employer could 
avo·id the possibility of imprisonment by paying the compensation but not 
the wages or money owing to his employee. Moreover, in many instances an 
employee would be unable to show the necessary injury which it was the 
purpose of compensation to redress so that an award of the wages or money 
owing was the only order made, leaving the employee in an apparently helpless 
position,except that a distress warrant could probably be issued under the 
Magistrates Summary Procedure Act (1856) by virtue of Section 23 of the 
Master and Servant Act 18 where there was a failure to comply with the order. 

The source of this injustice lay in the different treatment of employer 
breache's amounting to failure to pay,fram.employee breaches amounting to 
failure to perform. On the face of it there was equality, since a breach on 
either side could result in the payment of an amount independently of any 
order respecting wages or money which might be owed. 19 But in fact, the 
employecls breach was an offence per se and any fine imposed was paid as a 
result of a conviction for the offence, whereas an employer's breach in not 
paying wages or money did not result in the payment of a fine after conviction. 
The amount, over and above any wages or money due, which he might be ordered 
to pay was mere'ly as compensation and thus where no additional injury had 
been suffered by his employee no amount at an was payable except the wages 
to which the employee was entitled in any case. In other words, unlike the 
employee, an employer was not punished simply because he had broken his 
contract. Section 21, in providing for imprisonment 11 in default of payment 
of any penalty or sum of money under this Act 11

, was therefore not r·elevant to 
such an emp·loyer because, in the first place, as we have already seen, his 
failure to pay wages as ordered was expressly exc·luded; secondly, he could not 

be ordered to pay a penalty for his breach of contract per se and thirdly, no 
11 SUm of money 11 was payable in a case where no additional injury had been suffere< 
by his employee. 

Section 21 was also the cause of an inequality between servants who 
worked for wages,and labourers as independent contractors who were paid sums 
of money. It has already been shown that masters who refused to comply with 
orders under Section 19 to pay wages owed to their servants could not be 
imprisoned under Section 21; but an order under Section 19 to pay 11 money owing 
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for work done 11 to labourers could, if disobeyed by an employer, lead to his 
imprisonment because section 21 applied expressly to a failure to pay a 
11 Sum of money 11 although exempting an award of 11 Wages 11

• 

At this point it should be noted that under an entirely new Section 18 
two justices were empowered to award the whole or any part of the penalty 
imposed on an employee to his employer as compensation for any loss or injury 
satisfactorily proved to have been the result of the employee's 
misdemeanour: but this did not bring the law relating to employees in line 
with that provided for employers by Sections 19 and 20. The question of 
compensating the employer was a secondary matter not necessarily linked to 
the amount of the fine required to be paid by an employee convicted of an 
offence under Sections 8-12, for an employee could be fined heavily without 
his employer having suffered any loss whatsoever. If the employer had in 
fact suffered injury he would be compensated in the same way as the employee 
but the detriment to the employee was potentially much greater.quite apart 
from the possibility of imprisonment. 

Section 18 also authorised magistrates to award the whole or a part of 
any sum forfeited in the same way as any penalty imposed. A difficulty arose 
where an employee was ordered to forfeit his wages and no award was made to 
his employer under Section 18 because he could prove no loss. In such a case 
the master or employer was probably not bound to pay the forfeited wages or 
money to the Crown and could keep the amount,although it could hardly be 
described as compensation in the circumstances. 

F Penalties and rocedures as re[ard_~_em~of~red with_ 

those for ~mplol~~~ 

A disparity of treatment as between employer and employee is revealed by 
a comparison of the procedures and penalties enacted for the more serious 
emp·loyee and employer offences in Sections 11 and 20 respectively. On the 
one hand arrest without warrant and a fine of up to £20 or imprisonment with 
hard labour for up to three months was the ru·le for employees, and on the other, 
while the maximum amount the employer would have to pay for swearing or 
blaspheming. failure to provide necessaries or any other ill-treatment was set 
at £30, there was no alternative possibility of imprisonment with hard labour 
and no procedure by way of warrant, let alone arrest without warrant. Moreover~, 

as in Section 19, the amount payable by an employer was expressed to be for 
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11 reasonable Compensation to the Complainant for the Injury 11 rather than a fine 
for the offence as such, an injury which was particu·larly difficult to 
establish where an employer had used abusive language and which should be 
contrasted with the absence of any similar requirement where the positions 
were reversed. Failure to pay could, however, lead to imprisonment of the 
employer under Section 21. 

The oppressive nature of arrest by warrant for all employee offences 
had been mitigated, in theory, by the 1854 Act20 which had permitted a 
justice to commence proceedings at his discretion either by warrant or by 
summons. It has already been shown that)as in Eng·land, the discretion was more 
often than not exercised by the issue of a warrant and this was one of the main 
employee complaints against the 1854 legislation. An opportunity therefore 
existed in 1856 to treat both sides fairly by requiring the issue of a summons 
in all cases, but this was not taken, and instead an attempt was made to 
temper the exercise of the magisterial discretion. 

Section 15 nrovided that after a complaint had been made a justice 
was bound to issue a summons in the case of a female employee, but 

for male employees he might issue a warrant 11 Where it shall be proved to 
such Justice to be necessary". This provision, was a definite improvement on 
the 1854 position and, taken out of context, might be described as essential 
in bringing unwilling criminals before the bench. Nevertheless, in the 
context of a recent history of close association between employers and 
magistrates which resulted in a biased exercise of the 1854 discretion, and 
bearing in minrl that the only w~v in which an e~rloyee coulrl nroceed arainst 
his employer 111as by vJay of summons, Sectirm 15 vms still onP.n to considerable 
cri ti ci sm. 

G Return to servi 

One of the most obnoxious aspec of the 1854 legislation was seen to 
be the procedure whereby a servant or apprentice Wr.s continually forced 
back to serve a callous master after a period of absence or imprisonment. 
This position was exacerbated, firstly, by the fact that a servant was made 
to return when he was discovered, perhaps many years late~ and secondly, 
because a servant, as the guilty party, was not entitled to apply to the 
convicting magistrate to have his contract of service discharged so that if 

his master wanted him back there was no alternative but for him to return. 
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At first sight it would appear that the 1856 Act endorsed the general 
approach of the prior legislation since Section 13 was in almost identical 
terms to the former Section 11. Only two small alterations were made. First, 
the insertion of the words 11 0r in consequence of the non-payment of any 
Penalty imposed by this Act" was found necessary in order to dove-tail with 
Section 21. 

In 1854, because the punishment for offences by male servants or 
apprentices was in every case imprisonment or forfeiture for the offence 
itself3 there was no reason to provide for imprisonment for the non-payment 
of fines, although because female employees could be fined it was necessary 
to stipulate that where the fine was not paid then imprisonment would follow. 
For male employees the drafting of Section 11 in 1854 was, therefore, 
successful in stating that the period of imprisonment 11 for any offence 
under the Act 11 was not to be counted as part of the period of service, but 
for female servants who had been conv·icted, fined, and then imprisoned for 
failing to pay the f'ine, it could not be said that they had been imprisoned 
for an offence under the Act for the purposes of on ll, with the 
result that the section was inoperative as regards them. 

In 1856, however, with the adoption of the ibil'ity of fining all 

employees as a punishment for offences commi , it became necessary to 
provide in Section 21 for imprisonment on a failure to pay the fine, 21 and 
in order to prevent a similar loophole from appearing, it was essential to 
amend Section 13 to cover imprisonment in consequence of the non-payment 
of any penalty imposed by other s ons of the Act _i.e •• such an 
imprisonment was not to counted as part an employee 1 S period of 
service. 

The second amendment to on 13 a "limit of twelve months on the 
riod of absence after which the servant or apprentice could not be compelled 

to return to his master 1 s service by threat of being convicted for 
misconduct for each refusal to return. This provision certainly prevented the 
employer from acting out of mere vind·ictiveness many years after the event, 
although the section as a whole rmed his right to claim the remainder of 
the service where the period of absence of his servant was less than a year, 
irrespective of motive. 

The worst were capable of ng prevented, however, where a servant 
was discovered within the year, by a vital amendment in Section 1422 which gave 

two justices the power to order discharge of the contract of' service not only 
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at the request of the complainant23 but also, unlike the 1854 enactment, at the 
request of the defendant. This meant that an absentee servant who had been 
detected within a year after his absence might be punished for his act of 
misconduct in refusing to return but was able to have the contract discharged 
at his own request, thus preventing the incessant punishment permitted under 
the prior Act. 

The authority given to mag·istrates to discharge a contract of service 
even against the wishes of the complainant employer, whatever the nature 
of the offence committed by the employee, was an important step towards 
securing adequate protection of employees from recurrent ill-treatment in 
cases where they were either provoked by, or acted in self-defence against,over
bearing employers, but were still guilty of misconduct in its various forms. 
The step was not taken earlier because during the early 1850s, as we have 
seen, the legislature for various reasons was reluctant to allow employees to 
escape from their bonds unless that was what their employers wished but by 
1856, mainly due to changes in the labour market more favourable to the 
employer group, a more tolerant approach became economically possible. 

H Discharge from service certification scheme 

Although it is true to say that some of the most glaring injustices of 
the previous legislation were corrected by the 1856 Act, making it a more 
lenient one for employees, certain entirely new clauses were included which 
were indicative of a continuing policy of fairly rigid control over the 
employment relation by the legislature. 

The provisions contained in Sections 31-33 laid down a scheme whereby a 
servant24 was obliged to obtain a certificate of discharge from his master on 
the termination of his contract of service. If the master refused he could 
be fined up to £20 and, in the event of a refusal without reasonable cause, a 
magistrate was authorised to grant the discharge. The servant was then required 
to produce the certificate on entering into new service.and any master who 
contracted with him without taking the certificate was liable to be convicted 
before two just·ices and fined up to £5, half of which went to any informer 
invo"lved. The only exceptions were where a servant had been previously employed 
for less than a fortnight,in which case the prior employer was not bound to 
give a certificate and, secondly, where a person was entering into service for 
the first time in the colony. A penalty of up to £20 was also prov·ided for 
giving false certificates or false discharges. 
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In many respec these were sensible and very neces provisions which 
constituted an attempt to combat employee misconduct, especi ly 
without recourse to sentencing offenders to long 
hard labour and solitary confinement in rst in 

ods of imprisonment with 
25 As a result~ 

a servant who had absented himself from his master could not expect to get 
employment elsewhere and it was hoped that this would as a much more 
effective deterrent than the threat of imprisonment. Moreover, it was thought 
that a servant who was prepared to quit his master's service and remain absent 
for more than twe·lve months without being e to earn a 1 iving sewhere 
must really have felt a deep rooted i of him master and, as we have 
already seen, would not forced return to him: 26 In effect. therefore, 
Sections 31 and 32 made it practically impossible for a servant to quit his 
master's service and in so doing cast a new light on the apparently more 
lenient Section 13. 

Although the Act did not lay down any rections as to the form to 
taken by the certificate of discharge it is implied by Section 33, which 
provided for a penalty where in ils were lsely alleged in the 
certificate, that it would contain information rela ng to a servant 1 s length 
of service and capacity in his previous loyment, the date of discharge and 
the da on which the servant left his service if this was not the da on 
which the contract was discharged, as well as name and address of the 
servant and his previous employer. But it seems li ly that in some cases 
the certificate was considerably more il 

amounted to a character for the next 
misbehaved were un.li y to in o 

woul in have 
Servants who had 

employment and, as with 
absence, 'it was hoped that all other forms employee 11 mi uct 11 would 
consequently curtail 

Before commenting on one or two of t 

containing these provisions two further 
made. In the rst p"lace, it ·is signi t 
unti 1 1855-56 ~;hen the shortage of ·1 abour a 1 ready 

wording the sec ons 
1 in t might be 

scheme did originate 
bed had been ea to 

a situation where there was consi e unemployment. Had the scheme been 
implemented in the 1852 or 1 it would almost certainly have iled 
because the masters~ need for servan would ve outweighed in many cases any 
penalties involved in their ing hi witho ,or risk 
involved in hiring a person with a c It has said 
of Section 32 that the penalty imposed on a ma for hiring without a 
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certi was a check s who 
care as to whether they were wronging their 
men they hi could turn round upon them a 
the £5 ne; 27 but it is ir say that 

men wi cient 
especially as the 

sa of ha 1 f 
ve obey law came 

more from knowledge that another servant was ly available to the work. 

Given the economic climate of the time,the scheme of servants• 
certi was an advantageous one a rna 1 S point of view for he could 
avoid the risk employing unwittingly hard core of undesirable 
workers. But what of many ive mas who badly mistreated their 
servants? No thought appears have been given to the implementation of a 
similar scheme to warn unsuspecting servants away from contracting to serve such 
masters. Yet such a step would have been ir and reasonable in isol ng 

the worst masters and thus reducing not only number of employer offences 
but also tl10se committed b.Y sorely provoked servants. It must be addE~d, 

however, that for the very reason the 
masters it would probably have been a 

fication scheme was a success for 
ilure for servants, namely, the 

economic climate the years 1 

unemp 1 oyment servants would have 
their employers, and would have been 
to earn a living. 

Turning now to look more closely at 
it should be noted that the offence contai 

of a deal of 
in a posi on pick and choose 

into sastrous service in order 

sing of the sections, 
in on was constituted 

by the act of 11 employing or entertaining servant" wi a certificate. 
It is not 1 clear what t words 11 0r ining 11 were ·intended 

have unless i to ving or 
ring a less 

that there would ever have 
was no ob l i on ire 

servant, in whi 
a convi 

ve 

case it is d·i c t 

ca 
inincg 11 

' unless 

perceive 
use 

E:~x-servant 

was entering into new service 
as distinct from 11 employed 11

• A r ·i 

it was ·1 imi ted the me immed·i 
was formed,so that an employer commi 
receive the certi 
prospective servant,or a there was such a 
properly desc bed as "employed 11

• s cons 
sati ry, however, for until a contract was 
and the only way to make sense of the word was 
entertaining a servant without a ca 

in so where 
of "en in ·in g 11 i s that 

of ce 
did not ire and 

contract with his 
t and the servant could 

en rely 
was no "servant" 

res ct the offence of 
cases where the reason for the 
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absence was continui existence a 

service with the pr'evi ous mas Yet is was ready provi 
of 

for by 

Section 34 (harbouring or employing another 1 s servant). 

In other the drafting of ons 31 and 32 was clear and 
unambiguous. More specifically, it did not permit the "old 11 master to send 
the certi cate directly to the "new'' master. The former was bound to "give" 
it to the servant who must "receive'' it. The servant must then ""produce 
and deliver" it to h·is new master who was obliged to "require and receive" 
it from him. Both mas wou'ld clearly have been guilty of an offence 
should they have attempted to short-cut these proceedings. 

It has already been mentioned that the scheme for controlling servants 
and apprentices laid down in Sections 31 33 was an entirely new one as far 
as the Tasmanian master and servant legislation was concerned. But, once 
again, as with so many 11 nove1'' sections in the history of that legislation 
·in the colony, credit for the idea must go to a much earlier source ·in 
English 1 aw. 

In this instance the relevant enactment is Elizabethan Statute of 
Apprentices (1563) 28 which prevented from 1 ng the place in 

which they were last employed unless they testimonials si~Jned by 
local dignitaries or 11 two honest househol aring that theirs were 
lawful departures. The timonial or was to be written in 
the required form stating, inter al.ia, the ace from V.Jhi ch the servant was 
departing and, besides being given , was also registered by 
the parson, vicar or curate of parish who took "for the doing thereof 
two pence, and not above''. Furthermore, a servant could not accepted into 
any other service without showing his monial in his new 
mas to the head officer of the town or place in which he was about to 
enter into service. The penalty s by as who attemoted to 
depart without this monial was imprisonment un 

providing he did so within 21 days. If was unable 
this time he was whipped and as vagabond. 

procured one, 
procure it within 

Any master who hired a 
servant without the certificate was fi 
was arrested with a coun 
as a vagabond. 

t or 

It will be apparent that there were s 
Elizabethan system and that contained in 
despite th(~ir overall similarity. In the 

where the unfortunate servant 
monial he was again whipped 

between the 
Mas and Servant Act, 

the onus was placed on the 
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servant to obtain a valid certificate, with severe penalties if he iled,yet 
29 no obligation was cast on his master to provi it; whereas under the 1856 

Act the onus was reversed and a penalty prescri for a refusa 1 to pro vi 
one by a master to his departing servant. The formalities of registration 

and acknowledgement by local officials were also omitted in the Tasmanian 
scheme. On the other hand,although both statutes provided for a fine 
should a master hire a servant without a certificate, the effect of the fine in 

real terms was, of course, considerably ·less under the nineteenth century 

Act. 

Another aspect of the certi cat·i on scheme which owed a great deal 
to an earlier British statute was contained in Section 33 which made it an 
offence to give false certi cates or false discharges. The relevant British 

legislation was 11 An Act for the preventing the Counterfeiting of Certificates 
of the Characters of Servants 11 (1792) 30 passed because 11 many false and 

counterfeit characters of servants have either been given personally, or in 
writing, by evil-disposed persons being, or pretending be, the master, 
mistress, retainer or superintendant of such servants, or by persons .who, have 
actually retained such servants in their respective service, contrary to 
truth and justice and to the peace and security of His Majesty's subjects 11

.':: 

The eighteenth century enactment con a comprehensive attempt to 
curb the activities of these 11evil-disposed persons~~" Not only did it make 
it an offence to falsely assert in wri ng a ser·vant had been hired for 

a period of time or in a particular capacity, 32 or to lsely assert in 
writing that a servant had been discharged any other time or had not been 

hired in any previous service33 (which became tion 33 of the Tasmanian Act) 
but impersonation any master, mis nistrator, wi 
relation, housekeeper, steward, agent or servant resulting in the giving of 

a false character to a servant was also pun·is e. l Act so made i 

an offence for a person to offer himself as a servant pretending to have served 

where he had not served or with a false or alter·ed ficate34 or pretendin 

not to have been in service before. 35 

These a ts wer·e not 1 t with by onial l islation. In many 
instances, if not himself guilty of wri ng or amending his certificate, a 
servant would have been aware of its false n and have raised a pretence 
on the basis of it, but the Tasmanian Act, unlike the English one, did not 
seek to punish the servant for that pre ; it merely sought to punish the 
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person guilty of the se assertion in writing. In short, the ian 
servant who produced a false certificate was in a much better position than 
his counterpart in England unless he himself had made the false assertion in 
writing'~~ in which case he was liable to ned £20 with one half to be 
paid to any informer. 

The existence of Section 33 was also important in protecting servants 
who had been given certificates which contained certain lse assertions made 
by previous masters But because of the narrow scope of that section in 

covering only falsehoods in relation to the period of service, position held 
and date of discharge or departure from service, ',Whereas a certificate 
often contained a full character reference, there does not appear to have 
been any real statutory protection of a servant 1 s good character against 
vindictive masters. 36 The only course action open to an aggrieved 
servant who could show damage was to sue his master for giving him a bad 
character, but this was not always easy because it was necessary to prove 
express malice, and a representation made bona fide, though fa"lse in fact 
injurious to the servant, was not actionable. 37 

I Costs 

A further complaint by workmen against the earlier legislation had been 
directed at the imposition of often heavy costs in addition to forfeiture, 
fines and imprisonment. The rule which permitted costs to be awarded, 
sanctioned by distress and sale of the employer 1 s goods or deductions from the 
employee 1 s wages or money, was amended in 1856 to extent that no more than 

could be ordered to be paid. 38 

J s 

In many other respects the 1856 Act was simply a rehash of the 1854 
legislation. A month•s warning was necessary to determine an indefinite 
service unless otherwise expressly agreed; 39 wages were payable quarterly;40 

magistrates were empowered to remand empl arrested by warrant for up to 
d 1 t h ff . . t t 41 k 42 seven ays un ess ey gave su ·1c1en sure y; certiorari was en away; 

the offence of employing or harbouring remained in exactly the same terms; 43 

seduction of female apprentices and servants under was dealt wi in the 
same way~4 and those sections in the 1854 Act directed specifical'ly to 
contractual problems connected with immigra on also reappeared in the same 

45 form. 
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The oppressive 1854 legislation had undoubtedly been ame1iora to 
a certain extent, but the foregoing discussion has shown that by no means all 
of the injustices contained in the Act had been corrected. What finally 
emerged as the 1856 Act was a grave disappointment to those who had strenuously 
campaigned for master and servant law reform, especially in the light of the 
proposals contained in the first bill of July 1855. 

One of the most significant aspects of the first bill 1
S provisions 

was the absence of any reference to imprisonment of servants,either for an 
offence in connection with misconduct,or for failure to pay a fine or an 
amount awarded to an employer as compensation for the offence. Instead, 
distress and sale of a servant's goods and/or attachment of wages was 
proposed. The amount of the fines were also more realistically assessed so 
that absence from service, neglect to perform duties, disobeying lawful 
commands, the use of obscene language and being drunk and disorderly on the 
master 1 s premises3were punishable by a fine of no more than one month•s 
wages as against a £10 or £20 fine (the equivalent of 6 months or a year's 
wages, respectively) in the Act. Misconduct was not punishable as an o 
unless it amounted to one of these specific offences. Where a servant 1 s 
misconduct amounted to an assault or involved striking another the more 
practical step was proposed of permitting his master to dismiss him 
immediately or within one week after the offence, and same was true 
the reverse situation. Wages were to be paid weekly in some cases, unless 
otherwise agreed, whereas the Act re-affirmed 1854 view they wer-e 
to be paid quarterly, unless otherwise agr·eed, thus leaving a larger sum in 
the master• s hands for a longer period. 

Other proposals in the bill designed to the livelihood of 
servants were also omitted in tile 1856 1 islation, for example, the requirement 
that a master could not recover more than two months wages during any one 
year except where his servant had absented himself and there was more than 
six months of the agreement left to run, ·in which case four months was 
recoverable; that two days absence was necessary to constitute abandonment 
of service except where illness provided an explanation; that the time 
occupied in laying a complaint again a master was not considered an 
absence; and that it was an offence for the mas to refuse to receive into 
his ser·vice any servant according to the engagement. Instead, mainly because 
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the economic climate had changed considerably since July, 1855, the framework 
of the 1854 Act was retained: imprisonment was still possible; without 
warrant remained; misconduct was still as wide as previously; fines were 
excessive; forfeiture of wages was unlimited; no appeal was possible except 
in one case46 and many of the major innovations merely imposed further one-·si 
controls on servants. 47 

l ~omrarison of the 1856 __ Act with the existing EnJIJ ish legisl~iofl. 

Although most of the more liberal provisions of the first bill d·id not 
find a place in the 1856 Act the Tasmanian employee still found himself in a 
more favourable situation than that which prevailed in Britain at that time 
and for a number of years until 1875.

48 

In 1856 the main Brit·ish statutes under which masters could prosecute 
their servants for breach of contract were the 1747,49 176650 and 182351 

Acts, particularly the last mentioned one52 which had not been amended. 

Like the 1856 Act, the 1823 legislation punished the vague offence of 
11 misconduct" as well as absence from service, 53 neglect54 and other more 
specific acts amounting to breaches of con , including failure to enter 
upon the service, although the English sta only made this an offence 
where the contract was written and signed. Arrest in England was usually by 
warrant although since the passage of Jervis's Act in 184855 magistrates had 
the option of issuing a summons, whereas in Tasmania the emphasis was placed 
on procedure by way of summons unless a warrant was proved to be necessary, 
and then only in the case of male employees. Again, two magistrates were 
necessary to convict in the colony as a inst one in England and the 
punishment in the mother country was almost as severe as that under the V.D.l. 
1854 Act, namely, imprisonment with hard labour for up to three mon or by 
an abatement of wages in whole or in part with the alternative in ther case 
of discharge from service. 

The English servant also continued to be plagued by the fact that after 
serving a term of imprisonment for his o he could be required to return 
to his master56 to serve out the remainder of his service and if he refused 

57 11 there was no end to the power of commitment''_. In Tasmania, on the other 
hand, it has been shown that a considerable improvement was effected in 1856 
under Section 14, at least in the light of the previous colonial master and 



- 197 -

servant legislation. It is doubtful, however? whether the amendment to 
Section 14 placed the Tasmanian emrloyee in any more favourable a position 
than his English counterpart in 1856. Under the 1823 Act a workman could 
only be committed again and again where a magistrate refused to exercise 
his discretion to discharge his contract as an alternative to imprisonment 
andjor abatement. The same would ap~ear to be true in Tasmania because, 
although the defendant employee was permitted to request discharge there 
was nothing in Section 14 to suggest that the justices were bound to grant 
that request in every case. 
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NOTES 

1. 19 Viet. No. 28. 

2. s. 3. 

3. In s. 1 the definitions of 11 master 11 and 11 employer 11 remained the same as 
in 1854 although it should be noted that the 1856 definition of employer 
contained a drafting error when it stated that 11 the Term •Employer• shall 
mean any Person male or female, by or on behalf of whom any Contract of 
Agreement sha 11 have been made with any Servant for the Performance of 
any Work 11

• 
11 Servant 11 should read "Labourer11

, otherwise there was 1 'ittle 
sense in distinquishing a master from an employer or the master-servant 
relation from that of employer-labourer (independent contractor). 

4. 2 C. M. & R. 54. 

5. S. 1 of the 1854 Act. 

6. See Ruse v. Erdmann (Mercu.ry, July 9th 1884), in which the magistrates 
erroneously interpreted the phrase 11 other servants of every class and 
description whatsoever~~ to exclude a servant employed as a re-toucher 
and photographic artist. The justices were of the opin·ion that where 
general words were used in a statute, they were governed usually by 
the particular words which preceded them and must be interpreted to 
mean something eiusdem generis, and that a higher class of service.was 
involved in the case than any of those contained in the construction 
clause. The case against the servant for absence under Section 8 was 
therefore dismissed without any evi being heard. 

The Supreme Court, however, ruled that whether a man is a servant or not 
within the meaning of Section 8 is a question of fact and not of law. As 
such it must be determined on the evidence by the magistrates and, 
accordingly, the case was remitted to them. 

The decision serves to illustrate the confusion caused by the.Act 1 S listing 
occupations in the definition of 11 1abourer" and servant in ion l when 
the distinction rested on the nature of the contract in each case as 
disclosed by the evidence. the discussion in relation 1854 Act 
supra. 

7. SeeS. 1 1854 Act. 

8. Ss. '11 , 12, 15, 16, 17. 

9. s. 8. 

10. Ss. 9 and 10. 

11. s. 9. 

12. In a we1·1 intentioned though patently pious pamphlet entitled$ "The 
.Master and Servant Act 18.56 ~ With Exp-lanations for the Bene.fi t of 
Employers and Employed", for servants and others who might have had 
difficulty in understanding the legal jargon of the Act itself, Charles 
Eardley-Wilmet, magistrate and coroner for Sorell, had this to say about 
Section 23: 
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11 It is to be hoped that the humanity which prompted this chan in 
the laws \'iill be appreciated by the female servan in this land; and 
that they will show by their steadiness, their sobriety, their honesty, 
and their general good conduct that a higher power than a mere dread of 
punishment and corpora 1 suffering wi 11 keep them clear of doing wrong 11

• 

N .B. One of Eardley-Wilmot • s reasons for writing the pamph.let was so that 
11 1 may save many a poor fellow from applying for assistance to a most 
mischievous class of persons - one found in every country district in 
this Island - the Bush-lawyer, who has just enough knowledge also to 
make him mislead his unfortunate quasi-client. 11 

Unfortunately~ the author views the 1856 Act through rose-tinted spectacles 
at times. After declaring that his sympathies are for poor on the 
Island he states, 11 I would say one more word to them . . . to those who 
have had a practical compliment paid to them in the amended Act which 
places a lighter burthen upon them, which does not so much threaten as 
advise - I would say~ Shun intemperance - the poor man's bitterest 
enemy. 11 He concludes with the ambiguous statement that 11 I have rarely 
tried a case under the Master and Servant Act where the servant has been 
a temperate man, and I have never convicted a man of drunke1iness in the 
Police District of Sorell who had deposited money in the Savings Bank 11

• 

This comment is an the more remarkable when it is reali that the 
magistrate was also the director and founder of a Savings Bank at Sorell 
in which, according to information given in a Legislative Council debate 
(reported in the courier on 21st December 1855), almost £1,000 was 
deposited. Was this amount the accumulation of small sums handed over 
by servants as a form of security against convictions for drunkenness 
in Eardley-Wilmot•s Court? 

13. S.4. 

14. Although Section 19 for the first time expres y limited to 
jurisdiction of the justices to cases where the amount of wages claimed 
did not exceed £30. 

15. In Hamilton v. Thomas (Mercur!], July 1 and September 5th 1865) a 
carpenter had contracted to make a number of chairs but, although he 
remained willing to war~ the contract was not completed. The magistrates 
awarded him the balance of the contract price and £2.10s. compensation. 
On appeal, the Supr·eme Court accepted the argument that Section 19 
the Mas and Servant Act did not con authority to adjudica in cases 
where the contract had not been compl 

The decision therefore does ·no more than confirm that the common law 
rule in cutter v. Powel.I (1795) (101 E.R. 573) was not affected by 
Section 19. But the evidence appears to show that the reason why the 
chairs were not compl despi the carpenter's willingness to work 
was that the employer unjustifiably preven him from doing so. 

16. However, the co involved in laying an information and securing a 
summons were strong deterrents for the majority of servants. In 1856 
the cost of an information on oath and a summons was Ss.6d. with an 
additional ls. for the oath of each witness, a fortnight's wages for most 
servants. 
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17. Re Brittain (Mercury, 17th March, 1886) where a master was imprisoned 
by magistrates for non-payment of wages after insufficient effects were 
found to satisfy a distress warrant. The Supreme Court rules, however, 
that although magistrates could issue a distress warrant under Section 
20 of the Magistrates Summary Procedure Act (1856) and by Section 21 
of the Master and Servant Act could imprison for default in payment 
thereunder, imprisonment for non-payment of wages was not possible 
because Section 21 expressly excluded it. 

A different view was expressed by the Supreme Court in Henrichsen v. Page 
(1898) (Nicholls and Stops Reports, Vol. 1, 85) on similar facts. Clark, 
J. (with the concurrence of Dodds. C.J.) pointed out that Section 23 
of the Master and Servant Act provided that, subject to the provisions 
of that Act, the Magistrates Summary Procedure Act would apply to the 
enforcement of all penalties and sums of money ordered to be paid under 
the master and servant legislation. The effect of section 21 was only 
to make 11 Special and distinct provision in regard to default in payment 
of any penalty or sum of money other than wages". It was held, therefore 
that imprisonment for non-payment of wages was within the jurisdiction 
of the magistrates. Re Brittain was not mentioned except in the head
note. 

For a similar problem in connection with the English 1823 master and 
servant legislation see: wiles v. cooper (1835) 111 E.R. 513. 

The t4agistrates Summary Procedure Act also applied to limit the amount 
of wages that might be recovered sumnarily to six months. Section 22 
of the Master and Servant Act stated that 11 all proceedings under this 
Act shall be commenced within twenty-one days after the act complained 
of, excepting only proceedings for the recovery of wages 11

, but did not 
specify what the period was as regards wages. The Supreme Court held, 
ho~tlever, in Bernacchi v. Davies (Mercury, Apri 1 13th 1896), that the 
limit of six months contained in the Magistrates Summary Procedure 
Act applied by virtue of Section 23 of the Master and Servant Act. 

But see Charles v. Plymouth ( 64 L. P. 466) \oJhi ch concerned the English 
Emp 1 oyers and 14orkmen Act ( 187 5) and which was dis ti ngui shed in 
Bernacchi v. Davies. 

18. See Re Brittain op. cit. 

19. Although for an employee this was a ne of up to 10 as against 5 
for an employer. 

20. s. 13. 

21. S.2l only applied to adult male employees (and apparently adult female 
labourers) because female servants and apprentices and male apprentices 
under the age of 16 were exempted by Section 23. Section 4 excluded infan1 
servants and labourers of both sexes from the provisions of the Act. 

22. See for example Thomas v. HamLlton (Mercury, 1st July 1865). 

23. also East v. simpson (18/7/66) where the Supreme Court held that 
the discretionary power in s. 14 did not the common law right to 
dismiss summarily for misconduct. 

24. The scheme did not apply to labourers. 
25. Although this was rl indirectly achieved by sett·ing the maximum 

fine for employee offences so high that payment was imposs·ible for most 



- 201 -

of them and imprisonment with hard labour and solitary confinement 
resulted under Section 21. 

26. s. 13. 

27. Charles Eardley-Wilmot op. cit. 

28. Ss. 10 and 11. 

29. See Carrol v. Bird 3 Esp. 201, where it was he"ld that a master was not 
bound to give a servant a character. 

30. 32 Geo. I II , c. 56. 

31 . S • 1 , P re amb 1 e . 

32. s. 2. 

33. s. 3. 

34. s. 4. 

35. s. 5. 

36. Similarly under the English Act. 

37. See Hargreave v. LeBreton 4 Bur. 2422; 
Warr v. Jolly, 6 C. & P. 497. 

38. s. 24. 

39. <: 6. See East v. Simpson, op. cit .. ~·. 

40. s. 7. 

41. s. 17. This only applied to male employees. 

42. s. 25. 

43. s. 34. 

44. Ss. 35 and 36. 

45. Ss. 26-30. 

46. s. 34, (harbouring or employing servants). 

47. For example, Ss. 31-33. 

48. For an excellent account of the position in Britain and the movement 
for reform there, see Daphne Simon, op cit .. 

49. 20 Geo. II, c.19. 

50. 6 Geo. III, c.25. 
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51 . 4 Geo . IV , c. 34 . 

52. Witnesses before a British Select Corrmittee appointed to inquire into 
the State of the Law as regards Contracts of Service between Master 
and Servant mentioned that these eighteenth century statutes were still 
operative, but agreed that the 1823 Act was by far the most impor·tant, 
1865, VIII, Q. 5, 10, 11; 1866, XIII Q. LL, 12, 273. 

53. 11 Absence 11 e.g., three miners at Dewsbury were prosecuted for 11 absenting 11 

themselves from work and received fourteen days hard labour for refusing 
to go into a pit although the pit was in an extremely dangerous state 
through firedamp. Beehive, Nov. 1Oth 1866. 

54. 11 Neglect 11 -See e.g. The case i Swift an ironworker at the Phoenix 
Ironworks Rotherham reported in the Glasgow sen-tinel, February 4, 1865. 
Swift refused to teach a labourer the work which he, Eli Swift, w.as 
engaged to perform because he considered it a part of his capital. 
Consequently he was draffed from his bed about midnight by a po 1 iceman 
and put in the cells under the court house although it was known perfectly 
well where he lived. At nine o•clock the next morning he was tried in 
the private house of one of the ·local magistrates. Three of his friends 
asked to be admitted to give evidence but they were refused and Smith 
was sentenced to a month•s imprisonment in Wakefield Gaol. Swift•s 
friend contacted W. P. Roberts who sent a tement of the case to J. A. 
Roebuck, Radical M.P. for Sheffield, and he brought the matter up with 
the Home Secretary, but "in due time there came the ordinary 1 ithogram, 
expressing great regret that nothing could be done. 11 

See the evidence of W. P. Roberts l866,XIII, Q. 1662-5 in the course of 
which he said of this case that 11 there was as gross a failure of justice 
as could be; I do not believe that such a failure of justice could have 
occurred in any other country than this 11

• Ill ness was a 1 so sometimes 
punished as 11 neglect". See the evidence of William Evans, who reported 
master and servant cases in the Potteries Exam1:ner in which he mentioned 
the case of a potter who in 1866 was imprisoned for two weeks for negl 
of work although he produced a doctor•£> certificate testifying that he 
was too ill to go to the potting shed. 1866, XIII Q. 1282. 

55. n and 12 v·ict. c. 43. 

56. See Lord Ellenborough in R. v. Barton-upon-·.rrwell (1814), 2M. & 1. 
329, 333. 

57. 1866, XIII Q. 1667-72; ev·idence of W. P. Roberts. Chartist and trade 
union solicitor Q. 1664. 
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CHI\PTER 10 

POSTSCRIPT: PRESENT SIGIHFICANCE OF THE ~1ASTER AND SERVANT ACT (1856) AS 

M~ENUElJ 

Master and servant legislation in Tasmania achieved a form and substance 

in 1856 which has inevitably been altered over the years, but it is 

remarkable that i core provisions,making criminal offences of employer 

and employee breaches of contract, have remained with very little in the 

way of amendment. 

One of the first aspects the 1856 Act to go was the system of 

certification and related offences set up by Sections 31-33 which was repeal 

in 1882. 1 The opportunity was also taken at this time to replace 

inflexible and unfair rule contained in Section 6 which required a month 1 S 

notice to be given in order to rminate con of indefini duration. 

Instead, the period of notice in such cases was ated to the intervals at 

which wages wer·e payable, so one week 1 s notice was necessary when wages 

were payab 1 e weekly, a fortnight where they were payable fortnightly a 

month in any other case. 2 

In 1884 employees were finally freed from the ignominy of arre by 

warrant on the complaint their employers in contrast to neces ty 

a summons in the reverse si on; ons 15 16 were repeal in so 

far as they authorised a justice issue his warrant in the rst ins nee 

for the arrest of any servant, apprentice or labourer. 3 Also repeal was 

tion 17 which had authorised a magis commit an employee to prison 

without trial for up to seven days after his arrest, unlesshe en red into a 

b ' t. l . 4 su stan 1a recogn1sance. 

These significant, but rel vely minor. amendmen were the sum l of 

the Tasmanian Government 1 s response to y thirty years 1 experience of 

1856 Master and Servant Act. 
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B Re in the U.K. 

The same period in the U.K. had seen much more achieved in way of 
reform. It has already been noted that the 1856 Act had provided the new 
State of Tasmania with a headstart and that, although far from being a model 
statute, it placed the Tasmanian employee in a less disadvantageous position 
than an employee in the U.K. at that time. The positions were reversed, 
however, within twenty years. This was achieved in two stages. 

1) M~ster and Servant Act (186() 

In 1867, after the report of a Select Committee had been pub1ished, 5 

a new Master and Servant Act6 was passed which, generally speaking, gained 
for British employees much the same benefits as had existed in Tasmania since 
1856, although considerably less than had been anticipated by reformers in 
the U.K. Two jus ces were authorised to award damages instead of a fine 
or could ass·ign part of a fine as damages. They could also discharge a 
contract (not a new power for they already possessed it under the 1823 Act7) 

or, alternatively, order it to be fulfilled. In ordinary cases of misconduct 
they were able to abate wages or impose a maximum fine of £20 which was 
recoverable by distress and sale and, u·l ma y, by imprisonment, but in 
cases of aggravated misconduct, misdemeanour or ill-treatment or where there 
was injury to person or property, the penalty was imprisonment for up to 
three months with hard labour. 

The same per·iod of imprisonment with hard labour was provided by Section 1·1 

of the 1856 Act, although the types of conduct re rred to in this on 
would not necessarily have amounted aggra misconduct under British 

ng. But,as trade union 1 rs and others,in the U.K. Act, for example, 
q u i c k 1 y rea 1 i the sion as whether an 11 aggravated 11 or an 11 ordinary 11 

misdemeanour had been commi 
no reason suppose from past 
not be dealt with as an aggra 

was en rely jus ces was 
experience that swearing, for example, would 

misconduct. 

It should be noted however that the British legislation t ~vith aggravat1 
ill·,·treatment of servants by mas rs in the same way and should be contrasted 
with Section 11 which only appli to employees, employers incurring no more thar 
maximum of £30 in damages for equivalent offences under Section 20. The British 
Act was also more egalitarian in requiring a summons to be issued in all cases 
although , as we have seen, this was not achieved until 1884 in Tasmania. 
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2) 

f\cts.Jl§I_i) 
The proponents of reform in the U.K. were completely dissatisfi with 

what they saw as the half-hearted measures of the 1867 legislation but the 
set-back was a spur to improved organisation by trade union leaders. A Royal 
Commission was set up, in March 1874, and reported on master and servant law 
in July of that year. Its recommendations became the Employers and Workman 
Act,8 "a change of nomenclature 11

, said the Webbs, 11 Which expressed a fundamen 
revolution in the law 11

• The law relating to master and servant was nally 
assimilated into the law of contract and both parties were, at least in theory, 
made equal parties to a civil contract when imprisonment for a breach of 
contract was abolished, except in limi cases under the Conspiracy and 
Protection of Property Act {"1875) 9 where the h had the effect of depriving 
people of gas or water supplies or involved a danger to life or serious injury 
to property. 10 

c 

In the face of these momentous de vel opmen in the hi story U.K. trade 
unionism and the law of employment~ Tasmanian Government remain commi 

the 1856 Master and Servant Act and, as we seen, on·ly minor amendments 
were made in the 1880s.11 No organi pressure groups existed which wer·e 
capable of securing its repeal, since an organisation of trade unions did not 
come into existence in the until 188212 and, in any case, unions were 
more concerned at that me to ensure that an uivalent the English Trade 
Union Act (18Tl) which, inb::?r ali.a, gave protec 
and provided a system of registration, was enac 

With the growth organised labour in Sta and the conces ons made 
to unions by the Conspiracy and on Property (1889) it is ironic 
that the Master and Servant Act was retai , since the protection afforded by 
the former statute to unionists who collectively went on strike could 
completely undermined by prosecuting ind·ividuals under the latter for the 
breaches of contract invariably involved in their strike action. This was, of 
course. fully realised in the U.K. and, consequently, the English Conspiracy 
and Protection of Property Act expressly repeal the 1867 Master and Servant 
legislation. The point was also not lost of the smanian Government which, 
in enacting the 1889 Act, deliberately refrained from repealing the 1856 
statute. 
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importance of is simp·le but very ve prosecution against 
a striking employee was illustrated during the maritime, mining and 
shearing strikes of the y 1890s when unions in N.S.W. and Queensland 
entered into a long struggle with employers on the question of compulsory 
unionism. 14 Among the legal weapons used in these States to eventually 
bring down the unions were master and servant Acts 15 similar to that in 

Tasmania, as well as prosecutions for conspiracy in the absence any 
statute corresponding to the English Conspiracy and Protection of Property 
Act in those states. There was, however, a consistent approach on the part 
of the legislatures in N.S.W. and Queensland in not enacting a Conspiracy 
and Protection of Property Act while retaining the Master and Servant Act, 
which was not the case in Tasmania. 

D 

An historic consequence of the unionists• disillusionment with the 
head-on confrontation approach to indus al disputes was, ultimately, the 
general acceptance of some system of conciliation and arbitra on at both 

te and federal levels. In Tasman·ia, in 1910, this took the modified form 
of a wages board for each industry, where is ions were based on agreement 
rather than arbitrated. The opportunity was then ripe to 1 the Master 
and Servant Act but it was not taken and the Act remai untouched on the 
statute book until 1934 when1 by virtue of the Law Revision Ac 6 and 
later proclamations thereby authorised, a number of amendments were made to 
it. 

Section 5, ·in so r as it ena 
terminate by a month 1 s no ce 
without his consent, was 1 

principle that a husband was en tl 
and also in 193517 a marri 

husband a marri woman to 
ce en i by his wife 

it embodi the anachronis c 
services 

employment contrac , making her hu 1 S lack of 

this wi at all times 
ly ·1 ia e on her 
irrelevant. 

Important amendments were made to ons 11 and 12 which had provided 
the penalty of imprisonment with hard labour to three months r the 
more serious employee offences against employers and occupiers, with the result 
that although t same excessive maximum peri was reta i , a con vi 
employee can no longer be made serve his term with hard labour. on 11 
was brought into line with Section 12 by 1 ng that part the former which 
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re·l a ted to arrest w·i thout warrant. An empl cannot now ken in to 

custody without a warrant except in situations justifying a "citizen 1 S 

arrest~~ which are much more limited than those previously envisaged by 

Section 11. 

Other clauses totally repealed by proclamations under the Statute Law 

Re.vi sion Act were Section 21 (whereby in default of payment of a penalty or 

sum imprisonment with hard labour and solitary confinement could be imposed), 

Section 25 (which had prevented an application of certiorari in master and . 
servant cases) and Sections and 36 (relating to the seduction of females). 

The only other amendment of any substance was to Section 7 where wages were 

deemed to be payable weekly unless otherwise express'ly agreed rather than 

quarterly as before. 

One minor error was rectified in Section 19 which had previously 

referred to two justices hearing complaints against employers but had then 

stated that 11 he 11 was to award no more than five pounds as compensation. It 

is also worth noting that the drafting error in Section 118 where 11 Servant 11 

instead of 11 labourer 11 was used in the defin·ition of 11 employee 11 making nonsense 

of the distinction between the master~servant rel on and that of employer-

labourer, was perpetuated after 1934; and, ly, that Section 6 (length of 

notice required to terminate contracts of i ni duration), as re--drafted, 

fails to include contrac in which the period of service 11 becomes 11 indefinite 

as to duration as distinct from one which 11 iS 11 so, a ilure on the part of 

the draftsman acting under the Sta Law Revision Act (1934) to appreciate 

that 11 Shall be or become 11 in 

duplication of words. 

E 

original sec on was not an unnecessary 

As mentioned earlier, these amendmen did not touch the main prov1swns 
1 ( 

of the 1856 Act and, consequently, it is true say that, except in one case, · 

all the offences which existed in 1856 are ive and well nearly one hundred 

and twenty years later. In 1894, a generation after the abolition of the last 

English Master and Servant slation, the Webbs had remarked, 11 it is diffict{J·i 

in these days when equa"lity of tr'eatment before the law has become an axiom, 

to understand how the flagrant injustice of the old Mas r and Servant Acts 

seemed justifiable even to a middle-c"lass Parliament 11
• How surpri and 

puzzled they would have been had they been told then that Tasmania, together 
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with all t one of other Aus ian 

to their Master and Servant Acts like old fri 

would still be clinging 

in eighty years~ time. 

The ana·logy is perhaps an unfortunate one because, in the first place, 

the Act has never been a friend to Tasmanian employees, particularly in its 

younger days when it was very much like its predecessors, a 11 biting little 

imp" and secondly, it would probab"ly be more accurate to describe the Act 

as an old forgotten friend in having lain idle and neglected for so long. 

It is for this reason that, despite its poor record in the nineteenth century, 

most Austral ian writers on industrial law today discuss the Master and Servant 

Acts as so much history, 20 or do not bother to mention them at an. 21 The 

reason most often given is that when a strike occurs it is far more likely 

that appropria action would be taken by an employer under State or 

Federal systems of conciliation and arbitration or under 'laws which apply 

specifically to strikes than that he would prosecute under the Master and 

Servant Act. This has certainly been the case in the past wHh one or two 

exceptions, 22 but there are indications now that emp'Joyers, thwarted by their 

inability to take what they regard as effective action against striking 

employees and their unions, partie arly at the ral level, are turning 

away from pos ble courses of act·ion open to them by the Federal and State 

machinery for settling disputes, and are consulting their ·1 awyers for new remedi e 

Similarly, it has been argued in the past that employers in Australia 

would never need to turn 

against striking employees 

the ordinary courts for civil actions in tort 

the paths to various industrial tribunals 

are so well-trodden and well-known. U.K., because these highly regulated 

systems conciliation and itra on not exist)the torts of civil 

conspiracy, intimi on, and inducing a contract have been honed by 

constant use in employees and unions in considerable 
accuracy by the English courts, particularly during the 1960s. Their 

effectiveness makes them an a ve proposition to Australian employers 

and there are signs that this is beginning to be appreci 23 

It is therefore l·ikely that the awakened interest of employers in solutions 

outs·ide those provided by the conciliation and arbitra on systems will also 

lead them in due course back to the Master and Servant Act for prosecutions 

against striking employees who are in breach of contract, although it is fair 

to say that it is unlikely that the Act would be used again for its original 

purpose of punishing misconduct and absence by individual employees not 
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necessarily participating in a strike. 24 

1) Crimi 
There is, however, a second way in which the Master and Servant Act could 

be used with more devastating effect against striking employees. The Tasmanian 
Conspiracy and Protection of Property Act (1889) protec persons acting in 
combination in furtherance of a trade dispute against prosecution for criminal 
conspiracy providing the act would not be punishable as a crime if done by one 
person. 25 At first sight therefore it appears that,since striking employees 
are in breach of their contracts and these breaches are criminal offences 
under the Master and Servant Act capable of being committed by individuals, 
the employees can be prosecuted for conspiracy and the 1889 Act cannot be 
invoked for their protection. If the strike were in connection with matters 
dealt with by a Wages Board determh1ation the statutory pena1ties26 could be 
imposed but the prosecution for conspiracy would appear to be a possible 
alternative. 

Fortunately for employees in Tasmania this conclusion is invalidated or, 
in more modern terms, rendered 11 inoperative 11

, by the fact that 11 Crime 11 is 
defined by Section 2(4) of Conspiracy and on Act so as to include 
only summary offences punishable by imprisonment and, although this was so 
before 1856, the Master and Servant Act of that year did not provi 
imprisonment for ordinary breaches of contract in Sections 8, 9 .and W and 
these sections have remained unal Technically, therefore, no 11 crime 
is committed by striking employees for the purposes oft Conspiracy and 
Protection of Property Act and they are protected by i provisions although 
still open to prosecution for any rimi 
of the Master and Servant Act. 

offence" under re 1 evant sect·i ons 

In only two ions of 1 r is imprisonment still a possible 
punishment namely, Sec ons 11 and 12 which deal with certain aggravated 
employee offences such as swearing, assault, actual violence, being drunk 
or being 11 di sorderly 11

• Thus where one of these offences occurs in the course 
of a strike there is a 11 Crime 11 and a prosecution for criminal conspiracy is 
possib"le. It should be noted~ however, that this result could be achieved in 
many cases without the assistance the Master and Servant Act because 
imprisonment is provided for these offences under ordinary criminal law, that 
is, not specifically in connection with breaches of contracts of employment. 
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It is not therefore in the field of criminal conspiracy that the 
existence of the Master and Servant Act constitutes a special threat to 
employees who strike in Tasmania, but in relation to the action for civil 
conspiracy. 

2) ~_conseir~other economic torts 
After the Conspiracy and Protection of Property Act had prevented 

prosecution for criminal conspiracy to injure and had lessened the possibility 
of conspiracy involving an unlawful act by re-defining what was meant by 
intimidation and coercion, the courts developed the two forms of conspir·acy 
as civil actions where damage could be shown. In England this development 
was halted for civil conspiracy to injure by the Trade Disputes Act (1906) 27 

which,providdng there was a trade dispute, erected a statutory barrier identical 
to that created by the Conspiracy and Protection of Property Act for criminal 
conspiracy to injure. The narrow form of both civil and criminal conspiracy 
remained untouched whether or not there was a trade dispute, but if 
strikers steered c1 ea·r of committing independent crimes there was nothing to 
fear. 28 

The situation changed however when the House of Lords in Rookes v. Barnard 

accepted that a tort could provide the necessary unlawfu·l act for civil 
conspiracy. 29 The tort 11 discovered 11 by the Law Lords in this case was 
11 intimidation 11 which was previously thought to have been limited to criminal 
law as a threat to do an unlawful act. But it was held that a threat to strike 
was, in the circumstances, a threat to break the individual contracts of 
service, that this was a threat to do an unlawful act and that, therefore, there 
was intimidation which in turn provided the unlawful element for civ'il conspiracy 
since it had caused injury. 30 

What so enraged many unionists and commen tors 31 was the fact that the 
Law Lords accepted not merely that a tort could con tute the independently 
unlawful act for civil conspiracy, but that in doing so they impliedly held 
that the breach of contract itself (rather than a threat of a breach of contract) 
was illegal. This meant that an action was possible for conspiracy to break a 
contract, something unknown to English lawyers at that time except in a limited 
category of cases involving crimina·1 breaches of contract where there was a 
risk of danger to life, or of serious injury to property etc. under the 
Conspiracy and Protection of Property Act. But in smania, as in other States 
which have retained their Master and Servant Acts, the extraordinary decision 
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in Rookes v. Barnard is compl ly irrelevant in this respect, because wherever 
an independently unlawful act is needed in order to prove that a tort has been 
committed by striking workers, as in conspiracy, intimidation (if there is 
a threat to strike) and indirectly inducing a breach of contract32 (if strikers 
make it impossible for a customer of the employer to fulfill his contract, by 
persuading the customer 1 S employees to go on strike), the Master and Servant 
Act is there to assist an employer since a strike necessarily involves absence 
from work and this is a criminal offence under the Act. 

For Tasmanian employers the main advantage of Act is that it creates a 
straightforward criminal offence and would be likely to succeed in court where 
arguments based on the Rookes v. Barnard reasoning might fail. This would be 
particularly important in the 1 ight of the decision in Willi.ams v. Hursey

33 

where the High Court held that the unlawful element for conspiracy involving 
an unlawful act was established by assault and breaches of the Stevedoring 
Industry Act 1956 rather than because a number of torts had been committed. It 
would therefore be uncertain to say the least, whether the extension of the 
illegal act to torts and breaches of contract would be accepted by the Tasmanian 
Supreme Court or by the High Court, but, ironically, a breach of contract in 
the guise of a criminal offence under the Master and Servant Act would not raise 
the same problems. 

A civil action by an employer for conspiracy is also possible where the 
independently unlawful act is provided by Section 65 of the Wages Boards Act 
(1920) which makes it an offence for any union, union offici or employee 11 to 
counsel, take part, support or assist directly or indirectly any strike on 
account of any matter in respect of which a Board has made a determin on 11

• 

This undoubtedly constitutes an additional hazard for strikers who,besi 
being heavily fined under the section,could be liable to pay damages to an 
employer. But if such an action did find i way into the Tasmanian courts 
an offence under the Master and Servant Act would almost certainly be preferred 
as the principal means of providing the necessary unlawful element because, in 
the first place, its effectiveness is not limited to situations where a strike 
has occurred 11

0n account of any matter in respect of which a Board has made a 
determination";and secondly, there is no need to establish that a 11 strike 11 has 
occurred. This can sometimes be a difficult exercise in view of the uncertainties 
involved in legally defining a strike34 and the absence of any definition in 
the Wages Boards Act. 
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On the other hand, all that needs to be proved under the ~1aster and 
Servant Act35 is that the employee refused or neglected to perform h·is work 
or was absent from work "before the 1 awful termination thereof11

• Thus 
where no strike exists because, aHhough there is a cessation of work in 
combination, no demands are being made, as, for example, where a number of 
key workers acting together decide to take a week off from work in order to 
watch Tasmania play the M.C.C. and thereby bring production in a factory to 
a halt, no civil act for conspiracy is possible if reliance is placed on 
Section 65 of the Wages Boards Act; but such an action would have every chance 
of being successful if offences under the Master and Servant Act were argued. 

At first glance it might be thought, where at least one of the persons 
procuring a strike is a union official who, because he has no contract with 
an employer cannot break it, that if the employer wishes to include the 
official as one of the defendants in an action for conspiracy, he will in 
every case be bound to rely on the Wages Boards Act for the unlawful element, 
rather than on the Master and Servant Act. A look at Rookes v. Barnard

36 

is sufficient to dispel the idea, however, since one of the defendants there 
was in fact a full time trade union official, yet he was still held liable in 
conspiracy on the grounds that the unlawful (breach of contract) need not 
be capable of being committed by all the defendants provided that at least one o· 
the conspirators was guilty of it. 

The same arguments apply a fortiori to strikes in respect of matters 
governed by a Federal award in the State because there is no general prohibition 
of strikes in the Australian Conciliation and Arbitration Act (1904-74). 

It is also likely that in many cases it would be more convenient and 
advantageous for an employer to argue on Master and Servant Act in order 
to establish the unlawful element necessary for civil conspiracy and the other 
economic torts where there were breaches of employment contracts, rather than 
sue each individual employee for the breach, with a smaller total amount of 
damages as a result of the application of different principles of assessment in 
contract and tort. Moreover, there is the additional consideration that an 
action for breach of contract cannot be taken against any full-time union officii 
involved since they do not have contracts with the employer who is struck at. 
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F Conclusion -----

It is submitted that it is absolutely essential for employees and 
unionists in the State that the Master and Servant Act be repealed because 
of the growing likelihood that prosecutions under it will be renewed, and 
because of the central role it can play in civil actions against strikers 
simply by being on the statute book. Only then can the long and often 
fearful history of master and servant legislation in Tasmania be brought 
to a satisfactory conclusion. 
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NOTES 

1. Master and Servant Act (46 Viet. No. "18) s. 3. 

2. Ibid. s. 2. This was achieved in 1882 and not in 1934 under the Statute 
Law Revision Act as stated by J. H. Portus in 11 Xhe Development of 
Australian Trade Union Law" ( 1958), 94. 

3. Master and Servant Act (1884) s. 2. 

4. .rbid. s. 3. 

5. The Committee was first appointed in May 1865 and reported in 
July 1866. Its terms of reference were "to inquire into the State 
of the Law as regards Contracts of Service between Master and Servant 
and as to the expediency of amending the same". 

6. 30 & 31 Viet. c. 141 (1867). 

7 • 4 Geo . IV c . 34 , s . 3 • 

8. 38 & 39 Viet. c. 90. 

9. Ss. 4 and 5. 

10. After 1871 the drive for repeal of the 1867 Master and Servant Act 
was really secondary to the main aim of trade unionists which was 
the repeal of the Criminal Law Amendment Act (1871) to protect union 
members from prosecutions for criminal conspiracy. This was achieved 
by the Conspiracy and Protection of Property Act on the recommendation 
of the same Royal Commission which had inves gated master and servant law. 

11. Although a Tasmanian Conspiracy and Protection of Property Act, similar 
to the British one, was enacted in 1889. 

12. See J. H. Portus, op. ci.t., 91 quoting Coghlan, Labour and I.ndustry in 
Australia, Vol. IV, 231. There appears to have been some form of 
organisation, however, as ear·ly as 1848 (See Sutcliffe, History of Trade 
unionism in Australia, 34.), although the Tasmanian Trades Hall Council 
was not formed until 1883. 

13. This was successful in 1889. 

14. See Sykes and Glasbeek, Labour Law in Australia (1972), 374-80. 
T. A. Coghlan, op. cit., 2098. 
J. T. Sutcliffe, op. cit., 37··43. 
J. H. Portus, op. cit., 100-16. 
J. J. Mac ken , Australian Industr.i:al Law: The Constitutional Basis 

(1974), 3-13. 
B. Healey, Federal Arbitration in Australia (1972), 5-15. 
J. Hutson, Penal Colony to Penal Powers (1966), 32-49. 

15. It is ironic that the master and servant legislation which treated the 
two sides so unequally where there was a breach of contract should have 
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31. See, for example, Wedderburn, The worker and the Law (1971), 2nd ed., 372. 

32. Probably more correctly termed indirect interference with contractual 
relations in view of the decision in Torquay Hotel co. Ltd. v. cousins 
[1969] 2 Ch. 106. 

33. Op. cit. 

34. See Sykes, strike Law in Austxalia(l960), 41-62. A strike is defined as 
11 a cessation of work in combination for the purpose of making demands 11

• 

35. Ss. 8, 9 and 10. 

36. Op. cit. 




