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Abstract
The thesis involves an examination of the Convention for the Protection of
the World Cultural and Natural Heritage (hereinafter referred to as the World Heritage
Convention) in its international context, and the implementation of the Convention in
Australia. This examination begins with a consideration of the sources and
development of international environmental law. It moves to consider specifically the
concept of a world heritage as a basis for imputing environmental responsibility to
States.
The international legal issues arising from the idea of a world heritage,
particularly its relationship to concepts of sovereignty and development, are explored.
The emergence of the world heritage concept is traced through a discussion of earlier
international documents dealing with protection of unique aspects of the cultural and
natural environment. Detailed analysis of the terms and operation of the World
Heritage Convention, which embodies the concept as a matter of international law,
enables a discussion of the effectiveness of the Convention as an instrument for
achieving international cooperation on issues of environmental protection.
The implementation of the World Heritage Convention in Australia is set in
context through an examination of the development of environmental consciousness in
Australia, and the constitutional framework for environmental decision-making in this
country. A detailed analysis of the legal and administrative framework for world
heritage protection enables a discussion of the extent to which Australia has fulfilled
its obligations under the World Heritage Convention.
Management of world heritage properties is considered in the context of
international principles on the value of these sites, the role they play in sustainable
development, and appropriate land-use policies, including multiple land-use. This
discussion is extended into two case studies- of the Kakadu National Park and Great
Barrier Reef world heritage sites. These case studies precipitate an analysis of the
problems with implementation of the Convention in Australia. The Federal-State
conflict is examined in its constitutional, political and economic contexts. The issue
of the conflict between environment and development is also explored through the
question of the status of private interests in world heritage properties. The final
chapter looks at the future of the World Heritage Convention in Australia. It
examines the prospects for cooperative federalism in the implementation of the
Convention, the possibility of constitutional reform, and the potential for reducing

xvi
conflict by fully realising the tourism potential of world heritage sites.
The thesis emphasizes the international importance of the sites, and the
obligations of the Australian Government, but sees these factors in the reality of the
legal, political and economic situation of the country. The conclusion is that while
some compromise at the stage of nomination is acceptable, properties included on the
World Heritage List should not be subjected to activities which are likely to damage
their world heritage qualities.

1
INTRODUCTION
The aims of this thesis are, first, to promote a greater understanding of the
uniqueness and importance of the Convention for the Protection of the World Cultural
and Natural Heritage (hereinafter referred to as the World Heritage Convention) as an
instrument for achieving international cooperation on environmental matters. It is
hoped in this way to strengthen government and public commitment to the aims and
ideals of the Convention. The second aim of the thesis is to analyse Australia's
implementation of the World Heritage Convention and to examine the reasons behind
the controversies which have surrounded the implementation of the Convention in
Australia.
The World Heritage Convention establishes permanent arrangements to
ensure effective international cooperation in the identification and protection of what
is defined as "the natural and cultural heritage of mankind". The Convention imposes
obligations on States Parties both at the national level, with regard to the world
heritage within their own territories, and, at the international level, respecting that
which is situated in other States. The Convention is designed to complement, to aid,
and to stimulate national efforts to protect the world heritage rather than to compete
with or replace such efforts. 1
Important as the institutional structure established by the World Heritage
Convention is, it is the ethical rationale behind the Convention which provides a truly
unique basis for the environmental responsibility of States into the twenty-first
century.
The earliest international environmental law was based upon notions of State
responsibility. Thus, where the activities of more than one State had the potential to
affect aspects of the environment of another State, or natural resources shared by those
States, such as fish or migratory birds, it was appropriate that those activities be
regulated.2 There was no ethic which comprehended an interest beyond national
boundaries behind such international agreements. Such an ethic did, however, begin
to emerge early in the twentieth century with regard to cultural sites. Perhaps this is
because, more than natural sites, cultural elements of the environment can truly be

1
2

Slatyer (1983), 140.
1905 where
See, for example, the Trail Smelter Arbitration (United States v Canada) 3
State responsibility for environmental degradation was based on damage to trees and crops in
the United States from sulphur dioxide fumes emitted from a smelter in Canada.
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regarded as "heritage" in the sense of having been built by the human hand and passed
down through generations.
However, throughout the twentieth century there has been a gradual
realisation of the importance of the preservation of genetic diversity for the survival of
mankind, of the sense that cultural heritage must have some natural context in which
to exist, and that the natural world has an intrinsic value of its own. The idea of a
"heritage" began to be applied to the protection of aspects of the natural environment.
The problem of protection of unique natural and cultural sites does not fit
neatly into one of the traditional categories of concern of international environmental
law such as the prevention of transboundary pollution or the protection of migratory
wildlife, interdependent ecosystems or shared waterways. Nor is the problem one
which, like the protection of the ozone layer, action to avoid the "Greenhouse Effect",
or even protection of the moveable cultural heritage, clearly requires global action.
Certainly, international regulation to prevent States from destroying the heritage of
other nations was necessary. Such regulation has its rationale in traditional concepts
of State responsibility. One might ask, however, why the international community
should be concerned with the steps which are taken by a State to protect its own
heritage.
The answer to this question can be found in the world heritage trust concept,
which recognizes an interest of present and future generations of mankind in certain
areas. Once one adopts this concept and realises that many nations do not have the
scientific and technical knowledge, the resources nor, often, the political will to
enable national action for protection without assistance, it is clear that the problem of
protecting these sites requires an international response.
The Common Heritage of Mankind (CHM) concept has been applied as a
rationale for regulating activities in the global commons. 3 Its application is only
partly explained by environmental motivations, with economic rationale prominent.
The world heritage concept, on the other hand, applies within the exclusive territory of
States, and has been motivated by a desire for environmental preservation.
3

The concept provides that certain areas beyond the limits of present national jurisdiction have
a special status as the common heritage of mankind and, as such, should be reserved
exclusively for peaceful purposes and administered by an international agency in the name and
for the benefit of all peoples and of present and future generations- see U.N. Doc. A/AC. 135/1,
29. See also the Declaration of Principles Governing the Sea-bed and the Ocean Floor, and the
Subsoil thereof, Beyond the Limits of National Jurisdiction, Res 2749 (XXV), 17 Dec 1970:
the United Nations Convention on the Law of the Sea: the Treaty on Principles Concerning the
Activities of States in the Exploration and Use of Outer Space, including the Moon and other
Celestial Bodies (1967) 610 UNTS, 206. For comment see Bothe (1980), Brownlie (1981),

Gorove (1971-2), Mahmoudi (1987) and Zuleta (1983).
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In making concessions in relation to outer space and the ocean depths a State
concedes little of its national sovereignty. An acceptance of the application of the
world heritage concept, however, involves a recognition of an international interest to
be protected within State boundaries, possibly at the expense of State sovereignty.
Thus, the move towards recognition of the application of the heritage concept within
the exclusive territory of States has been tentative and, in the only international
instrument to adopt the concept, the World Heritage Convention, qualified by
reference to State sovereignty.
To date, the notion of a world heritage has been applied in international law
only in relation to certain types of natural and cultural sites which fulfil the
requirement of exhibiting "outstanding universal value". There have been
suggestions, however, that the concept could be used as a rationale for protecting other
aspects of the environment, including the genetic base provided by species which
ensures the preservation of biological diversity. It seems possible that in the future
the concept will come to represent a qualification on State sovereignty which is
applicable where the international community can justly claim an interest in some
matter within the territory of a State.
One of the problems faced by the international community in recent years
has been ensuring the participation of developing nations in the international
environmental movement. This problem is linked to issues of sovereignty in the sense
that the developing world has in the past indicated an unwillingness to concede
elements of such sovereignty to the cause of international cooperation in
environmental protection for fear that their development would be hindered thereby.
Initially the problem was to convince the developing world of the relevance of the
international environmental movement to their situation. Following general
acceptance of this amongst the Less Developed Countries, the difficulty has been
establishing international standards which are appropriate to the different levels of
development which exist in the world so as to ensure truly international participation.
This can be achieved in a variety of ways, including the prEscription of different
standards for the developing nations, or in providing special schemes to assist or
encourage the participation of such nations.
The development issue is crucial to the World Heritage Convention. The
rationale for the Convention lies partially in the inability of developing nations to
protect the heritage within their borders. Thus, special schemes of international
assistance are established, while the Convention recognises that the particular
economic situation of developing countries, as well as the need to make concessions to

4
State sovereignty, does not enable the prescription of uniform standards of protection
for all world heritage sites.
The analysis of the implementation of the World Heritage Convention in the
Australian domestic context provides a fascinating case study. Issues of sovereignty at
the international level, are transposed at the domestic level in the rhetoric of regional
politicians calling for a recognition of States' rights in the Federal constitutional
context.4 Issues of development at the international level are reflected in the calls of
those adhering to the developmentalist ideology for concepts of sustainable
development to be realised in the identification and management of these areas.
As a consequence, Australia, unique in its natural and cultural heritage
because of the very isolation which has separated it from many of the environmental
problems of the major European and North American nations, has played host to some
of the most heated and internationally publicised controversies over environmental
management that the world has known. 5
The three Commonwealth Governments which have held power in Australia
since the World Heritage Convention was negotiated have all expressed their
commitment to its ideals. Australian participation in the implementation of the
Convention has taken place at the international level, through representation on the
World Heritage Committee, contribution to the World Heritage Fund and nomination
of Australian properties for world heritage listing. At the national level there exists a
comprehensive legislative and administrative framework for the realisation of the aims
of the Convention. The question of appropriate principles for management of world
heritage sites has generally been resolved satisfactorily. However, the implementation
process has been fraught with difficulties.
The conflicts and controversies which have surrounded this process have had
legal, political and economic bases. First, we have the factor of a federal system
under which the Australian Federal Government, the international player, ratifies and
accepts obligations under increasing numbers of international environmental
conventions while having no direct power over land-use and environmental
management. Second, there are political factors of parochialism and State loyalty
which arise out of the complex Australian power system and the history of isolation
which some States have experienced. Third, there is the fact that Australia has an
4
5

This phenomena is discussed in detail in Chapter X.
See Chapter IV, which traces the controversy over the flooding of lake Pedder in South-West
Tasmania and later references to conflicts over the Great Barrier Reef, Fraser Island, the
Franklin River and Kakadu National Park, all of which assumed international dimensions.
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economy largely based on natural resource exploitation. This fact has led to the
establishment of a very vocal developmentalist lobby. In most of the controversies
surrounding the implementation of the World Heritage Convention all of these factors
have been at play.
The initial battles of the Australian Federal Government against the
intransigent conservative State Governments in Tasmania and Queensland have led to
a new approach which emphasizes the Federal Government's obligations, but accepts
the reality of the Australian legal, political and economic situation and, thus, the
necessity for negotiation and compromise.
Cooperation in world heritage matters is crucial. The Federal legislative
framework for world heritage protection in Australia enables the regulation of
particular activities likely to damage world heritage values of properties. But only
through cooperation with State Governments can ongoing joint management under
State nature conservation legislation be achieved. Fortunately, cooperation through
compromise has not as yet allowed widespread exploitative activities, such as mining
developments, to take place in listed world heritage areas.
Characteristically Australian world heritage sites are huge, natural areas
which often contain valuable mineral or other resources. The Australian economy is
heavily reliant on the exploitation of natural resources. _Thus, it will inevitably be
necessary to compromise on nominations for the World Heritage List. Resolving the
conflict between those who slavishly adhere to the conservationist ideology and those
who would have development at any cost is one of the major challenges faced by
Governments today. Their task will become easier as the developing environmental
consciousness spreads and there is greater recognition that in some areas conservation
and exploitative development simply are not compatible.
It is my fervent hope that conflict over identification and protection of world
heritage sites will decline and that such sites will become a source of pride for the
whole nation, as they are in other countries. Should this work contribute in any small
way to this process, the aims of the thesis will have been realised.

PART 1
THE WORLD HERITAGE CONVENTION

7

CHAPTER I
THE EVOLUTION OF INTERNATIONAL ENVIRONMENTAL LAW
Introduction
The World Heritage Convention is a multilateral international agreement
establishing obligations and arrangements for bringing about the protection of a very
crucial part of the world environment, namely its unique cultural and natural sites.
The Convention is a part of the intense development of international environmental
law in the latter half of this century. In no other subject area has the body of
international law grown so enormous in such a short period of time. This is a
reflection of the fact that, 'perhaps never before in human history has public opinion
been moulded So widely, in so uniform a manner and in so short a period of time'l
over a given issue. The World Heritage Convention must be seen in this context.
Only by tracing the sources and development and analysing the concerns of
environmental law at the international level can we assess the significance of the
Convention as an instrument for international cooperation on environmental issues.
Sources of International Environmental Law
The Statute of the International Court of Justice provides the starting point
for any discussion on sources of international law. Article 38 of this instrument states
that the Court, in deciding disputes submitted to it in accordance with international
law, shall apply international conventions, international custom, general principles of
law recognized by civilized nations, and judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law. The primary sources of international environmental
law are both conventional and customary, however the vast bulk falls into the former
category. During the twentieth century a large number of resolutions, declarations
and recommendations have been passed by inter-governmental organisations on
environmental issues. While these cannot form sources of law in themselves, the
principles in them can become custom where there is sufficient repetition and
conviction to establish State practice and opinio furls. 2

2

United Nations/World Commission for Environment and Development, 'Proposals for
International Environmental Law Developments toward the Year 2000', (1986) 16/3
Environmental Policy and Law, 90, at 91.
Judge Tanaka in South West Africa Cases (1966) International Court of Justice Reports, 4, at
292.
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Conventions as a Source of International Environmental Law
The major source of international environmental law is treaties. 3 Attempts
to regulate the environment are of comparatively recent origin. Thus, a large body of
customary law has not had time to develop. Further, in many cases, effective
environmental solutions at the international level require the establishment of quite
specific standards and principles of protection, which is most effectively done through
bilateral and multilateral negotiation and agreement. Treaties enable the new
principles, and sometimes radical changes, required to address international
environmental problems to be introduced with the minimum of delay.4
The number of relevant conventions is continually increasing, and their
scope is expanding. They serve many functions, including the establishment of
uniform standards for the use and protection of aspects of the environment, the
development of schemes to achieve international cooperation on environmental issues
and the regulation of international aid to address problems of the environment.
Custom and International Environmental Law
Cases such as the Trail Smelter 5 and the Corfu Channel 6 provide
illustration of the ways in which general established principles of customary
international law can have effect in situations involving environmental degradation.
The general principle expounded in these cases is that no State may use its territory in
such a manner as to cause harm to the territory or interests of other States. This is a
principle of customary international law with clear environmental implications. For
example, in the Trail Smelter Case itself the United States of America claimed that a
smelter in Canada was emitting sulphur dioxide fumes which were damaging trees and
crops on the United States side of the border. The tribunal established by agreement
between the parties7 held that:
under the principles of international law, as well as the law of the United States, no
state has the right to use or permit the use of its territory in such a manner as to
cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence and the injury is established by
clear and continuing evidence.8

3
4
5
6
7
8

See the comprehensive collection of such conventions in Rusta and Simma (1975). Also see
Kiss (1983).
Burhenne-Guilmin et al (1986), 197.
Trail Smelter Arbitration (United States v Canada) 3 R. I. A. A. 1905.
(1949) I.C.J. Reports 4.
See the Convention for Settlement of Difficulties Arising from Operation of Smelter at Trail,
U.S.T.S. no. 893.
3 R. I. A. A. 1905, at 1965.
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On the basis of this principle the tribunal established a regime to govern the continued
operation of the smelter. State responsibility has been a traditional justification for
international regulation on environmental matters.
Resolutions. Declarations and Recommendations as Sources of Law
One of the ways in which principles relevant to the environment have been
expounded at the international level is through resolutions and declarations of intergovernmental organisations, and particularly through the United Nations General
Assembly. One cannot mention international environmental law, for instance,
without referring to the United Nations Conference on the Human Environment
(UNCHE), held in Stockholm in 1972 and attended by 113 delegations of member
states of either the United Nations or its specialized agencies. 9 From this Conference,
the aims and results of which will be discussed in detail subsequently, emanated the
Declaration of the United Nations Conference on the Human Environment. 10 Other
relevant declarations of the international community include the Declaration of Legal
Principles Governing the Activities of States in the Exploration and Use of Outer Space
(1963), 11 the Declaration of Principles Governing the Sea-bed and the Ocean Floor,
And the Subsoil thereof Beyond the Limits of National Jurisdiction (1970), 12 the
Nairobi Declaration on the State of the Worldwide Environment (1982), 13 the World
Charter for Nature (1982), 14 and the Declaration of the Hague (1989). 15
The establishment of standards to solve particular environmental problems,
whether among a certain regional group, or at a broader international level, is also
appropriately done through recommendations of inter-governmental or nongovernmental organisations. The standards thus established may be too specific in
some cases to become the subject of binding obligations in treaties, but the documents
can provide guidance to national Governments when formulating policy. 16
9

Notable absentees were delegates from the Soviet Union and the countries of Eastern Europe,
with the exception of Yugoslavia and Romania.
10 (1972) 11 LL.M. 1416.
11 General Assembly Resolution 1962(XV111).
12 General Assembly Resolution 2749(XXV).
13 (1982) 21 LL.M. 676.
14 (1983) 22 I.L.M. 456.
15 (1989) 19/2 Environmental Policy and Law, 78. The text of this Declaration was publicised
simultaneously in major newspapers around the world by signatory nations- see the Weekend
Australian, April 1-2, 1989.
16 See, for example the detailed provisions of the UNESCO Recommendation Concerning the
Safeguarding of the Beauty and Character of Landscapes and Sites (for text see Ruster and
Simma (1975), vol. XIV, 7275); the Unesco Recommendation Concerning the Preservation of
Cultural Property Endangered by Public or Private Works. (for text see Rusta and Simma
(1975), vol. XIV, 7289); and the Recommendation for the Protection at National Level of the
Cultural and Natural Heritage (Unesco DOC. 17C/107-(1972) 11 I.L.M. 1367) . Note,
however, that recent measures to protect the ozone layer, inspired by international concern,
have adopted quite specific control measures in binding protocol form and in fairly strong
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While resolutions, declarations and recommendations are not in themselves
sources of law under Article 38 of the Statute of the I.C.J., they can form the basis of
international custom as a recognised source of law. The question of the legal effect of
declarations of international organisations or meetings of States has been explored
through much academic comment. 17 Thirlway has described declarations as 'all
formal statements of a legal nature and purporting to express legal rules binding on
States, whether entitled resolutions, declarations or whatever, which are not embodied
in a treaty-document to which States are invited to express their specific assent in the
normal way.'18 He suggests that resolutions of the General Assembly, and presumably
of conferences convened by the General Assembly, at which the vast majority of
United Nations members are represented, such as UNCHE, may serve four purposes
relevant to the creation of international law. First, they may constitute State practice;
second, they may originate practice; third, they may corroborate rules of international
law; fourth, they may supply the opinio juris sive necessitatis. 19
Just as the principles contained in treaties and declarations can become a part
of general or special custom, so can recommendations of international or regional
organisations. Generally speaking recommendations of international organizations do
not create international obligations on Member States. 20 Recommendations of
international organisations can have an impact on the evolution of international law and
can 'indicate the paths which custom is following: 21 Given evidence of State
practice, and, crucially, opinio juris, they may indicate either general or special
custom which binds a limited number of States.22 This special custom may be regional
or non-regional. In the latter case it may bind States sharing socio-economic or
ideological interests. 23 Thus, for example, it is quite possible for custom to form
among the member States of Unesco. Many of the recommendations on environmental
issues contain quite specific details of appropriate national measures, and it seems
unlikely that such will form into binding custom. Irrespective of whether they do so or
language- see Montreal Protocol on Substances that Deplete the Ozone Layer,

ILM 1542.

(1987) 26

17 See Castaneda (1969); Alcehurst (1974-5); Johnson, D.H.N. (1955); Asamoah (1966);
Higgins (1963).
18 Thirlway (1972), 62-63.
19 Ibid, 63-64. See also Judge Tanaka, South West Africa Cases (1966) IC.J. Reports, 4, at
292: Akehurst (1974-5), 5-8: Bleicher (1969), 444-5.
20 See Castaneda (1969), 8-9 where he states: There is no doubt that the prevailing meaning [of
the term recommendation] is that of "invitation"; hence recommendations are only the
resolutions adopted with no intention of binding their addressees'.
21 Ibid at 21.
22 Recognized in the Asylum Case (1950)1CJ Reports, 276 and the Right of Passage Case (1969)
ICJ Reports, 39.
23 See Villiger (1985), 33.
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not, they provide useful indications of international and regional concerns on issues on
environmental importance. Further, one cannot ignore the political and moral force of
recommendations24 nor the additional social sanction involved in the failure by a
Member State to comply with a recommendation adopted by an international
organization. Thus, the importance of environmental recommendations must be
recognised; they may tend to have more effect on the conduct of states than their lack
of juridical force would suggest.
So far as the UNCHE Declaration 25 is concerned, it seems clear that States
did not intend to assume binding obligations under that document; it has been
described simply as a 'statement of basic outlook and principles, broadly acceptable to
all participating nations, designed to inspire and guide the peoples of the world in the
preservation and enhancement of the human environment.'26 As has been pointed out,
the Principles are essentially statements of what "must be done" but are not of course
intended to have any binding effect in themselves. 27 Thus, it would not be open to
argue that simply by reason of the inclusion of Principle 7, 'States shall take all
possible steps to prevent pollution of the seas by substances that are liable to create
hazards to human health, to harm living resources and marine life, to damage amenities
or to interfere with other legitimate uses of the sea', States have assumed an obligation
with regard to prevention of the pollution of the sea.28
The principles contained in the Declaration, however, have formed the basis
of much national and international action on the environment. Some of the principles
embodied in the Declaration were arguably already principles of customary
international law. Principle 21, for example, which provides that 'States have, in
accordance with the Charter of the United Nations and the principles of international
law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other States or of
areas beyond the limits of national jurisdiction', finds its basis in the notion of
sovereignty embodied in the Charter of the United Nations and the principles of State

24 Castaneda (1969), 11.
25

(1972) 11 LL.M. 1416.

26 See United Nations Conference on the Human Environment (1972), 2.
27 Brown, E.D. (1973), 209.
28 However, this principle has been included in many subsequent treaties, including

the
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter
(London 1972), the international Maritime Consultative Organization's Convention for the
Prevention of Pollution from Ships (1973) 12 !.LM. 1319, the Helsinki Convention on the
Protection of the Marine Environment of the Baltic Sea Area, the Paris Convention for the
Prevention of Marine Pollution from Land-Based Sources and the United Nations Convention
on the Law of the Sea.
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responsibility which are a recognised part of international law. The combination of the
two elements reaffirms the sovereign right of exploitation and regulates this in the light
of the new environmental realities.29 It extends the principle established in the Trail
Smelter Arbitration to apply to areas beyond national jurisdiction, such as the High
Seas and Antarctica.
It is arguable that many of the other principles embodied in the Declaration
have or may eventually become a part of customary international law. The first
principle, that 'Man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and wellbeing and he bears a solemn responsibility to protect and improve the environment for
present and future generations', could now be regarded as part of general international
law, given the vast number of international documents based upon this principle and
the enormous amount of domestic legislation. 30
Further, Principle 2 that 'the natural resources of the earth, including the air,
water, land, flora and fauna and especially representative samples of natural
ecosystems must be safeguarded for the benefit of present and future generations
through careful planning or management, as appropriate' and Principle 3, that 'the
capacity of the earth to produce vital renewable resources must be maintained and,
wherever practicable, restored or improved' form the basis of the notion of sustainable
development, as explained in the World Conservation Strategy 31 and the World
Commission on Environment and Development's report Our Common Future (the
Brundtland Report).32 This principle has received widespread support from the
international community and is one of the five general principles of the World Charter
for Nature, adopted by the General Assembly on 28 October 1982. 33 In this Charter the
General Assembly provides that, 'ecosystems and organisms, as well as the land,
marine and atmospheric resources that are utilized by man, shall be managed to
achieve and maintain optimum sustainable productivity, but not in such a way as to
endanger the integrity of those other ecosystems or species with which they coexist'.
The Development of International Environmental Law
The development of international environmental law has been in response to
the increasing realisation that a significant number of environmental issues transcend
29 See Timagenis (1980), 94. On this point see Peters et al (1989).
30 This view is supported by Timagenis, at least so far as responsibility to protect the
environment is concerned- ibid at 88.
3 1 IUCN, UNEP and World Wildlife Fund (1980).
32 World Commission on Environment and Development (1987).
33 (1983) 22 F.L.M. 456
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national boundaries and that many of the environmental problems facing the world can
most effectively, and in some cases only, be resolved through international regulation
and cooperation.
Some issues that have arisen are inherently international because of their
global ecological scope. Examples are the problems of marine and air pollution, acid
rain, the "Greenhouse Effect" and protection of the ozone layer. Apart from these
obviously international issues, there are others which have a real importance beyond
national boundaries. Among such issues we would have to include the protection of
floral and faunal species. Extinction of species through destruction of habitat or any
other means results in a diminishing of the genetic pool, with consequences for
scientific research which effect people from all nations. 34 Loss of unique cultural and
natural sites will diminish the quality of life for both present and future generations.
Thus, international law has a role to play in proscribing standards for
protection and providing for schemes of assistance. Further, the sharing of scientific
data, analysis and experience between countries is essential in assessing environmental
problems and appropriate reactions to them. As we shall see, international and
regional organizations are now involved in a plethora of environmental activities. The
organizations involved are inter-governmental and non-governmental, specifically
established to deal with environmental issues, or with broader objectives. There are
now bilateral and multilateral conventions and recommendations on a vast range of
subjects relevant to the environment.35
The development of international environmental law can be seen in three
stages which are marked by different characteristics which reflect changing
international values and understanding of environmental issues.

The First Stage
International efforts to promote conservation of living resources date from
before the beginning of the twentieth century. 36 The treaties negotiated during this

34 See World Charter for Nature (1983) 22 !.LM 456.
35 Ruster and Simma (1975), have classified the concerns of international environmental law
into the following subject areas: regulation of marine pollution; protection of fauna and flora
on land; conservation of living resources of the sea; protection of fresh water resources;
peaceful uses of atomic energy; protection of the cultural heritage; air and noise pollution; and
prohibition of the use of chemical weapons, along with a miscellaneous category. We would
certainly now have to include a new category of global atmospheric change, including
protection of the ozone layer and regulation to reduce the "Greenhouse Effect" - two of the
major concerns of international environmental law today.
36 See, for example, the Austria/Hungary-Italy Declaration for the Protection of Birds Useful to
Agriculture, November 5 and 29, 1875, Martens, Nouveau recueil general de traites et autres
actes relatiA aux rapports de droit international deuxieme serie, Vol. 4, 289. See also the
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period exhibited three characteristics. First, they were concerned with the protection of
living resources valuable to man, 37 and usually specifically with preventing the
depletion of the fisheries resource. 38 The Conventions of this period also demonstrate
a general lack of recognition that the environment might have some value beyond that
of an economic resource. In the 1936 international Agreement for the Regulation of
Whaling, 39 for example, signatories were motivated not by concern for the whales
themselves nor for the part they play in the ecological structure of the oceans, but by
the need to protect the economic value which the whales represented. Thus, the
Preamble states that the signatories, 'desiring to secure the prosperity of the whaling
industry and, for that purpose, to maintain the stock of whales have agreed' to the
measures adopted in the Convention.
Second, the conventions were largely concerned with the direct killing of
wildlife for sport and commerce and afford little or no protection from threats such as
environmental degradation or loss or habitat; there was an absence of recognition of the
importance of an ecological approach to environmental protection. 40
A third characteristic of these early treaties was the unwillingness of
sovereign states to adopt true obligations in relation to environmental protection in
their own territories. Consequently, the language used in the agreements was nebulous;
in the main they did not go beyond such cautious phrases as "explore the possibility of"
and "give consideration to".41 For example, under the Convention Relative to the
Preservation of Fauna and Flora in their Natural State (1933),42 the Contracting Parties
International Phylloxera Convention, Berne, November 3, 1881 between Germany, AustriaHungary, France, Portugal, Switzerland, ibic4 vol. 8, 435.
37 There were numerous conventions signed in the first two decades with regard to fishing and
common waterways (see note 33). On other issues see: the 1902 Convention to Protect Birds
Useful to Agriculture, signed in Paris, Reichsgesetzblatt 1906, no. 2, 89; the 1911 Treaty
between the United States of America and Great Britain providing for the Preservation and
Protection of Fur Seals, signed at Washington in Malloy (ed) Treaties, Conventions,
International Acts, Protocols and Agreements Between the USA and Other Powers, 1910-

1923, Washington, 1910, Vol. TIT, 2629; Great Britain, Germany, Spain, Congo, France,
Italy and Portugal: Convention Designed to Ensure the Conservation of Various Species of
Wild Animals in Africa, which are useful to Mankind or Inoffensive, London, May 19, 1900,

Martens, Nouveau recueil general de traites et autres actes relatifs aux rapports de droit
international deuxieme serie, vol. 30 at 430.
38 See Agreement concluded between the delegates of the Kingdom of Italy and the Kingdom of
the Serbs, Croats and Slovenes, Regarding a Draft Convention for the Regulation of Fishing
in the Adriatic, signed at Brioni, September 14, (1921) 19 LNTS, 14/39; Convention
Between the Republic Regarding Fishing Regulations in the Gulf of Finland, Helingfors,
September 20, (1922) 19 LNTS, 143/151; Convention Between Estonia and Latvia for the
Protection of Fish and the Regulation of Fishing, Rieu, October 28, (1925) 54 LNTS , 233;

and other agreements cited in Ruster and Simma (1975), vol. VI, 2574-2669.
39 (1936) 190 LNTS, 80.
40 See Caldwell (1972), 58.
41 lbid
42 (1933) 172 LNTS, 242.
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undertook to 'explore forthwith the possibility of establishing in their territories
national parks and strict natural reserves as defined in the preceding Article. 43
Further, Article 4 of that Convention provided that the Contracting Governments 'will
give consideration in respect of each of their territories to' a series of administrative
measures. Another example of this sort of tendency is provided by the Convention on
Nature Protection and Wildlife Preservation in the Western Hemisphere (1940).44 By
that Convention the Contracting Parties undertook to 'explore at once the possibility of
establishing in their territories national parks, national reserves, nature monuments and
strict wilderness reserves. 45
There are a number of international values and perceptions which were
prevalent during the first stage and which are reflected in the international
environmental law developments during that stage. First, there was the view that the
environment was to be seen in terms of its economic value to Mankind. Second, the
perception was that the living resources of the world can be separated from the
broader environment. Third, while there was a recognition of the importance of
international regulation with regard to some narrow aspects of the environment this
did not in general extend beyond migratory species and common waterways. Fourth,
there was insufficient concern over environmental protection for States to accept
stringent international obligations on the subject.

The Second Stage
The setting up of the United Nations and its specialised agencies in 1945
provides a convenient marking point for the beginning of the second stage of the
development of international environmental law. At this time there was a clear
expansion in all areas of international activity and environmental issues were among
those which came to be dealt with in a significant way. This was partly the result of
the international organization which followed the Second World War.
This stage exhibits three major characteristics so far as the development of
international environmental law is concerned. The first is the degree of involvement of
international governmental, non-governmental and regional organisations in the area;
43 Article 3.1.
44 (1940) 161 UNTS, 194.
45 Article II. See also the Convention between the United States of America and the United States
of Mexico for the Protection of Migratory Birds and Game MammaLc, Mexico, Feb 7th, 1936,
(1936) 178 LNTS, 310 which, in Article 1 provides that:
In order that the species may not be exterminated, the high contracting parties declare that it
is right and proper to protect birds denominated as migratory whatever may be their origin,
which in their movements live temporarily in the United States of America and the United
Mexican States, by means of adequate methods which will permit, in so far as the respective
high contracting parties may see fit, the utilization of said birds rationally for the purposes of
sport, food, commerce and industry.
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the second is the change towards an ecological approach to the environment and a sense
of the inherent value of the natural world; and the third is the enormous expansion in
the number and type of environmental treaties and their subject matter. Each of these
features will be discussed in turn.
International Organization

The first feature of the period is international and regional organisation to
further environmental objectives. This is reflected in the mandates and activities of
United Nations Organisations, the establishment of non-governmental organisations
with environmental objectives, and the increasing involvement of regional
organisations in studying environmental problems and in the establishment of
appropriate standards for environment protection.
United Nations Specialised Agencies

While the United Nations Charter makes no specific reference to
environmental issues, there is clear emphasis on international organization to achieve
cooperation in resolving international problems of an economic, social, cultural, or
humanitarian character.46 Further, the mandates of a number of the United Nations
specialised agencies have enabled them to deal with different environmental issues
since their establishment. For example, the World Meteorological Organization
(WMO) had and still has a clear mandate to investigate air pollution and weather
patterns.47 The World Health Organization (WHO) deals with the effects of
environmental pollution on human health. The Intergovernmental Maritime
Consultative Organization (IMCO) assesses marine pollution problems and appropriate
responses. The International Civil Aviation Organization (ICAO) lays down standards
for aircraft noise pollution.
While protection of the environment was not a central aim in the
establishment of the United Nations Scientific, Educational and Cultural Organization
(Unesco), the organisation has played an important role in international environmental
matters. The preamble to the Constitution of Unesco refers to the need to diffuse
culture and science among all of humanity to ensure peace in the world. 48 Unesco's
primary purpose is stated to be 'advancing, through the educational and scientific and
cultural relations of the peoples of the world, the objectives of international peace and
46 See Articles 1.3 and 55 of the Charter of the United Nations.
47 This mandate can be ascertained from the Convention of the World Meterological
Organization, signed at Washington on 11 October, 1947 which provides in Article 2 that the
purposes of the Organization include facilitating 'worldwide cooperation in the establishment
of networks of stations for the making of meterological observations or other geophysical
observations related to meterology, to promote the establishment and maintenance of
meterological centres charged with the provision of meterological services', 304 UNTS, 92.
48 Signed at London on 16th November 1945, (1945) 4 UNTS, 275.
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the common welfare of manIcind'.49 By Article 1.2 the Organization is to assume,
inter alia, the conservation and protection of the world's inheritance of books, works of
art, and monuments of history and science and to recommend to the nations concerned
the necessary international conventions. From its earliest years, Unesco has been
involved in environmental activities, including research on natural resources and Arid
Zone Research and Humid Tropics Research. 50
During the 1950s and 1960s, as serious environmental problems became
more evident, the various specialised agencies became increasingly involved in
projects with an environmental flavour; in 1954 the Inter-governmental Maritime
Consultative Organization (IMCO) adopted the International Convention for the
Prevention of Pollution of the Sea by Oil and created a subcommittee to keep the
subject of oil pollution under constant review; in 1963 the United Nations set up
international commissions for the protection of the Moselle and the Rhine against
pollution; in 1967 the World Meteorological Organization began the World Weather
Watch.
Non-governmental Organizations

As part of this growing international organization of environmental law, the
second phase is marked by the growth of non-governmental organisations concerned
with the environment. These NGOs developed to fulfil a need for expertise and
research within specialised areas in order to facilitate effective international action by
inter-governmental organisations on environmental matters. The NGOs also operate as
interest and lobby groups on the international scene. The most important NGOs active
in the formulation of international environmental policy, and which perform important
roles in the implementation of the World Heritage Convention, are described briefly
below.
(i) IUCN

One of the more important non-governmental organizations, from the
environmental point of view, established in this post-World War II period was the
International Union for the Conservation of Nature and Natural Resources (IUCN).
The IUCN was established in 1948 following a conference at Fontainebleau convened
by Unesco and the Government of France. Its formation was part of the move away
from seeing the natural environment simply as a source of natural resources in an
economic sense.51 The organization is not part of the United Nations system but works
closely with the various organs and specialised agencies of the U.N. The preamble of
49 See the preamble to the Constitution of UNESCO, !bid
50 Wilson (1971).
51 Caldwell (1972), 75.
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the statutes of the IUCN recognizes the intrinsic value of nature and natural resources,
referring to the inspiration of spiritual life of natural beauty and to the economic,
social, educational and cultural importance of nature.52
The objects of the Union include: encouraging and facilitating cooperation
between governments, national and international organizations and persons concerned
with the conservation of nature and natural resources; promoting national and
international action, scientific research and education in respect of the conservation of
nature and natural resources; and preparing draft international agreements relating to
the conservation of nature and natural resources and encouraging governments to
adhere to agreements once concluded.53 Membership of the IUCN is open to States
and government agencies, national and international non-governmental
organizations.54 Its main policy organ is a General Assembly, which is assisted by a
Council, Bureau, Commissions and a Director General. Much of the IUCN's work is
done through its commissions, including the Survival Service Commission, through
which the IUCN investigates the status and ecology of rare species of plants and
animals, the Commission on Education, the Commission on Ecology, the International
Commission on National Parks and the Environmental Policy, Law and Administration
Commission.55 As we shall see in Chapter III, the IUCN plays an important role in the
scheme of international cooperation established under the World Heritage Convention
(ii) The Rome Centre

Another significant environmental NGO established during this stage is the
International Centre for the Study of the Preservation and Restoration of Cultural
Property (the Rome Centre), which also plays a role in providing information to, and
advising, the World Heritage Committee. The Rome Centre was established pursuant
to a resolution of the Ninth session of the General Conference of Unesco. 56 The
functions of the Centre include: collecting, studying and circulating information
concerned with scientific and technical problems of the preservation and restoration of
cultural property; coordinating, stimulating and instituting research in this domain; and
giving advice and recommendations on general or specific points concerned with the

52 See Revised Statutes of the International Union for the Conservation of Nature and Natural
Resources, Geneva, April 22, 1977 - Proceedings of the 13th General Assembly of the
International Union for the Conservation of Nature and Natural Resources, Morges, 1977,
155.
53 Article 1, of the Statutes, ibid
54 Article II.
55 Caldwell (1972), 77.
56 9C/Res. 4.53.
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preservation and restoration of cultural property.57 Membership of the Centre is open
to all States members of Unesco, and associate membership to public or private
institutions of a scientific or cultural nature.58
(iii)

icomos

In 1965 a third important non-governmental international organization, the
International Centre for the Conservation of Monuments and Sites (ICOMOS), was
established, again from an initiative of Unesco. ICOMOS acts as a link between the
experts in all disciplines relating to monuments and sites and the bodies engaged in
conservation work, largely through its national committees. ICOMOS also plays a very
important role in advising the World Heritage Committee on issues within its areas of
expertise which arise under the World Heritage Convention. 59
Regional Organization

During this stage regional organisations also became involved in developing
environmental standards. The Organization for Economic Co-operation and
Development (OECD) was engaged in environmental studies which included the
management of air and water resources, noise, pesticides and trans-frontier pollution. 60
Other developments in regional organizations in the 1960s included the creation by the
North Atlantic Treaty Organization of a Committee on the Challenges of Modern
Society with environmental problems as a major aspect of its mandate, 61 the adoption
by the Organization for African Unity of the African Convention for the Conservation
of Natural Resources ,62 and the Council of Europe's involvement in environmental
activities, including the setting up of the International Commission for the Protection of
the River Rhine against Pollution, the European Water Charter and the International
Plant Protection Convention.. 63
The Ecological Approach

Along with the growth in international organisations involved in
environmental activities and with the expansion of already established organisations
into the area of environmental research and regulation, the stage is also marked by a

Article 1 of the Statutes of the International Centre for the Study of the Preservation and
Restoration of Cultural Property, New Delhi, 1956 - United States Treaties and Other
International Agreements, Vol. 22, Part 1,19.
58 Articles 2 and 3.
59 See Chapter III.

57

60 Kay and Jacobson (1983), 90.
61
'bid
USTS 981.
62
63 Wilson:(1971), 65.
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change in attitude towards an ecological approach to the environment and a sense of the
inherent value of the natural world. This is the second characteristic of the stage.
The trend towards the ecological approach became evident even before
1945. In two of the early conventions there was a discernable move towards
recognition of the intrinsic value of aspects in the environment in contrast to
recognizing purely their economic value, and of the importance of the protection of
habitat. Thus, the Preamble to the Convention Relative to the Preservation of Fauna
and Flora in their Natural State 64 provides:
Considering that the natural fauna and flora of certain parts of the world, in
particular Africa, are in danger, in present conditions, of extinction or permanent
injury;
Desiring to institute a special regime for the preservation of flora and fauna;
Considering that such preservation can best be achieved by the constitution of
national parks, strict nature reserves, and other reserves within which the hunting,
killing or capturing of fauna, and the collection or destruction of flora shall be
limited or prohibited...

The Convention goes on to provide that Contracting Governments shall explore the
possibility of setting up national parks and strict nature reserves, as defined in the
Convention, in their territories,65 and sets out comprehensive measures for protecting
flora and fauna within those areas.
Similarly, the preamble to the Convention on Nature Protection and Wildlife
Preservation in the Western Hemisphere66 provides:
The Governments of the American Republics, wishing to protect and preserve in
their natural habitat representatives of all species and genera of their native flora
and fauna, including migratory birds, in sufficient numbers and over areas extensive
enough to assure them from becoming extinct through any agency within man's
control; and
Wishing to protect and preserve scenery of extraordinary beauty, unusual and
striking geologic formations, regions and natural objects of aesthetic, historic or
scientific value...

The terms of the Convention require Contracting Governments to explore the
possibility of establishing national parks and reserves, as defined in the Convention,
and provide for measures to protect wildlife.

64 (1933) 172 LNTS, 242.
65 Article 3.
66 (1940) 161 UNTS, 194.
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This ecological approach was expanded in the second stage of the
development of international environmental law. In recognition of the importance of
ecological relationships Unesco convened an Inter-Governmental Conference of
Experts on a Scientific Basis for Rational Use of the Resources of the Biosphere in
1968. This Conference represented a step forward in that it began to recognize the
importance of ecological relationships.67 The Conference was followed in 1970 by the
establishment of Unesco's Man and the Biosphere programme to promote research
designed to provide practical answers for decision-makers involved in the interactions
between natural systems and man's activities.
Expansion in Environmental Law

The third feature of the stage is the enormous expansion in the number and
type of environmental treaties, the subject-matter and terms of which reflect the
broadening of the environmental issues of concern to the international community, as
well a new recognition of the inherent of the natural world.
The International Geophysical Year of 1957/8 gave international cooperation
a major impetus by demonstrating the possibility and effectiveness of tacking
worldwide scientific problems at the international leve1. 68 The International
Geophysical Year provided the impetus for the enormous expansion in the body of
international environmental law in the 1960s and 1970s. There was increasing
domestic awareness of environmental issues, encouraged by the buoyant economies of
industrialized states which meant that governments were free to spend time and
resources considering environmental effects of development. The prominent and much
publicized effects of contemporary environmental disasters also played a role in the
development of domestic environmental awareness. 69 It became evident that the
necessary scientific information to tackle problems effectively could only be gained
through international cooperation. Many problems, such as transboundary pollution in
Europe, could only be tackled at the international level. There was clear evidence of
the continuing deterioration of the environment and scientific forecasts made many fear
for the future of the planet.
A number of conventions were negotiated to address these problems,
including the 1954 International Convention for the Prevention of Pollution of the Sea
by 011, 70 under which Contracting Governments undertake significant obligations to

67 Caldwell (1972), 73.
68 Holdgate et a/ (1982), 4.
69 Kay and Jacobson (1983), 1 and United Nations Environment Programme, The Environment
in 1982; Retrospect and Prospect, 3-4.
70 (1954) 327 UNTS,4.
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prevent this form of marine pollution; the Antarctic Treaty of 195971 which, although
not dealing with the Antarctic environment as such, provides, inter alia, for the
exchange of scientific information with respect to Antarctica and prohibits the
exploding of nuclear weapons or the disposal of radioactive waste in Antarctica; and
various agreements concerning the peaceful use of the commons.72
The development of international environmental law in the second stage
reflects the changing attitudes of the international community towards the
environment. The utilitarian philosophy of early years is replaced by an understanding
of the broader value of the environment, and of the importance of protecting ecological
systems. The growing sense of the importance of environmental issues is reflected in
the increasing international, regional and non-governmental activities aimed at
addressing those issues. This expansion meant that the international approach to
environmental issues was fragmented through the large numbers of organisations which
were now involved.

The Third Stage
By the end of the 1960s it had become clear that the fragmentation of
international activities through the United Nations system, regional groups and nongovernmental organisations was not a sufficiently effective means of tackling
international environmental problems; some kind of overall programme and central
coordinating body was needed. In recognition of this, the United Nations General
Assembly in 1968 adopted the initiative of the Swedish delegation and resolved to hold
the United Nations Conference on the Human Environment (UNCHE). The purpose of
the Conference was said at that time to be:
to provide a framework for comprehensive consideration within the United Nations
of the problems of the human environment in order to focus the attention of
Governments and public opinion on the importance and urgency of this question and
also to identify those aspects of it that can only or best he solved through
international cooperation and agreement .73

Environment and Development

Considerable preparation was involved in the lead up to the Conference. It
was necessary to negotiate with the developing countries who were wary of the new
environmental consciousness. Prior to the decision to hold UNCHE, the developing

71 (1959) 402 UNTS, 71.
72 Including the Treaty on Principles Concerning the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies (1967) 610 UNTS, 206;
and United Nations General Assembly Resolution No. 1962 (XVIII) - Declaration of Legal
Principles Governing the Activities of States in the Exploration and Use of Outer Space,
December 13, 1963 among many others.
73 United Nations General Assembly Resolution 2398 XXIII (Dec 3 1968).
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world had not generally been involved in negotiation of agreements related to the
environment. Relevant bilateral and multilateral conventions were basically negotiated
between the European powers. This was largely because, simply by reason of the fact
of their under-development, many of the developing nations did not face the
environmental degradation of the Northern European region in the first half of the
century. However, during the 1950s and 60s, the global ecological nature of many
environmental problems became obvious. Further, it was apparent that in the process
of development, the third world was beginning to face the same environmental
problems that the rest of the international community was suffering from. The
importance of involving developing nations in tackling environmental issues was clear.
In the lead up to the Stockholm Conference the Third World was reluctant to
become involved. They were concerned that their development was threatened by the
movement, and saw the traditional environmental concerns of industrialised countries
as irrelevant to the developing world. 74 However, through a series of meetings, and
particularly the 1971 Founex Panel of Experts on Development and Environment and
the meeting of the SCOPE/UNCHE working party on environmental problems in
developing countries, held in Canberra in 1971, compromise was reached. 75
Industrialized nations began to accept that the problems of human poverty,
overpopulation, lack of sanitation and prevalence of disease in many nations were
among the most important environmental issues to be confronted. The developing
world in turn began to accept that it was in their interests that solutions were found to
the problems of pollution, resource utilization, conservation of natural resources,
among others:76
While some reconciliation was reached at Stockholm, it is still the case that
developing countries in particular 'are not willing to accept international limitations on
their economic policies which might result in a slowing down of their development.' 77
One of the major problems in international environmental law making over the last two
decades has been in coming to grips with the relationship between the environment and
development. How, for example, can one appropriately impose uniform international
standards on States with vastly different levels of economic development?

74 Leonard and Morell (1981), 282-3.
75 United Nations Environment Programme, The Environment in 198Z (1982), 4-5.
76 In the end the Conference was boycotted not by the developing countries, who reacted
favourably to the broad agenda of the Conference, but by the Soviet Union and other Eastern
European Communist States, protesting the failure of the Conference to accord full
participation privileges to the German Democratic Republic.
77 Timagenis (1980), 16.
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Successful negotiation with the developing nations over environmental
regulation will still depend, to a large extent, on achieving a good balance between
developmental imperatives and environmental demands. 78 Where multi-lateral
environmental conventions are negotiated it may be necessary to include special
dispensations for developing countries in order to encourage their participation. 79 In
many cases the developing world simply does not have the resources to redress existing
environmental problems. It is crucial, therefore, that schemes of international
assistance and aid be established in appropriate circumstances. 80
The United Nations Conference on the Human Environment (UNCHE)

It was against this background that the agenda for UNCHE was developed
through meetings of the preparatory committee set up by the General Assembly of the
United Nations.8 I In addition to consideration of a Declaration on the Human
Environment, six main items were to be addressed: the planning and management of
human settlements for environmental quality; environmental aspects of natural resource
management; identification and control of pollutants of broad international
significance; educational, informational, social and cultural aspects of environmental
issues; development and environment; and the international organizational implications
of action proposals. Detailed work on specific proposals went forward in
intergovernmental working groups concerned with marine pollution, conservation,

78 See Tsamenyi and Blay (1989), 22. The recent Declaration of the Hague (1989), for example,
in addressing the problem of atmospheric change, recoenises that:
What is needed here are regulatory, supportive and adjustment measures that take into account
the participation and potential contribution of coutries which have reached different levels of
development. Most of the emissions that effect the atmosphere at present originate in the
industrialized nations. And it is in these same nations that the room for change is greatest,
and these nations are also those which have the greatest resources to deal with this problem
effectively.
The international community and especially the industrialized nations have special
obligations to assist developing countries which will be very negatively affected by changes
in the atmosphere although the responsibility of many of them for the process may only be
marginal today.
79 For example, under the Montreal Protocol on Substances that Deplete the Ozone Layer, (1987)
26 LL.M. 1542, developing countries whose annual calculated level of consumption of
relevant ozone-depleting substances is less than 0.3 kilograms per capita are permitted to
delay applying the control measures for a period of ten years (Article 5.1). Further, to help
developing countries meet their international obligations under the Protocol, the developed
countries also make undertakings to facilitate access to environmentally safe alternative
substances and technology for the developing nations and to assist them to make expeditious
use of such alternatives; and to facilitate the provision of subsidies, aid, credits, guarantees or
insurance programmes to the developing countries for the use of alternative technology and
for substitute products (Articles 5.2 and 5.3).
80 The ad hoc arrangements made between Unesco and various developing nations to salvage
various of their important cultural sites are a classic example of such cooperation- see Chapter
The World Heritage Convention establishes a permanent system for achieving such
cooperation.
81
By Resolution 2581 (XXIV).
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monitoring and a draft declaration on the human environment. International nongovernmental organizations also took a major role.
The Declaration that was adopted at the conclusion of the Conference
proclaimed a world-wide desire to preserve and enhance the human environment and
enunciated principles to guide efforts towards this goal.82 The Declaration is an
important statement of basic outlook and principles, broadly acceptable to all
participating nations, designed to inspire and guide the peoples of the world in the
preservation and enhancement of the human environment. 83 It takes account of the
concerns of the developing countries, making the point that in those states most of the
environmental problems are caused by under-development. 84 It stresses the need for
international cooperation:
A growing class of environmental problems, because they are regional or global in
extent or because they affect the common international realm, will require extensive
cooperation among nations and action by international organizations in the
common interest. 85

The Declaration enunciates 26 principles covering such issues as
safeguarding of representative samples of natural ecosystems, halting the discharge of
toxic substances or other substances and the release of heat, pollution of the seas, issues
of development, education, poverty, population. Principle 24 states as follows:
International matters concerning the protection and improvement of the
environment should be handled in a cooperative spirit by all countries, big and
small, on an equal footing. Co-operation through multilateral or bilateral
agreements or other appropriate means is essential to effectively control, prevent,
reduce and eliminate adverse environmental effects resulting from activities
conducted in all spheres, in such a way that due account is taken of the sovereignty
and interests of all states.

The Conference adopted an action plan with 109 specific recommendations
for international steps that should be taken with respect to the environment. 86 These
recommendations are grouped under the agenda headings and cover a broad range of
topics, including: development assistance in the planning of human settlements;87
long-term programmes of improvement and global promotion of the environment; 88
international acquisition of knowledge and transfer of experience on soil capabilities,

82 The Declaration can be found at (1972) I I LLM. 1416.
83 Mid
84 Para 4.
85 Para 7.
86 The Action Plan for the Human Environment can be found at (1972) 11 1.L.M. 1421.
87 Recommendation 1.
88 Recommendation 2.
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degradation, conservation and restoration;89 minimizing the release to the environment
of toxic or dangerous substances;90 and establishing an information programme to
create the awareness which individuals should have of environmental issues. 9 1
The Action Plan is comprehensive, covering a great range of environmental
issues, and is very specific in many of its recommendations which are addressed to
national governments, the Secretary-General of the United Nations and various United
Nations Agencies. It reflects the sense of alarm and urgency which was engendered by
scientific evidence of the continuing deterioration of the many different aspects of the
environment and the progression towards taking a holistic view of the relationships
between population, resources and the environment. 92
The United Nations Environment Programme (UNEP)

Perhaps the most important achievement of the Stockholm Conference, apart
from the bringing about of a greater awareness of environmental issues and a
determination to address them, was the institutional framework which was established
to provide an ongoing forum for the identification, monitoring and solution of
environmental issues. 93 Central monitoring of environmental problems and
coordination of international responses is very much a feature of this third stage in the
development of international environmental law. So far as the institutional
arrangements were concerned, the Conference recommended the establishment of the
institutional machinery to constitute what was to be known as the United Nations
Environment Programme (UNEP), to be responsible for the implementation of the
Action Plan and for any other future environmental activities undertaken by the United
Nations. Four bodies were established by resolution 2997 (XXII) of 15th December
1972. They were the Governing Council of the United Nations Environmental
Programme; the Environmental Secretariat, headed by the Executive Director of the
Environment Fund, and the Environment Coordination Board2 4

89 Recommendation 20.
90 Recommendation 71.
91 Recommendation 97.
92 Kay and Jacobson (1980), 72.
93 In the lead up to the Stockholm Conference different suggestions were made about the
institutional implications of the new international environmental consciousness; they
included: a proposal for the development of a new organisation, established outside the United
Nations by the major industrial and polluting states of the northern hemisphere; the
suggestion that a "global authority" be created within the framework of the United Nations
with the authority to police and enforce environmental regulations; or simply expanding the
work of the specialised agencies of the United nations as needed - see Hargrove (1972), 9.
94 The programme is based in Nairobi and funds a wide range of environmental projects through
voluntary contributions from Member States. Examples of projects funded by the UNEP
include: the preparation by IUCN of the World Conservation Strategy and the contribution to
the evolution of the Strategy's basic themes and structure; the compilation by Unesco of a
world register of rivers discharging into oceans; the development of the South Pacific
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UNEP is responsible for instituting the Stockholm Action Plan. The General
policy objectives of the UNEP are:
(a) Toprovide, through interdisciplinary study of natural and man-made ecological
systems, improved knowledge for an integrated and rational management of the
resources of the biosphere, and for safeguarding human well-being as well as
ecosystems;
(b) To encourage and support an integrated approach to the planning and
management of development, including that of natural resources, so as to take
account of environmental consequences, to achieve maximum social, economic and
environmental benefits;
(c) To assist all countries, especially developing countries, to deal with their
environmental problems and to help mobilize additional financial resources for the
purpose of providing the required technical assistance, education, training and free
flow of information and exchange of experience, with a view to promoting the full
participation of developing countries in their national and international efforts for
the preservation and enhancement of the environment.95

UNEP is the "environmental consciousness" of the United Nations 96 and acts
primarily as a catalyst for environmental action, often becoming involved in
cooperative efforts with United Nations agencies and other inter and non-governmental
organisations such as the IUCN27 It is responsible for the "Earthwatch" programme
which monitors pollution and other environmental factors. It also prepares a yearly
report on the "State of the Environment", highlighting for policy-makers and the public
the major environmental issues for that year.
The question of the effectiveness of the UNEP has been a source of continual
debate in the international community. There seems to be a general consensus that
improvements in the efficiency and direction of the programme could be made. A new
world environmental order, comprising a more powerful international organization
within the United Nations to protect the world environment was proposed at the Hague
Environment Summit in 1989. The Declaration of the Hague98 supports the
establishment of an entity with the powers to initiate and enforce international

Regional Environment Program- 'United Nations Environment Program', in June 1983,

Australian Foreign Affairs Review, 238.

95 Decisions of the Governing Council of the United Nations Environment Programme at its
First Session, June 21-22, 1973. For text see Ruster and Simma (1975), vol. 1, 183.
96 See 'United Nations Environment Program', June 1983, AFAR
97 For example, UNEP has been working with the WMO to assemble information on the
environmental impact of weather modification, with IUCN and FAO to review the status and
effectiveness of legislation for the protection of wildlife and habitats and for the conservation
of living marine resources; has cooperated with other UN bodies to control pollution in
several marine regions such as the Persian Gulf, the Carribean and the Gulf of Guinea; and has
worked with the EUCN and WMO in the development and adoption of several international
conventions- see UNEP article (1977) 3 Environmental Planning and Law Journal, 58.
98 See the Weekend Australian, April 1-2, 1989.
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agreements to control pollution, legal compliance with which would be ensured by the
International Court of Justice. 99 The new environmental order would include an
executive body (Globe), a judicial branch- the World Court- and a legislative one,
which would be the UN Assembly. 100 It is envisaged that the new organization might
incorporate "a strengthened version of UNEP". 101 The whole proposal will be
reviewed at the 1992 UN meeting in Stockholm to review the UNEP's character.IO 2
Post- 1972 Developments

The Stockholm Conference, the Action Plan and the establishment of the
United Nations Environment Programme provided a new impetus to international
environmental law. Conventions and recommendations on a vast range of
environmental topics were adopted in great numbers; in the decade 1971-1980 over 500
such agreements were concluded as compared to less than 300 in the previous
decade. 103 International agreements concluded in the early seventies included the
Convention for the Conservation of Antarctic Seals, 104 the Nordic Convention on the
Protection of the Environment, 105 the Convention for the Prevention of International
Trade in Endangered Species of Wild Fauna and Flora, 106 the Convention for the
Protection of Wetlands of International Importance, 107 the Convention for the
Prevention of Pollution from Ships 108 and the Economic Commission for Europe's
Convention on Long Range Transboundary Air Pollution. 109 In the decade after
Stockholm there were conferences on population (Bucharest, 1974), food (Rome,
1974), human settlements (Vancouver, 1976), water (Mar de Plata, 1977) and
desertification (Nairobi, 1977).
Following the reconciliation between the Less Developed Countries and the
Developed Countries which had been reached at Stockholm, the third world became
more involved in environmental issues, ratifying Conventions and participating in
international cooperative programmes dealing with environmental problems. For
example, an 'Asian Plan of Action on the Human Environment' was adopted in 1974
by the United Nations Economic Commission for Asia and the Far East. In the present
99 (1989) 1912 Environmental Policy and Law, 44.
100 'bid

101 Ibid
102 !bid
103 These figures are arrived at from counting the numbers of such agreements identified by Ruster
and Simma (1975), in their comprehensive set of volumes.
104 (1972) 11 LLM. 257.
105 (1974) 13 LLM. 591.
106 (1973) 12 LLM. 1085.
107 (1972) 11 LLM. 969.
108 (1973) 12 LLM. 1319.
109 (1979) 18 LLM. 1442.
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decade developing nations of the South Pacific Region have adopted environmental
conventions, including the South Pacific Forum's South Pacific Nuclear Free Zone
Treaty (1985) 110, and the South Pacific Region's Convention for the Protection of the
Natural Resources and Environment of the South Pacific Region. 111 This latter
convention is one of a number adopted as a result of the UNEP's Regional Seas
Programme, which was initiated in 1974 as 'an action-oriented programme having
concern not only for the consequences but also for the causes of environmental
degradation and encompassing a comprehensive approach to combating environmental
problems through the management of marine and coastal oceans.' 112
Other conventions adopted by developing regions as a result of this
programme include the Convention for Cooperation in the Protection and Development
of the Marine and Coastal Environment of the West and Central African Region
(1981) 113 and the Convention for the Protection and Development of the Marine
Environment of the Wider Caribbean Region (1983). 114
A large number of multilateral environmental conventions were adopted in
the 1980s. One of the most important of these is the 1982 United Nations Convention
on the Law of the Sea . 115 The Convention covers a broad range of issues relevant to
the protection of the marine environment, including conservation of the fisheries and
other living resources116 and pollution.117 It is also the first major multilateral
convention to deal with the issue of pollution from land-based sources. 118
The 1985 Vienna Convention for the Protection of the Ozone Layer, 119 and
the 1987 Montreal Protocol on Substances that Deplete the Ozone Layer 120 address one
of the new environmental issues that has emerged in the most recent stage in the
development of international environmental law. The depletion of the ozone layer and
the "Greenhouse Effect" relate to changes in the atmosphere which are likely to have
drastic effects upon life on Earth unless control measures are introduced expeditiously.

110 (1985) 24
1442.
111 (1987) 26 LL.M 38.
112 U.N.E.P. Achievements and Planned Developments of UNEP's Regional Seas Programme and
Comparable Prgrammes Sponsored by Other Bodies. UNEPRe2ional Seas Reports and Studies
No. 1. UNEP, 1982.
113 (1981) 20 LL.M 746.
114 New York: U.N., 1983.
115 U.N. document A/Conf.62/121 of October 21, 1982.
116 Articles 61 -68, Articles 118 and 119, Article 145.
117 See Part XII, section 5.
118 Article 207.
119 Doc. UNEP/IG.53/3.
120 (1987) 26 LLM. 1542.
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To this end, the Montreal Protocol is quite specific in the steps which should be taken
by States Parties to address the issue of the depletion of the ozone layer through the
release of chloroflourocarbons and halons. The urgency of the environmental problem
and the great international concern over it is reflected in the language of the Protocol in
particular. Obligations on States Parties are stated in quite specific and strong terms.
For example, by Article 2:
Each Party shall ensure that for the twelve-month period commencing on the first
day of the seventh month following the date of the entry into force of this Protocol,
and in each twelve-month period thereafter, its calculated level of consumption of
the controlled substances in Group I of Annex A does not exceed its calculated level
of consumption in 1986.

Following on from the move at UNCHE to involve the developing world as
much as possible in the international environmental movement, and recognising the
special problems these nations face, the Protocol makes special dispensation for
developing countries in order to encourage their participation in the Protoco1. 121 The
Convention and Protocol was followed by the establishment of the Intergovernmental
Panel on Climate Change established by UNEP and WMO in late 1988. Its job is to
formulate response strategies, assess scientific information and study the
environmental, social and economic consequences of climate change. 122 The IPCC
has established working groups, including the Response Strategies Working Group
whose task is to develop limitation and adaptation strategies for climate change based
on various scenarios.' 23
Other measures aimed at addressing the issue of global atmospheric change
include the U.N. General Assembly Resolution on the Protection of the Global
Climate 124 in which climate change is recognised as a common concern of mankind,
and the adoption, in March 1989, of the Declaration of the Hague, which addresses the
issue of climate change and the protection of the atmosphere.I 25 In this Declaration
signatory nations recognised that:
Because the problem is planet-wide in scope, solutions can only be devised on a
global level. Because of the nature of the dangers involved, remedies to be sought
involve not only the fundamental duty to preserve the ecosystem, but also the right
to live in dignity in a viable global environment, and the consequent duty of the
community of nations vis-a-vis present and future generations to do all that can be
done to preserve the quality of the atmosphere.

121 See supra, note 79.
122 Hare (1989), 10.
123 lbid
124 Resolution 43/53 (1988).
125 The text of this Declaration was published simultaneously in major newspapers around the
world by signatory nations- see The Weekend Australian, April 1-2 1989.
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The signatories recognise that the industrialised nations have special
obligations to assist developing countries which will be very negatively affected by
changes in the atmosphere, although the responsibility of many of them for the process
may only be marginal today. Under the Declaration signatories undertake to promote
the creation of a new institutional authority responsible for combatting any further
warming of the atmosphere.
The continuing debate over the issue of exploitation of the Antarctic region
led to the negotiation of the Convention on the Regulation of Antarctic Mineral
Resource Activities (1988) 126 which establishes the institutional framework for
assessing and approving mining proposals in the region subject to informed judgments
about the environmental implications of such proposals 127 and strict environmental
controls. 128
In the international environmental law developments with regard to climate
change and Antarctica which we have examined there is an important change of
emphasis. On these two subjects in particular, the international community is looking
to ways of addressing environmental problems before they arise. This is an important
development in the 1980s. It is also reflected in greater forward-planning through
international studies and commissions resulting in the formulation of strategies for
tackling environmental problems both at the domestic and global levels.
The beginning of the decade saw the release of the World Conservation
Strategy, developed by the IUCN, UNEP, and the World Wildlife Fund to provide both
an intellectual framework and practical guidance for necessary conservation
actions.129 In 1983 the United Nations established a special independent World
Commission on the Environment and Development. This Commission was to address
the challenge of developing long-term strategies for achieving sustainable development
by the year 2000 and beyond. The Commission's mandate gave it three objectives: to
126 (1988) 27 LLM. 868-900.
127 See Article 4(1) of the Convention by which it is provided that:
decisions about Antarctic mineral resource activities shall be based upon information adequate
enough to enable informed judgments to be made about their possible impacts and no such
judgments shall take place unless this information in available for decisions relevant to those
activities.
128 Thus, the Convention provides in Article IV that no Antarctic mineral resource activity shall
take place unless it is judged, based upon assessment of its possible impacts on the Antarctic
environment and on dependent and associated ecosystems, that the activity shall have no
significant adverse effects on air and water quality, or cause significant changes in
atmospheric, terrestrial or marine environments; or in the distribution, abundance or
productivity of Antarctic fauna or flora; or the degradation of areas of special biological,
scientific, historic, aesthetic or wilderness significance.
129 See 'Borrowed from Our Children: The World Conservation Strategy', (1983) 7 Unesco
Review, 12.
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re-examine the critical environment and development issues and to formulate realistic
proposals for dealing with them; to propose new forms of international cooperation on
these issues that will influence policies and events in the direction of needed changes;
and to raise the levels of understanding and commitment to action of individuals,
voluntary organizations, businesses, institutes and governments. 130
The Commission's report to the United Nations General Assembly, entitled
Our Common Future (the Brundtland Report), is divided into three parts which deal
with common concerns, common challenges and common endeavours. The Report
makes many significant recommendations on issues such as population and human
resources, food security, species and ecosystems, energy, industry and the urban
challenge. It is vast in the scope of subjects that it deals with, recognising the
environmental maxim that everything belongs to everything else. 131
These international documents have developed a body of information and
approaches to environmental management which are useful for national governments in
forming policy. For example, the notion of sustainable development which involves
meeting the needs of the present generation without compromising the ability of future
generations to meet their needs, 132 was expounded and developed by the World
Conservation Strategy and the World Commission on Environment and Development.
This philosphy is now one of the fundamental ideals behind many land-use decisions.
During this third stage in the development of international environmental
law, more international agreements have been negotiated on an even broader range of
subjects relevant to the environment. The ecological approach to the environment has
become entrenched. Further, international cooperation involving states adopting clear
and definite obligations with regard to the environment has become a feature of these
conventions. In addition, the institutional framework for central monitoring of the
environment and of regulatory measures has come into existence. The developing, as
well as the developed world became concerned and involved with measures to protect
the environment. Finally, there is now a general understanding of the importance of
forward-planning with regard to the tackling of international environmental problems.
Conclusion
International environmental law has progressed through three main stages.
It began with the adoption of ad hoc measures on selected environmental issues, and

130 World Commission on Environment and Development (1987), 3-4.
131 Starrs (1989), 596.
132 World Commission on Environment and Development (1987), 8.
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has reached the stage where there are now comprehensive international environmental
conventions on a broad range of topics. We have moved from a situation where there
was little concerted international, regional or non-governmental activity on
environmental issues, through the stage of expansion and fragmentation of such
activities, to a new age of international coordination. The utilitarian ideals of the first
stage of international environmental regulation have been replaced by a broader
understanding of the environment, and of the importance of adopting an ecological
approach to its protection. Crucially, international environmental regulation is no
longer the province simply of the developed world.

This progression set the scene for the formal adoption of the world heritage
concept, which recognises a universal interest in crucial aspects of the environment of
States. The adoption of this concept involves the creation of obligations on States to
cooperate in the protection of such a heritage. Particularly, it involves establishing
mechanisms for enabling the developed world to assist the less developed States in
protection of their environments. The adoption of such a concept is aimed not at
rectifying damage to the environment, but rather in averting threats to it, and in
recognising the importance of these aspects recognition and giving them long-term
protection. Thus, the formal adoption of the world heritage concept emerged out of the
third stage in the development of international environmental law.
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CHAPTER II
BACKGROUND TO THE WORLD HERITAGE CONVENTION

Introduction
The World Heritage Convention draws upon the idea which began to develop
in international law in this century that there is such a thing as a heritage of Mankind,
and adopts this concept as a rationale for a scheme of international protection of the
environment in the exclusive jurisdiction of a State. The meaning of the heritage
concept as a theoretical basis for the World Heritage Convention occupies the first part
of this chapter. The Chapter also considers the Convention itself in the context of
previous international agreements and recommendations dealing with the protection of
the cultural and natural aspects of the environment which could be regarded as part of
a world heritage. These aspects of the environment include moveable objects of
cultural property, monuments and sites of cultural interest, floral and faunal species,
and areas of natural significance. These international instruments paved the way for
the formal adoption of the world heritage concept in the World Heritage Convention in
that they began to implicitly recognise a universal interest in aspects of the
environment within a State.
The Concept of the Heritage in International Law
The early rationale for much of the international environmental law was
based on concepts of State responsibility and a mutual interest in regulating particular
aspects of the environment. Thus, where living resources migrated between States,
and hence could be affected by the actions of more than one State, or where waterways
flowed through several States, the protection of those features of the environment was
seen as appropriately achieved through international law.'
In the latter half of the century more sophisticated rationales for international
regulation relative to the environment emerged. One such rationale has been that there
is such a thing as a heritage of Mankind. There are two types of such heritage which
have been expounded in international law: the common heritage of Mankind and the
world heritage.
The appropriateness of the use of the word "heritage" in the context of
cultural sites cannot be denied. The concept of heritage envisages 'some property or

1

For details see Chapter I, notes 36-38.
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property interest which belongs to a person or is reserved to him by reason of his
birth'.2 Cultural sites developed by our forebears can be legitimately described as
heritage. However, one wonders in what sense unique natural sites are heritage, in
the ordinary sense of the word. Indeed, as has been pointed out, the use of the word
"heritage" in this context seems almost to have religious connotations, as if these
resources are a part of Humankind's inheritance from some Supreme Being. 3
However, fundamentally, the concept of a heritage recognises a universal interest of
past, present and future generations in a particular aspect of the environment.
The Common Heritage of Mankind
The concept of a common heritage of Mankind (CHM) in international law
emerged in the 1960s in relation to the regulation of activities in the global commons.
It simply recognises that Mankind, being past, present and future generations, has
available to it certain resources which lie outside national boundaries and that these
should be available for the benefit of all nations, and not simply to those with the
technical capabilities for exploitation.
The CHM concept was first put forward in the United Nations by Malta's
representative, Ambassador Pardo4 in 1967. Malta's argument was that the objective
of the international community should be the preservation of the international
character of the sea-bed and ocean floor and of their sub-soil underlying the high seas
beyond the limits of present national jurisdiction, not as a res omnium communi,
usable for any convenient purpose and the resources of which are indiscriminately and
competitively exploitable, 5 but through the acceptance of the principle that these vast
areas of our planet have a special status as a CHM, and, as such, should be reserved
exclusively for peaceful purposes and administered by an international agency in the
name and for the benefit of all peoples and of present and future generations.6
Following several resolutions referring to the common interests of Mankind
in this area? the United Nations General Assembly in 1970 formally accepted the
application of the principle in its Declaration of Principles Governing the Sea-bed and
the Ocean Floor, and the Subsoil thereof Beyond the Limits of National Jurisdiction. 8
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3

Gorove (1971-2), 398.

4

The use of the phrase actually dates back to the nineteenth century but this was the first time it
had been discussed in an international forum- see Zuleta (1983).

5

This notion is embOdied in Article 2 of the Geneva Convention on the High Seas.
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6

U.N. Doc. A/AC.135/1, 29.
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See Res 2340(XX11); 18 Dec 1967; Res 2467(XXIII); 21 Dec 1968.

8

Resolution 2749(XXV); 17 December 1970.
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The concept has subsequently been adopted in the United Nations Convention on the
Law of the Sea (1982).
While falling short of declaring outer space as part of the CHM, the General
Assembly has adopted the principle that this global common should not be subject to
national appropriation and should be exploited for the benefit of Mankind. In 1959
the Assembly recognised early what it called the "common interest of mankind as a
whole" in furthering the peaceful uses of outer space This was followed by the
Treaty on Principles Concerning the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies 10 which stipulates that
the exploration and use of outer space shall be carried out for the benefit and in the
interests of mankind." In the same way, the Treaty declares that astronauts shall be
regarded by the parties as "envoys of mankind." 12
There have been suggestions that the concept should be applied to the
Antarctic continent, providing the basis for either the creation of a World Park or an
international regime of exploitation, however the common heritage of Mankind
concept has been abandoned under the Convention on the Regulation of Antarctic
Mineral Resource Activities (CRAMRA), 13 which has yet to come into effect. The
Convention recognises the need to take into account the interests of the international
community as a whole in relation to Antarctic mineral resources, 14 and adopts the
principles of encouraging and promoting cooperation and international participation in
Antarctic mineral resource activities, particularly by developing countries. 15
However, subject to the very strict controls imposed by the Convention, mining
activities may be carried out by operators of a sponsoring State. Such operations are
not carried out by an international regime on behalf of all Mankind. Hence, the CHM
concept has not been adopted in this Convention.
The adoption of the concept in relation to the deep sea-bed and to outer
space had a strong economic rationale. It is essentially a concept of 'exploitation of
and access to resources'. 16 It had strong support among the Group of 77, a loose entity
of Third World Countries in the United Nations for whom 'the basic implication of the
concept of the common heritage of mankind was that in deepsea mining, the benefit of
9
G.A. Res 1472 (XIV)(1959).
10 (1967) 610 UNTS, 206.
11
Article 1.
Article V.
12
13
(1988) 27
868.
Article 2.3(g).
14
15
Article 6.
16
Brownlie (1981), 36.
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all should prevail over the interest of a few great powers: 17 Those who introduced
and adopted the concept on the international scene did not have the object of
environmental protection foremost in their consideration. 18 However, the potential of
the heritage concept as a basis for ensuring environmental protection, not only of the
Commons, but also of parts of the internal territory of States, is apparent.
The World Heritage Concept
The concept of the CHM differs from that of the world heritage in that the
former only applies to areas outside national jurisdiction whereas the latter has
application within the exclusive territory of a State. Further, while the adoption of the
CHM concept was prompted by economic considerations, the application of the world
heritage rationale is motivated by environmental concerns. However, the idea of a
"heritage" is crucial in both concepts: it involves the acceptance that present and future
generations of Humankind have an interest in a certain resource or aspect of the
environment.
As we will see in the second half of this Chapter, there is evidence in some
of the international environmental agreements negotiated during the twentieth century
of an implicit recognition of a universal interest in aspects of the environment within a
State. Some of these Conventions and other documents simply cannot be explained in
terms of traditional State responsibility. The idea that some unique cultural and
natural sites may constitute a part of the heritage of Humankind was first developed by
the Committee on Natural Resources Conservation and Development in connection
with the White House Conference on International Cooperation, working in 1965.
This Committee recommended:
That there be established a Trust for the World Heritage that would be responsible to the
international community for the stimulation of international cooperative efforts to
identify, establish, develop, and manage the world's superb natural and scenic areas and
historic sites for the present and future benefit of the entire world citizenry. 19

The concept of a "World Heritage Trust" has been described as "disarmingly
simple":
It is merely an extension of the concept of national parks. The national park concept i s
based on the recognition that certain areas are of such national significance and value
that they should receive national recognition as such, and the nation as a whole should

17

Mahmoudi (1987), 127.

18

Although the Law of the Sea Convention in Part XI dealing with principles governing the area
gives Some emphasis to protection of the marine environment (Article 145), imposing an
obligation on the International Sea-bed Authority to take the necessary measures with respect
to activities in the Area to ensure effective protection for the marine environment from harmful
effects which may arise from such activities. •
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take a responsibility to assist with their protection and maintenance. With our broader
international viewpoint, we now recognize that there are certain areas of such universal
natural, cultural or historic interest that they belong to the heritage of the entire
world...Consequently, these areas should receive necessary assistance in their
protection and maintenance from the international community."

One must ask, however, whether this is really sufficient for realising the
world heritage trust concept put forward by the Committee on Natural Resources
Conservation and Development. The proposal suggested by the Committee seems to
contemplate internationalization of the sites in the same way as has occurred in
relation to the deep sea-bed. The so-called World Heritage Trust would be responsible
for identifying, establishing, developing and managing the unique cultural and natural
sites. The Committee clearly contemplated more than simply international assistance
in protection and maintenance.
The Relationship of the World Heritage Concept to State Sovereignty
It can be seen that the application of the world heritage concept has great
implications for State sovereignty. State sovereignty is qualified by the fact that States
can become bound by international obligations. The acceptance of the idea of a world
heritage involves a greater qualification than this, for allowing that there is a universal
interest in parts of the exclusive territory of States is the antithesis of the notion of
State soveignty. Principle 21 of the United Nations Declaration on the Human
Environment provides that:
States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their
own environmental policies, and the responsibility to ensure that activities within
their jurisdiction or control do not cause damage to the environment of other States or
of areas beyond the limits of national jurisdiction.21

The suggestion that Humankind has a true interest in part of the exclusive territory of a
State conflicts with this long-established principle of the sovereignty of States over
their natural resources, and, indeed, with the broader concept of sovereignty, as
embodied in the United Nations Charter.22 As Wilson has stated:
Nations bend their sovereign prerogatives when concerned with such areas as the high
seas because the actual political price is often of little consequence and may, indeed,
improve the national position... But when internal actions require sacrifices for the
international good, only national sovereignty remains as the distinguishing factor
[between the law of environmental protection and Other areas of international law1. 23

20
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/bid 378.
Declaration of the United Nations Conference on the Human Environment (1972) 11 LL.M.
1416.
Article 2.1. The Organization is based on the principle of the sovereign equality of all its
Members
Wilson, 'Environmental Policy and International Law' in Nagel (1976), 105.
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Even in the convention which first embodied the notion of a CHM, the
United Nations Convention on the Law of the Sea, the traditional reference to the
concept of the sovereignty of States over their own resources is made. 24 It has been
suggested recently that, 'it would be relevant to conduct further research on the way
the principle of permanent sovereignty and that of the common heritage of manldnd 25
could complement each other'. 26 It is recognised that traditional notions of. State
responsibility do not offer an appropriate solution to problems such as the protection of
the world's tropical rainforests and that the heritage concept may provide the basis for
such a solution, particularly in providing for collective responsibility, sharing of
benefits and costs of conservation, and taking into account the interests of future
generations. 27
It is possible that the world heritage concept will become accepted as a
qualification on State sovereignty, and a general basis for environmental responsibility
of States. As has been suggested:
it may be predicated that the international law may come to recognise that other States
do have identifiable interests in life-support systems and genetic resources situated
wholly within the host State's territory. These rights, derive from the imperative
interests of the world community, which the international law (of which the doctrine of
sovereignty is only a part) was developed to serve, and are a direct product of the world
heritage concept which has done so much to advance the cause of conservation in other
respects? 8

The Concept in the World Heritage Convention
The World Heritage Convention is the first true embodiment of the world
heritage concept in its application to the exclusive territory of States. While the sense
of some international interest in preservation of aspects of a State's environment is
implicit in some international agreements from an earlier date, this ethic is made
express and embodied as a true rationale in the 1972 Convention.
s
The World Heritage Convention defines the world heritage as consisting of
both cultural and natural elements. It is very specific in its definition of the world
24

Law of the Sea Convention, Article 193- "States have the sovereign right to exploit their

natural resources pursuant to their environmental policies and in accordance with their duty to
protect and preserve the marine environment'.
25 I would prefer the notion of a CHM to be reserved for application to the global commons. The
idea of a world heritage has already been developed in application to parts of the internal
environment of States in the World Heritage Convention. Clearly the problems faced in the
commons are different from those which apply in relation to the exclusive territory of States.
Crucially, the territorial sovereignty issue must be addressed in the latter case. Further, the
rationale for the CHM concept has been primarily economic, whereas the world heritage
concept looks towards international environmental protection.
26 Peters et al (1989), 311.
27 Mold
28 Burhenne-Guilmin et al(1986), 203.
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heritage, requiring particular characteristics and an overriding "outstanding universal
value."29 The Convention embodies the concept of a world heritage in the sense that
the preamble sentiments are to the effect of 'the deterioration or disappearance of any
item of the cultural or natural heritage constitutes a harmful impoverishment of the
heritage of all the nations of the world' and that parts of the cultural and natural
heritage are of outstanding interest and therefore need to be preserved as part of the
world heritage of mankind as a whole. 3'3 In view of this principle, 'it is incumbent on
the international community as a whole to participate in the protection of the cultural
and natural heritage of outstanding value, by the granting of collective assistance
which, although not taking the place of action by the state concerned, will serve as an
effective complement thereto'. 31
The Convention was not designed to be an instrument for bringing about the
internationalization of world heritage sites; it preserves inviolate the concept of
national sovereignty. 32 As will be seen in Chapter III, there are numerous concessions
throughout the World Heritage Convention to national sovereignty. It thus does not
truly embody the concept of a "World Heritage Trust". The application of the concept
of a heritage of mankind in unique cultural and natural sites differs markedly from its
application in relation to the deep sea-bed where it justifies the establishment of an
international management body.
It was suggested soon after the negotiation of the Convention that, 'the day
may yet come when the United Nations flag will fly over cultural sites and natural
areas of the world heritage, constituting a system of international parks and land marks
transferred to the United Nations by Member States.'33 Regrettably, this day seems no
closer in 1990s than it did in 1972. The World Heritage Convention does, however,
take a first step in that direction in its explicit recognition of an international interest in
the preservation of local property and its affirmation of the duty of the international
community to cooperate and assist in that end.34
Future Applications for the World Heritage Concept
Thus far, the world heritage concept has only been explicitly applied to
unique cultural and natural sites. It is however, an appealing rationale for
international regulation of other aspects of the internal environments of States. For
29 See Articles 1 and 2 of the Convention. The issue of how the world heritage is defined is dealt
with in detail in Chapter III.
30 In paragraphs 2 and 6.
3I
In paragraph 6.
Meyer (1973), 63.
32
33
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Ibid
34
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example, it has been suggested that life-support resources such as the outer-layer of
soil and subsoil on which man's food supply largely depends are part of the CHM. 35
One would have to agree with Robinson that the problems of loss of productive topsoil
are of international concern and need international solutions, however, there seems no
basis for the conclusion that such is the heritage of mankind. If one uses the phrase in
this sense all that it really provides is a rationale for the international regulation of
internal aspects of the State environment, the destruction or damage of which will
have consequences for Mankind.
It has also been suggested that the concept should be extended to allow for
the creation of a novel system for the conservation of species. This suggestion was
first put by Dr Norman Myers in 1979, who called for the setting up of a world "Trust
for Species", based on the World Heritage Trust, and a similar 'Trust Fund" to protect
diminishing tropical rainforest. 36 In 1984 the IUCN recognised that genetically
controlled processes form part of the CHM and should be and remain available to
present and future generations and, further, that the world community has the
responsibility to preserve these resources for future generations; States, as the
custodians of these resources, have a duty of stewardship for those wild genetic
resources under their jurisdiction or contro1.37 De Klemm, a Member of the IUCN's
Committee on Environmental Policy, Law and Administration, has suggested that a
system should be developed to ascribe a value to species, that property of species
should be vested in the world community and that a global conservation treaty based
on reciprocal obligations and providing for sustainable financing of conservation
action should be concluded at world leve1. 38 As the Brundtland Commission has
stated:
Collective responsibility for the common heritage would not mean collective
international rights to particular resources within nations. This approach need not
interfere with concepts of national sovereignty. But it would mean that individual
nations would no longer be left to rely on their own isolated efforts to protect species
within their bordersP

A treaty for the protection biological diversity is currently being developed by the
IUCN, on the basis of a world heritage rationale. 4°

35 Robinson, N.A. 'Problems of Definition and Scope' in Hargrove (1972), 56. See the comment
at note 27.
36
Kennedy (1989), 28.
See Resolutions and Recommendations of the 16th General Assembly of the TUCN, reprinted in
37
(1984) 13/3 Environmental Policy and Law, 127.
38 De Klemm (1982), 122.
39 World Commission on Environment and Development (1987), 162.
40 Kennedy (1989), 29.
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An Emerging Sense of a World Heritage
Since the beginning of the twentieth century there have been multilateral
agreements and recommendations which provide for the protection, particularly of
unique cultural property and sites, but also of areas of natural beauty and importance
and floral and faunal aspects of the environment. A study of the relevant documents
shows an emerging concern in the international community over appropriate means for
protecting these elements of the environment. The ideas and motivations behind the
international arrangements changed, as did their scope; those negotiated during the
first stage of the development of international law identified in Chapter I were directed
at preventing needless destruction in time of war or were generally negotiated on the
basis of purely utilitarian motives, protecting species of wildlife valuable to mankind
in an economic sense. However, there is evidence in the conventions and
recommendations on relevant subjects that towards the end of the first stage of the
development of international environmental law there began to develop among the
international community a sense that the natural and cultural heritage of a State is
intrinsically valuable, that its preservation is important to the whole of the world and
that cooperation towards conservation at an international level is desirable and
necessary. Slowly the sorts of values and ideals which inspired the World Heritage
Convention began to be reflected in international documents. These documents are
examined in three categories: agreements that deal with protection of cultural sites and
objects, agreements that aim to protect aspects of the natural environment, and
documents specifying regional or international standards for bringing about the
protection of what can be regarded as a 'heritage'. These agreements paved the way
for the adoption of the World Heritage Convention. The emphasis in the early years is
particularly on cultural sites, where the sense of a "heritage" is perhaps greater because
of the human hand at work in their development. The early precursors to the World
Heritage Convention s which were concerned with natural aspects of the environment
focussed, as we have seen in Chapter I, on protection of particular species. The
emphasis in the World Heritage Convention, on the other hand, is with the protection
of habitats and ecological sites. The intrinsic value of nature was not recognised until
the middle of the century.
International Agreements for the Protection of Cultural Sites
The earliest conventions were military conventions only partially concerned
with preventing the destruction of historical, cultural and religious sites in time of war.
This emphasis reflects the fact that the pursuit of military activities represented the
major and most visible threat to such sites at this time. Just as the approach to
conservation of species during the first stage was to look at obvious threats such as
hunting, rather than the broader issue of environmental degradation, so agreements to
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protect cultural aspects of the environment focussed upon obvious dangers such as
military operations, rather than threats from industrial pollution and the effects of
tourism.
These early conventions imposed obligations on signatories not to damage
the heritage of other States during military operations. States Parties only undertook
very limited obligations towards the heritage situated within their own territory. The
relevant Conventions are: the Annex to the Convention With Respect to the Laws and
Customs of War on Land (1899)41 , the Annex to the Convention Respecting the Laws
and Customs of the War on Land, Regulations Respecting the Laws and Customs of
War on Land (1907)42, the Convention Respecting Bombardments by Naval Forces in
Time of War (1907) 43 , and the 1935 Treaty on the Protection of Artistic and Scientific
Institutions and Historic Monuments (the "Washington Pact')." The relevant
provisions of these Conventions are outlined below.
The 1899 and 1907 Annexes to the Laws and Customs of War on Land Conventions

These Annexes contained identical provisions which required Contracting
Parties to take all necessary steps in sieges and bombardments to protect buildings
dedicated to religion, art, science and charitable purposes and historic monuments. 45
Further, the property of municipalities, that of institutions dedicated to religion,
charity and education, the arts and sciences, even when State property, were to be
treated as private property and all seizure of, destruction or wilful damage done to
institutions of this character, historic monuments, works of art and science was
forbidden and to be made the subject of legal proceedings.46 The only obligation on
the State where the sites were situated was to indicate the relevant monuments or
edifices by particular visible signs. 47
The Convention Respecting the Bombardment by Naval Forces in Time of War

This Convention, also adopted in 1907, provided that in bombardments by
naval forces, all the necessary measures were to be taken by the commander to spare
as far as possible sacred edifices, buildings used for artistic, scientific, or charitable
purposes, historic monuments, hospitals and places where the sick or wounded were •
41

The Hague,July 29, 1899: Malloy (ed), Treaties, Conventions, International Acts, Protocols
and Agreements Between the USA and Other Powers 1776-1909, Washington, 1910, Vol.II,

2042.
42 The Hague, October 18, 1907: ibid, 2269.
43
The Hague, October 18, 1907: ibid, 2314.
44 Washington, April 15, 1935: 167 LNTS, 290.
45 In Article XXVII of both Annexes.
46 In Article LVI of both Annexes.
47 In Article XXVI of both Annexes.
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collected, on the understanding that they were not used at the same time for military
purposes.48 It was the duty of inhabitants to indicate such monuments, edifices, or
places by visible signs."
The "Washington Pact"

The 1935 Treaty on the Protection of Artistic and Scientific Institutions and
Historic Monuments (the "Washington Pact") signed by South American States" and
the United States of America, is the first of these treaties to deal exclusively with the
protection of monuments and sites. Under this treaty lists of historic monuments,
museums, scientific, artistic, educational and cultural institutions to be regarded as
neutral were to be sent to the Pan American Union.51 These sites were to be respected
and protected by belligerents and to be given the same respect and protection in time
of war as in time of peace.52 The signatory Governments agreed under Article II to
adopt the measures of internal legislation necessary to ensure that such protection and
respect would be afforded to the monuments and institutions without any
discrimination as to their State allegiance.
The Hague Convention

The Convention for the Protection of Cultural Property in the Event of
Armed Conflict (the Hague Convention)53 was concluded at a conference convened by
Unesco, held at the Hague from 21 April to 14 May 1954. 54 This Convention was
primarily aimed at conservation and offers evidence of the beginnings of a conviction
that the cultural heritage of a country has importance beyond the boundaries of that
country. The Preamble to the Convention is a significant indication of a change of
attitude:
The High Contracting Parties,
... Being convinced that damage to cultural property belonging to any people
whatsoever means damage to the, culture of all mankind, since each people makes its
contribution to the culture of the world;
Considering that the preservation of the cultural heritage is of great importance for all
peoples of the world and that it is important that this heritage should receive
international protection; ...
48
49
50

Article V.
Ibid.

Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Cuba, the Dominican Republic,
Ecuador, El Salvador, Guatamala, Haiti, Honduras, Mexico, Nicaragua, Panama, Paraguay,
Uraguay and Venezuala.
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Article TV.
52 Article I.
53 The Hague, May 14, 1954: (1956) 249 UNTS , 240.
54 The States Parties to the Convention were Egypt, San Marino, Burma, Yugoslavia, Mexico,
Hungary, Poland and Bulgaria.
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The Convention defines cultural property as covering, irrespective of ownership,
(a) movable or immovable property of great importance to the cultural heritage of every
people, such as monuments of architecture, art or history, whether religious or secular;
archaeological sites; groups of buildings which as a whole are of historical or artistic
interest; works of art; manuscripts, books and other objects of artistic, historical or
archaeological interest; as well as scientific collections and important collections of
books or archives or of reproductions of the property defined above;
(b) buildings whose main and effective purpose is to preserve or exhibit the movable
cultural property defined in sub-paragraph (a) such as museums, large libraries and
depositories of archives, and refuges intended to shelter, in the event of armed conflict,
the movable cultural property defmed in sub-paragraph (a);
(c) centres containing a large amount of cultural property as defined in paragraphs (a)
and (b), to be known as "centres containing monuments." 55

Under the Hague Convention the High Contracting Parties undertook to
prepare in time of peace for the safeguarding of cultural property situated within their
own territory against the foreseeable effects of an armed conflict by taking such •
measures as they considered appropriate. 56 They further undertook to respect cultural
property situated within the territory of other High Contracting Parties by refraining
from any use of the property and its immediate surroundings, or of the appliances in
use for its protection, for purposes which were likely to expose it to destruction or
damage in the event of armed conflict; and by refraining from any act of hostility
directed against such property. 57
In its other provisions the Hague Convention attempted to ensure protection
and respect for these sites during times of occupation and war. Obligations undertaken
by States Parties included: to prohibit, prevent and, if necessary, put a stop to any form
of theft, pillage or misappropriation of, and any acts of vandalism directed against,
cultural property; 58 to refrain from requisitioning movable cultural property or from
any act directed by way of reprisals against cultural property; 59 and to refrain from any
act of hostility against any property under special protection. Special protection was
afforded to any site which was a refuge to shelter movable cultural property, a centre
containing monuments, or other immovable cultural property of very great
importance.60 Under Article 23 the High Contracting Parties could call upon Unesco
for technical assistance in organizing the protection of their cultural property.
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The Hague Convention is significant for several reasons. First, it was one of
the earliest conventions to deal exclusively with the conservation of cultural sites in a
broader sense. Second, the Convention reflects the beginnings of an idea that the
heritage of one country is also part of a broader world heritage. Third, obligations
were undertaken by States Parties with respect to sites within their own territory. This
was a significant development in agreements of this type. This fact reflects the
underlying ideal, as expressed in the Preamble to the Hague Convention, that damage
to cultural property belonging to any people whatsoever means damage to the cultural
heritage of mankind. The Convention was the first to deal with the conservation of
cultural sites which was initiated by Unesco. It also marked the beginning of the use
of international organisations to provide expertise to ensure that a State has the
capabilities necessary to protect its heritage.
The European Cultural Convention

The next development was a move towards protection of the cultural aspects
of the environment other than in times of war. For example, in 1954 the members of
the Council of Europe in the European Cultural Convention 61 provided that:
Considering that the aim of the Council of Europe is to achieve a greater unity between
its Members for the purpose, among others, of safeguarding and realising the ideals and
principles which are their common heritage;
... Considering that for these purposes it is desirable not only to conclude bilateral
cultural conventions between Members of the Council but also to pursue a policy of
common action designed to safeguard and encourage the development of European
culture;
Having resolved to conclude a general European Cultural Convention designed to foster
among the nationals of all Members, and of such other European states as may accede
thereto, the study of the languages, history and civilisation of the others and of the
civilisation which is common to them al1 62 ,...

Article 5 of this Convention then provided that each Contracting Party must
regard objects of European cultural value placed under its control as integral parts of
the common cultural heritage of Europe and should take appropriate measures to
safeguard them and to ensure reasonable access to them.
The European Cultural Convention was later supplemented by the European
Convention on the Protection of the Archaeological Heritage, signed in 1969. 63 This
Convention made more detailed specifications with regard to measures to be taken by
States Parties to promote the conservation of the cultural heritage. Archaeological
objects were defined for the purposes of the Convention as all remains and objects, or
61 Council of Europe,European Conventions and Agreements, vol. 1 (1949-1961),
62 Preamble.
63

(1971) 788UNTS , 227.
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any other traces of human existence, which bear witness to epoches and civilisations
for which excavations or discoveries are the main source or one of the main sources of
scientific information. 64 Contracting Parties undertook to prohibit and restrain illicit
excavations; take the necessary measures to ensure that excavations are entrusted only
to qualified persons; ensure the control and conservation of the results obtained; 65 take
all practicable measures necessary to ensure the most rapid and complete
dissemination of information to scientific publications on excavations and
discoveries; 66 among other measures for promoting the scientific, cultural and
educational aims of the Convention.
The Cultural Property Convention

The Convention on the Means of Prohibiting and Preventing the Illicit
Import, &Ton, and Transfer of Ownership of Cultural Property57 (hereinafter referred
to as the Cultural Property Convention) was adopted by the General Conference of
Unesco at its sixteenth session, held in Paris in 1970. The Convention set up the
mechanism for achieving international cooperation to protect property which is
specifically designated by a State Party as being of importance for archaeology,
prehistory, literature, art or science and which belongs to one of a list of categories,
including: rare collections and specimens of fauna, flora, minerals and anatomy;
products of archaeological excavations; rare manuscripts and incunabula, old books
and documents. 68 The import, export or transfer of ownership of cultural property
contrary to the provisions of the Convention by States Parties is illicit. 69 Under
Article 5 States Parties undertake, "as appropriate for each country", to establish one
or more national services for the protection of the cultural heritage with various
functions, including: drafting laws and regulations designed to secure the protection of
the cultural heritage; establishing and keeping up to date a list of important public and
private cultural property whose export would constitute an appreciable
impoverishment of the national heritage; and various educational, promotional and
research roles. So far as protecting the cultural property of other States Parties is
concerned, States undertake to take legislative measures to, inter alia prevent the
acquisition by museums of such property illegally acquired from another State Party;
prevent the import of such property; and, upon request from the State Party of origin,
to take appropriate steps to recover and return any such cultural property. 70 As part of
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the scheme of international cooperation, States Parties may call on the technical
assistance of Unesco, which organization may also help parties in dispute over the
implementation of the Convention, to reach a settlement, upon request by at least two
such State Parties?'
The Unesco Cultural Property Convention was an important precursor to the
World Heritage Convention in that it is an instrument for achieving international
cooperation through measures undertaken both at the national and international levels.
The importance of the Convention is explained in the following excerpt:
If people feel some apprehension about the global village it's possibly because they
don't altogether relish the prospect of becoming global villagers. Somewhere in that
economic and technological utopia, there looms the spectre of lost identity. It is much
the same with nations faced with the global power play of the mighty in which small is
no longer beautiful nor variety the spice of life. National identity, as reflected in
cultural history, becomes important politically and psychologically in the bid to
maintain independence and self esteem. 72

In other words, it is recognised that the illicit import, export and transfer of ownership
of cultural property is an obstacle to the understanding between nations. It is further
recognised that the international community has an interest in ensuring such objects
remain in their proper setting because the true value of cultural property can be
appreciated only in relation to the fullest possible information regarding its origin,
history and traditional setting.73 States Parties also recognize that 'the interchange of
cultural property among nations for scientific, cultural and educational purposes
increases the knowledge of the civilization of Man, enriches the cultural life of all
peoples and inspires mutual respect and appreciation among nations: 174 the Convention
is designed to ensure that this interchange takes place on the basis of international
cooperation rather than through covert and private operations for personal profit.
Ad Hoc Arrangements for Protection of Cultural Sites

Another important part of the background to the World Heritage Convention
was the negotiation of various international agreements providing for emergency
measures to save specific sites of unique value which were threatened as a result of
natural or manmade causes. These campaigns, usually sponsored by Unesco, reflect
the growing concern of the international community during this stage over
environmental problems associated with development projects in poorer nations.

Article 17.
71
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72
73 See Preamble to the Cultural Property Convention.
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The first such agreement was actually negotiated at the end of the second
stage; in 1960 the rising waters of Lake Nasser imperiled the Egyptian temples of Abu
Simble, constructed in the thirteenth century B.C. by Ramses II. In 1963 Unesco and
the Government of the United Arab Republic agreed to measures to salvage the Abu
Simble Temples which were endangered by flooding due to the construction of the
Aswan High Dam.75 Unesco arranged for voluntary contributions to be taken to fund a
project to move the Temples to higher ground. In 1970 there was a similar campaign
to save the Temples of Philae76, also in Egypt. In the same year the Consultative
Assembly of the Council of Europe resolved on a "Save Venice" campaign, involving
the collection of funds under the auspices of the Assembly of the Council of Europe.
Unesco has also participated in operations and financial ventures in relation to Acre in
Israel; Aleppo, Damascus and Palmyrae in Syria; Baalbec in Lebanon; the Medina in
Tunisia and sites in Carthage and Tunisia; various monuments and sites in Ethiopia
and Iran; and the Borobudur in Indonesia. 77 These were ad hoc measures designed to
meet threats as they arose; they clearly precipitated the establishment of a coordinated
permanent system for international cooperation to protect the world heritage.
International Agreements to Protect Aspects of the Natural Environment
In addition to the conventions identified which provide protection for
cultural sites, agreements which deal with the conservation of important parts of the
natural world, including flora and fauna, have been adopted throughout the twentieth
century. The earliest Conventions on these subjects were primarily concerned with the
protection of particular species.78
The World Heritage Convention, on the other hand, takes a broader
ecological approach and is concerned with the protection of those aspects of the
natural environment which constitute habitats of rare or endangered species, or form a
particularly valuable ecosystem. One of the few treaties of this very early period on
the subject of nature conservation which recognises the intrinsic value of fauna and the
importance of the protection of habitat is the 1916 Treaty for the Protection ,of
Migratory Birds, a bilateral treaty between Canada and the United States. This is an
important agreement in that it was not based on economic motives. Further, it gave
the United States Government the constitutional power to enact implementing
legislation establishing a Migratory Bird Commission and a system of permanent
wildlife refuges.79
75 Cairo, November 9, 1963: (1964) 489UNTS , 244.
76 (1971) 797 UNTS , 370.
77
See Goy (1973), 118.
78
See the agreements referred ;to in Chapter 1.
79
Caldwell (1972), 59-60.
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The first multilateral convention to reflect concern with wildlife for its own
sake and recognition of the importance of habitat was the African Convention Relative
to the Preservation of Flora and Fauna in their Natural State (1933), 80 negotiated
between the Union of South Africa and the African colonial powers. 81 This agreement
involves specific prohibitions on the hunting and harassment of wildlife and has
provisions for the protection and administration of their habitats. 82 Under Article 21
of the Convention 'each Contracting Party shall furnish to the Government of the
United Kingdom information as to the measures taken for the purpose of carrying out
the provisions of the preceding articles'. This information is then to be distributed to
other governments.
In 1940, under the sponsorship of the Pan American Union, the Convention
on Nature Protection and Wildlife Preservation in the Western Hemisphere was
signed.83 Under it the signatories undertook to preserve all species and genera of
native American fauna and flora from extinction, and to preserve areas of
extraordinary beauty, striking geological formation or aesthetic, historic or scientific
value.84 This was to be achieved through the establishing of national parks, reserves,
nature monuments and wilderness areas;85 safeguarding wildlife habitats; cooperation
between Governments in the field of research;86 and the control of trade in protected
fauna and flora.87
There was a gradual move towards the broader ecological approach adopted
in the World Heritage Convention throughout the second half of the twentieth century.
Relevant agreements include the 1950 International Convention for the Protection of
Birds88 and the African Convention on the Conservation of Nature and Natural
Resources, signed by the Member States of the Organization of African Unity (OAU)
in 1968.89 The Convention for the Protection of Birds was adopted in recognition of
the need to amend the 1902 Convention for the Protection of Birds Useful to
80 London 1933: (1936) 172 LNTS, no. 3995, 242.
Belgium, United Kingdom of Great Britain and Northern Ireland, Egypt, Spain, France, Italy,
81
Portugal and the Anglo-Egyptian Sudan.
82 Caldwell (1972), 61.
United States Treaty Series, 981.
83
84 Kiss (1983), 3.
85 Article 2.
86 Article 6.
87 Article 9.
88 Negotiated between Belgium, the Netherlands, Spain, Switzerland, Iceland, Luxembourg,
Sweden and Turkey: (1950) 638 UNTS, 186.
89 Organization of African Unity, General Secretariat (ed.), African Convention on the
Conservation of Nature
and Natural Resources, Addis Ababa, 1969- see Rusta and Simma
(1975), Vol. V, 2037.
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Agriculture. 90 There is a noticeable change of emphasis and broadening of attitude in
the later Convention. Thus, the 1950 Convention was not concerned simply with the
protection of birds useful to agriculture but with the protection of birds in the wild
state2 1 Further, the preamble recognised that all birds should as a matter of principle
be protected, not only in the interests of the economy of each nation, but also in the
interests of science and the protection of nature. The substantive terms of the later
Convention reflected this change in emphasis. High Contracting Parties undertook to
protect all birds during the breeding seasons and to protect species in danger of
extinction or of scientific interest throughout the year. 92 Further, under the later
Convention there were obligations relating to the protection of bird habitats and to
indirect threats. Thus, by Article 10 High Contracting Parties undertook to consider
and adopt measures to prevent the destruction of birds by hydrocarbons and other
sources of water pollution, by lighthouses, electric cables, insecticides or poisons or by
any other means. Further, by Article 11, in order to alleviate the consequences of the
rapid disappearance of suitable breeding grounds for birds as a result of human
intervention, High Contracting Parties undertook to encourage and promote
immediately, by every possible means, the creation of water or land reserves of
suitable size and location where birds could nest and raise their broods safely and
where migratory birds could also rest and find their food undisturbed.
The African Convention on the Conservation of Nature and Natural
Resources, negotiated by the African States, emphasised the importance of natural
resources from an economic, nutritional, scientific, educational, cultural and aesthetic
point of view.93 Its fundamental principle was that Contracting States should
undertake individual and joint action for the conservation, utilisation and development
of soil, water, floral and faunal resources in accordance with scientific principles and
with due regard to the best interests of the people74 Contracting Parties undertook to
take effective measures to conserve and improve the soil and control erosion and land
use;95 to establish policies to conserve, utilize and develop water resources, prevent
pollution and control water use;96 and to protect floral and conserve faunal resources
and ensure the best utilization, management of populations and habitats, control
hunting, capture and fishing. 97 Provision was also made for certain listed species to be

90 See the Preamble to the Convention for the Protection of Birds.
Article 1.
91
92
Article 2.
93
Preamble.
94
Article II.
95
Article IV.
96
Article V.
97
Article VII.

52
totally protected and for others to be taken only with authorization. 98 Further, there
was provision for the establishment and maintenance of conservation areas; for
conservation and ecological factors to be considered in development plans; and for
parties to cooperate where ever necessary in implementing the Convention. 99
More recent agreements concerned with the protection of the natural heritage
include the Convention on Wetlands of International Importance especially as
Watelfowl Habitat,. 100 the Convention on International Trade in Endangered Species
of Flora and Fauna,401 the Convention on Conservation of Nature in the South Pacific;
102 the Convention on the Conservation of Migratory Species of Wild Animals; 103 and
the Convention on the Conservation of European Wildlife and Natural Habitats. 104
As is suggested by the titles of these later conventions, and in line with the
development of international environmental law, the move has been away from the
adoption of isolated measures to protect particular species and towards the protection
of whole areas of ecological importance. The Convention on Wetlands of
International Importance, for example, was adopted a year before the World Heritage
Convention and is based on similar ideals to that later Convention. States Parties aim
to stem the progressive encroachment on and loss of wetlands, recognizing the
fundamental ecological functions they serve and their economic, cultural, scientific
and recreational value. 105 Further, in this Convention we see the beginnings of some
of the arrangements which became part of the World Heritage Convention a year later,
including an identifying List of Wetlands of International Importance 106 and the use of
the IUCN as a consultant in relevant matters. Obligations undertaken by Contracting
Parties include: to designate at least one national wetland for inclusion in a List of
Wetlands of International Importance; 107 to consider their international
responsibilities for conservation, management and wise use of migratory stocks of
wildfow1; 108 to establish wetland nature reserves; and to cooperate in exchange of
information and train personnel for wetland management. 109

98
Article III.
99 Articles X and XVI.
100 (1972) 11 J.L.M. 257.
101 (1973) 12 LL.M. 1085.
102 For text see Kiss (1983), 463.
103 (1980) 19 I.L.M. 15.
104 For text see Kiss (1983), 463.
105 Ibid, 32.
106 Article 2.
107 Mid
108 Article 2(6).
109 Article 4.
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International and Regional Standards for Protection
The recommendations made by international bodies and regional
organizations to members relating to uniform standards to be applied in the protection
of cultural and natural sites reveal a developing philosophy of protection.which was
taken up in the World Heritage Convention These recommendations are very much a
feature of the second and third stages of the development of international
environmental law, in line with the expansion in environmental activities by
international and regional organizations, and the establishment of NGOs with
environment-related objectives.
In 1956 Unesco produced a Recommendation on International Principles
Applicable to Archaeological Excavations. 110 The Preamble reflects the sentiments
which were beginning to inspire people working in this field;
Convinced that the feelings aroused by the contemplation and study of works of the
past do much to foster mutual understanding between nations, and that it is therefore
highly desirable to secure international cooperation with regard to them...Considerin2
that, while individual states are more directly concerned with the archaeological
discoveries made on their territory, the international community as a whole is
nevertheless the richer for such discoveries...

The emphasis on international cooperation as a result of the recognition of a
universal heritage is reflected in the fact that the instrument recommends: that free
concessions to excavate be given to foreign excavators; 111 that Member States which
lack the necessary resources for the organization of archaeological excavations in
foreign countries should be accorded facilities for sending archaeologists to sites being
worked by other Member States; 112 that there should be participation by foreign
experts where technical or other resources are insufficient in a State;113 and that there
should be international cooperation in repressive measures. 114
Unesco has adopted a number of other recommendations on the subject of
protection for sites of value to Humankind including the 1962 Recommendation
Concerning the Safeguarding of the Beauty and Character of Landscapes and Sites. 115
Again, the Preamble reflects the growing sense of heritage:
Considering that at all periods.men have sometime subjected the beauty and character of
landscapes forming part of their natural environment to damage which has
impoverished the cultural, aesthetic and even vital heritage of whole regions in all parts
of the world...
110 Rusta and Simma (1975), vol. XIV, 7253.
Il l Articles 14 and 15.
112 Article 17.
113 Article 18.
114 Article 30.
115 For text see Ruster and Simma (1975), vol. XIV, 7275
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This was the first international document to put cultural and natural sites together,
recognising the importance of both and their integral relationship, and is particularly
significant for that fact. In relation to the continuing deterioration of the sites, the
preamble states that 'this phenomenon affects the aesthetic value of landscapes and
sites, natural or man-made, and the cultural and scientific importance of wild life'.
The Recommendation deals with various means of ensuring that the beauty and
character of landscapes is safeguarded, particularly: supervision of works and activities
likely to damage them; adoption of appropriate town planning and rural planning
schemes; scheduling of extensive landscapes "by zones"; the scheduling of isolated
sites; the establishment of natural reserves and national parks; the acquisition of sites
by communities; and the education of the public.
Similarly, Unesco has adopted the Recommendation Concerning the
Preservation of Cultural Property Endangered by Public or Private Worksll 6 and
Recommendation for the Protection at National Level of the Cultural and Natural
Heritage. 117 The Council of Europe has adopted the Recommendation on the
Strengthening and Rationalisation of International Cultural Cooperation. 118 This
Recommendation recognizes the interests of all Europeans in the protection of the
European culture and incorporates various provisions for bringing about cooperation in
identifying, preserving and sharing information about the sites.
The Development of the World Heritage Convention
It was against this background of international conventions and
recommendations that the World Heritage Convention emerged. The World Heritage
Convention was adopted by the General Conference of Unesco on November 16, 1972,
at its seventeenth session by a vote of 75 to 1 with 17 abstentions. The adoption of the
Convention was a response to the threats which faced many of the unique man-made
and natural sites of the world. Unesco was faced with an increasing number of
requests for assistance in the face of emergencies. The feeling was that:
It would...be highly desirable for the role of the Organization to be determined and
conditioned by rules laid down by the international community. While Unesco is bound
to fulfil its moral obligations vis-a-vis the Member States, it must be able to do so in
the best possible circumstances. It appears that the adoption by means of an
international Convention of the principles underlying an international system for

116 Paris, 19 November 1968: ibid, 7289
117 Paris, 16 November 1972: Unesco Doc. 17C/107, (1972) 111ILM., 1367. This document will
be dealt with in detail in Chapter III as it plays an important part in matters arising under the
World Heritage Convention.

118 Recommendation 497(1967): ibid, 7323.
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protection for monuments, groups of buildings, and sites of universal value, might
effectively meet this requirement.119

The World Heritage Convention was developed from two separate draft
conventions of Unesco and IUCN. - The Unesco draft convention, entitled the
Convention Concerning the International Protection of Monuments, Groups of
Buildings, and Sites of Universal Value, originally dealt primarily with the cultural
heritage, while IUCN was working on a Convention for the Conservation of the
World's Heritage, concerned primarily with natural sites.
The first concrete proposals for Unesco involvement in a Convention to
establish a permanent system for the protection of unique and outstanding sites came at
the 14th session of the Unesco General Conference in 1968. At this session the
General Conference authorized the Director-General 'to coordinate and secure the
international adoption of appropriate principles and scientific, technical and legal
criteria for the protection of cultural property, monuments and sites.' 120 The work
plan of the resolution stated that 'a meeting of experts will be convened to coordinate,
with a view to the scientific, technical and legal criteria which would make it possible
to establish an effective system for protecting and exploiting monuments and sites: 121
At the same session the General Conference authorised the Director-General 'to study
the possibility of arranging an appropriate system of international protection, at the
request of the state concerned, for a few of the monuments that form an integral part of
the cultural heritage of mankind.' 122 Following these recommendations a meeting . of
experts was convened at Unesco Headquarters from 26 February to 2 March 1968 at
which all the non-governmental organizations concerned were represented. At its
conclusion, the meeting invited Unesco to continue its action aimed at 'establishing an
effective system for the protection of monuments, groups of buildings and sites at
national level and at implementing an international system for the protection of
monuments and sites of universal value and interest: 123
The 1969-1970 programme and budget adopted at the fifteenth session of the
General Conference enabled the continuation of this action. 124 A second meeting of
experts was held in July 1969 to consider ways and means of establishing the necessary
international arrangements. This meeting concluded that the Director-General should:

119 Unesco Doc. 16C/19 Annex- Preliminary Report of the Director-General on the Desirability of
Adopting an International System, 11.
120 Resolution 3.342.
121 Unesco Doc. I6C119.
122 Resolution 3.3411.
123 Unesco Doc. SHC/CS.
124 Unesco Doc. 16C/19.
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(a) prepare an International Recommendation based on the scientific, technical and
legal principles and criteria contained in the present document which could be used in
setting up or improving national systems for the protection of monuments, groups of
buildings and sites; and
(b) prepare an International Convention or have recourse to any other appropriate
means favouring the establishment of an international system for the protection of
monuments, groups of buildings and sites of universal interest, in accordance with the
principles and conditions laid down in this report. 125

Accordingly, the sixteenth session of the General Conference was invited:
(a) to decide whether the question of the protection of monuments and sites of universal
value should be regulated at the international level,
(b) if so, to what extent the question can be regulated and whether the method adopted
should be an international convention or, alternatively, a recommendation to Member
States,
(c) to decide whether it is necessary to set up a special committee of government experts
to draw up a final draft to be submitted to the General Conference at its seventeeth
session.126

At its sixteenth session the General Conference had before it the preliminary
study of the Director-General. The proposal considered in this study was for some sort
of international action to provide for both international and national protection for
immovable cultural property, faced as it was with increasing threats. The essential
purpose of this system was to be to rescue monuments, groups of buildings and sites of
universal interest which if neglected would inevitably decay and be lost to mankind,
with particular emphasis on the needs of developing countries. 127 There was never
any suggestion of internationalization of the cultural property in question nor of any
form of extraterritoriality. 128 It was envisaged that international action could do no
more than encourage the action of Member States and urge them to adopt new
protective measures while also giving technical, and possible financial assistance to
States in pressing need thereof. 129 This international action should apply only to
monuments, groups of buildings and sites of outstanding interest to the international
community, whereas protective measures at the national level should apply to all
components of the cultural heritage, whatever their relative importance. 130 Unesco
was seen as the appropriate organization to shoulder the work consequent on an
eventual agreement to establish an international system; while the non-governmental
organizations were involved in the relevant areas they would not be able to take over
125 Unesco Doc. SHC/MD/4.
126 Unesco Doc. 16C/I9 p 2.
127 Ibid, Annex, 6.
128 Ibid.
129 Ibid, Annex, 3.
130 Ibid.
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full responsibility for operating an international system. In any case, their statutes
would not allow them to negotiate with governments, nor to enter into obligations
which would go beyond the limits of their functions. 131
From the beginning it was envisaged that all international organizations
engaged in relevant activities should participate in the scheme for international
cooperation. Specifically, it was considered that the Rome Centre and ICOMOS and
the IUCN would be involved. The conclusion of the Director-General was that the
time had not yet come to draw up a convention on the national protection of sites, but
rather to recommend that Member States 'consider whether, depending on their
particular circumstances, they would find it possible to modify their domestic
legislation in accordance with new principles.' 132 The international system, on the
other hand, in view of comparative urgency of the situation, should be dealt with by
means of a convention.133
At it sixteenth session the General Conference, having considered this
preliminary report, made the decision to draft an international convention and
recommendation and also to convene a committee of experts. 134 A draft Convention
Concerning the Protection of Monuments, Groups of Buildings and Sites of Universal
Value was then drawn up135 , along with a draft Recommendation Concerning the
Protection, at National Level of Monuments, Groups of Buildings and Sites. These
were circulated in July 1971 to Member States who were invited to submit their
comments and observations on the drafts. Meantime a special inter-governmental
working group of Unesco experts and the Committee of UNCHE met to examine the
possibility of drawing up a single convention concerning both the cultural and natural
heritage. 136 This working group revised the IUCN draft, emphasizing the
conservation of natural areas, but not excluding cultural sites, and recommended that
the Stockholm Secretariat inform Unesco of the revised IUCN draft, possibly with an
•eye toward drafting a single convention. 137 By March 1972, in response to Unesco's
requests for comments on its Convention, the United States had submitted an entirely
new World Heritage Trust Convention which took into account both natural and
cultural sites on the basis of the world heritage concept. 138

131 /bid Annex, 7.
132. /bid Annex, 11.
133 Ibid.
134 Resolution 1.412.
135 Unesco Doc. SHC/MD/17.
136 Meyer (1976), 47.
137. Ibid.
138 /bid 48.

58
A Special Committee of Government Experts was convened in November
1971 and met in Paris from 4 to 22 April. It was during these meetings that the draft
Convention was strengthened to cover both the cultural and natural heritage.I 39 This
revised draft was completed in time for delegates at the Stockholm Conference to
discuss it. In the United Nations Action Plan for the Human Environment it was
recommended that:
Noting that the draft convention prepared by Unesco concerning the protection of the
world natural and cultural heritage marks a significant step towards the protection, on
an international scale of the environment...[Govemments should] examine this draft
convention with a view to its adoption at the next General Conference of Unesco. 14°

At the seventeenth session of the General Conference of Unesco, in
November 1972, the World Heritage Convention and Recommendation Concerning
the Protection, at the National Level, of the Cultural and Natural Heritage (hereinafter
referred to as the Heritage Recommendation) 14 I were adopted. The Convention
serves the purpose of setting up the arrangements for achieving international
cooperation for the protection of the world heritage, and outlining the obligations of
Parties to the Convention at both the national and international levels. The Heritage
Recommendation, as was envisaged by the sixteenth session of the General
Conference of Unesco, establishes guidelines for Parties in ensuring the protection of
their national heritage, including those aspects of it which are of world heritage value.
Subsequently, the World Heritage Committee established under the Convention
adopted the Operational Guidelines of the Intergovernmental Committee for the
Protection of the World Cultural and Natural Heritage for the Implementation of the
World Heritage Convention (hereinafter referred to as the Operational Guidelines). 142
The Operational Guidelines constitute the basis for all decisions made by the World
Heritage Committee regarding the implementation of the Convention and have been
modified and added to at successive meetings.

The Legal Status of the Heritage Instruments
The United Nations organs and specialised agencies, Unesco among them,
are not supra-national legislative bodies and so, unlike the European Parliament, these
organizations cannot assume broad legislative powers to adopt decisions which have a
direct legal effect on their members.I 43 The specialised agencies can, however, form
their resolutions into binding obligations on members. The World Heritage
139 lbid
140 (1972) II LLM. 1421, Recommendation 99.
141 (1972) 11 LLM. 1367. Reproduced as Appendix B.
142 Unesco Doc. VVHC/2. Reproduced as Appendix C.
143 See Bowett (1982), 140-141.
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Convention and accompanying Heritage Recommendation were adopted by the
General Conference pursuant to Article 4.4 of the Unesco Constitution which provides
that the General Conference can adopt recommendations and international
conventions, the former on the basis of a majority vote and the latter requiring a twothirds majority vote. Each of the Member States is then to submit recommendations or
conventions to its competent authorities within a period of one year from the close of
the General Conference at which they were adopted.I 44
Thus, the constitutive document of Unesco gives the General Conference the
authority to adopt conventions and recommendations. Under the Constitution,
Member States undertake the obligation of submitting these recommendations and
conventions to the relevant competent authorities, and further, under Article VIII, to
report periodically to the Organization on the action upon such recommendations and
conventions.
In order to bind Member States, Conventions adopted by the General
Conference of Unesco must be ratified or acceded to; there is no obligation on Member
States under the constitutive document to take this step. So far as recommendations
are concerned there is no ratification or accession step; the document is simply adopted
by a majority vote of the General Conference, the Members of which are then required
to submit the recommendation for consideration to the competent authorities.
Generally speaking, recommendations of international organizations do not create
international obligations on Member States.I 45 While treaties are written agreements
by which sovereign Governments undertake legally binding obligations at international
law146, recommendations often simply attempt to set down standards for States to
consider adopting into their municipal law. In Unesco practice, recommendations lay
down principles and norms designed to regulate international problems. 147
The Operational Guidelines perform a crucial function in the operation of
the World Heritage Convention. Parts of this document merely lay down various
criteria and conditions which, under the World Heritage Convention, the Committee is
required to specify. For example, under Article 11.5 the World Heritage Committee is
144 For a detailed analysis of the Unesco Convention-making process see Alexandrowicz (1973),
20-30.
145 See Castaneda (1969), 8-9 where he states: "There is no doubt that the prevailing meaning [of
the term recommendation] is that of "invitation"; hence recommendations are only the
resolutions adopted with no intention of binding their addressees".
146 Williams and de Mestral (1987), 342.
147 See Goy (1973), 140 citing Art. I of the Rules of Procedure concerning Recommendations to
Member States and International Conventions covered by the terms of Article IV, paragraph 4,
of the Constitution, adopted by the General Conference at its fifth session (resolution
5C/406), amended at its 7th session (resolution 7C/43).
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required to establish criteria for determining whether or not a property may be
included in the World Heritage List or List of World Heritage In Danger; this is done
under paragraphs 23-36 and 56-61 of the Operational Guidelines. Where they perform
this function, the Operational Guidelines have a clear legal status; States Parties have
undertaken in the World Heritage Convention to accept the criteria adopted by the
World Heritage Committee.
In other paragraphs the Guidelines act simply as comprehensive rules setting
down appropriate policies, procedures and directions to States Parties on matters left
by the Convention to the Committee; for example, under Article 13.3 the World
Heritage Committee is to decide on action to be taken with regard to requests for
international assistance.
The Legal Status of the World Heritage Concept
We have briefly examined the legal status of the instruments which are
crucial in the fulfilment of the world heritage concept in international environmental
law. This concept was first articulated in relation to the World Heritage Convention,
which is the only international document to formally incorporate it as a rationale for
international cooperation on environmental protection. However, the rationale upon
which it is based, namely, that there is a universal interest in some aspects of the
environment which justifies international regulation, emerges very early on in
agreements related to the protection of particular aspects of the environment of the
exclusive territory of States.
That there is such a thing as a heritage of Humankind seems now to be an
accepted notion in the international community. However, the extent and application
of the concept beyond the specific terms of the World Heritage Convention is
uncertain. What, beyond the unique cultural and natural sites of outstanding universal
value as defined in the World Heritage Convention, is the "world heritage"? Further,
given the concessions in the Convention document itself, the legal effect of the
concept, and particularly the extent to which it is a qualification on sovereignty, is
uncertain. At present the concept is more a rationale for international cooperation,
than a basis for claiming legal rights of Mankind. The concept may become a basis for
reassessing sovereignty when it comes to dealing with aspects of the internal
environment of States in which Mankind can justifiably claim an interest. This will
depend upon the incorporation of the concept in other multi-lateral treaties where
obligations assumed by States Parties are less qualified than they are in the World
Heritage Convention, and an acceptance by States that the world heritage concept is
truly a qualification to the exercise of their sovereign rights.
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'Conclusion
The world heritage concept provides a rationale for international action
towards environmental protection. Previously the primary rationale had been State
responsibility. The notion of a "heritage" in international law has also been applied in
relation to the global commons which were described as the common heritage of
mankind. In its application to the exclusive territory of States and its fundamental
environmental rationale, the world heritage concept differs from the CHM. Because
the term "heritage" is now being used in a very broad context, it provides a convenient
rationale for international regulation of the internal environment of States. While,
given the potential political costs in terms of sovereignty that a State suffers by
agreeing to the application of the concept, its application in definite terms has been
somewhat tentative so far, it seems likely that it may develop into a true qualification
on sovereignty at some time in the future. A fundamental challenge to international
environmental law lies in the embracing of this concept and a working out of its true
relationship to concepts of sovereignty. As it is incorporated in the World Heritage
Convention, the concept is qualified by recognition of sovereign interests. This is
politically necessary, but somewhat inconsistent with the notion of a universal interest.
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CHAPTER III
s

THE TERMS AND OPERATION OF THE WORLD HERITAGE
CONVENTION

Introduction
The World Heritage Convention is a significant and unique agreement, both in
terms of the development of international environmental law and in the context of
previous treaties and recommendations for the protection of the natural and cultural
heritage. The purpose of this chapter is to provide a detailed analysis of the terms and
operation of the World Heritage Convention. The actual terms of the Convention
must be seen in the context of their practical implementation. The details of such
operations are set down by the primary policy and decision making body established
under the Convention, the World Heritage Committee, in its Operational Guidelines.
For example, the Convention specifies that the world heritage shall consist of natural
and cultural parts with certain special features which exhibit outstanding universal
value. The question of what constitutes outstanding universal value for the purposes
of the Convention, however, is dealt with in the Operational Guidelines. The
Convention provides for the establishment of the World Heritage List and for the
granting of international assistance for the protection of listed properties. However,
sites are inscribed and assistance given within guidelines established by the
Committee and specified in the Operational Guidelines. The terms and practical
operation of the Convention are inextricably linked and it is not possible to separate
our discussion of these two aspects.

Defining the World Heritage
The task of defining the world heritage must be seen in two contexts. First,
there are the definitions in the World Heritage Convention, identifying what
constitutes the world heritage. Second, there are the World Heritage Committee's
guidelines for interpreting this definition for the purposes of deciding what properties
shall be included in the identifying list of world heritage properties, the World
Heritage List. A property can fulfill the criteria prescribed in the Convention, and
thus be legitimately described as part of the world heritage, and yet be rejected for
inscription on the World Heritage List because it does not satisfy the requirements of
the Committee
One of the unique and important features of the World Heritage Convention
is its recognition of the interdependence and equal importance of the natural and
cultural aspects of the heritage. Cultural heritage is enhanced by evidence of its
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relationship with its natural environment. The natural heritage is crucial to our
understanding of human culture, provides inspiration for the flowering of such culture,
and, as Mankind has only recently begun to realise, has an intrinsic value of its own.
Thus, the world heritage consists of both cultural and natural aspects.

The Cultural Heritage
Article 1 of the Convention defines the "cultural heritage" for the purposes
of the Convention. Three broad types of heritage are specified, namely, monuments,
groups of buildings and sites. The first heading includes 'architectural works, works
of monumental sculpture and painting, elements or structures of an archaeological
nature, inscriptions, cave dwellings and combinations of features which are of
outstanding universal value from the point of view of history, art or science'. "Groups
of Buildings" are defined more specifically as, 'groups of separate or connected
buildings which, because of their architecture, their homogeneity or their place in the
landscape, are of outstanding universal value from the point of view of history, art or
science'. Relevant sites are 'works of man or the combined works of nature or of man,
and areas including archaeological sites which are of outstanding universal value from
the historical, aesthetic, ethnological or anthropological points of view'. The
Convention thus deals with immovable sites, rather than moveable objects. The sorts
of factors which endanger moveable cultural property are clearly very different from
those which threaten immovable cultural heritage. The 1970 Unesco Convention on
the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property deals specifically with moveable cultural heritage.'

Natural Heritage
Article 2 lists the sorts of natural sites which shall be considered as "natural
heritage" for the purposes of the Convention. Again there is a three-part definition
broadly covering natural features, special formations, and areas and natural sites.
Within the first category are 'natural features consisting of physical and biological
formations or groups of such formations, which are of outstanding universal value
from the aesthetic or scientific point of view'. Relevant special formations and areas
are 'geological and physical formations and precisely delineated areas which
constitute the habitat of threatened species of animals and plants of outstanding
universal value from the point of view of science of conservation'. While reference is
made in this Article to threatened species, the natural heritage is clearly defined to
consist of the sites which constitute the habitats of these species, rather than the
species themselves. Under the broad heading "natural sites," are included 'natural

1

See discussion of this Convention in Chapter II of this work.
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sites or precisely delineated natural areas of outstanding universal value from the point
of view of science, conservation or natural beauty'.
Outstanding Universal Value
The requirement that the heritage be of "outstanding universal value" is
common to all definitions of the world heritage. The phrase "outstanding universal
value" is not defined in the Convention. The World Heritage Committee has
addressed the question of what is meant by the word "universal". There was doubt
about whether property significant only for a continent or a large region of the world
would fulfill the requirement. 2 The Committee expressed the opinion that 'the term
"universal" must ... be interpreted as referring to a large or significant segment of
humanity.'3 There seems little doubt, then, that property of significance to a whole
continent would be regarded as of outstanding universal value.
The only other guidance with regard to the meaning of the phrase
"outstanding universal value" is provided in the Operational Guidelines. The
Guidelines stipulate that the intention is 'not to provide for the protection of all
properties of great interest, importance or value, but only for a select list of the most
outstanding of these from an international viewpoint.' 4
The question of what exactly is meant by outstanding universal value only
really becomes important in terms of deciding which properties are to be included on
the World Heritage List. The Operational Guidelines set down the criteria by which
the value of a property nominated for listing can be judged.
In order to be considered of outstanding universal value, cultural properties
must:
a)(i) represent a unique artistic achievement, a masterpiece of the creative genius; or
(ii) have exerted great influence, over a span of time or within a cultural area of the
world, on developments in architecture, monumental arts or town-planning and
landscaping; or
hear a unique or at least exceptional testimony to a civilization which has
(iii)
disappeared; or
(iv) be an outstanding example of a type of building or architectural ensemble which
illustrates a significant stage in history; or
(v) be an outstanding example of a traditional human settlement which is representative
of a culture and which has become vulnerable under the impact of irreversible change; or
be directly or tangibly associated with events or with ideas or beliefs of
(vi)
outstanding universal significance (the Committee considers that this criterion should
justify inclusion in the List only in exceptional circumstances or in conjunction with
the criteria);

2

Meyer (1976), 49.

3

Unesco document CC.77/Conf.001/4, 6.

4

Unesco document WHC/2 Revised December 1988 at para 6(i).
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and
b)(i) meet the test of authenticity in design, materials, workmanship or setting (the
Committee stressed that reconstruction is only acceptable if it is carried out on the basis
of complete and detailed documentation on the original and to no extent on conjecture).
(ii) have adequate legal protection and management mechanisms to ensure the
conservation of the nominated 'Cultural property ... Assurances of the effective
implementation of these laws are also expected ... the State Party concerned should be
able to provide evidence of suitable administrative arrangements to cover the
management of the property, its conservation and its accessibility to the public.5

Natural properties should fulfil one of the following criteria:
(i) be outstanding examples representing the major stages of the earth's evolutionary
history; or
(ii) be outstanding examples representing significant on-going geological processes,
biological evolution and man's interaction with his natural environment as distinct
from periods of the earth's development, this focuses upon on-going processes in the
development of communities of plants and animals, landforms and marine areas and
fresh water bodies; or
(iii) contain superlative natural phenomena, formations or features, for instance,
outstanding examples of the most important ecosystems, areas of exceptional natural
beauty or exceptional combinations of natural and cultural elements; or
(iv) contain the most important and significant natural habitats where threatened
species of animals or plants of outstanding universal value from the point of view of
science or conservation still survive. 6

The natural heritage must satisfy conditions of integrity:
(i) the sites described in (i) should contain all or most of the key interrelated and
interdependent elements in their natural relationships; for example, an "ice age" area
would be expected to include the snow field, the glacier itself and samples of cutting
patterns, deposition and colonization.
(ii) the sites described in (ii) should have sufficient size and contain the necessary
elements to demonstrate the key aspects of the process and to be self-perpetuating. For
example, an area of tropical rain forest may be expected to include some variation in
elevation above sea level, changes in topography and soil types, river banks or oxbow
lakes, to demonstrate the diversity and complexity of the system.
(iii) the sites described in (iii) should contain those eco-system cbmponents required
for the continuity of the species or of the other natural elements or processes to be
conserved. This will vary according to individual cases; for example, the protected area
of a waterfall would include all, or as much as possible, of the supporting upstream
water shed; or a coral reef area would include the zone necessary to control siltation or
pollution through the stream flow or ocean currents which provide its nutrients.
(iv) the area containing threatened species as described in (iv) should be of sufficient
size and contain necessary habitat requirements for the survival of the species.
(v) In the case of migratory species, seasonable site necessary for their survival,
wherever they are located, should be adequately protected. The Committee must receive
assurances that the necessary measures be taken to ensure full life cycle. Agreements
made in this connection, either through adherence to international conventions or in
the form of other multilateral or bilateral arrangements would provide this assurance.
(vi) The sites described ... should have adequate long-term legislative, regulatory or
institutional protection. They may coincide with or constitute part or existing or
proposed protected areas such as national parks. If not already available, a management
plan should be prepared and implemented to ensure the integrity of the natural values of
the site in accordance with the Convention. 7
5
6
7

Paragraph 24.
Paragraph 36(a).
Paragraph 36(b).
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Identification of the World Heritage

Under Article 3 of the World Heritage Convention it is for each State Party
to identify and delineate the properties on its territory which conform with the
definitions in Articles 1 and 2. The Article thus makes a concession to State
sovereignty. It is for the World Heritage Committee to make the decision about
whether or not a nominated property within a State satisfies the criteria for inclusion
on the World Heritage List. 8 Article 3, therefore, does not relate to identification for
the purposes of listing except in the sense that it works in conjunction with Article
11.3, which provides that the inclusion of a property in the World Heritage List
requires the consent of the State concerned, to ensure that nominations for world
heritage listing are made only by the State Party concerned.
As we have noted, however, properties may be world heritage sites although
they do not qualify for world heritage listing. Indeed, Article 12 of the Convention
provides that the fact that a property belonging to the cultural or natural heritage has
not been included in the World Heritage List shall in no way be construed to mean that
it does not have an outstanding universal value for other purposes. Thus, Article 3
makes it clear that, apart from the ultimate identification involved in the inscription of
a nominated property on the World Heritage List, it will be for each State to identify
the world heritage within its borders, and it will be in relation to heritage identified by
the State that the obligations outlined in the Convention will arise.
National and International Obligations on States Parties
As we saw through our discussion of the background to the World Heritage
Convention, obligations to refrain from destroying the cultural heritage of other States
date from the first half of the twentieth century. 9 The World Heritage Convention is
unique in that it moves beyond such negative international obligations and requires
participation in a scheme of international cooperation for the protection of the
heritage. The Convention also incorporates obligations on States to adopt measures to
protect the world heritage within their own borders. This section examines the
national and international obligations assumed by Parties under the Convention and
also makes reference to recommendations made with regard to national action in the
Heritage Recommendation.

8
9

This procedure is discussed subsequently in relation to the institutional arrangements for the
protection of the world heritage.
See Chapter II

67
Obligations at the National Level
Part II of the Convention lays down the principal obligations on Parties to
the Convention so far as the protection of the world heritage is concerned. Under
Articles 4 and 5 States Parties undertake to protect the world heritage within their own
borders.

Article 4 contains the primary obligation of Parties with respect to the heritage in their own borders, while again conceding to State sovereignty:
Each State Party to this Convention recognizes that the duty of ensuring the
identification, protection, conservation, presentation and transmission to future
generations of the cultural and natural heritage referred to in Articles I and 2 and situated
on its territory belongs primarily to that state. It will do all it can to this end, to the
utmost of its own resources and, where appropriate, with any international assistance
and cooperation, in particular, financial, artistic, scientific and technical, which it may
be able to obtain.

These obligations are specified in more detail in Article 5 of the Convention.
Consistent with special provision made for the participation of developing countries in
other international environmental documents, 10 and in line with general concessions
to sovereignty, States Parties are only required to "endeavour", "in so far as possible",
and "as appropriate for each country", to carry out these obligations. The obligations
are very general:
To ensure that effective and active measures are taken for the protection, conservation
and presentation of the cultural and natural heritage situated on its territory, each State
Party to this Convention shall endeavour, in so far as possible, and as appropriate for
each country:
(a) to adopt a general policy which aims to give the cultural and natural heritage a
function in the life of the community and to integrate the protection of that heritage
into comprehensive planning programmes;
(b) to set up within its territories, where such services do not exist, one or more
services for the protection, conservation and presentation of the cultural and natural
heritage with an appropriate staff and possessing the means to discharge their
functions;
(c) to develop scientific and technical studies and research and to work out such
operating methods as will make the State capable of counteracting the dangers that
threaten its cultural or natural heritage;
(d) to take the appropriate legal, scientific, technical, administrative and financial
measures necessary for the identification, protection, conservation, presentation and
rehabilitation of this heritage; and
(e) to foster the establishment or development of national or regional centres for
training in the protection, conservation and presentation of the cultural and natural
heritage and to encourage scientific research in this field.

10 See Chapter I.
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Articles 4 and 5 mark most significantly the change in the world community
attitudes to the issue of protection of the heritage. These articles are significant
because, unlike previous agreements for the protection of the cultural heritage, States
Parties specifically commit themselves to domestic action with regard to the heritage
within their own borders.
Given the development which these provisions represent, and the
inappropriateness of prescribing in too much detail standards which may vary in their
applicability according to national conditions, a decision was made to supplement the
national obligations within the Convention in the Heritage Recommendation. The
Recommendation, which was designed to outline specific measures to encourage and
assist states to protect their national heritage, also helps to ensure that any part of that
heritage which may amount to world heritage is protected. The Recommendation is
thus an important compliment to the World Heritage Convention in its provision for
national action to protect the heritage, and warrants closer examination.
The Heritage Recommendation
The Heritage Recommendation was adopted, along with the World Heritage
Convention, at the seventeenth session of the General Conference of Unesco in 1972.
The Recommendation had been drafted in accordance with a direction from the 16th
General Conference of Unesco. The General Conference had considered the report of
the meeting of experts held in July 1969, that the Director-General should prepare an
International Recommendation based on scientific, technical and legal principles and
criteria for setting up or improving national systems for the protection of monuments,
groups of buildings and sites. 11
The Preamble to the Heritage Recommendation refers to the obligation on
every country to protect the world cultural and natural heritage. The definitions of
cultural and natural heritage in the Heritage Recommendation are virtually identical to
those in the Convention, except for the different standards of value required; the
Recommendation requires only that sites shall be of "special", rather than of
"outstanding universal value". Thus, the Heritage Recommendation covers all sites of
world heritage value, but many more as well. This was in line with the view of the
drafters of the World Heritage Convention that:
Although, by virtue of the heritage of cultural property being regarded as a whole,
protective measures must apply at national level to all components of that heritage,
whatever their relative importance, that is not the case with international protection.
Being complementary to that of Member States and applicable only to monuments,

11 Unesco doe. SHC/MD/4.
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groups of buildings and sites of outstanding interest to the international community, it
would intervene in favour of those of universal interest only. 12

Article 4 of the Heritage Recommendation provides thatThe cultural and natural heritage represents wealth, the protection, conservation
and presentation of which impose responsibilities on the States in whose territory it is
situated, both vis-a-vis their own nationals and vis-a-vis the international community
as a whole.

The Recommendation further provides that all States should formulate, develop and
apply a policy to secure the protection, conservation and presentation of the cultural
and natural heritage. 13 It then specifies a number of general principles to be applied
in the development of this policy. The principles include: that the cultural and
natural heritage should be considered in its entirety as a homogeneous whole; that
none of the works or items should be dissociated from its environment; 15 that the
protection, conservation and presentation of the heritage should not be regarded as a
check on national development but as a determining factor in such development; 16
and that it should be considered as one of the essential aspects of regional
development plans and planning in genera1. 17
' 4

So far as organization of services are concerned, the Heritage
Recommendation provides that, with due regard for the conditions appropriate to each
country, Member States should set up in their territories one or more specialized
public services to be responsible for the discharge of the following functions;
compiling an inventory of the cultural and natural heritage; training and recruiting
scientific, technical and administrative staff to be responsible for working out
identification, protection, conservation and integration programme and directing their
execution; organizing close cooperation among specialists of various disciplines to
study the technical conservation problems of the cultural and natural heritage; using or
creating laboratories for the study of all the scientific problems arising in connection
with the conservation of the cultural and natural heritage; and ensuring that owners or
tenants carry out the necessary restoration work.18
Article 18 of the Heritage Recommendation provides that Member States
should, as far as possible, take all necessary scientific, technical and administrative,
12 Unesco doc. 16C119 Annex, 3.
13 Article 3.
14 Article 5.
15 Article 6.
16 Article 7.
17 Article 8.
18 Article 13.
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legal and financial measures to ensure the protection of the cultural and natural
heritage in • their territories. Part V provides details of recommended protective
measures under these headings. Recommended scientific and technical measures
include regular surveillance of the components of their heritage by means of periodic
inspections; 19 affording added protection to those components of the cultural and
natural heritage that are threatened by unusually serious dangers; 20 restoration of the
heritage, wherever possible, to its former use or to a new and more suitable
function;21 and undertaking studies and research to determine the impact of visitor use
and to monitor interrelationships so as to avoid serious damage to the heritage and to
provide adequate background for the management of the fauna and flora. 22
Under the Recommendation, States are to adopt administrative measures,
including drawing up an inventory for the protection of the cultural and national
heritage;23 finding suitable uses for groups of historic buildings no longer serving their
original purpose;24 drawing up plans for the protection, conservation, presentation and
rehabilitation of groups of buildings of historic and artistic interest; 25 requiring
authorization by the town and country planning authorities for any work which might
result in changing the existing state of the buildings in a protected area; 26 and
developing short and long range plans to achieve a system of conservation to meet the
needs of their countries.
The Recommendation also contemplates that States will adopt legal
measures, particularly legislative protection for components of the cultural and natural
heritage, either individually or collectively; 27 enforcement of protective measures
applying to individual owners and to public authorities when they are the owners of
components of the cultural and natural heritage;28 empowering of public authorities to
expropriate a protected building or natural site;29 and imposing penalties or
administrative sanctions on anyone who wilfully destroys, mutilates or defaces a
protected monument, group of buildings or site."

19
20
21

Article 19.
Article 21.
Article 22.

22 Article 27.
23 Article 29.
24 Article 32.
25
Article 33.
Article 35.
26
27 Article 40.
28 Article 41.
29 Article 44.
30 Article 47.
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Finally, it contemplates appropriate financial measures, including central
and local authorities appropriating in their budgets a certain percentage of funds for
the purposes of maintaining, conserving and presenting protected property of which
they are owners; 31 granting of tax concessions on expenditures incurred by owners or
users of the cultural or natural heritage in protecting, conserving and presenting that
heritage;32 indemnifying, if necessary owners of protected areas for losses they might
suffer as a consequence of protective programmes;33 the setting up of "Cultural and
Natural Heritage Funds", with tax concessions available to those making gifts,
donations or bequests to such funds;34 the making of special arrangements,
particularly by way of loans for renovation and restoration work.35
The national obligations included in the World Heritage Convention are thus
supplemented by the recommendations in the Heritage Recommendation..
Obligations at the International Level

Article 6 reaffirms the principle that 'the States Parties to this convention
recognize that the cultural and natural heritage mentioned in Articles 1 and 2
constitute a world heritage for whose protection it is the duty of the international
community as a whole to cooperate.'36 This is qualified by the statement that States
Parties fully respect the sovereignty of the States on whose territory the heritage is
situated and that property rights provided by national legislation are not prejudiced. 37
The obligations of the States Parties at the international level involve
undertaking to give their help in the identification, protection, conservation and
preservation of the cultural and natural heritage included on the World Heritage List
and the List of World Heritage in Danger. As we have seen in Chapter II, previous
Conventions and agreements had dealt with protecting cultural sites from wanton
destruction in time of war. Article 6.3 goes beyond this. States Parties undertake not
to take any deliberate measures which might damage, directly or indirectly, the world
heritage. By imposing liability only for deliberate measures, this paragraph does not
impose strict liability for unintentional damage caused, for example, by pollution. 38

31 Article 59.
32 Article 51.
33 Article 52.
34 Article 55.
35 Article 57.
36 Article 6.1.
37 lbid
38 Meyer (1972), 52.
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The question has been raised whether the protective provisions of the
Convention apply during time of war, or whether they are supplanted by the Hague
Convention, dealing with the protection of cultural property in the event of armed
conflict.39 No mention is made of the Hague Convention in the text of the World
Heritage Convention It seems clear that the conventions can operate together. BoIla
has described the World Heritage Convention as "the peacetime Red Cross" for
monuments and natural sites, while the Hague Convention is the "war-time Red
Cross" for monuments.40 However, it is desirable that the World Heritage Convention
operates in time of war because the Hague Convention does not provide any protection
to natural sites.
International protection of the world heritage under the World Heritage
Convention is to be understood as a system of international cooperation and assistance
designed to support State Parties to the Convention in their efforts to conserve and
identify that heritage. In other words, the role is one of supporting, rather than
replacing, the protective efforts of the nations concerned.
Institutional Arrangements for the Protection of the World Heritage
One of the major reasons for the adoption of the Convention was to establish a
permanent institutional framework for the collective protection of the world heritage.
This framework is made up of the major policy and decision-making body, the World
Heritage Committee, with its executive body the World Heritage Bureau. The World
Heritage Committee is responsible for the other aspects; the World Heritage List, List
of World Heritage in Danger and the World Heritage Fund, as well as determining
requests for international assistance.

The World Heritage Committee
The Convention establishes the Committee, to be called the World Heritage
Committee, within the United Nations Educational, Scientific and Cultural
Organization.4 ' The Committee was originally to be composed of the representatives
of 15 States Parties to the Convention, elected by States Parties meeting in General
Assembly. This number was increased to 21 at the second General Assembly, in
accordance with Article 8.1, when the number of States Parties had reached 40.

39 See Chapter II.
40 Bolla (1980), 5.
41
Article 8.
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The terms of office of States Parties extend for three meetings of the General
Conference of Unesco, with a third of members being replaced at each session. 42
Members are to choose as their representatives persons qualified in the fields of
cultural or natural heritage. Article 8.2 provides that election of members of the
Committee must ensure an equitable representation of the different regions and
cultures of the world. Representatives of three of the non-governmental organizations
referred to in Chapter I, namely, the Rome Centre, IUCN and ICOMOS, as well as
any other intergovernmental or non-governmental organization with similar objectives
requested by States Parties in General Assembly,43 may be invited to attend the
meetings of the Committee in an advisory capacity.44 This provision is designed to
prevent duplication of effort and to keep channels of communication open between the
Committee and organizations with expertise in relevant areas. 45
Emphasis is placed on cooperation between the Committee and, IUCN, the
Rome Centre and ICOMOS throughout the Convention. Thus, Article 13.7 provides
that:
The Committee shall cooperate with international and national governmental and nongovernmental organizations having objectives similar to those of this Convention.
For the implementation of its programmes and projects, the Committee may call on
such organizations, particularly the International Centre for the Study of the
Preservation and Restoration of Cultural Property (The Rome Centre), the International
Council of Monuments and Sites (ICOMOS) and the International Union for the
Conservation of Nature and Natural Resources (IUCN), as well as on public and private
bodies and individuals.

The Committee uses IUCN and ICOMOS not only to analyse nominations for world
heritage listing but also to prepare reports on various issues for its consideration and to
monitor progress in the protection of properties on the World Heritage List or List of
World Heritage in Danger. 46
The Executive of the Committee, the World Heritage Bureau, consisting of a
chairperson, four vice-chairpersons and a rapporteur, meets twice a year.47 The
Bureau decides what nominations will be transmitted to the World Heritage

42 Article 9.1.
43 The Committee has invited the United Nations, the United Nations Environmental Programme,
the Food and Agriculture Organization and the World Food Programme, among others, to attend
its meetings.
44 Article 8.3.
45 Meyer (1972), 54.
46 See for example, Unesco doc. SC.87/CONF.005/9 at paras 12-22.
47 Unesco document WHC/2 at para 109.
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Committee and examines and makes recommendations on certain questions to
facilitate the work of the Committee."
The original World Heritage Committee was elected at the first General
Assembly of States Parties to the Convention, held in Nairobi in November, 1976. 49
Fifteen members were elected and, in conformity with Article 9.2, a choice by lot was
made on terms of office of the first members of the World Heritage Committee. The
Committee held its first meeting in Paris from 27th June - 1st July, 1977. At this
meeting the Committee adopted Rules of Procedure, in accordance with Article
10.1.50 Decisions are taken by two thirds majority vote, with a majority constituting a
quorum.51 The World Heritage Committee meets once in the second half of each year
in various countries, at the invitation of States Parties. 52
The Committee is assisted by a Secretariat appointed by the Director-General
of Unesco.53 The Director-General is responsible for preparing the Committee's
documentation, agendas and for the implementation of its decisions. 54 The cultural
part of the Convention is handled by the Division of Cultural Heritage of the Sector for
Culture of Unesco, while the natural part is handled by the Division of Ecological
Sciences in the Science Sector. 55
The World Heritage Committee has three essential functions. 56 These are:
(i) to identify, on the basis of nominations submitted by States Parties, cultural and
natural properties of outstanding universal value which are to be protected under the
Convention and to list those properties on the World Heritage List.5
(ii) to decide which properties included in the World Heritage List are to be inscribed on
the List of World Heritage in Danger. 58
48 Unesco document CC.78/Conf.009/2.
49 See Unesco document SHC.76/C on f.014/co1.9.
50 Unesco document WHC/1.
51
Article 13.8.
52 The dates and places of the meetings of the World Heritage Committee are as follows: First
session - 27th June - 1st July 1977, Paris: Second Session - 5th - 8th September 1978,
Washington D.C. Third session - 23rd - 27th October 1979, Luxor; Fourth session - 1st - 5th
September 1980, Paris; Fifth session - 26th - 30th October 1981, Sydney; Sixth session 13th - 17th December 1982, Paris; Seventh session - 5th - 9th December 1983, Florence,
Eighth session - 29th October - 2nd November 1984, Buenos Aires; Ninth session - 2nd - 6th
December 1985, Paris; Tenth session - 24th - 28th November 1986, Paris; Eleventh session 7th - 11th December 1987, Paris; Twelth session - 5th - 9th December 1988, Brasilia.
Article 14.1.
53
54 Article 14.2. In performing these functions, the Director-General is to utilize to the fullest
extent possible the services of the NG0s.
55 Unesco document 22C/91.
56 See Unesco document WHC/2 para 3.
57 Article 11.2.
58 Article 11.4.
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(iii) to determine in what way and under what conditions the resources in the World
Heritage Fund can most advantageously he used to assist States Parties, as far as
possible, in the protection of their properties of outstanding universal value."

Each of these functions will be dealt with in turn.
(i) The World Heritage List
The World Heritage List is provided for in Article 11.2. It is the part of the
institutional framework which enables identification of uniquely valuable sites. The
World Heritage List is to consist of 'properties forming part of the cultural and natural
heritage, as defined in Articles 1 and 2, which the World Heritage Committee
considers as having outstanding universal value in terms of such criteria as it shall
have established'. 60 As we have seen, these criteria are established in the Operational
Guidelines.
Most of the properties on the World Heritage List satisfy more than one of
the criteria specified. Further, some properties satisfy both cultural and natural
heritage criteria; these properties are inscribed as 'mixed sites'. The inclusion of
properties is a gradual process and no formal limit is imposed on the total number of
properties on the List or on the number of properties which can be nominated by
States.61
Efforts are made to avoid any disproportion between cultural and natural
heritage properties on the List, 62 the fear being that States Parties will be discouraged
from nominating natural properties if they see the list as essentially one of cultural
properties. There has, however, always been a greater number of cultural properties
than natural ones.63 This can be explained in terms of the difficulty of assessing the
values of natural heritage properties, and also by the greater consequences for the
resource exploitation of States Parties of a nomination of a natural heritage site, given
that these are inevitably larger than cultural sites, and subject to a variety of uses.
Recently the World Heritage Committee found it necessary to include a provision in
the Operational Guidelines that, in view of the difficulty in handling the large number
of cultural nominations being received, States Parties should 'consider whether their

59 Article 13.
60
61

Article 11.2.

Operational Guidelines, Paragraph 6(iv). An average number of thirty properties per year has
been included on the World Heritage List.
62 Para 6(iii).
63 The EUCN has expressed concern at this disproportion: see Resolutions and Recommendations
of the 16th General Assembly of IUCN, reprinted in (1984) 13/3 Environmental Policy and
Law, 127.

76
cultural heritage is already well represented on the List and if so to slow down
voluntarily their rate of submission of further nominations. 64
As at January 1989, there were 315 properties on the List; 230 of these were
cultural sites, 73 natural sites and 12 mixed sites. 65 It is clear that the disproportion is
not a real problem and was inevitable given that the natural properties are of
considerably greater size than the cultural ones; for example, the Djoudj National Bird
Sanctuary in Senegal consists of 16,000 acres, the Australian Great Barrier Reef
extends over 350,000 square kilometres, Los Glaciares National Park, Argentina,
covers 600,000 hectares, and the Gambian Niokolo-Koba National Park 800,000
hectares.

Nomination Procedure
It was originally envisaged that the nomination procedure, would involve the
submission by States Parties of tentative lists, from which would be selected
appropriate outstanding properties for inclusion on the World Heritage List. Article
11.1 provides for these tentative lists, requiring each State Party to submit to the
World Heritage Committee an inventory of property forming part of the cultural and
natural heritage and suitable for inclusion in the World Heritage List. The inventories
are not to be regarded as exclusive nor do they definitely commit either States or the
Committee. They are treated in a confidential manner.
The aim of requiring tentative lists is to enable the Committee and the NGOS
to carry out the comparative and serial studies which are necessary for a methodical
approach to building up the World Heritage List. 66 'The tentative lists are
indispensable to the evaluating bodies for they provide them with the advance notice
they need in order to prepare objective comparative assessments and to discuss the
issues involved with the nominating authorities. 67
The World Heritage Committee has had considerable difficulty in obtaining
these tentative lists from States Parties.68 Throughout its meetings it has been stressed
that the lists are extremely important, especially in allowing comparisons to be made
between cultural properties, to decide which are "outstanding examples" and of

64 Para 6(iv).
65 The World Heritage List is provided in Appendix D.
66 Unesco doc SC.81/Conf. 009/8, para 20.
67 Uneseo (1989).
68 The explanation for Australia's failure to submit tentative lists is undoubtedly a political one;
the Government has been unwilling to create a controversy by making it clear that it believes
an area to be of world heritage value without actually taking the step of nomination- See
Chapter VI.
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"universal value." In 1985 a decision was made not to consider any nominations of
cultural properties for the World Heritage List from States which had not submitted
tentative lists69 and in 1988 it was decided to give priority to those natural property
nominations from States which have submitted tentative lists unless a State Party has
given a specific explanation why it cannot be provided70 Under recent amendments
to the Operational Guidelines each State Party is requested to submit to the World
Heritage Committee a tentative list of properties which it intends to nominate for
World Heritage Listing in the following five to ten years. 71
The procedure for dealing with nominations for the World Heritage List
involves several steps. The State Party nominating the property is required to
complete a detailed nomination form, 72 which should be a "well-argued case",
providing all the information to demonstrate that the property nominated is truly of
"outstanding universal value".73 The competent authorities of States Parties are
required to provide details in relation to the property, including information as to its
specific location, juridical data, state of preservation/conservation, justification for
inclusion in the World Heritage List, legal information and administrative framework.
Information is also required on bibliographical references along with photographs and
films describing the property. The Secretariat also requires maps indicating the
location of the property and any other relevant details.
These nomination forms and other information must be received by the
Secretariat at Unesco by 1st October for processing the following year. By 1st
November the Secretariat transmits the nominations to the appropriate international
organization (either ICOMOS or IUCN) which undertakes a professional evaluation of
each nomination according to the criteria adopted by the Committee and transmits
these evaluations to the Secretariat under three categories; namely, (a) properties
which are recommended for inscription without reservation; (b) properties which are
not recommended for inscription; (c) properties whose eligibility for inscription is not
considered absolutely clear7 4
The Bureau examines the nominations during June. Following this, the
summaries of nominations and recommendations of the Bureau are transmitted to all
States Parties concerned. During December the Committee examines those

69 Unesco doc. SC.81/Conf.00918, para 18.
70 Unesco doc. WHC/2, para 7.
71 'bid
72 Operational Guidelines, Para 52.
73 Para 10.
74 Para 53.
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recommendations and makes the final decision as to which properties are to be
listed.75
There is provision in the Operational Guidelines for the waiving of deadlines
in cases involving properties which, in the opinion of the Bureau, after consultation
with the competent NGO, would unquestionably meet the criteria for inclusion in the
World Heritage List and which have suffered damage from disaster caused by natural
events or by man's activities. Such nominations are processed on an emergency basis
to enable them also to be included in the List of World Heritage in Danger, if
necessary.76 The nomination by Yugoslavia of the Natural and Culturo-Historical
Region of Kotor was processed on this basis in 1979, following serious earthquake
damage. 77

Consent to Nomination
Article 11.3 of the World Heritage Convention represents a significant
concession to State sovereignty. It provides that the inclusion of a property in the
World Heritage List requires the consent of the State concerned. In any case, the
World Heritage Committee only considers listing properties when it has received a
closely-argued nomination from the State concerned. Farly drafts of the World
Heritage Convention had allowed the Committee to include a property on the World
Heritage List without a State requesting it, if the Committee had subsequently
obtained the State's consent. This was changed because it was considered an
infringement on sovereignty. This change is in line with the emphasis on international
cooperation rather than international authority.78
The situation faced by Federal States which are parties to the World Heritage
Convention is interesting. Recognition is given in the Convention to the special
situation of such States, by the inclusion of a so-called "federal clause,' 79 which
provides that for States Parties which have a federal or non-unitary constitutional
system where the implementation of the Convention comes under the legal jurisdiction
of individual constituent states, countries, provinces or cantons that are not obliged by
the constitutional system of the federation to take legislative measures, the federal
government is to inform the competent authorities of the relevant jurisdiction of the
Convention and recommend its adoption. In federal states where the implementation
of the Convention comes under the legal jurisdiction of the central government,
75 lbid, para 52.
76 Para 55.
77 Unesco Doc. CC.79/CONF.003/12 & REV.
78 Meyer (1972), 55.
79 Article 34.
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however, the obligations of that Government shall be the same as for those States
Parties which are not federal states.
This federal clause does not affect the position with regard to consent to
nomination. It is clear in the terms of the Convention that it is only the consent of the
central government, with status in international law, and which ratifies or accedes to
the Convention, which is required. Thus, in a nation like Australia, with a Federal
Government and six constituent States, the World Heritage Committee does not
require the consent of the government of the State where the property is situated in
order to accept a nomination for world heritage listing. For example, the State
Government of Tasmania under former Premier Mr Lowe originally requested the
nomination of the Western Tasmanian Wilderness National Parks for world heritage
listing in 1981. When this consent was withdrawn in 1982 by the newly-elected Gray
Tasmanian Government in light of the Gordon River Hydro-Electric Power
Development,80 the nomination went ahead and was accepted nonetheless. Further,
the nomination of the Wet Tropical Rainforests of North Eastern Australia was
vigorously opposed by the Queensland State Government, but this did not prevent the
property from being listed. It is desirable if the constituent governments can
cooperate in nominations. Evidence of a lack of cooperation could in fact lead to the
rejection of a nomination as the World Heritage Committee must now be satisfied that
the property nominated has adequate long-term legislative, regulatory or institutional
protection.81 The Committee may well not be satisfied of this if the constituent
Governments are unable to cooperate with regard to the protection and management of
the nominated area.

Removal of a Property from the World Heritage List
The issue of the circumstances in which a property can be removed from the
World Heritage List raises the issue of the nature of the universal interest in the world
heritage. There are specified procedures under which the World Heritage Committee
can delist a property. The Operational Guidelines outline a procedure in cases where
either the property has deteriorated to the extent that it has lost those characteristics
which determined its inclusion in the World Heritage List or where the intrinsic
qualities of a world heritage site were already threatened at the time of its nomination
by action of man and where the necessary corrective measures as outlined by the State
Party at the time, have not been taken within the time proposed. 82 The rationale for
removal in the first circumstance is clear; the site will no longer exhibit the qualities
80 For more detailed facts of this controversy, and the High Court case which followed, see
Chapter X.
81 WHC/2, Para 36 (b)(vi).
82 Para 37.
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for which it was listed. In the second case it seems that there is recognition that where
the State Party has not taken steps to prevent potentially damaging activities which are
within its control, it is not appropriate that the site be given special status. The
Guidelines only contemplate the removal of a site in these two circumstances.
One question which arises is whether a State Party can withdraw its consent to
the listing of the property after that property has been inscribed on the World Heritage
List, and thereby unilaterally delist it. There are three circumstances in which one
can envisage that a State may wish to withdraw a property from the List: first, where
there was a change of Government and adoption of a developmentalist policy with
regard to utilization of resources; second, where a State had insufficient economic
resources to protect the area, or a financial need to exploit any natural resources
within that area; and third, where a property had deteriorated so that it no longer
warranted the description of world heritage.
As yet neither of the first two situations have arisen, although there have been
suggestions by opposition parties in Australia that attempts could be made to have
Australian sites withdrawn should they win Government. 83 The third situation is
catered for in the Operational Guidelines. The State Party is required to inform the
Secretariat of the Committee. 84 The situation will then be investigated by the
Committee. Using the services of the NG0s, the Committee will take a decision
whether to remove the property, depending on whether or not it still fulfills the criteria
for inscription. 85
If the world heritage concept is to mean anything in practice, the international
community must acquire some interest upon the inclusion of a property in the World
Heritage List. Thus, although the obligations on Parties to protect world heritage
within their borders are necessarily qualified by reference to State circumstances and
resources, it is surely not appropriate that the property can be unilaterally delisted by
the nominating State.
The Convention itself is silent on this matter, although the view that a State
cannot take this step finds some support in the fact that Article 11.3 of the Convention
only requires a State's consent to initial inclusion of the property, and that there is
nothing to require the continuation of consent. From the other point of view,
however, there is nothing in the Convention to prevent a State from withdrawing its
nomination. Apart from arguments as to the possibility of the withdrawal of consent
83 Hobart Mercury, August 15th, 1988.
84 Para 38.
85 Paras 41-42.
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to listing, where a previous Government had nominated a property and seen it
accepted for listing by the World Heritage Committee, a State Party would be flouting
its international obligations in attempting to have it removed from the List. For a
State Party to decide that it cannot economically afford to ensure protection for a
listed site would be one thing. The Convention attempts to ensure that international
assistance is available to assist States Parties to protect world heritage sites, but States
are only required to carry out their obligations with regard to such properties to the
utmost of their resources and as appropriate for each country. An attempt to have a
site removed from the List, however, would be indicating that the State Party is
unwilling to accept its obligation to protect that property if this is at all possible.

World Heritage Listing and Territorial Disputes
The Convention envisages situations involving world heritage properties which
are subject of a territorial dispute or where the boundaries of the property overlap
national boundaries. Article 11.3 provides that the inclusion of a property situated in
a territory, sovereignty or jurisdiction over which is claimed by more than one State
shall in no way prejudice the rights of the parties to the dispute. The Operational
Guidelines provide that in cases where a cultural or natural property which fulfils the
criteria adopted by the Committee extends beyond national borders the States Parties
concerned are encouraged to submit a joint nomination. 86
The provisions with regard to joint nominations and nominations in areas
where there are territorial disputes have been relevant in two particular cases. In 1981
the Old City of Jerusalem was included on the World Heritage List, despite the dispute
between Jordan and Israel over that territory. The World Heritage Committee, in
considering a nomination of the site from Jordan referred to the unique value of the
nominated area and opened it up to the established procedure for nomination. 87 In
1981 the property was listed, with only the United States of America dissenting on the
basis that Jordan had no standing to make a nomination and that the consent of Israel
was required to the listing. In 1979 the United States and Canada nominated the first
joint world heritage site - the National Parks of Wrangell - St Elias and Kluane on the
Alaskan-Canadian border.
In the cases of both jointly nominated properties and those where there are
territorial disputes, there may well be problems satisfying the Committee that there
are adequate legal protection and management mechanisms to ensure the conservation
of cultural properties 88 or adequate long-term legislative, regulatory or institutional
86 WHC/2, para 16.
87 See Unesco doe. CC.80/Conf.016/10 Rev.
88 Ibid. para 24(b) (ii)
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protection for natural properties. It is only since 1988 that these requirements have
been included, and it seems unlikely that the Committee could be satisfied of these
factors in relation to the Old City of Jerusalem, were it to be nominated today.

The Role of the World Heritage List
The World Heritage List is to be a representative identifying list of cultural
and natural properties which meet the Convention's and Committee's criteria.
Properties should be evaluated relatively. 89 There had been considerable debate in the
negotiations finalizing the Convention over whether it was desirable to have a World
Heritage List and as to,what purpose the List should serve, or what goals it should
promote? '3
The World Heritage List serves four main purposes. First, it identifies the
most outstanding sites for which international assistance under the Convention is then
made available. Second, it draws the attention of governments, organizations and
individuals to the outstanding qualities of the listed site, thus encouraging government
and public support for the protection of that site. Third, when a site is listed the
Committee makes statements with regard to the protection of that property which
influence government decisions in relation to it. Fourth, the List enables monitoring
of the most outstanding properties in an attempt to ensure that they are properly
protected.
The practical effect of listing is better protection for the property, by making
the international assistance scheme available in relation to that property. Thus, the
immediate and obvious benefit of international listing is to strengthen the hand of
those who are committed, to its protection, whether they be the conservation personnel
of national antiquities or parks services, who must compete with other government
agencies for limited funds, local authorities or even private associations of concerned
citizens? 1
The World Heritage Committee frequently makes comments at the time of
listing designed to draw the attention of States Parties to the need to protect properties,
or to extend and enlarge their nominations. For example, when inscribing the historic
centre of Rome on the World Heritage List, the World Heritage Committee
recommended to the representative from Italy that the site be extended, a
recommendation which was followed up by the State Party? 2 The Committee further
89 Ibid. para 47.
90 Meyer (1972), 56-57.
91 UneSco (1989).
92 Unesco Doc. CC.80/CONF.016/10 REV.
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stated that it considered it desirable that the Vatican City be protected and
recommended that an invitation to accede to the Convention be addressed by the
General Conference of Unesco to the Holy See.93 This was done, with the subsequent
accession of the Holy See and the inscription of the Vatican City on the List. Once
listed, the properties also become part of a monitoring programme carried out by the
NG0s, which report on various properties and aspects of their protection to the World
Heritage Committee.94 In 1987 the Committee approved a system of sending out
questionnaires to States Parties for the purpose of monitoring the conservation of
cultural properties. 95
(ii) The List of World Heritage In Danger
The second function of the World Heritage Committee is to establish, extend
and publish a List of World Heritage In Danger. 96 This List serves to identify those
world heritage properties which face special danger and for the conservation of which
international efforts are needed. The Committee may include a property on this list
only when five requirements are met. The property under consideration must be on
the World Heritage List; it must be threatened by serious and specific danger; major
operations must be necessary for the conservation of the property; assistance under the
Convention must have been requested for the property; and an estimate of the cost of
such operations must have been submitted. 97
As the World Heritage Committee has noted, properties may face both
ascertained and potential danger2 8 Examples of ascertained danger are the serious
deterioration of structure and/or ornamental features (for cultural properties) and a
serious decline in the population of endangered species or other species of outstanding
universal value (for natural properties). Examples of potential danger include
modification of juridical status of the property diminishing the degree of protection
for it, and the adoption of an inadequate management plan. 99
There are seven properties on the List of World Heritage in Danger. These are
the Royal Palaces of Abomey (Benin), the Old City of Jerusalem and its Walls
(Hashemite Kingdom of Jordan), the Bahia Fort (Oman), the Chan Chan
archaeological Zone (Peru), the Ngorongoro Conservation Area (United Republic of
93 Ibid
94 See Unesco doc. SC.87/CONF.005/9, paras 16-22.
95 It will deal with 50 such properties in each year- Unesco doc. SC.87/CONF.005/9, paras 1215 .
96 Article 11.4.
97 See WHC/2, para 56
/bid, paras 58 and 59.
98
99 Ibid.
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Tanzania), the Natural and Culturo-Historical Region of Kotor (Yugoslavia) and the
Garamba National Park (Zaire). The properties have been inscribed for various
reasons. The Djoudj National Bird Sanctuary of Senegal, which was included on the
Danger List until December 1988, was threatened by a proposal for the construction of
a dam.100 The Garamba National Park was listed because of the critical situation of
the white rhinoceros population, which had been reduced to 15 specimens at the time
of listing.101 The Royal Palaces of Abomey had been damaged by a tornado in
1984. 102 Kotor suffered from serious earthquake damage;103 and the Old City of
Jerusalem was faced with destruction of religious properties due to urban development
plans, deterioration of monuments due to lack of maintenance and responsible
management, as well as the disastrous impact of tourism on the protection of
monuments. 104

The Danger List Inclusion Procedure
Unlike the position with regard to inclusion of properties on the ordinary World
Heritage List, the consent of the State on whose territory the property is situated is not
required for the inclusion of a world heritage property on the Danger List. It is
necessary, however, that the State has requested assistance for the property under the
Convention. The World Heritage Committee has established additional criteria for
the inclusion of properties in the List of World Heritage in Danger, in accordance with
Article 11.5 of the World Heritage Convention. As well as specifying the sorts of
ascertained and potential dangers which a candidate for the List of World Heritage in
Danger might face, the Committee requires that the factor or factors which are
threatening the integrity of the property must be those which are amenable to
correction by human action. 105
The procedure for the inclusion of properties on the List of World Heritage in
Danger is specified in the Operational Guidelines. When considering the inclusion of
a property in this List, the Committee is required to develop, and adopt in consultation
with the State Party concerned, a programme for corrective mea.sures. 106 In order to
do this, the Committee can request information about the property and the dangers it
faces and may send a mission of qualified observers from one of the relevant NG0s.
The Committee then examines the information and makes a decision, informing the

100 See Unesco Doc. CLT.85/WS/11.
10 1 Ibid.
102 See Unesco Doc. CLT.85/Conf.008/Co1.1.
103 See Unesco Doe. CC.79/CONF.003112 &REV.
104 See Unesco Doc. CLT.82/CH/Conf.015/8.
105 lbid, para 60.
106 Ibid. para 62.
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State Party of that decision. The Committee is required to review the state of the
property at regular intervals and to decide whether additional measures are needed, or
whether the property should be deleted from the List of World Heritage in Danger (if
the property is no longer under threat) or from both the lists if the property has lost
those characteristics which led to its inclusion on the World Heritage List.107
The List of World Heritage in Danger primarily serves to alert the public and
governments to the serious dangers a world heritage property faces. As the
Committee has realised, decisions which affect world heritage properties are taken by
Governments after balancing all factors. The advice of the World Heritage
Committee can often be decisive if it can be' given before the property becomes
threatened. 108

The Relationship of Listing to the Obligations of States Parties
We have noted that properties can satisfy the world heritage criteria in the
Convention and yet be rejected for inclusion on the World Heritage List. It may be
that they do not exhibit the quality of "outstanding universal value" according to the
guidelines established by the World Heritage Committee. Alternatively, they may
satisfy all criteria except that which requires ongoing protective regimes to be in
place. Article 12 of the World Heritage Convention provides that the fact that a
property belonging to the cultural or natural heritage has not been included in either of
the lists shall in no way be construed to mean that it does not have an outstanding
universal value for purposes other than those resulting from inclusion in the lists. As
we shall see, the only consequence of inclusion on the World Heritage List is that
international assistance is then available with regard to that property. Article 12
makes it clear that, although a property which is not listed will not be able to be part
of the international assistance scheme established under the Convention, obligations in
relation to it may well still apply. This is because the obligations under the
Convention relate not to listed items as such, but to sites which constitute part of the
world heritage.
Taken with Article 4, which provides that it is primarily the duty of the State
Party to identify world heritage within its territory, it is clear that obligations arise in
relation to all such sites identified by States Parties, whether they are formally
nominated or not. Further, once a property is identified by a State, the fact that it has
been rejected for listing does not excuse that State from its obligations. Once a
nomination has been made, the State Party has indicated a domestic identification of
107 /bid, paras 68 and 69. The Djoudj National Bird Sanctuary, in Senegal was removed from the
Danger List only in December 1988.
108 Ibic4 61.
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world heritage and hence obligations arise in relation to the property, even in the
absence of listing.
(iii) International Assistance
The third important function of the World Heritage Committee is to determine
in what way and under what conditions the resources in the World Heritage Fund can
most advantageously be used to assist States Parties in the protection of the world
heritage. This function is dealt with in Article 13 of the World Heritage Convention.
The Committee is to consider requests for international assistance from States Parties
with respect to property forming part of the cultural or natural heritage which is
included or potentially suitable for inclusion on the World Heritage List. 109 The
conditions and arrangements for such assistance are provided for in Part V of the
Convention, which will be dealt with following.
International assistance is provided from a Fund for the Protection of the World
Heritage (the World Heritage Fund), which is established in Part IV of the
Convention. Article 15.1 establishes the Fund, which is a trust fund, in conformity
with the Financial Regulations of Unesco. 110 The resources of this Fund are to consist
of voluntary and compulsory contributions to be made by State Parties, contributions,
gifts or bequests, interest accrued on the fund and funds raised to benefit the Fund."
At the first General Assembly of States Parties to the Convention, held in
Nairobi in November 1976, compulsory and voluntary contributions to the World
Heritage Fund were set at 1% of the contributions to the regular budget of Unesco.
Contributions have remained at this level ever since. This was in accordance with
Article 16.1 under which States Parties undertake to pay regularly, every two years, to
the World Heritage Fund, contributions set at a percentage determined by the General
Assembly of States Parties up to a maximum of 1%. States Parties are permitted by
Article 16.2 to declare themselves not bound by Article 16.1 at the time that they
deposit their instruments of ratification, acceptance or accession. Article 16.4
provides for voluntary contributions to be made by those States Parties taking this
course, and provides that the amounts to be paid 'should not be less than the
contributions which they should have paid if they had been bound by the provision of
paragraph 1.' Voluntary contributions must also be paid on a regular basis, at least
every two years. Any State Party which is in arrears with the payments of its
compulsory or voluntary contributions for the current year of the calendar year

109 Article 13.1.
110 Article 15.2.
111 Article 15.3.
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immediately preceding it shall not be eligible to be a member of the World Heritage
Committee.112
The resources of the Fund may only be used for such purposes as the
Committee shall define. 113 It is, however, specified that the Committee may accept
contributions to be used only for a certain programme or project, provided that it has
already decided on the implementation of the project or programme. 114 No political
conditions may be attached to contributions made to the Fund.115 Revenue for the
protection of the world heritage is also generated through fundraising. This is dealt
with in Article 167, which provides that States Parties shall consider or encourage the
establishment of national, public or private foundations or associations whose purpose
is to invite donations for the protection of the heritage. States Parties undertake to
give their assistance to international fund-raising campaigns organized for the World
Heritage Fund under the auspices of Unesco and to facilitate collections made by the
bodies listed as able to make contributions to the Fund. 116
The World Heritage Committee has faced considerable difficulty in
maintaining the resources of the Fund at a sufficient level to meet the needs of
countries seeking assistance to protect the world heritage. In 1984, for example, the
total sums requested for technical cooperation greatly exceeded the allocated budget
of $200,000, and technical cooperation projects had to be limited to a maximum of
$20,000 each. The funds available for providing for the operating costs and
international assistance have varied between $489,250 in 1979 and $2,700,000 in
1987. Since 1987 there has been a standard allocation of $100,000 for preparatory
assistance, $700,000 for technical cooperation and $500,000 for training with between
$100,000 and $230,000 allocated for emergency assistance. 117 The budget for 1989
has available resources of $2,112,974. 118
Conditions and Arrangements for International Assistance
As noted earlier, one of the major functions of the World Heritage Committee
is to deal with grants or applications for international assistance. Part V of the
Convention details conditions and arrangements for such international assistance. The
112 Article 16.5. On this basis several states have withdrawn their nominations for the
Committee, including the Federal Republic of Germany and Costa Rica in 1978- see Unesco
Doc. CC.78/Conf.011/6, para 11.
113 Article 15.4.
114 Ibid.
115 Article 15.4.
116 Article 18.
117 Consideration of the state of the World Heritage Fund is a standing item at all World Heritage
Committee meetings.
118 See Unesco doe. SC/88/CONF.001/13, para 56.
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Convention provides that any State Party may request international assistance from the
World Heritage Committee for property forming part of the cultural or natural heritage
of outstanding universal value situated within its territory. 119 This assistance can take
one of five forms: preparatory assistance, emergency assistance, training, technical
cooperation and assistance for promotional activities. 120
Preparatory assistance is available for the purpose, among others, of preparing
tentative lists of properties, organizing meetings for the harmonization of tentative
lists within the same geo-cultural area, and preparing nominations of cultural and
natural properties.121 Emergency assistance is provided in relation to properties
included or suitable for inclusion in the World Heritage List which have suffered
severe damage due to sudden, unexpected phenomena or which are in imminent
danger of severe damage. 122 Such assistance can be made available for preparing
urgent nominations of properties for the List, drawing up emergency plans to
safeguard properties and undertaking necessary emergency measures. 123 Examples of
emergency assistance include the granting in 1981 of $56,000 to Pakistan for salaries
for workmen and purchase of equipment for emergency restoration work at Lahore
Fort and Shalimar Gardens and, in the same year, a contribution of $95,000 to Tunisia
for emergency restoration work at Dar Haddad Palace in the Medina of Tunis. In 1982
$20,000 was granted to the People's Republic of Yemen for elaborating a plan for
installation of a waste water drainage system within the Old City of Shiban and in
1988 a contribution of $70,000 was made to Ecuador, Quito, for urgent work required
for consolidation of monuments damaged by earthquakes. Training assistance related
to the implementation of the World Heritage Convention is available.
Technical cooperation can be requested for work foreseen in safeguarding
projects for properties included in the World Heritage List. It is these requests which
now take the bulk of the resources of the World Heritage Fund. Recent examples of
technical cooperation include the 1988 grant of $50,000 to Petra, Jordan, as a
contribution towards research work on weathering and subsequent protection of the
property; a contribution of $50,000 to Selons Game Reserve in Tanzania for
equipment for anti-poaching measures; and a grant in 1989 of $54,000 to the
Galapagos Islands (Equador) for the purchase of two boats for strengthening protection
for this site.

119 Article 19.
120 Part 111 of the Guidelines.
121 Para 70.
122 Para 72.
123 lbid
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Except so far as preliminary inquiries, assistance with training of staff and
specialists 124 and assistance to national or regional centres 125 are concerned,
international assistance may only be granted to property forming part of the cultural
and natural heritage which the World Heritage Committee has decided or may decide
to enter in either the World Heritage List or the List of World Heritage in Danger.
The World Heritage Convention does not spell out in any detail the procedure
for dealing with requests for international cooperation. The only provisos in the
Convention are that the request should define the operation contemplated, the work
that is necessary, the expected cost thereof, the .degree of urgency and the reasons why
the resources of the state requesting assistance do not allow it to meet all expenses.
Further, by Article 21.2, requests based upon disasters or natural calamities should be
given immediate priority consideration and a reserve fund should be at the
Committee's disposal for such contingencies. Article 22 specifies the types of
assistance which the World Heritage Committee can grant. These include, provision
of experts, training of staff, supply of equipment, low-interest or interest-free loans
and, in exceptional cases and for special reasons, the granting of non-repayable
subsidies. As a general rule only part of the cost of work necessary is borne by the
international community. 126 'The contribution• of the state benefiting from
international assistance shall constitute a substantial share of the resources devoted to
each programme or project, unless its resources do not permit this.q 27
The Committee has defined the procedure by which requests are considered, in
accordance with Article 21. Further, the Committee has, under Article 13.4 specified
an order of priorities for the granting of international assistance. At the head of the
order of priorities is emergency measures to save property included or nominated fOr
inclusion in the World Heritage List. This is followed by preparatory assistance for
drawing up tentative lists of cultural and/or natural properties suitable for inclusion in
the World Heritage List. The third priority is projects which are likely to have a
multiplier effect because they stimulate general interest in conservation, contribute to
the advancement of scientific research, contribute to the training of specialized
personnel or generate contributions from other sources. 128 No preference is given to
properties on the List of World Heritage in Danger; the fact that a property is included
or not included on that List will have no bearing on the likelihood of assistance being
available with regard to it.
124 Article 22(c).
125 Article 23.
126 Article 25.
127 'bid
128 Para 88.
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Article 26 of the World Heritage Convention requires the World Heritage
Committee and the recipient state to define in an agreement the conditions under
which a programme or project for which international assistance under the terms of the
Convention has been granted, shall be carried out. A standard agreement has been
drawn up by the World Heritage Committee covering the scope and nature of the
technical cooperation granted, the obligations of the Government, the facilities,
privileges and immunities to be applied by the Government to the Committee and/or
Unesco, to the property, funds and assets allocated to the project as well as to the
officials and other persons performing services on behalf of the Committee and/or
Unesco in connection with the project.129
Miscellaneous Provisions
The long-term promotion of the aims of the World Heritage Convention require
their dissemination through widespread education programmes. States Parties commit
themselves to encouraging such programmes under Part IV of the Convention. This
Part has as its aim ensuring that the appreciation and respect of the peoples of the
world for the cultural and natural heritage and an awareness of the dangers threatening
this heritage should be promoted by States Parties. Article 29 requires States Parties
to submit reports to the General Conference of Unesco giving information on the
legislative and administrative provisions which they have adopted and other action
which they have taken under the Convention. The Committee in turn is required to
submit a report on its activities at each ordinary session of the General Conference.
Conclusion
The World Heritage Convention was, in several ways, a significant progression
from the earlier international agreements we have examined. The basis of the
Convention is the world heritage trust concept. This is a new idea in the realm of

international cooperation. It provides a rationale for the existence of the Convention.
Because of the idea that states where the heritage is situated are responsible for it as
trustees for the rest of the world and for future generations, obligations are placed on
States Parties to undertake significant measures to protect the world heritage within
that State's borders; the obligations on such states are far more comprehensive and
extensive under previous conventions, although definite concessions are made to
national sovereignty. The Convention is also unique in that it establishes a
permanent institutional system for achieving international cooperation to replace the

129 Para 91.
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ad hoc measures taken by Unesco with regard to endangered sites such as the Abu
Simble Temples.
The Convention is designed to foster international cooperation. The
institutional arrangements which it establishes have survived and flourished in the
seventeen years since the Convention was adopted by the General Conference of
Unesco. With 108 ratifications or accessions as at 12th December, 1988, there are
now only 54 states among Unesco's total membership who are yet to become
parties.130 This makes the World Heritage Convention 'not only Unesco's most
broadly accepted international agreement but also the world's most ratified agreement
on conservation: 131 States Parties have been keen to nominate appropriate properties
for inscription on the World Heritage List; the number of such nominations after an
initial burst between 1974 and 1979, has averaged about 30 annually. While States
Parties have not always promptly paid their contributions to the World Heritage Fund,
the Fund now has sufficient resources to enable the World Heritage Committee to
make significant contributions to international assistance programmes to protect the
world heritage.
States Parties have made many requests for international assistance under the
Convention and the World Heritage Committee has become involved in such projects
as supporting the development of alternative energy sources to save the forests of the
Sagarmatha National Park in Nepal, providing equipment for the protection of rare
fauna in Ethiopia's Simen National Park, helping to prepare management plans in the
Ngorongoro Conservation Area of Tanzania and the Maya site of Copan in Honduras,
and supplying equipment necessary to eliminate feral species in the Galapagos Islands
of Equador. 132

130 The Convention is subject to ratification or acceptance by all States which are members of
Unesco and also open to accession by all other States which are invited to accede by the
General Conference. A full list of States Parties is provided as Appendix E.
131 Unesco (1989), 2.
132 These examples are given by Slayter (1983), 144.
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CHAPTER IV
THE DEVELOPMENT OF AN ENVIRONMENTAL CONSCIOUSNESS
IN AUSTRALIA
Introduction
The implementation of the World Heritage Convention into Australian
domestic law has been characterised by bitter conflict between the Federal and State
Governments. These controversies can only be explained in terms of an analysis of
the development of a domestic environmental consciousness. This environmental
consciousness has created the political will for the institution of legislative and
administrative measures within which the world heritage is protected. The
consciousness is particularly strong on issues such as the conservation of the aspects of
the environment which make Australia so unique. The World Heritage Convention
provides a rationale for protection of these unique sites.
One response to the growing domestic environmental consciousness has
been the increasing involvement of Australian Governments in global environmental
debates. These issues provide a forum for Australia to develop a significant voice on
the international scene, and also provide opportunities for the Government to
capitalize on the domestic environment vote. World heritage issues have played an
important part in enabling Australia to develop such an international voice by
providing opportunities for Australian Governments to demonstrate commitment to
international cooperation on environmental matters.
This chapter discusses the growth of environmental consciousness in
Australia. This background is imperative to provide an understanding of the conflicts
over world heritage protection.
Australia's Environmental Problems
It is only in recent years that Australia, settled only 200 years ago and for
many years centred around a rural-based economy, has begun to experience the major
urban pollution problems of the Northern European and North American nations. Its
unique characteristics and history of settlement and development, have meant that
Australia has faced its own particular environmental problems.
Land degradation arising from pastoral exploitation has long been evident.
While problems of soil erosion and salinity were evident from the earliest days of
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settlement, they have recently been recognised as significant hazards to growth and
prosperity. It has been estimated that, even in 1975, some 91 percent of land in use in
the State of New South Wales required treatment for land degradation.' Land
degradation is directly linked to overclearing, overstocking and overcultivation?
Further, settled as it was in circumstances which required maximum utilization of
natural resources for survival, Australia was early exposed to over-exploitation of its
natural resources, without consideration of environmental consequences. Exploitation
of timber resources, for example, has been an issue since the very earliest days of
settlement.3 By the 1850s most of the better agricultural land had been taken up and,
through consistent heavy hunting, kangaroos and emus had become scarce.4
Australia's very geographical isolation has meant that it has a unique
cultural and natural heritage. However, in just 200 years of European settlement its
natural heritage has been radically affected; only about 50% of the forest area which
existed before European occupation remains today and 75% of rainforests have been
cleared.5 Further, some 13%, or 40 of the known 329 mammal species found in
Australia are threatened with extinction. 6 The first species to disappear after
European arrival in Australia were the lesser stick-nest rat, the big-eared hopping
mouse, and the Darling Downs hopping mouse; all as early as 1840. 7 Native
populations of many species have now reached bedrock, with 70 mammal, bird,
reptile, frog and fish species likely to be lost within 30 years unless urgent action is
taken.8
As the Australian population grows and pressure on the urban environment
becomes greater, it is likely that the traditional environmental problems of the
industrialised European and North American nations will become of greater
importance than they have been in the past. Australia is one of the most urbanized
countries in the world9 and has recently begun to face the problems associated with

1

2
3

4
5
6
7
8
9

See Conacher, A. and J. The Exploitation of the Soils' in Heathcote, (1988),127. The authors
provide a table of proportions of land in use in each Australian State and Territory requiring
treatment, and the estimated cost at June 1975. The lowest figure is 3.6 percent in Tasmania;
all the rest of the States and Territories have figures over 37 percent.
'bid 129
See Mosley, G. 'The Australian Conservation Movement' in Heathcote (1988), 178.
,

!bid, 179.

Hare (1988), 15.,
lbid

Austin (1988), 51.
/bi4 48.
85.4% of the Australian population lives in urban localities; Australia thus ranks seventh in
world in degree of urbanisation behind Singapore, Spain, Israel, Iceland, the Netherlands and
Scotland. Further, in 1986, 61.4% of the population resided in the six State capital cities- see
Department of Immigration, Local Government and Ethnic Affairs, (1988), 5, citing the
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the deterioration in urban environments. 13 While issues such as toxic waste are not as
great in Australia, with its small population and industrial base, as in North America
and Europe, they are becoming so. It has been suggested that while to date Australia's
conservation battles have concentrated on soil erosion, rainforest and wilderness areas,
the tide will turn increasingly to urban-based problems such as coastal water
pollution."
The Development of a Domestic Environmental Consciousness
Instances of attempts by the authorities to institute measures for
environmental protection exist from the very earliest days of settlement. 12 However
until the last half of the nineteenth century the overriding occupation of the Australian
settlers was with survival, which was seen in terms of achieving the greatest possible
exploitation of resources at the greatest possible rate.
Even though there was no real environmental consciousness as we know it
today, the Australian conservation movement is commonly believed to date from April
1879 when 8600 hectares of Crown land near Port Hacking, 23 kilometres south of
Sydney, were set aside 'for the use of the public forever as a national park.' 13 During
the last decades of the nineteenth, and the early part of the twentieth centuries,
several clubs and societies with preservation of the natural environment as their main
aim, were established. 14 During this time a number of major areas were set aside for
conservation purposes, including the Wilson's Promontory National Park in Victoria
(1898) and the Queensland Lamington National Park (1915). 15 Even as early as 1908,
James Watt Beattie was engaged in a successful tussle to stop Broken Hill Proprietary
(BHP) mining the limestone Marble Cliffs beside Tasmania's wild Gordon River. 16
Despite the involvement of increasing numbers of scientists, bushwalkers and
following sources: United Nations, UN Demographic Yearbook 1986, World Almanac 1985,
and Australian Bureau of Statistics, 1986, Census of Population and Housing.
10 Note that in the last decade pollution problems have become a major public issue. For
example, public concern over the pollution of Sydney's beaches and of the various Australian
harbours was demonstrated in Easter 1989 when more than 100,000 Sydneysiders gathered to
register their mounting concern (see Grant (1989), 4).
11 Austin (1989), 36.
12 Gilpin, Environmental Policy in Australia (1980), 6-7 cites examples including: in July 1788
Governor Phillip described a plan for the development of Sydney which provided for main
streets two hundred feet wide; from 1795-1810, attempts were made to regulate the clearing of
trees from land surrounding the only local water suply, the Tank Stream; in the early years of
the twentieth century, Governor Macquarie launched a series of proclamations aimed at
environmental control of industries in the Sydney area, particularly along the banks of the
Tank Stream.
13 Mosley in fleathcote (1988), 179.
14 The Field Naturalists Club of Victoria (1880), the Wildlife Preservation Society (1909),
National Parks and Primitive Areas Council (1933)- ibid, 179-180
15 'bid
16 Brown (1987), 10.
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intellectuals, there was by no means a popular conservation movement before the
middle of this century.
Environmental consciousness among the general public spread significantly
during the 1960s and 1970s. 17 This corresponded with the increase in standards of
living and amount of leisure time available to spend in the "great outdoors." Further,
more scientific evidence establishing the dangers faced by environmental degradation
became available. 18 The general populace was also made aware of environmental
issues through the popular culture: books such as Rachel Carson's Silent Spring, and
singers such as Bob Dylan, the 'Moody Blues' and 'The Who'. 19
In 1965 the Australian Conservation Foundation (ACF), a truly national
body concerned with a wide range of environmental issues, was formed with the aim
of promoting the understanding and practice of conservation:20 The ACF, which has
become the most prominent of all the Australian voluntary conservation bodies,
concentrates on nature conservation issues, particularly on protection of wilderness
areas, world heritage matters, protection of endangered species, Antarctic
environmental issues and woodchipping.
The late 1960s and 1970s saw a rapid expansion in the number of groups
established with environment-related objectives. By 1978 the ACF directory listed
1198 non-government conservation bodies and by the turn of the decade such
environmental groups had an estimated membership of some 370,000.21 These
organisations have played an important role in raising environmental consciousness in
Australia. They have provided the impetus for the major conservation campaigns of
the last two decades. The campaigns, which have involved protection of unique areas,
have been marked by a perceived conflict between conservation and development.
The Lake Pedder Conservation Campaign
The first major such campaign occurred several years before the negotiation
of the World Heritage Convention and long before its implementation in Australia
appeared on the agenda of the Government. It began in the rugged wilderness of
South West Tasmania, at the site of a 'comparatively small, elevated lake of unusual
17 The 1970s werethe period of the "green bans" when union labour refused to work on
development projects which were seen to be socially or environmentally damaging- for an
excellent analysis of this movement see Roddewig (1978).
18
See Bates (1987), 7.
IbicL
19
20 Gilpin, Environmental Policy in Australia (1980), 82.
2I
These groups exist at both the national and state levels. Examples are the Friends of the Earth,
the Wilderness Society, the Australian Council of National Trusts, the Keep Australia Beautiful
Council, the National Trust of Australia (NSW) and the Conservation Council of Victoria.
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character and significance.'22 This Lake became the focus of a campaign for its
protection which assumed national and international proportions.
In 1962 the South West Committee, a federation of twelve Tasmanian
Organizations concerned with conservation and outdoor recreation, was formed in
response to Hydro-Electric Commission (HEC) investigations into the generation
potential of the Gordon River region. The formation of the Committee was the first
organized activity aimed at the conservation of South West Tasmania.23
In 1967 the HEC24 submitted to the State Parliament proposals for a hydroelectric power generation scheme on the Gordon River, a consequence of which would
be the flooding of Lake Pedder. This move resulted in the formation of the Save Lake
Pedder National Park Committee in 1967. As a result of the environmental concerns,
the Tasmanian Upper House, the Legislative Council, appointed a Select Committee
to inquire into the development. This Committee found that no modification of the
proposed scheme was practicable or desirable, and that the establishment of a thermal
power station as proposed should be approved. 25
Even before the findings of this Committee were released, the Parliament,
led by developmentalist Labor Premier Eric Reece,26 refusing to yield to growing
public pressure, introduced the enabling legislation for the scheme. 27 Following
adjournment of the debate to await the Select Committee's findings, the legislation
passed through the Parliament in September 1967. From 1968-1971 public interest
waned somewhat.28 In 1971, however, with the beginning of flooding pending, the
public protests gathered momentum. In March of 1971 1000 people visited the lake
to demonstrate29 . The Lake Pedder Action Committee was formed in 1971 and the
United Tasmania Group (UTG), the first green political party in the world," contested
the 1972 State elections. 31

22 Committee of Inquiry on the Flooding of Lake Pedder (1975), 9.
23

Ibid , 22.

24 For an interesting account of the development of the Hydro-Electric Commission see
McHenry, K. 'A History and Critical Analysis of the Controversy Concerning the Gordon
River Power Scheme' in Australian Conservation Foundation (1972), 9. Also see Bates, G.
The Aftermath of Lake Pedder' in Somarajah (1983), 14-16. Further see Green (1981), 11-13.
25 Gilpin, The Australian Environment:12 Controversial Issues, (1980), 207.
26 On Reece and his philosophy see Green (1981), 27-38.
27 The Flydro-Electric Commission (Power Development) Bill 1967
28 Committee of Inquiry on the Flooding of Lake Pedder (1975), 27.
29

/bic4 27.

30

Branching Out, (Newsletter of the Tasmanian Branch of the Wilderness Society), June 1989.

31 None of the UTG candidates gained a seat, although one came within 150 votes of doing soibid, 28.
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The flooding of the lake began early in 1973. Conservationists, led by the
um, then targeted the newly-elected Federal Whitlam Government and Minister for
the Environment in an effort to have the flooding reversed. 32 The Federal
Government established the Burton Committee of Inquiry into the flooding of Lake
Pedder in Tasmania. The finding of the Interim Report was that the alternatives to the
adopted scheme had not been adequately investigated and that the Federal
Government should provide finance to allow a moratorium of further flooding until
alternatives were properly investigated, but the Tasmanian Government refused to
cooperate? 3
In its final report the Committee reiterated its finding that the alternatives
had not been adequately explored. It further found that the preceding scientific
investigation had been totally inadequate and that there had been no real attempt to
investigate the aesthetic and recreational values of Lake Pedder, nor to take account of
any public views or attitudes about the proposed scheme? 4 The report of the
Committee made many criticisms of the legal and administrative procedures leading to
the decision to flood the Lake, 35 and made recommendations with regard to the
adverse consequences arising from the flooding. 36 It made recommendations about
the lessons to be learnt from the controversy including the desirability of multiobjective planning, land-use planning, environmental impact studies and public
involvement in the decision-making process? 7
There seems little doubt that the area of which Lake Pedder was a part
would have been inscribed on the World Heritage List now had it survived. 38 The
IUCN argued that 'Lake Pedder is regarded as being of special importance to
international science' and appealed to the Governments of Tasmania and Australia to
take 'whatever action possible to preserve Lake Pedder because of its unique scientific
importance.'39 The Lake was given special mention in the Unesco/International
Biological Programme "Project Aqua" as a study area of international significance
whose destruction would represent a considerable scientific loss: 40 Further, during the
32 See Green (1981), 56-57 where Dr R. Jones describes the U.T.G.'s efforts in Canberra.
33 Gilpin, The Australian Environment: 12 Controversial Issues (1980), 209.
34 Committee of Inquiry on the Flooding of Lake Pedder (1975), 159.
35 Ibit4 160-161.
36
162-3.
37
163-169.
38 For information on the unique nature of the Lake Pedder environment see 'Lake Pedder: Its
Importance to Biological Science', by Drs I.A.E. Bayly, P.S. Lake, R. Swain and P.A. Tyler in
Australian Conservation Foundation (1972).
39 Hobart Mercury 21/4/1972, referred to in an advertisement for the United Tasmania Group's
"Save Lake Pedder Campaign".
40 Committee of Inquiry on the Flooding of Lake Pedder (1975), 27.
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conservation campaign, scientists discovered thirteen animal and four plant species
endemic to Lake Pedder. 41 The Burton Committee in its interim report found that
'Lake Pedder was of significant international scientific interest and importance. 42 .
In the Lake Pedder campaign the conservationists lost their battle to have the
Commonwealth Government act to the full extent of its constitutional powers to
protect this area of unique natural values. Indeed, at that time there was probably very
little the Federal Government could have done beyond offering the State grants to stop
the project. 'We're not interfering in the State's affairs. There's no head of power we
can use to implement legislation or anything like that. Too bad', were the words of
Prime Minister Whitlam to his Minister for the Environment, Dr Moss Cass. 43 It was
to be the next Labor Government which would test all possible powers of the
Commonwealth in its bid to save another unique Tasmanian area.44
The importance of the Pedder saga in the development of an Australian
environmental consciousness is threefold. First, it marked the first truly national
campaign to preserve a truly national natural treasure. Emphasis was given by
conservationists of the era to the fact that the loss of Lake Pedder would be a loss, not
only to Tasmania, but to the nation as a whole. 45 As was stated in one newspaper:
'Lake Pedder does not belong to Tasmania alone, any more than the Great Barrier
Reef belongs to just Queensland. It is a NATIONAL asset and it is as a NATIONAL
asset that it should be considered.' 46. In its interim report the Burton Committee
found that 'the wilderness area is outstanding and that it is a national asset to meet a
need for people living outside Tasmania, as well as Tasmanians.' 47 In his conclusion
to the Pedder Papers, Sir Garfield Barwick, Vice-President of the Australian
Conservation Foundation wrote: 'Those who will lose something as a result of the
destruction of Lake Pedder are not only Tasmanians but Australians in general. The
case of Lake Pedder emphasizes the lack of any national power to protect what are in
truth national assets'.48 The development of this sense of a national heritage was very
important and is a concept that was drawn upon in later campaigns over the Great
Barrier Reef, Fraser Island, the Queensland and New South Wales Rainforests and the
Tasmanian wilderness.

41 Gilpin, The Australian Environment: 12 Controversial Issues, 207.
42
19.
43 Green (1981), 72.
44 See Chapter V.
45 See UTG's advertisement in the Hobart Mercury 21.4.72.
46 Melbourne Age, 10.3.67.
47 Committee of Inquiry into the Future of Lake Pedder (1974), 17.
48 63.
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Second, the campaign involved the mobilisation of a great deal of public
support through conservation lobby groups and attempts by conservationist political
candidates to be elected to office primarily on the basis of policies of environmental
protection. While the failure of any UTG candidates to gain office indicates that the
electorate was not yet ready for "Green" parliamentarians, there seems little doubt that
this campaign laid the foundation for later successful campaigns, particularly by
independent candidates in Tasmania, for election to Parliament. The role of the
conservation groups, and particularly the ACF and the Tasmanian Wilderness Society
has been crucial in later campaigns.
Third, the Lake Pedder issue demonstrated the weakness of the
administrative and legislative controls on environmental decision making in the
county, and hence precipitated much of the environmental legislation of the 1970s.
The importance of the Lake Pedder issue in determining future Government policy on
the environment has been recognised:
What began as a forlorn local effort to preserve an exquisite natural feature became a
national and even international cause celebre. It also set many Australians questioning
the adequacy of the decision-making processes where irreversible alterations to the
environment were concerned. It raised the novel idea that in assessing such projects
there might be values to be considered other than the traditional yardsticks of technical
feasibility, economic demand, and political expediency.49

The Interim Report of the Burton Committee noted a significant change in
public and political attitudes to environmental issues following the decision to flood
Lake Pedder. 50 'The Lake Pedder case marks the end of Australia's pioneering days
and it ushers in a new phase of conscious concern by all sections of the community for
the long-term future of the natural and human environment.' 51
The Beginnings of Federal Environmental Initiatives
Government action at both the administrative and legislative levels in the
1970s reflected the growing environmental awareness. In 1971 the Commonwealth
Government created a portfolio of Environment, Aborigines and the Arts. A separate
department responsible for environmental matters was created in 1972 (although in
1975 this department was abolished, its functions being absorbed by the new
Department of Environment, Housing and Community Deve1opment). 52 The early
49 Raymond (1980).
50 21. The Committee referrred to the fact that the changing climate of opinion cuts across party
political lines and is reflected in the policy statements of various political parties.
51 H.R.H. the Duke of Edinburgh, in his capacity as President of the Australian Conservation
Foundation, for Pedder Papers, Australian Conservation Foundation (1972).
52 The area is now part of the Department of Arts, Sport, the Environment, Tourism and
Territories (DAS ETT).
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1970s also saw the establishment of two important Ministerial Councils related to the
environment. The Australian Environment Council (AEC), a forum for consultation
between Commonwealth and State Ministers with responsibility for environmental
matters, was set up in 1971. In 1974, the Council of Nature Conservation Ministers
(CONCOM) was established with the aim of developing coordinated policies for
nature conservation.
The foundations of achievement with respect to nature conservation and
environmental management in Australia were laid during the period of the Whitlam
Labour Federal Government, between 1972 and 1975. 53 As Davis puts it:
The Whitlam Cabinet came to office committed to the notion of improved quality of life
for all Australians, but at a fortunate time, since the community consciousness and
economic prosperity prevailed. Australia was the "Lucky Country", where all things
seemed feasible. It was a period favourable to innovation, but the legislation enacted
then has remained durable in subsequent less fortunate times, when countervailing
interests have mounted a significant backlash against environmental legislation and
the Australian Conservation Movement.54

Committee of Inquiry into the National Estate
An important response to the development of an Australian environmental
consciousness was the establishment of the Committee of Inquiry into the National
Estate (the Hope Committee).55 The Committee was established in May 1973 by the
Prime Minister, Mr Whitlam, in response to both international recognition of the
importance of heritage protection, as evidenced by the adoption of the World Heritage
Convention and the Heritage Recommendation, and to increased domestic awareness
of nature conservation issues through controversies such as that which surrounded the
flooding of Lake Pedder.56 The National Estate was defined as consisting of three
components of the cultural and natural environment which are:
(a) of such outstanding world significance that they need to be conserved, managed and
presented as part of the heritage of the world.
(11) of such outstanding national value that they need to be conserved, managed and
presented as part of the heritage of the nation as a whole.
(c) of such aesthetic, historical, scientific, social, cultural, ecological or other special
value to the nation or any part of it, including a region or locality, that they should be
conserved, managed and presented for the benefit of the community as a whole.5 7

53 Davis (1989), 3.,
54 /bic4 3-4.
55 The Committee of Inquiry was headed by Mr Justice Hope of the Court of Appeal Division of
the Supreme Court of New South Wales.
56 Mosley, former Director of the ACF, suggests that the Comittee of Inquiry into the National
Estate was established as a direct result of the flooding of Lake Pedder in Green (1981), 41.
57 Committee of Inquiry into the National Estate (1974), 34-5.
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In announcing the establishment of the Hope Committee, Mr Whitlam stated
that 'the task force is needed because increasing numbers of Australians are concerned
to preserve for the enjoyment of future generations the best buildings of our past and
the best features of our natural environment.'58 The Committee received more than
650 submissions from Government bodies, non-governmental organizations,
professional associations and individual members of the public. Its final report was
published in September 1974.59
The Hope Committee found generally that the Australian Government had
inherited
a National Estate which has been downgraded, discarded and neglected. All previous
priorities accepted at various levels of government and authority have been directed by
a concept that uncontrolled development, economic, growth and 'progress', and the
encouragement of private as against public interest in land use, use of waters, and indeed
in every part of the National Estate, was paramount. 60

The Committee commended the Government's move to conserve and
present the national estate as one of the "most far-sighted decisions" it had made. 6I
The Committee concluded that it 'will be a vital turning-point in conserving an
Australia of which we can be proud.'62 Foremost among its recommendations was a
proposal for the establishment of a National Estate Commission to work for the
protection, conservation and presentation of the National Estate. 63
The Report also made specific recommendations in relation to the natural
environment,64 the built environment,65 Aboriginal sites and other special areas, 66
cultural property,67 taxation,68 education for conservation 69 and voluntary
organisations." This Report was highly praised in Parliament by both the
Government and the Opposition and also received considerable support in the media
and among conservation bodies. 71
58 House of Representatives Hansard, 17th May, 1973.
59 Committee of Inquiry into the National Estate (1974).
60 Ibid, 13.
61
!bid
62 !bid
63 lbid
64 /bid 335-338.
65 /bid 338-340.
66 Ibid. 340-341.
67 /bid 341-342.
68 Ibid, 344-347.
69 Ibid, 347-348.
70 /bid 348-349.
71
Manning (1974), writes that "the book [the Final Report] is likely to become the most
influential case for stopping the depletion of the Australian heritage yet published'.
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Aftermath of the Hope Report
Much of the Commonwealth environmental legislation dates from the period
immediately following the release of the Report of the Committee of Inquiry into the
National Estate. In particular, the Australian Environment Council adopted principles
for environmental impact procedures in December 1973. 72 Despite limitations on the
extent to which it could act to ensure environmental protection,73 the reformist
Whitlam Labor Government enacted four major pieces of environmental legislation,
which form the backbone of Commonwealth environmental legislation. These were
the Australian Heritage Commission Act 1975, the Environment Protection (Impact of
Proposals) Act 1974, the Great Barrier Reef Marine Park Act 1975 and the National
Parks and Wildlife Conservation Act 1975. Additional Commonwealth environmental
legislation, primarily aimed at fulfilling international obligations on the environment
was enacted in the early 1980s.74
Much of the State legislation on environmental protection also dates from
the 1970s; there is now a plethora of environmental legislation on all manner of
subjects. All States of the Commonwealth of Australia now have environmental
assessment requirements and procedures.75 Further there is legislation in each State
providing for the reservation of land for conservation purposes7 6 New South Wales
and South Australia have legislation designed to protect and conserve the heritage of
those states,77 while Victoria, New South Wales and South Australia have special
legislation in relation to historic sites. 78 All states-except Victoria give legislative
• recognition to the National Trust Organization, a body charged with overall
• responsibility for identifying, protecting and if necessary acquiring elements of the

72 Gilpin, Australian Environment: 12 Controversial Issues (1980), 211.
73 See Chapter V.
74 For example, the Antarctic Treaty (Environment Protection) Act 1980, the Pollution of Sea
(Prevention of Pollution from Ships) Act 1983, the Whale Protection Act 1980 and the World
Heritage Properties Conservation Act 1983.
75 The Environmental Planning and Assessment Act 1979 (NSW), the Environmental Effects Act
1978 (Vic), the State Etc Development, Public Works Organisation Etc Act 1971 (Queensland),
the Planning Act 1982 (SA), the Environmental Protection Act 197 l(WA), the Environment
Protection Act 1973 (TAS) and the Environmental Assessment Act 1982 (NT).
76 On the establishment of national parks particularly see National Parks and Wildlife Acts of
Tasmania (1970), South Australia (1972), and New South Wales (1974), the National Parks Act
1975 (Vic), Conservation and Land Management Act 1984(WA), the Nature Conservation
Ordinance 1980 (ACT) and the Parks and Wildlife Conservation Ordinance 1976 (NT).
7.7 The Heritage Act 1977 (NSW) and the Heritage Act 1978 (SA). The Tasmanian Government
intends to introduce a Heritage Act in the near future.
78 The Historic Buildings Act 1981 (Victoria), the Historic Houses Act 1980 (NSW) and the
History Trust Act 1981 (SA).
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national estate.79 Each State also vests responsibility for prevention and control of
pollution in a relevant body.8 ° Other significant environmental subjects on which
there are now relevant State legislative provisions include, land use planning,
environmental protection in the use and development of natural resources and wildlife
conservation. 81 While these measures vary in their effectiveness and have 'been
associated with various degrees of tension,182 they indicate a legislative recognition of
the need to protect the environment, coinciding with the growing public
environmental consciousness.
The last decade has seen expansion even further in the adoption of general
policy guidelines in the National Conservation Strategy in 1983, 83 reflecting the
global priorities of the World Conservation Strategy. 84 The National Strategy was
prepared by a Steering Committee of representatives from the six States, the Northern
Territory and the Commonwealth, which guided a task force within the Department of
Home Affairs and Environment. In May 1982 a discussion paper, Towards a National
Conservation Strategy, was distributed and over 500 responses from the public were
received by 15 September 1982.85 From this and a National Conference held in June
1983, the Strategy was drawn up. The Commonwealth Government endorsed the
National Conservation Strategy for Australia in June 1984 and has established an
Interim Consultative Committee to advise on its implementation. 86 The goals of the
Strategy are based on principles of sustainable development, public participation in
planning and decision making and a coordinated national approach to the issues.
A broad outline of environmental policies was made by the Hawke Labor
Government in July 1989, in the form of a statement "Our Country, Our Future". The
major part of the statement was a programme to combat land degradation. It also
incorporated policies on ozone-depleting substances, the Greenhouse Effect and
timber resources and promised an increase of $32 million per year for the
environment. While the statement was criticized by conservation groups for failing to
79 Bates (1987), 164. Note the National Trust of Australia Acts NSW 1960; SA 1955; WA 1964;
Tas 1975; National Trust of Queensland Act 1963; National Trust (Northern Territory)
Ordinance 1976.
80
State Pollution Control Commission Act 1970 (NSW); Environment Protection Act 1970
(Vic); Clean Air Act 1963, Clean Waters Act 1971 and the Noise Abatement Act 1978
(Queensland); the Environment Protection Council Act 1972 (SA), the Environmental
Protection Act 1971 (WA), the Environment Protection Act 1973 (TAS); and the Air and Water
Pollution Ordinances of 1984 (ACT).
81
See generally Bates (1987).
82 Gilpin, The Environment: 12 Controversial Issues, (1980), 2.
83 'The National Conservation Strategy for Australia', Canberra: AGPS, 1984.
84 IUCN, UNEP, World Wildlife Fund, (1980).
85
Wilson (1983), 2.
86
Castles, (1986), 674-5.

105
address some key issues,87 the fact that it was made, and in an atmosphere of much
media hype, indicates the recognition of the Government of the growing conservation
consciousness. Taken with recent decisions to include 90% of the Kakadu
conservation zone in the National Park, thus preventing mineral activities from
continuing; to support the creation of a World Park in Antarctica; and to expand the
boundaries of the Tasmanian World Heritage area, the statement is evidence of the
administration's realisation of the importance of the environmental vote.
There is perhaps no greater indication of the growth in public environmental
consciousness than the election in May 1989 of five green independent candidates in
the Tasmanian State election. This has been described as 'a signpost to an historic
change in public attitude.'88 The major parties, seen by the conservation movement as
having completely inadequate environmental management policies, were dealt a
negative swing in each electorate, while the Green Independents received a statewide
vote of 18%, resulting in representation in each electorate. 89 Subsequently these
independents signed an Accord with the Labor Party to enable the formation of a
minority Government with green support.90
It has been suggested by Federal Environment Minister, Senator Richardson,
that fears about the Greenhouse gas build-up and ozone layer depletion have brought a
revolution in Australians' thinking ever since 1988. 91 He estimates that whereas the
core green vote was worth between 1% and 2% of the vote at the 1987 Federal
election, it is now worth 5%, enough to determine the outcome of future elections. 92
He also suggests that the environment will overtake the economy as the number one
issue because of the massive cost in cleaning up and heading off imminent
catastrophes.93 Indeed, recent opinion polls show that almost 90% of respondents are
alarmed about the environment.94

87 See 'Environment on the National Agenda', editorial in (1989) 21/7 Conservation News
(Newsletter of the Australian Conservation Foundation), 1: G. Lambert (1989), 5.
88 O'Reilly (1989), 48.
89 Branching Out, June 1989.
90 The Accord relates primarily to issues of the environment, including nominations for world
heritage listing, national park protection, review into alternatives to logging National Estate
forests, the banning of logging and roading operations in Jackey's Marsh, the refusal to allow
the proposed Huon Forest Products woodchip mill to proceed. Other major reforms of
government processes to which the ALP government is committed by the Accord include: the
establishment of freedom of information, wilderness and environmental assessment
legislation, amendments to the Environment Protection Act, Mines Act and Sea Fisheries Act
and a full review of the Forestry Commission and a move to abolish the concession systemBranching Out, June 1989:
91
O'Reilly (1989), 48.
92 'bid
93 Ibid
94 Ibid
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The importance of environmental issues in the political context was
emphasised in the 1990 Federal elections with the revival of the "Green" political
party, the United Tasmania Group in Tasmania and the establishment of the Western
Australian Greens to contest a number of seats. While none of these candidates were
successful, the preferences of the Australian Democrat and "Green" candidates were
responsible for the election of Labor Party members in a number of seats. The Labor
Party attracted a high percentage of these preferences because of the importance it has
attached to environmental issues, particularly during the latter part of its last term.
Public statements on the environment made during 1989, and the decisions on a
number of important environmental issues were aimed at targeting the "Green" vote
and illustrate a recognition of the importance of the environmental vote in Federal
politics. It was on the basis of the Government's environmental policies and record
that the ACF recommended to its supporters that they vote for the Australian
Democrats and Green groups first, but direct their preferences to the Labor Party. 95
Australia and International Environmental Law
The growth of environmental consciousness in Australia has also had an
international dimension. Australia is geographically isolated from many of the major
environmental problems requiring international action by the Northern European and
American nations. It has not been affected, for example by transboundary pollution
and pollution of common waterways, two of the major issues requiring regional
action. However, in these days of truly global ecological-problems, such as depletion
of the ozone layer, the "Greenhouse Effect", and protection of the marine
environment, geographical isolation cannot justify lack of international involvement
in environmental issues.
During the last two decades particularly, Australia has actively participated
in the international and regional organizations with environmental mandates,
including the United Nations Environment Programme (UNEP), 96 the Environmental
Committee of the Organization for Economic Cooperation and Development (OECD),
and International Union for the Conservation of Nature and Natural Resources
(IUCN).97 Australia was a founding member of the United Nations Educational,
Scientific and Cultural Organization (Unesco) and in 1983 appointed a former Prime
Minister, Mr E.G. Whitlam, as cultural Ambassador to the Organization, reflecting

95 (1990) 22 Conservation News.
96 Australia was represented on the Governing Council of UNEP in 1987-88- see Department of
Arts, Sport, Environment, Tourism and Territories Annual Report (1988), 120
97 DASETT is Australia' State Member of IUCN and a member of the Australian Committee for
IUCN which was set up in 1979 to further the objective of IUCN in this country.
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the importance attached to Unesco by the Australian Government. It has also actively
participated in the environmental programmes established by these organisations,'
including the Global Monitoring System of the UNEP, the OECD's Eutrophication and
Unesco's Man and the Biosphere Programmes.98 It further makes significant
contributions to the World Wildlife Fund. 99
Australia has played a major role in the efforts of States in the South Pacific
region to avoid the extensive pollution and environmental degradation experienced in
the more heavily industrialized parts of the world. Specifically, the Federal
Government was involved in the negotiation of the Convention for the Protection of
the Natural Resources and Environment of the South Pacific Region. 100 It also played
a role in the development of the South Pacific Forum's Nuclear Free Zone Treaty.toi
Through the South Pacific Bureau for Economic Cooperation and the South Pacific
Commission, Australia is helping to develop a program of environmental management
for the South Pacific. 102 Aid programmes with environmental objectives have been
instituted in the region. In 1988 the Australian Government announced the approval
of a $19 million assistance package over four years to improve the management and
development of Philippine natural resources. 103 This project is being implemented
through the Department of Environment and Natural Resources and the Australian
Development Assistance Bureau. 104 During the 1988 South Pacific Forum meeting
Australia offered to provide assistance in monitoring and researching the problem of
the Greenhouse Effect for island states of the region. 105
Australia has become increasingly involved, particularly in the last five
years, in major international environmental campaigns. The increasing involvement
of the Federal Government in these issues and the importance attached to them is
reflected in the announcement in July 1989 of the appointment of former GovernorGeneral Sir Ninian Stephen as Australia's first Ambassador for the Environment. His
role will be to help give Australia a strong and clear voice in the important

98 Department of Environment, Housing and Community Development, (1977), 554.
99 DASETT Annual Report (1987), 42-43.
100 (1987) 26 LL.M. 38.
101 (1985) 24 IL.M. 1442.
- 102 Department of Environment, Housing and Community Development, (1977), 555.
103 See news release issued by the Minister for Foreign Affairs and Trade, Mr Bill Hayden, on April
12, 1988 in Australian Foreign Affairs Review, 169.
104 lbid
105 The region is likely to suffer particularly from the Greenhouse Effect. For atoll States such as
Kiribati, Tuvalu, the Marshall Islands and Nive, a rise in sea-level would result in erosion of
the islands, reducing their overall area and hence their ability to cater for their populationsCommonwealth Joint Select Committee on Foreign Affairs, Defence and Trade (1989), 117.
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international debates on environmental issues now taking place. 106 Australia is the
only nation to have such an Ambassador. 107
Australia recently announced its decision to refuse to sign the Convention on
the Regulation of Antarctic Mineral Resource Activities (CRAMRA) purportedly on
the basis of conservationists' arguments that the absence of a minerals regime as such
on Antarctica would discourage operators from investing in Antarctica in view of
unresolved issues of sovereignty on the continent.108 In the statement announcing the
decision, Senator Richardson stated:
Although we recognise that the recently concluded CRAMRA is very much better than
no protective regime of any kind in relation to these activities, we believe it is both
desirable and possible to seek stronger protection for what remains of the world's last
great wilderness. 109

Soon after the announcement of this decision the Prime Minister, Mr
Hawke, went on an overseas tour to promote proposals for a World Park to be created
in Antarctica, stating, 'I hope the pressure of informed public opinion around the
world.. will lead to a clear majority of antions concerned to embrace the Australian
position' and 'I will be outlining in the clearest terms Australia's concern to prevent
mining in the Antarctic and the need to provide a comprehensive environmental
protection plan for that continent.'1 10 The plan is to negotiate for a comprehensive
environmental protection convention within the framework of the Antarctic treaty
system." Mr Hawke received strong support from both India and France for his
proposal, although the United States and the Great Britain were intially steadfastly
opposed.I 12 The Australian Government is continuing its lobbying for an Antarctic
World Park internationally through its newly-appointed Ambassador for the
Environment.113
106 (1989) 613 Ecofile (A Quarterly Report on the Environment from the Ministry of Arts, Sport,
Environment, Tourism and Territories), 1.
107
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108 See Blay and Tsamenyi (1989), 1.
109 (1989) 6/3 Ecofile, 4.
110 (1989), 2117 Conservation News.

111 (1989) 6/3 Ecofile, 4.
Ibid
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113 Recent evidence suggests that the lobbying effort is having a significant effect. In. February
1990 it was announced that an Antarctic Protection and Conservation Act would be introduced
in the United States of America. This Bill would protect Antarctica from mineral exploration
and is meant "to place the United States in a position of leadership in the international
movement to permanently protect the pristine environment of Antarctica" (Statement of
Honorable Silvio 0. Conte, Press Conference for Antarctic Protection and Conservation Act,
February 8, 1990). Further support for the Australian proposal has come from the Soviet
Union and New Zealand. In a speech at an Australian parliamentary dinner in February 1990,
the Chairman of the Council of Ministers of the Soviet Union, Mr Nikolai I. Ryzhov stated
that "We are prepared to collaborate with Australia and other countries in implementing those
initiatives that cover the survival of the Antarctic- a global preserve and a common nature
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On issues of atmospheric change, including the protection of the ozone layer
and the "Greenhouse Effect", the Australian Government has recently taken action.
Australia was the first state to enact legislation implementing the Montreal Protocol on
Substances that Deplete the Ozone Layer (1987). 114 Under the Ozone Protection Act
(1989), the Federal Parliament has not only acted to fulfill its obligations under the
Protocol and the Vienna Convention for the Protection of the Ozone Layer (1985) 115
but has also taken additional steps, within its powers, to regulate trade and commerce
and corporations in the importation and manufacture of specified products containing
ozone-depleting substances. The Australian Government has also participated,
through the Australia and New Zealand Environment Council (ANZEC), in the
development of the ANZEC Strategy for Ozone Protection, which consists of
guidelines and targets which will result in a 95% reduction in the use of CFCs and
halons by 1995 and a total phase out by 1998. 116
The other major issue of atmospheric change, the "Greenhouse Effect", has
also brought a major response from the Australian Government. In April 1989, the
Commonwealth Government launched a major national program in response to the
global threat posed by the Greenhouse Effect. It provided $7.8 million for greenhouse
research and policy support up to 30 June, 1990 and appointed a National Greenhouse
Advisory Committee to provide advice on priority areas for further greenhouse
research and to promote public understanding of greenhouse issues.'
As a major coastal nation, Australia has long had an interest in the
protection of the marine environment and has ratified and implemented domestically
all the major international conventions on this subject. 118 In addition, Australia's
geographic isolation and its consequently unique flora, fauna, natural and cultural
heritage, has meant that this country has placed a particular emphasis on international

laboratory." The Prime Minister of New Zealand, Mr Geoffrey Palmer, recently announced that
New Zealand will not be ratifying CRAMRA and will negotiate for a no-mining position with
the Australians (Press Release, RT Hon Geoffrey Palmer, Monday 26 February 1990).
114 (1987) 26 LLM. 1542.
115 (1987) 26 LLM. 1516.
116 (1989) 6/3 Ecofile, 10.
117 (1989) 6/2 Ecofile
118 The International Convention for the Prevention of Pollution from Ships (1973), is
implemented through the Protection of the Sea (Prevention of Pollution from Ships) Act 1983;
the Convention on Civil Liability for Oil Pollution Damage (1976) is implemented through
the Protection of the Sea (Civil Liability) Act 1981; the Convention Relating to Intervention
on the High Seas in Cases of Oil Pollution Casualties is implemented through the Protection of
the Sea (Powers of Intervention) Act 1981 and the Convention on the Prevention of Marine
Pollution by the Dumping of Wastes and Other Matter is implemented through the
Environment Protection (Sea Dumping) Act 1981.
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efforts to conserve this heritage. 119 Australia has thus been heavily involved in the
implementation of conventions with this aim, including the Convention on the Means
of Prohibiting and Preventing the Illicit Import, Export, and Transfer of Ownership of
Cultural Property (1970), 120 the Convention on International Trade in Endangered
Species of Wild Flora and Fauna (CITES) (1973), 121 the Convention on the Protection
of Wetlands of International Importance Especially as Waterfowl Habitat (1972),122
and the World Heritage Convention.
Each of these important instruments for
achieving international cooperation on environmental issues has been ratified by
Australia and been implemented through domestic legislation. 123
It is against this background that the implementation of the World Heritage
Convention in Australia must be analysed. Support for the World Heritage
Convention has been generally bipartisan and evident in the Governments led by three
Prime Ministers which have held power since the adoption of the Convention by the
Unesco General Conference. The Convention was ratified in August 1974 by the
Whitlam Labor Government. It was this Government which enacted some of the
legislative framework for the protection of world heritage property. The Fraser
Government, which followed Whitlam into office in 1976 nominated the first
Australian properties for the World Heritage List. Fraser expressed his support for the
ideals of the Convention in 1981 when, while opening the meeting of the World
Heritage Committee hosted by the Australian Government in Sydney, he stated:
The concept of world heritage, which includes both the cultural and natural heritage of
mankind and which means that individual nations will hold sites and properties of
universal value in trust not just for their own peoples, but for the whole of mankind, is
surely a profound expression of cooperation between people and a willingness to
share.124

119 Department of Environment, Housing and Development (1977), 552.
1 20 For text see Ruster and Simma (1975), vol. XIV, 7216.
121 (1973) 12 LLM. 1085.
122 (1972) ii LL.M. 969.
123 The 1970 Convention on Cultural Property has been implemented through the Protection of
Moveable Cultural Heritage Act 1986; the CITES Convention through the National Parks. and
Wildlife Act 1975 section 69, the National Parks and Wildlife Regulations no. 139/1987 and
the Wildlife Protection (Regulation of Exports and Imports) . Act 1982; the Wetland
Convention through the National Parks and Wildlife Act section 69.
124 Cited in House of Representatives Hansard, 21st April 1983, 51. One should, however, note
the anti-internationalist feelings expressed by some members of the Liberal Party. For
example, in the debate over the World Heritage Properties Conservation Bill, Senator
Crichton-Browne made the following statement:
To give force to the legislation before us countries such as Bulgaria, Iraq, Libya,
Zaire and Panama all sit in judgment on whether our recommendations might be
accepted. Let us look at some of the signatories to this wonderful United Nations
Convention (sic) for the Protection of the World Cultural and Natural Heritage. They
are: Iraq, Iran, Yugoslavia, Poland, Ethiopia, Nicargua, the Seychelles, Cuba- just to
name a few. Can honourable Senators not imagine these countries with undying
dedication and enthusiasm for ensuring there is no destruction of their environments
or their culture?... Imagine also their compassion and understanding in protecting
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Under the Fraser Government Australia played an active role on the decision-making
bodies established by the World Heritage Convention and nominated the first three
Australian world heritage sites.125
The next Commonwealth Government, the Hawke Labor Government, came
to power partly on the issue of the protection of the Western Tasmanian Wilderness
National Parks World Heritage Area 126 and enacted significant legislation and .
adopted administrative measures implementing the World Heritage Convention. The
significance which the administration attaches to the Convention is reflected in the
Minister for Home Affairs and Environment, Mr Cohen's second reading speech on the
World Heritage Properties Conservation Bill.
For many years, and particularly since the end of the Second World War, there has been
growing international awareness of heritage values and a sense of concern and shared
responsibility for the protection of the cultural and natural heritage. Many specific
examples could be given of this sense of concern, and of Australia's own involvement
in it. Australia has expressed its own commitment.to heritage values, and to the need to
conserve heritage in Australia, under successive Governments. One of the most
important instruments in this field is the treaty known as the World Heritage

Convention..1 27

Conclusion
The implementation of the World Heritage Convention in Australia must
be seen in the context of the unique environment of this country, and the development
of the environmental consciousness, the growth of which has been particularly
marked in the 1970s and 1980s. The environmental consciousness has had a strong
voice through the various lobby groups established in response to it. This
environmental consciousness began to have a major public face during the Lake
Pedder controversy. The Pedder controversy illustrated the need for Federal
involvement in environmental issues which, until the early 1970s, was virtually nonexistent. The Federal legislative and administrative framework for environmental
their cultural and environmental heritages for the benefit of all mankind so as to
ensure that tourists and future generations can look with wonder upon their
achievements which they have retained as a result of being signatories to this
Convention (Senate Hansard, 12th May, 1983, 416). See also Senate Hansard 17th
May, 1983, 472 and 475 and Senate Hansard 18th May, 1983, 572.
125 Australia has been represented on the World Heritage Committee since 1975, was elected to the
Vice-Chairmanship in 1980 and to the Chairmanship in 1981 and 1982.
126 Forty-two percent of voters in the Flinders by-election of that year wrote "No Dams" on their
ballot papers. The "No Dams" Candidate in the seat of the Deputy Leader of the Opposition,
Mr Howard, polled 14% of the votes in that electorate in the Federal election, the highest
independent vote recorded in Australian politics at that time (House of Representatives
Hansard, 5th May, 1983, 255). Labor Party members readily admit the influence that the
conservation vote had on the 1983 election. See, for example, the comment of Tasmanian
Senator Coates: 'nobody can assess exactly how many people voted precisely and only on that
issue. But at least one can say that it was an issue that assisted the A.L.P. into Government on
5th March' (Senate Hansard, 17th May, 1983).
127 House of Representatives Hansard, 21 April, 1983, 49.
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protection was developed in response to this realisation, which was expressed in the
recommendations of the Lake Pedder and National Estate Inquiries.
World heritage issues must be seen in the context.of the Australian
environmental consciousness. Protection of the unique natural heritage has been the
major environmental issue in Australia. The political will to nominate and protect
world heritage sites, even in the face of the sorts of conflicts and controversies which
we will examine in Chapter X, depends upon the strength of this environmental
consciousness.
Once very much isolated from the major international environmental
problems of the Northern European and North American nations, and without a long
history of international or even regional cooperation, Australia has only recently
begun to participate in global environmental debates. In the 1980s, partially in
response to the growing domestic awareness, this nation has developed a significant
voice in such debates. The commitment demonstrated by successive governments to
the World Heritage Convention is part of the beginnings of this participation. As the
world faces the reality of the truly international issues of atmospheric and climate
change, and the question of how to protect the last wilderness continent, Antarctica,
there seems no question that Australia will play a significant role in developing
responses to these problems.
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CHAPTER V
THE CONSTITUTIONAL FRAMEWORK FOR ENVIRONMENTAL
DECISIONMAKING IN AUSTRALIA

Introduction
The implementation of the World Heritage Convention in Australia is
essentially a matter for the Commonwealth Government. However, Australia is a
Federal State where restrictions on the two tiers of Government are determined
according to a written Constitution. This complex power system has consequences for
environmental law making in Australia. Thus, an understanding of the basis of the
system, the division of powers between the tiers of government, the express checks
and balances designed to protect the Federal system, and the implied theories on the
nature of the system is crucial in any discussion of environmental issues in this
country. This Chapter examines these matters, and also explores the potential for the
Commonwealth to legislate on environmental matters, and particularly in relation to
the world heritage.
The Federal System
In defining the spheres of government for which the Federal and State tiers
were to be responsible, the framers of the Constitution of the Commonwealth of
Australia adopted the approach of specifying, in section 51 of the Constitution, certain
enumerated powers, held concurrently with the States, in respect of which the Federal
Parliament may make laws "for the peace, order, and good government of the
Commonwealth". 1 The Commonwealth also has exclusive power to legislate with
respect to certain subjects, including the seat of government of the Commonwealth,
and all places acquired by the Commonwealth for public purposes? The undefined
residue of power is left to the States through the operation of section 107 of the
Constitution by which States retain 'every power of the Parliament of a colony which
has become or becomes a State... unless it is exclusively vested in the Parliament of
the State.' Commonwealth laws made validly under its allocated concurrent powers
are guaranteed to prevail over inconsistent State laws by section 109 of the
Constitution. 3

1
2
3

For a discussion of these powers see Lumb and Ryan (1973), 67-190.
Section 52.
Section 109 provides: "When a law of a State is inconsistent with a law of the Commonwealth,
the latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid."
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The provisions of the Constitution are entrenched. Any proposed law for
such alteration must be submitted in each State and Territory to the electors qualified
to vote for the election of members of the House of Representatives. The referendum
question must be approved by a majority of electors in a majority of States before any
law can be presented to the Governor-General for the Queen's assent. 4
Certain protections for States and individuals are expressly built into the
Constitution. So far as environmental law making is concerned, one of the most
important restraints on the Commonwealth relates to the acquisition of land. The
Constitution provides that the Commonwealth may acquire property from any State or
person for any purpose in respect of which the Federal Parliament has power to make
laws, but with the qualification that any such acquisition must be upon just terms.5 In
a usual case, the acquisition of property by a Government will involve the conveyance
of title in that property to the Government. However, cases are not always as clear as
this. A Government may impose a great variety of restrictions on the use of land,
ranging from simple planning regulations through to legislative prohibitions on almost
all activity. There is an argument that in the most extreme cases, a de facto
acquisition of land has occurred, despite the absence of a conveyance of title, and that
just compensation must be paid under the terms of the Constitution. This issue is
crucial in world heritage matters when the Federal Government may wish to impose
strict limitations on exploitative activities so as to ensure the protection of the unique
values of the property in accordance with its international obligations.
The question of whether an imposition of limitations on the use of a property
can amount to an acquisition of property was dealt with in Commonwealth v Tasmania
(hereinafter referred to as the Tasmanian Dam Case). 6 Tasmania argued that certain
restrictions imposed under the Commonwealth's World Heritage Properties
Conservation Act 19837 on the use of State-owned land in South-West Tasmania
included on the World Heritage List were of such drastic effect that they amounted to
an acquisition of the land requiring the provision of just compensation. In the result
Mason, Murphy and Brennan JJ, three of the majority judges, found that there was no
such acquisition. These judges took the view that the Government must acquire an
actual interest in the land before the constitutional requirement for just compensation
will take effect. In the words of Murphy J, 'extinction or limitation of property rights
does not amount to acquisition. ..Unless the Commonwealth gains some property from
4
5
6
7

Section 128 of the Constitution.
Section 51(xxxi).
(1983) 46 A.LR. 625. For details of this case see discussion of the external affairs power in
this Chapter, and further analysis in Chapters Vii and X.
For details of this Act see Chapter VII.
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the State of person, there is no acquisition within the paragraph:8 However, Deane J,
the fourth majority judge, was willing to accept that where restrictions were severe
enough there could be an acquisition of land. The minority judges did not decide this
question. Thus, no majority of the court decided in favour of either side of the
argument. Given the views of three of the four majority judges, however, it seems
likely that the prohibition of the use of land, even to the degree that occurred under the
World Heritage Properties Conservation Act, will not be regarded as an acquisition
requiring compensation in just terms under section 51(xxxi)2
It is important to recognise the great difficulties which would be involved in
the adoption of any other approach. Government regulation over land use takes a great
variety of forms and a range of degrees. The problem, which Deane J did not resolve
in the Dam Case, is where the line should be drawn such that one can say acquisition
has occurred. While one must agree with Zines that the distinction between "taking"
and "acquisition" is highly literalistic, particularly if one has regard to the fact that an
important constitutional guarantee is involved, 10 it may be that the only practical
view is to adopt the interpretation of Mason CJ, Murphy and Deane JJ. In any case,
compensation for direct losses flowing from protection of world heritage properties is
likely to be granted by the Federal Government for political reasons. Thus, despite the
finding that there was no legal obligation to do so, a compensation package was
negotiated with the Tasmanian Government following the upholding of prohibitions
involved in the Dam Case, and the Lemonthyme and Southern Forests (Commission of
Inquiry) Act made provision for claims for compensation for losses flowing from the
interim protection provided for in that Act)
'

This brief analysis of the features of the Australian federal system belies its
complex nature. While the Constitution itself provides certain guarantees to the
States, others have been suggested as a matter of political theory. As has been
pointed out:
From the earliest days of the High Court, the judges considered that the broad
structure of the Constitution required the application of doctrines, of one sort or
another, which were derived from a concept of federalism not to be found expressly
in the Constitution. The nature of these doctrines changed over the decades as
different notions of federalism were applied.I 2

This approach is well evidenced in the application of the reserve powers and implied
immunities doctrines.

9

At 738.
Ibid
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Zines The Environment and the Constitution' in Mathews (1985), 29.
The provisions of this Act are examined in detail in Chapter VI.
Constitutional Commission (1988), vol. 1, 55.

,
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Reserve Powers Doctrine
The Reserve Powers doctrine was invoked from the time of Federation with
a view to limiting the extent to which the Commonwealth could legislate on some
matters. It involved the Court reading the powers in section 51 narrowly in order to
protect what were perceived to be powers implicitly reserved to the States. The
consequences of the doctrine have been described in the following terms:
it followed that no other head of power could he so interpreted as to destroy or
significantly reduce the implied reserve powers. If, therefore, a particular power in
s51 could, on ordinary principles of interpretation, be given a broad or a narrow
meaning, the narrow meaning should be adopted in any case where that would either
avoid or reduce Commonwealth invasion of this reserved field. 13

Thus, it was held in Huddart Parker v Moorehead 14 that where s51(i) gave to the
Federal Government power over trade and commerce with other countries, and among
the States, it must have been intended that power over intra-state trade was to be
reserved to the States and no Commonwealth legislation could interfere with this
reserved right.I 5 Further, the term "trademarks" in section 51(xviii) was held not to
include a mark indicating that the members of a 'trade union had produced a product to
which that mark was affixed. 16
Implied Immunities Doctrine
The other important doctrine by which those seeking to protect the
independence of the States sought to limit the effect of Commonwealth legislation on
the States was the doctrine of implied immunities by which it was said that neither the
Commonwealth nor the States could legislate to bind each other. 17 Thus, for
example, legislation enacted by one tier of government could not validly tax a public
servant of the other. 18 Had the implied immunities doctrine been upheld, the
Commonwealth could not have legislated to prohibit the Hydro-Electric Commission,
a State Government instrumentality, from carrying out the proposed Gordon-belowFranklin scheme in South West Tasmania. 19
The reserve powers and implied immunities doctrines were both held not to
be valid in Amalgamated Society of Engineers v the Adelaide Steamship Company
13
14
15
16

Zines (1981), 5.
(1909) 8 C.L. R. 330.
On this issue see Zines (1981), 5.
Attorney General for NSW v Brewery Etnployers Union of NSW (Union Label Case) (1908) 6
C. L. R. 469. In Peterswald v Bartley (1904) 1 C L R. 497 and R v Barger (1908) 6 C. L.R. 41
the court went so far as to refer to all 'domestic affairs' of a State as reserved.

17 This doctrine began with D'Emden v Pedder (1904) 1 C.L R. 91.
18
D'Emden v Pedder and The Railway Servants' Case (1906) 45 C.L.R 488.
19
For details of this controversy see Chapter X.
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(hereinafter referred to as the Engineers Case). 20 In this case the High Court stated
that the words and language of the Constitution were to be read as literally as possible,
without any preconceptions about the nature of the federal system, so as to give the
words their natural, ordinary meaning. The approach taken in Engineers had the
effect of abolishing the doctrine of reserve powers and severely limiting the effect of
the implied immunities doctrine, although an attempt was made to revive that doctrine
by counsel for Tasmania in the Tasmanian Dam Case. The attempt involved seizing
on the cases which had pointed to a limited immunity where legislation discriminates
against a State21 and, possibly, where a power of the Commonwealth, by its inherent
nature, could be used to upset the federal balance, or where legislation interferes with
an essential State government function to the extent that that State's ability to function
is seriously impaired. The majority found in this case that the legislation did not
discriminate against Tasmania, nor did it interfere with an essential State function to a
sufficient extent; the State's independent existence was not threatened. Further, there
was no special immunity where a power could allegedly be used to upset the Federal
balance.
The reserved powers and immunities doctrines are implied theories as to the
nature of the Australian constitutional system. These theories operate in relation to
those written specifications in the Constitution dealing with matters such as the
allocation of Federal legislative powers. It is to these specified powers and their use in
environmental regulation to which I now turn.

The Federal Government's Powers and the Environment
The Federal Government is not given any specific power to legislate with
respect to land use or the environment. This omission must be understood in historical
perspective; environmental issues were virtually unknown at the time the Constitution
was drafted in 1901.22 As a matter of simple constitutional interpretation issues
relating to the environment come under State control. With the emergence of worldwide environmental consciousness in the late 1960s and early 1970s, coupled with the
assumption of numerous international obligations regarding the environment by
Australia, Federal Governments began to look for ways to implement these obligations

20
21
22

(1920) 28 C.L.R. 129.
See Melbourne Corporation Case (1977) 74 C. L. R. 31.
Although, as recently as 1988, the Constitutional Commission has recommended against the
amendment of the Constitution to include a Commonwealth power with respect to the
environment. This was despite the growing importance of environmental issues, and the
recognised need for a national approach on many such issues. The arguments against such
amendment are canvassed in Chapter X, and primarily relate to the difficulty involved in
defining an appropriate power so as to ensure that the crucial role of the States in
environmental regulation is preserved (see Constitutional Commission (1988), vol. 2, 765).
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in domestic law and to exercise some influence over environmental matters and landuse generally. There are specified powers given to the Commonwealth in section 51 of
the Constitution which can be used as the basis for such environmental regulation.
The issue of determining whether a particular piece of legislation is justified by one
such power involves characterising the legislation. The tests for characterisation will
be dealt with as a preliminary matter in this section because the question of the legality
of an exercise of Commonwealth legislative power will depend upon the way in which
legislation is to be characterised. This discussion illustrates the scope for the use of
Commonwealth powers to legislate with respect to the environment.
Characterisation of Laws
When a piece of legislation is challenged on the basis that its subject matter
is not within the legislative competence of the Commonwealth, the court must decide
whether that legislation is "with respect to" a particular subject within the
Commonwealth's powers, a process of characterisation. Further, questions of
constitutional interpretation arise where the Court is required to determine what the
various powers encompass and how they should be read. What, for example, is an
external affair? What is a trading corporation and can the Commonwealth only
legislate to control the trading activities of trading corporations, or is the power
broader than that?
The difficulty of characterisation may be illustrated in the following
hypothetical example. The Commonwealth passes an Act which limits the amount of
pollutants which may be discharged by all trading corporations into the atmosphere
and the water-ways during their operations. Should such a law be characterised as
with respect to trading corporations, and therefore intra vires the Commonwealth, or
should it really be characterised as a law with respect to pollution control, an area of
residual power falling to the States? Can a law only be characterised in one way or
can it be seen as a law with respect to both subjects and valid because one of the
subjects it is with respect to is within the legislative competence of the
Commonwealth? Further, as a matter of constitutional interpretation, what sort of
corporations are covered by the legislation? Is this law invalid in that it does not
control the trading activities of trading corporations? It can be seen that these
important questions of characterisation and constitutional interpretation arise in
determining the extent of Commonwealth powers.
Australian judicial interpretation of how legislation should be characterised
has changed in recent years. The decision in /?. v. Barger 23 is authority that the "true
23

(1908) 6 C.L.R. 41.

119
subject matter" of the law had to be ascertained. This was in the days when the
"rights" of States were carefully guarded. In accordance with the reserve powers
doctrine, the true subject matter of the legislation had to be ascertained so that it could
be determined whether or not those "rights" were being invaded by the
Commonwealth. Legislation could only have one true subject matter. In our
example, the true subject matter of the Act would almost certainly have been pollution
control, despite the fact that the activities of trading corporations were controlled, and
the hypothetical legislation would be ultra vires the Commonwealth Government.
There were clear problems with this test; legislation could well have more than one
true subject. A Court faced with such legislation would have great difficulty in
resolving a dispute.24
The decision in the Engineers Case abolished the "true subject matter"
approach by holding that Commonwealth powers should be read widely without any
reference to State powers. Today it is possible for legislation to have multiple
characterisations. In Actors and Announcers Equity v. Fontana Films, Stephen J.
explained:
An accurate description of any at all complex law will necessarily he relatively
detailed jilt is to encompass the several elements which together go to make up the
impugned law. However, constitutional grants of power such as those in s.51 are
customarily expressed quite differently - succinctly and in terms of wide generality.
Thus, when an accurate, and hence relatively detailed, description of a law is sought
to be matched against one or other of the tersely expressed grants of legislative
power contained in s.51 of the Constitution, it will not infrequently be found that
different parts of the description fall within different paragraphs of s.51; still other
parts may be found to fall within none of those enumerated grants of power. 25

So long as the legislation could be characterised as "with respect to" one of the
subjects in s.51, it would be valid. 26 Thus, in our example, the legislation could be
said to be with respect both to trading corporations and pollution control; because the
Commonwealth has power to legislate with respect to trading corporations the Act
would be valid.
We are still left with the question of what test should be used for
characterisation. Although 'if the connection is so insubstantial, tenuous or distant by
the character of the control or restriction ... it ought not to be regarded as enacted with
respect to s.51, 27 it is clear from cases such as Fairfax v. The Federal Commissioner

24 As to the subjective nature of such a decision see Stephen J. in Actors Equity v. Fontana Films
(1982) 40 A.LR 609 at 624.
25 At 623.
26 At 624.
27 Per Dixon J. in Melbourne Corporation v. The Commonwealth (1947) 74 C.LR 31.
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for Taxation,28 where a law exempting superannuation funds from tax if they invested
in Government securities was held to be valid legislation with respect to taxation, that
the connection between the legislation and the subject need only be formal. The
question asked by the court in that case was whether the legislation changed the
parties' duty to pay tax. As it did, the legislation was valid. It can be seen, however,
that the connection between taxation and the legislation was only formal. So,
following Fairfax, where legislation changes trading corporations' obligations or rights
that legislation can fairly be characterised as with respect to trading corporations.
It can further be seen from this case that the purpose of the Commonwealth
in enacting the legislation is irrelevant to the characterisation of that legislation. 29 In
our example the purpose of the Commonwealth was clearly to provide for the
regulation of pollution levels, an area not within its legislative competence. That fact
will not affect the validity of the legislation.
From this general discussion of the test for characterising legislation, we
move to consider the specific powers which the Commonwealth can use to enact
environmental legislation. Of particular relevance to this thesis is the external affairs
power, contained in section 51 (xxix). Other relevant powers include:
-the corporations power (section 51(xx),
-people of a particular race (section 51 (xxvi)),
-territories (section 122),
-financial powers contained in section 96,
-trade and commerce (section 51(i)),
-the implied nationhood power.
The scope of three of these powers was discussed in one of the major Australian
environmental cases, the Tasmanian Dam Case.
Background to the Tasmanian Dam Case
The fact that legislation can have multiple characterisations, and that the
Government's purpose in enacting it is irrelevant to its validity, is illustrated well in
the case of Commonwealth v Tasmania (hereinafter referred to as the Tasmanian Dam
Case). 30 The case is dealt with in considerable detail later in the thesis, but is
introduced here to illustrate how the Commonwealth can use its other powers in
section 51 in appropriate circumstances to ensure the protection of the world heritage
in Australia.

28
(1965) 111 C.L.R. 1.
29 See Dixon J. in the Melbourne Corporation Case.
30 (1983) 46 A.LR. 625.
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This case involved a challenge to the World Heritage Properties
Conservation Act 1983 (C/w), and to regulations under that Act and under section 69
of the National Parks and Wildlife Conservation Act 1975 (C/w). The Heritage Ac4
which will be examined in some detail in Chapter VII, was enacted as a result of the
decision by the Hydro-Electricity Commission of Tasmania (a statutory corporation) to
construct a dam for electricity generation in the South West Tasmania Wilderness area
which had been listed as a world heritage property in 1982.31 The wilderness area in
question consists of three large national parks proclaimed under the Tasmanian
National Parks and Wildlife Act (1970), occupying a total area of 769,355 hectares
and described as comprising 'most of the great temperate wilderness remaining in
Australia and one of the last remaining in the world.' 32 Significant Aboriginal sites
are also found in this area. 33 In enacting protective legislation and attempting to
ensure its constitutional validity, the Commonwealth relied on three different
protective sections which relied in turn on three different powers in section 51. The
three powers relied on were the external affairs power, the corporations power and the
"people of a particular race" power. The sections were alike in that they prohibited
similar sorts of activities within the identified area.
The proclamations made declared various parts of the listed area to be
properties to which each of the sections applied. Under section 6(3) a proclamation
declared the Franklin-Lower Gordon Wild Rivers National Park and areas designated
as the Franklin natural and cultural areas to be properties to which section 9 applied.
A proclamation was made under section 7 declaring the H.E.C. work area to be a
property to which section 10 applied and, under section 8(3), that section 11 applied to
the Franklin cultural area, part of which included some caves of considerable
archaeological value.

The External Affairs Power
Section 9 of the World Heritage Properties Conservation Act applied to any
person and prohibited activities that were likely to damage the general environment of
an area. This section relied upon the external affairs power of the Commonwealth.
This power is probably the most significant source of power for the Federal
Government in regulating environmental matters.
In providing for the external affairs power in the Constitution the Founding
Fathers envisaged the necessity for the Commonwealth Government to have the power
to engage in diplomatic, trade and intergovernmental relations with other nations, and
particularly with Great Britain herself. At the time the Constitution was drafted the
31
32
33

For detailed background to the case see Davis (1984) at 17 and Somarajah (1983).
(1983) 46 A.LR. at 635.,
lbid
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body of international law was far less than it is today. The classical international law
of Grotius dealt primarily with rules of conduct in international diplomacy. 34 It was
after World War Two and the establishment of the various United Nations
organisations that issues previously regarded as of purely domestic concern came to be
seen as legitimate areas of international regulation.
While the fundamental determination of the initiators of the United Nations
Organization was undoubtedly to prevent the outbreak of the sort of wars which had
plagued the first half of the century, there was also a feeling that the 'Peoples of the
United Nations should reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women and of nations large
and small.'35 The leaders of the nations had realised that the surest way to ensure the
development and maintenance of international peace was for there to be a feeling of
common humanity and interests superseding national boundaries, among the members
of the international community. This concept was a major motivation for the framers
of the World Heritage Convention
The Founding Fathers could never have contemplated that women's rights,
industrial relations, the preservation of endangered species, the regulation of air
navigation, racial discrimination, the retention of movable cultural heritage in the
country of whose culture it forms a part, and the protection of the world cultural and
natural heritage, among many other subjects, would come to be regulated by
international law, and particularly be multilateral treaties.36 Such treaties have
become commonplace in the last half of the twentieth century.
The Commonwealth Government's power to ratify treaties providing for
such international action is an executive power.37 At Federation and for some years
afterwards, the power was thought to be exercisable only by the Imperial Crown. But,
at least since the Statute of Westminster Adoption Act 1942, the power is exercisable
by the Australian Government through the Governor-General, pursuant to section 61 of
the Constitution. 38 The ratification of such treaties is not enough to affect the rights
34 Friedmann (1964), 4.
35 See the Preamble to the United Nations Charter.
36 Treaties on these subjects include the Convention on the Political Rights of Women; the
Convention Concerning Freedom of Association and Protection of the Right to Organise; the
Convention for the Regulation of Aerial Navigation, the International Convention for the
Elimination of All Foims of Racial Discrimination, the Convention on the Means of
Prohibiting and Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural
Property, and the Convention for the Protection of the World Cultural and Natural Heritage

37 Zines (1981), 245.
38 Section 61 provides that 'the executive power of the Commonwealth is vested in the Queen and
is exercisable by the Governor-General as the Queen's representative, and extends to the
execution and maintenance of this Constitution, and of the laws of the Commonwealth.'
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and duties of citizens within Australia. 39 The High Court recognised early that the
external affairs power should give the Commonwealth Government legislative power
to implement treaties.40 At the same time it was also recognised that the expansion in
the kinds of areas governed by international agreements which led to the need for an
expansive interpretation of the external affairs power, also suggested that there should
be limits on the types of treaties which the Commonwealth Government can
constitutionally implement:41 Without such limitations, it was argued, the Federal
balance of the Constitution would be overturned, for the Commonwealth Government
could bring any subject within its power simply be signing a treaty relating to it.
The attempt to come to grips with appropriate limitations to the power has
been largely fought on the stage of challenges to prevent Commonwealth protection of
world heritage properties, and will be discussed in further detail in Chapter X. At this
stage one can isolate some limitations on the exercise of the power. First, the treaty
must be bona fide, or not entered into as a "mere device." 42 Second, the mere fact of
the existence of a treaty on a certain subject does not make that subject an independent
head of power. Legislation implementing the treaty must be reasonably able to be
considered appropriate and adapted to the enforcement of the Convention.43
Section 9 of the Heritage Act relied on the external affairs power in that it
purported to implement the World Heritage Convention into Australian domestic law.
Because of the High Court's view in the Tasmanian Dam Case that protective measures
implementing the World Heritage Convention domestically must be appropriate and
adapted to Australia's obligations under that Convention, only the subsections which
allowed the prohibition by regulation of particular activities which were likely to
damage the world heritage values of the area were held to be valid. The High Court's
reasons for finding sections 9(1)(h) and 9(2) to be a valid exercise of the external
affairs power will be analysed in Chapter X.

39

See Walker v Baird (1892) A.C. 491. The early drafts covering c1.5 of the Constitution Act,
apparently taking Article VI of the United States Constitution as their model, contemplated
that treaties made by the Commonwealth should become laws of the land but the final draft
attempted no such departure from the common law doctrine of Walker v Baird- see Stephen J in
Koowarta v Bjelke-Petersen, 211.
40 See R v Burgess: Ex Parte Henry( 1936) 55 C.L. R608.
41
In R v Burgess, Dixon J stated at 669 that:
it seems an extreme view that merely because the Executive Government undertakes with some
other country that the conduct of persons in Australia shall be regulated in a particular way, the
legislature thereby obtains a power to enact that regulation although it relates to a matter of
internal concern which, apart from the obligations undertaken by the Executive, could not be
considered as a matter of external affairs.
42 See Tasmanian Dam Case per Brennan J, 779, Deane J, 805.
43 See Starke J in Burgess, 659-660; Tasmanian Dam Case, per Mason J, 702, Murphy J, 730,
Brennan J, 782 and Deane J, 805-806.
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The Corporations Power
The second protective provision of the World Heritage Properties
Conservation Act prohibits a trading or foreign corporation from carrying out certain
activities without ministerial consent. The majority upheld this section as legislation
with respect to those corporations (the H.E.C. was held to be a trading corporation).
The same test as in Fairfax was used by Mason J. when he stated44 that 'the true
principle is that the character of the law is to be ascertained from its legal operation,
that is by reference to the rights, duties, obligations, powers and privileges which it
creates.' Using this test and agreeing with Stephen J. that an Act could have multiple
characterisations, Mason J. rejected the submission of Mr. Merrals Q.C. for Tasmania
that s.10 of the World Heritage Properties Conservation Act, was not a law about
trading corporations but about the activities which are prohibited by the section or,
alternatively, about the Western Tasmanian Wilderness area. 45 As a matter of
constitutional interpretation, three of the majority judges found that there was no need
for the activities prohibited to be related to the particular functions of trading
corporations.46 All majority judges stressed that the purpose of the Commonwealth in
passing the legislation was irrelevant.

People of a Particular Race Power
The third protective provision of the Heritage Act prohibits without
Ministerial consent the general activities included in the other sections but also makes
it unlawful for a person 'to damage or destroy any artefacts or relics situated on any
site to which this section applies' and 'to remove any artefacts or relics situated on any
site to which this section applies'. This section was tailored to protect the Aboriginal
heritage in an area and was enacted under the "People of any Race" power. The
majority found that this section was with respect to people of a particular race. So far
as the power was concerned, the majority rejected the view of Stephen J. in Koowarta
v. Bjelke Petersen47 where he found that the legislation must have some special
connection with the people of any race. The decision of the majority was that this
power is not restricted to justifying laws which confer special legal rights or
obligations on a race (which this legislation clearly did not: it applied to all persons,
regardless of race). The rationale of the majority is well explained by Bates when he
argues that:
-

44 At 497.
Ibid
45
46 The fourth majority judge (Brennan J) found it unnecessary to decide the matter.
47
(1982) 39 A.L.R. 417 at 447-8.
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the cultural heritage of a people is so closely interwoven with the characteristics of
that people that a law protecting their cultural heritage must he a law with respect to
the people of that race."

The Dam Case illustrates the potential for the use of three of the
Commonwealth's powers in the regulation of environmental matters. There are other
powers in section 51 and elsewhere in the Constitution which also allow Federal
involvement in this area.
Financial Powers of the Commonwealth
Because of the very nature of the Federal structure, the Commonwealth can
indirectly influence State Governments, which have the major responsibility for land
use decisions, by imposing conditions where some Commonwealth involvement in the
activity is sought or required. For example, section 96 of the Constitution provides
that:
During a period of ten years after the establishment of the Commonwealth and
thereafter until the Parliament otherwise provides, the Parliament may grant
financial assistance to any State on such terms and conditions as the Parliament
thinks fit.

This provision has not been used as the temporary measure it was probably intended to
be. The provision has been used as a means of exerting Commonwealth influence over
State activities. The High Court's interpretation of section 96 has been that there are
no limits to the sorts of terms and conditions the Federal Government can apply. The
most important decision on this matter is Victoria v. The Commonwealth, 49 which
involved challenges to certain provisions of the uniform taxation system legislation
and particularly, for our purposes, the State Grants (Tax Reimbursement) Act 19461948 which authorised the payment of money to a State as financial assistance on
condition that the Treasurer of the Commonwealth is satisfied that the State has not, in
the relevant year, imposed a tax on incomes. This legislation was challenged by the
plaintiff on the grounds that the Commonwealth cannot use section 96 to interfere with
a State's legislative or executive power (in this case the power to tax incomes). The
plaintiff argued that to allow the Commonwealth so to do would be contrary to the
federal nature of the Constitution. It was further argued that in order for section 96 to
have effect there must be a need of relief or a reason for giving assistance which is not
in itself created by the Commonwealth legislation. The High Court rejected these
arguments and upheld the States Grants Act under section 96. Reviewing two earlier
cases on the issue, Victoria v. The Commonwealth50 the Deputy Federal

48

Bates (1984), 335, referring to Mason J, 719, Brennan J, 794 and Deane J, 819-820.

49 (1957) 99 C.L.R 575.
50 (1926) 38 C.L.R 339.
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Commissioner of Taxation (NSW) v. W.R. Moran Pty. Ltd.,51 Dixon CJ came to the
conclusion that the power conferred by section 96 is well exercised although:
(1) The State is bound to apply the money specifically to an object that has been
defined;
(2) The object is outside the powers of the Commonwealth;
(3) The payments are left to the discretion of the Commonwealth Minister;
(4) The money is provided as the Commonwealth's contribution to an object to which
the State is also to contribute funds.52
The Commonwealth can, and does, impose land use planning conditions on
such grants to the States. It also makes special grants for the protection of the
heritage. The National Estate Grants Program, through which funds are made
available to the States under the Urban and Regional Development (Financial
Assistance) Act 1974 to assist in the conservation of the National Estate, consists of
"section 96 grants" from the Commonwealth. 53 Thus, the section 96 powers of the
Commonwealth have a direct bearing on the protection of the national estate, and
consequently the world heritage, in Australia.
Commonwealth Development Project Approval

The Commonwealth can influence decisions on land use and conservation in
cases where some sort of Commonwealth approval, such as an import or export
licence, or an overseas loan approval is required under Federal legislation. Such
legislation will itself be based on one of the powers of the Commonwealth, such as the
trade and commerce power.
The Act which dictates appropriate procedures for environmental inquiries to
be made in the face of the need for a Commonwealth decision on permits or funding is
the Environment Protection (Impact of Proposals) Act (1974) (EPA). This Act has as
its object ensuring, to the greatest extent that is practicable, that matters affecting the
environment to a significant extent are fully examined and taken into account in
relation to those matters listed in section 5. That section lists the following matters:
the formulation of proposals; the carrying out of works and other projects; the
negotiation, operation and enforcement of agreements and arrangements; the making
of decisions or recommendations; and the incurring of expenditure by, or on behalf of,
the Australian Government and authorities of Australia, either alone or in association
with any other government, authority, body or person. Under section 11 of the Act
the Minister for the Environment may direct that an inquiry be conducted in respect of
51
52
53

(1939) 61 C.L.R 735.
At 597-611.
This program is discussed in greater detail in Chapter VII.
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all or any of the environmental aspects of any matter referred to in section 5. Apart
from an inquiry, the Minister for the Environment can require an Environmental
Impact Statement on the project.
The controversy over Fraser Island illustrates how the EPA has been used to
implement Commonwealth policies with regard to the environment. This was the
classic example of a dispute between conservationists who valued the Island's
isolation, wilderness value, unusual and unique features and extraordinary beaut 4
and developers who were mining and exporting the valuable heavy metals on the
island. The Federal administration, led by Prime Minister Fraser, had a policy of
protecting Fraser Island. The avenue which it used to realise this objective was the
Customs Act 1901-1973. Regulations under this Act, which was based on the Federal
Government's trade and commerce power, enabled the Minister for Minerals and
Energy to give or refuse mining export permits. Export licences were important in the
Fraser Island dispute because there was no domestic market for the minerals sought to
be mined on the island. The Government instituted an inquiry into the environmental
implications of the proposed mining under section 11 of the EPA. Following a
finding by the Inquiry that in general, the continuation of sand mining was inconsistent
with the conservation of the natural environment of the island, 55 the Commonwealth
Minister refused the grant of export permits.
In the High Court case which followed,56 the Court found that, under the
Customs legislation, the Minister was entitled to refuse to grant permits on the basis of
any considerations, including the probable environmental implications of such a grant.
It was made clear in this case that the EPA was purely procedural and achieves nothing
unless it works in conjunction with another statutory provision that is constitutionally
valid.
Commonwealth Power over Territories
Under section 122 of the Constitution the Commonwealth has a plenary
power with respect to the Territories. 57 This power has enabled the Commonwealth to
act to proclaim and protect the world heritage areas within the Northern Territory
under the National Parks and Wildlife Conservation Act 1975.

54
55

56
57

'bid
Ibic4 105.
Murphyores Inc. Pty. Ltd. v. The Commonwealth and Others (1976) 50 A.L.J. R. 570.

This includes not only the external territories of Australia, such as Norfolk Island and the
Australian Antarctic Territory, but also the two internal ones, the Australian Capital Territory
(A.C.T.) and the Northern Territory.
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Implied Nationhood Power

This power is not specifically referred to in the Constitution, but is
recognised by some judicial commentators as arising from the fact of the creation of a
nation at federation. The power has been described in the following way:
The Commonwealth enjoys, apart from its specific and enumerated powers, certain
implied powers which stem from its existence and its character as a polity...So far
it has not been suggested that the implied powers extend beyond the area of internal
security and protection of the State against disaffection and subversion. But in my
opinion there is to be deduced from the existence and character of the
Commonwealth as a national government and from the presence of sections 51
(xxxix) and 61, a capacity to engage in enterprises and activities peculiarly adapted
to the government of a nation and which cannot otherwise be carried on for the
benefit of the nation.58

It could thus be argued, for example, that the establishment of the Australian Heritage
Commission and Commonwealth legislation providing for proclamation and protection
of national parks could be justified under the nationhood power.
Conclusion
It is to use a cliche to say that the Federal balance has been tipped in favour
of the Commonwealth in the decades since the Second World War. Judicial
interpretation of the Constitution has abolished the doctrine of reserve powers and
severely limited the operation of the implied immunities doctrine, both of which were
seen to protect States' rights under the Constitution. The tests for characterisation of
laws in the context of the Constitution have resulted in legislation with only a formal
connection with the head of Commonwealth power on which they rely being held to
be valid.
The Commonwealth has powers in section 51, principally the external
affairs, corporations, people of a particular race, and trade and commerce powers,
which could be used to a greater extent than they have been thus far to achieve
national environmental regulation.59 - The considerable financial powers of the
Commonwealth, particularly through the use of section 96 grants, and the uniform
taxation system, have allowed the Commonwealth to exert a great deal of influence
over State Government decision making in many areas.
In this discussion the emphasis has been on the use of the Commonwealth's
powers for the protection of the heritage. There is clear potential, however, for their
58 Mason J in Victoria v Commonwealth and Hayden (1975) 134 C.L.R. 338 at 362. Also see
Jacobs J at 412-13.
59 For an overview of the possibility of using other powers to legislate on environmental matters
see Zines, The Environment and the Constitution' in Mathews (1985), 13.
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use in other, aspects of environmental regulation. For example, the corporations power
could be used to bring about the introduction of national pollution legislation, the trade
and commerce power to place restrictions on the import of goods which are not
produced in accordance with certain environmental guidelines, and the financial
powers could be used to encourage State legislation on a variety of matters relevant to
the protection of the environment. Because of the lack of a broad Commonwealth
power, however, Federal action will be limited to the particular situation. Thus, for
example, the Commonwealth could only legislate on pollution with respect to
incorporated bodies. Despite the absence of a Federal environment power, there is
considerable scope under the Constitution as it now stands for the Commonwealth to
act to bring about national environmental regulation in general, and to protect the
world heritage in particular.
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CHAPTER VI
AUSTRALIA AND THE INSTITUTIONAL ARRANGEMENTS
ESTABLISHED UNDER THE WORLD HERITAGE CONVENTION
Introduction
The Australian Government ratified the World Heritage Convention in
August, 1974. Since then the country has assumed a high profile internationally in
matters and institutions relating to the Convention. It has contributed to the World
Heritage Fund and nominated properties for world heritage listing. This Chapter
examines Australia's international profile in relation to the Convention.
Australia and the World Heritage Committee
Since ratifying the World Heritage Convention, Australia has played an
active role on both the World Heritage Committee and the World Heritage Bureau. It
is the only State Party to have been continuously represented on the Committee.
Australia was elected to the Vice-Chairmanship of the Committee in 1980 and 1984
and to the Chairmanship in 1981 and 1982, with consequent representation on the
World Heritage Bureau.' In 1981 the Australian Government hosted the 5th session of
the World Heritage Committee, which met in Sydney from 26th - 30th October. 2
Because of this involvement, Australian representatives have played an active role in
shaping the policies of the World Heritage Committee, and, specifically, in
determining nominations for world heritage listing and applications for international
assistance under the Convention.
Australia and the World Heritage Fund
Australia did not declare, at the time of the deposit of its instrument of
ratification, that it would not be bound by the provisions of Article 16.1 of the World
Heritage Convention and hence it makes mandatory contributions to the World
Heritage Fund of 1% of its contribution to the Regular Budget of Unesco. 3 The
amount of Australia's contributions since 1981 is set out below.

Professor R.D. Slatyer was Australia's representative on the Bureau in each of these years.
The Report of the Rapporteur of the Meetings of the World Heritage Committee at this session
is contained in Unesco Document CC.81/Conf//003/6.
See Chapter III for a discussion of the provisions in the Convention relating to the World
Heritage Fund. Unpublished correspondence with the Department of Arts,S port, the
Environment, Tourism and Territories.
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Australian Contributions to the World Heritage Fund
Year

Amount $US

1981
1982
1983
1984
1985
1986
1987
1988
1989

36,048
36,048
36,048
26,714
26,714
29,928
29,928
39,289
39,289

Source: Department of Arts, Sport, Environment, Tourism and Territories, Canberra.

While Australia's contribution is not substantial, it does constitute an average of
approximately 2% of the annual budget of the Fund, and its annual subscription is
sufficient to fund a major technical cooperation project in each year.
Australia has not sought international assistance from the World Heritage
Fund.4 The Convention provides that 'any State Party to this Convention may request
international assistance for property forming part of the cultural or natural heritage of
outstanding universal value situated within its territory. '5 The Operational Guidelines,
in establishing order of priorities for the granting of international assistance, 6 give no
preference to requests from States which are otherwise unable to finance projects from
their own resources. However, it was not the aim of the Convention to assist in
funding projects by States whose financial resources enable the funding of relevant
projects.
The preamble to the World Heritage Convention recognises that the
protection of the world heritage at the national level 'often remains incomplete
because of the scale of the resources which it requires and of the insufficient
economic, scientific and technical resources of the country where the property to be
protected is situated.' The Convention provides that studies preceding international
assistance on a large scale shall 'seek means of making rational use of the resources
available in the State concerner and that 'as a general rule, only part of the cost of
work necessary shall be borne by the international community.' The contribution of
the State benefiting from international assistance shall constitute a substantial share of
4
5
6
7

See Chapter III for an analysis of the provisions of the Convention dealing with international
assistance.
Article 19.
WHC/2 paras 88-90.
Article 24.
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the resources devoted to each programme or project, unless its resources do not permit
this.18 It seems unlikely that Australia would make a request for international
assistance, particularly given the considerable difficulty which the World Heritage
Committee has faced in maintaining the resources of the Fund at a sufficient level to
meet the needs of States Parties seeking assistance to protect the world heritage. 9
Australia and the World Heritage List
Australia now has eight properties on the World Heritage List: the Great
Barrier Reef, Stages 1 and 2 of the Kalcadu National Park, the Willandra Lakes Region
of New South Wales, the Lord Howe Island Group, the Western Tasmanian
Wilderness National Parks, the Australia East Coast Temperate and Sub-Tropical
Rainforests, Uluru National Park and the Wet Tropical Rainforests of North-East
Australia. A nomination to extend the boundaries of the Western Tasmanian
Wilderness World Heritage Area was accepted by the World Heritage Committee at
the December 1989 meeting.
Australian world heritage properties are primarily listed for their natural
heritage values. Having only been settled 200 years ago, a tradition of non-Aboriginal
culture has not been established long enough for there to be sites in Australia
comparable to those in Europe and Asia. The cultural heritage criteria do not
necessarily require great age. There is no reason, for example, why modern Australian
cultural sites could not represent a unique artistic achievement, a masterpiece of the
creative genius. 10 It would be difficult, however, for Australian cultural properties to
have exerted great influence, over a span of time or within a cultural area of the world,
on developments in architecture, monumental arts or town-planning and landscaping"
or to be outstanding examples of a traditional human settlement which is
representative of a culture and which has become vulnerable under the impact of
irreversible change. 12
Indeed, the only nomination by Australia which has been rejected by the
World Heritage Bureau was of a modern cultural site. In 1981 it nominated the
Sydney Opera House in its setting with the Sydney Harbour Bridge and the surrounding
waterways of Sydney Harbour from Bradley's Head to McMahon Point. The Bureau,
commenting in relation to this nomination that 'modern structures should only be
accepted when there was clear evidence that they had established, or were outstanding
8
Article 25.
9
See Chapter
10 Criterion (i) for cultural heritage in WHC/2 para 24.
11 Criterion (ii) for cultural heritage in WHC/2 para 24.
12 Criterion (v) for cultural heritage in WHC/2 para 24.
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examples of, a distinctive architectural style: 13 was of the view that the nomination
did not satisfy these criteria.
Aboriginal culture has been existent in Australia for thousands of years.
Several of the Australian world heritage sites contain very unique Aboriginal cultural
sites. These aspects contribute to the natural heritage value of these sites, in the sense
that they represent natural features of sites which are outstanding examples
representing man's interaction with his natural environment. 14 They may also justify
the inclusion of the sites as cultural heritage, satisfying the criteria of being a
monument or site which bears a unique or at least exceptional testimony to a
civilization which has disappeared. 15 These sites are thus listed as "mixed sites".
Australia has two such mixed sites: Kakadu National Park and the Willandra Lakes
Region.
Two case studies of the management of particular world heritage properties,
Kakadu National Park and the Great Barrier Reef, are provided in Chapter IX. It is
appropriate, however, to include in this Chapter a brief introduction to the Australian
world heritage properties and the features which have justified their inclusion on the
World Heritage List. It is the nomination and acceptance of high quality sites for
world heritage listing which contributes to Australia's high profile on world heritage
matters.

The Great Barrier Reef
The Great Barrier Reef, situated off Australia's North-East Coast, was
inscribed on the World Heritage List in 1981. It was found to satisfy all the natural
heritage criteria established in the Operational Guidelines. 16 The property is a huge
one, consisting of 350,000 square kilometres. It is a long series of reefs composed of
over 400 species of coral which provide a diverse habitat to a huge variety of marine
life.17 It also provides a major feeding and nesting grounds for endangered species,
including the dugong and several species of turtle. 18
Kakadu National Park
Kakadu National Park, situated in the Alligator Rivers region east of Darwin
in the Northern Territory, was listed in two stages. Stage one, which consists of 6,144
13 Unesco Doc. CC.8I/Conf.00214, para 6.
14 Criterion (ii) for natural heritage in WHC/2 para 36
15 Criterion (iii) for cultural heritage in WHC/2 para 24.
16 See Unesco Doc. CC.81/Conf.00214 at para 6.
17 See Unesco Information Bulletin No. 21-22, 'World Cultural Heritage', 16.
18 Ibid.

134
square kilometres, was inscribed in 1981, and a slightly larger stage 2 was added in
1987. The present Australian Federal Government has made a commitment to
nominate an additional area to constitute stage 3 of the Kakadu National Park at some
time in the future.19 The Kalcadu National Park world heritage property is a mixed
site. It provides a habitat for a rich variety of fauna and flora, exhibits biological
features of importance, a range of landforms and a wide range of scenic sites of
considerable beauty and grandeur. Kakadu has been acknowledged by the World
Heritage Committee as satisfying three of the four natural heritage criteria,
representing significant ongoing geological processes, biological evolution and man's
interaction with his environment, 20 containing superlative natural formations and
features" and containing the most important and significant natural habitats where
threatened species of animals or plants of outstanding universal value still survive.22
The area also demonstrates an abundance of unique Aboriginal art and occupation sites
and paintings and its cultural value lies in its exceptional testimony to a civilisation
which has disappeared.23

Willandra Lakes Region
The Willandra Lakes Region of New South Wales, covering 6,000 square
kilometres, was listed in 1981. Like Kakadu, it is a mixed site. Its natural heritage
value lies in it being a fine example of a regional semi-arid environment, unmodified
by the processes of glaciation or enstatic sea-level changes. 24 Its cultural heritage
value lies in its 30,000 year-old archaeological sites which provide crucial
information relating to the period when man became dominant and the large species of
wildlife became extinct. 25 Major archaeological discoveries include a 26,000 year old
cremation site (the oldest known cremation site in the world); a 30,000 year old ochre
burial site (comparable in age to ochre burial sites in France); the remains of giant
marsupials in an excellent state of preservation; and grind stones or mortars from a
period 18,000 years ago which were used to crush wild grass seeds to flour, and whose
age is comparable to that claimed for the earliest seed grinding economies. 26 The
Region is thus an outstanding example representing the major stages of the earth's
19 Senate Hansard, 10th December 1987, 2883. Where a State Party wishes to nominate an
extension of nominations for properties already inscribed on the World Heritage List the Party
must supply the same documentation and the same procedure will apply as for new
nominations, unless there is a simple modification of the limits of the property- WHC/2 para
54.
20 This is criterion (ii) with regard to natural properties, see WHC/2, para 36.
21 Criterion (iii) with regard to natural properties, ibid.
22 This is criterion (iv) with regard to natural properties, ibid.
23 See Unesco Doc. CC.81/Conf.00214. Thus satisfying cultural heritage criterion (iii), WHC/2
para 24.
24 Australian Heritage Commission (1980), 5.
25 Unesco Information Bulletin No. 21-22, 17.
26 Australian Heritage Commission (1980), 5.
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evolutionary history and significant ongoing geological processes, biological evolution
and man's interaction with his environment. 27 In addition, this site satisfies the
cultural heritage criteria of bearing a unique testimony to a civilisation which has
disappeared. 28

Western Tasmanian Wilderness
The Western Tasmanian Wilderness National Parks, consisting of the Cradle
Mountain-Lake St Clair National Park, the South West National Park and FranklinLower Gordon Wild Rivers National Parlc, 29 were inscribed in 1982. This site fulfills
all four of the natural heritage criteria adopted by the World Heritage Committee. 30 It
is an outstanding example representing the major stages of the earth's evolutionary
history and significant ongoing geological processes, biological evolution and man's
interaction with his natural environment. It contains superlative natural phenomena,
formations or features and contains the most important and significant natural habitats
where threatened species of animals or plants of outstanding universal value still
survive.3 i The original nomination of the Parks consisted of 770,000 hectares of
largely wilderness containing rugged peaks, buttongrass plains, rainforests, stands of
huon pine up to at least two thousand years old and some of the last wild rivers in the
world.32 The area is one of only three large temperate wilderness areas remaining in
the Southern Hemisphere.33 Further:
an impressive array of archaeological sites bears testimony to Aboriginal life during
the extreme climatic conditions of the last ice age. Together with more recent sites
they represent a storehouse of information on human adaptation to one of the harshest
environments humans have endured.34

A nomination to expand this site has recently been accepted by the World
Heritage Committee. In December 1988, following agreement between the
Tasmanian and Commonwealth Governments in the aftermath of the Helsham
Inquiry,35 a joint nomination for listing was made of 262,000 hectares, adding to the
property listed in 1982 some 80 percent of the Lemonthyme and Southern Forests area,

27 Criteria (i) and (ii) for natural heritage properties.
28
Unesco Doc. CC.81/Conf.002/4 at para 6. Criterion (iii) for cultural properties.
29 Proclaimed as State Reserves under section 15 of the National Parks and Wildlife Act 1970
(Tas).
30 Unesco doc. CLT.82/Conf.014/6, para 7.
31
Para 33 of the Operational Guidelines.
32 Department of Arts, Sport, Environment, Tourism and Territories, 'Australia's World Heritage
Properties'.
33 Tasmanian Department of Parks, Wildlife and Heritage (1989).
34 lbid
35 See Chapter VIII.

136
together with the Walls of Jerusalem National Park 36 and the Central Plateau
Conservation Area. 37 The new areas contain large pristine tall forest ecosystems,
together with superlative examples of wilderness, rainforest, alpine ecosystems and
glacial landscapes. They also provide habitats for rare and endangered species and
contain a number of sites of major Aboriginal cultural significance. 38 Following the
coming to power of the Labor Government in Tasmania, with the support of the Green
Independents, an additional nomination_ of 600,000 hectares was made in September
1989 of areas of significance bordering the original listed and nominated areas. The
areas nominated in 1989 included the Hartz National Park, the Denison Spires, the
Lower Gordon Catchment and the Central Plateau Protected Area." These areas
exhibit various world heritage features, including outstanding wilderness values and
spectacular natural features.40 Several of the smaller areas nominated, including the
Tiger Range, Governor Headwaters and Broken Hills were included as a buffer to
existing world heritage areas, or to protect the integrity of the areas. 41

Lord Howe Island
The Lord Howe Island Group was listed in 1982 for its superlative natural
formations and features and its importance as a habitat for threatened species of
animals and plants of outstanding universal value, including one of the rarest birds in
the world, the Lord Howe Island Woodhen.42 The islands are situated off the coast of
New South Wales, and the group is considered to be an outstanding example of an
island system developed from submarine volcanic activity. 43 It demonstrates
exceptional natural beauty as well as unique landforms and diverse and largely intact
ecosystems. The diversity of landscapes and biota and the high proportion of rare and
endemic animals, plants and invertebrates make them outstanding examples of
independent processes from the point of view of science and conservation. 44

36 Proclaimed a State reserve under section 15 of the National Parks and Wildlife Conservation
Act.

37 Proclaimed under section 14 of the National Parks. and Wildlife Conservation Act.
38 Autumn 1989 6/1 Ecofile (a quarterly report on the environment from the Ministry of Arts,
Sport, the Environment, Tourism and Territories).
39 Reserved for public and recreational purposes under section 8(2) of the Crown Lands Act 1976.
40 Hobart Mercury, 6/9/89.
41 Mid The Operational Guidelines specify that:
Whenever necessary for the proper conservation of a cultural or natural property nominated, an
adequate "buffer zone" around a property should be provided and should be afforded the
necessary protection. A buffer zone can be defined as an area surrounding the property which
has restrictions placed on its use to give an added layer of protection; the area constituting the
buffer zone should be determined in each case through technical studies- WHC/2 para 17.
42 Department of Arts, Sport, Environment, Tourism and Territories, 'Australia's World Heritage
Properties'. See also Unesco Doc. CLT.82/Conf.014/6 at para 7.
43 New South Wales Government et al (1981), 3.
44 lbid

137

East Coast Temperate and Sub-Tropical Rainforest Parks
The Australian East Coast Temperate and Sub-Tropical Rainforest Parks
were listed in 1986. The listed property consists of a number of national parks and
reserves scattered over a large part of Eastern New South Wales, divided into six
groups and covering an area of 203,088 ha. 45 This property 'includes the major part of
the remaining pristine or near pristine rainforest in New South Wales and encompasses
extensive rainforest/sclerophyll forest transitions and examples of other non-rainforest
communities." 6 Again, a natural heritage property of outstanding universal value in
its demonstration of evolutionary history, its significant ongoing geological processes
and biological evolution and its superlative natural formations and features. 47 The
region's value includes its fossil record and evidence of distribution of organisms,
which provide opportunities for understanding the evolutionary history of Australia's
rainforests.48 It contains examples of important biomes and sites where significant
continuing evolution of biota may be occurring. 49 The superlative natural formations
and features of the region include the distinctiveness of the rainforest with its
surrounding vegetation, the Tweed (Mount Warning) volcano and the Great
Escarpment, a geomorphic feature which can be traced over several thousand
kilometres."
Num National Park
In 1987 the Uluru National Park 511 in Central Australia, some 300 kilometres
Southwest of Alice Springs, was included on the World Heritage List. It is listed for
its exceptional geological formations, including the huge, rounded, red sandstone
monolith, Ayers Rock, and the 36 steep-sided rock domes of the Olgas, which
represent significant ongoing geological processes and man's interaction with his
natural environment,52 as well as constituting superlative natural formations and
features.5 3

45 Adam (1987), 109. The groups are the Tweed Volcano Group, the WashpoollGibraltar Range
Group, the Coastal Group, the New England Group, the Hastings Group and the Barrington
Group. The areas include the Border Ranges National Park (31,228 ha.), Limpimwood Nature
Reserve (2,442 ha.), Washpool National Park 927, 715 ha.), New England National Park
(29,823 ha.) , Werrikimbe National Park (34,753 ha.) and Barrington Tops National Park
(38,637 ha.).
46 Adam (1987), 46.
47 Unesco Doc. CC.86/Conf.001/11 at para 7.
48 Adam (1987), 82. For more details about the evidence the area otffers as to rainforest evolution
see pp 84-89.
49 Mid, 89. For more details see pp 89-90.
50 Mid, 90.
51 Proclaimed under section 7 of the National Parks and Wildlife Conservation Act 1975 (Cth).
52 Criterion (ii) for natural heritage.
53 Criterion (iii) for natural heritage.
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Wet Tropical Rainforests of North East Australia
The most recent Australian property to be included on the World Heritage
List consists of the Wet Tropical Rainforests of North East Australia, an area of
approximately 9,200 square kilometres in Queensland.54 This property satisfies all of
the natural heritage criteria. The Wet Tropical Rainforests include some of the most
diverse habitats and superb scenery in Australia, including deep crater lakes
surrounded by tropical forest. It provides a habitat for a number of primitive relic
species, including the recently discovered Idiospermum australiense, a species which
is the only member of its family and which provides clues to the origins of plants. 55
Many of the distinctive features of the region relate to the diverse terrain and to high
rainfall. A wide range of rainforest plant communities and habitats occur throughout
the Wet Tropics and differ according to variations in rainfall, soil type and drainage,
altitude and evolutionary history. The wet tropical rainforests are a relict of a
vegetation dissected by other vegetation types including schlerophyll forest and
woodlands, mangroves and swamps. The area thus supports a rich and varied array of
habitats, flora and fauna. 56

Domestic Factors and the World Heritage List
Australia has nominated a significant number of unique sites of high quality,
covering large areas of the country, for world heritage listing. However, the conflicts
and controversies surrounding the implementation of the World Heritage Convention
discussed in Chapter X have affected Australia's involvement in the listing procedure
established under the Convention. The effects have been two-fold. First, Australia is
one of the countries which has not submitted a tentative list of properties it intends to
nominate for listing. This can in part be explained by the second factor, which is that
there is a great deal of pressure on the Federal Government with regard to future
nominations. This fact has in turn resulted in the nominations being far less extensive
than they might otherwise have been.
Tentative List of World Heritage Properties

Australia has not submitted to the World Heritage Committee an inventory
of property forming part of the cultural and natural heritage, situated in its territoryand suitable for inclusion in the World Heritage List (a "tentative list"), in accordance
with its obligations under Article 11.1 of the Convention.57 As we have seen in
Chapter III, it was originally envisaged that the procedure for nominating properties
for listing would involve the submission by States Parties of tentative lists, from which
54 This property was inscribed at the World Heritage Committee's meeting in Brasilia in
December 1988.
55 IUCN's Commission on National Parks and Protected Areas (1982), 53-54.
56 Department of Arts, Sport, Environment, Tourism and Territories (1988), 3.
57 For an explanation of the role played by these Lists and of the difficulty which the World
Heritage Committee has had in obtaining them, see Chapter III.
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would be selected appropriate outstanding properties for inclusion on the World
Heritage List. The aim of requiring these lists is to enable the Committee and the
NGOs to carry out the comparative and serial studies which are necessary for a
methodical approach to building up the World Heritage List. 58 Thus far, the fact that
Australia has not submitted a tentative list has not affected its nominations for the
World Heritage List. This is probably in part because Australian natural and cultural
sites are so unique and do not need to be compared with similar sites in other States in
order to determine whether they are of outstanding universal value or not. In contrast,
for example, there are a number of European cathedrals on the List. It is obviously
necessary in order to maintain the quality of the List, that these sites have been
compared with other similar ones and found to be of unique value.
While, until now, Australian nominations have been accepted despite the
failure to submit a tentative list, the Government will have to seriously consider the
submission of such a list if it does not wish any future nominations to be affected.
The World Heritage Committee has specified that 'priority will be given to the
consideration of nominations [of natural heritage properties] from States Parties which
have submitted a tentative list, unless the State Party has given a specific explanation
why it cannot be provided.'59 Such an explanation may, however, be able to be
provided by Australia. Nominations of Australian properties for world heritage listing
have inevitably been a matter of great public debate and controversy, for reasons
which will be discussed at length in Chapter X. The failure to submit a tentative list
can be seen in the light of this factor. The Government seems to be unwilling to create
political controversy by formally identifying areas it believes to be of world heritage
quality without taking the actual step of nomination. Recently the World Heritage
Committee has specified that 'in all cases, so as to maintain the objectivity of the
evaluation process and to avoid possible embarrassment to those concerned, States
Parties should refrain from giving undue publicity to the fact that a property has been
nominated for inscription pending the final decision of the Committee on the
nomination in question.' 60 The Australian Government may be able to avoid
submitting a tentative list, without affecting future nominations, on this basis.
Future Nominations
It is doubtful that all Australian sites of world heritage value have as yet

been included on the World Heritage List. There have been two major studies which
have sought to identify the world heritage properties in Australia. The first of these
58 Unesco dc SC.81/Conf. 009/8, para 20.
59 WHC/2 para 7. The Committee will not consider cultural nominations from States which have
not submitted a tentative list.
60 WHC/2 para 14.

140
studies was carried out by the advisory NGO to the World Heritage Committee on
natural heritage properties, the IUCN. A more recent study has been completed by
Figgis and Mosely, who have been heavily involved in the Australian conservation
lobby,61 from which there is continuing pressure to nominate sites for world heritage
listing. Apart from those areas identified in the Figgis study, conservationists have
called for the nomination of other areas, including the limestone karst areas on the
Nullabor together with its off-shore marine parlc. 62 It is also regularly suggested that
more extensive parts of sites already listed, particularly in Arnhem Land and Western
Tasmania,63 are part of the world heritage.
The ILICN Study

In 1982 the IUCN published a report for the World Heritage Committee
entitled, The World's Greatest Natural Areas: An Indicative Inventory of Natural Sites
of World Heritage Quality. There were five major aims in compiling this inventory.
First, to,assist countries in the preparation of the State inventories requested by the
World Heritage Committee. Second, to illustrate to countries the sorts of areas they
have within their borders which may be worthy of World Heritage consideration.
Third, to provide the World Heritage Committee with a list of outstanding areas to
illustrate the potential number of sites to be considered, to facilitate comparisons
between nominated sites, and to help redress the imbalance between natural and
cultural sites. Fourth to stimulate the submission of nomination forms for the
properties listed. And finally to provide guidance to the Committee for providing
preparatory assistance to States Parties in need of such assistance. 64
All the Australian world heritage properties are included in the inventory but
so are six other Australian sites which have not yet been nominated. The IUCN
suggests that the Channel Country of Queensland and the Northern Territory, the Cape
York Peninsula and Great Sandy Region in Queensland, and the Kimberlies, Shark
Bay, and the Forest and Wildflower Regions of Western Australia are all worthy of
inscription on the World Heritage List because of their natural heritage values.65
This study in itself puts pressure on the Australian Government with regard
to the nomination of the suggested sites. The IUCN is the World Heritage
Committee's principal advisor with regard to natural heritage properties. The NGO

61 Penelope Figgis is a Vice-President of the A.C.F. and Geoff Mosley is a former Director of the
A.C.F. from 1973 to 1986.
62 Toyne (1988), 7.
63 Law (1989), 5.
64 /bi4 8.
65 /bid 51-56.
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has a clear interest in maintaining the quality and integrity of the World Heritage List.
It is of the view that many more areas of Australia than those already nominated are of
world heritage quality. Should the Government not seriously consider further
nominations, Australia's commitment to the World Heritage Convention may come to
be questioned by the international community.
Figgis and Mosely Study

Studies from the Australian conservation movement result in a different kind
of pressure on Government policy. The continual lobbying from conservationists for
the nomination of further areas puts political pressure on the Government to comply.
Inevitably, however, there is strong opposition from the very vocal developmentalist
lobby.
In their study, Figgis and Mosely identify areas in Australia of world
heritage quality beyond those already nominated. The authors include the Western
Arid Region, encompassing the Uluru National Park (already included on the List),
the MacDonnell Ranges (one of the world's most ancient mountain ranges) and the
Finke River (claimed as the oldest rivercourse on earth). This area features numerous
endemic species, some of great evolutionary importance, and the richest reptile fauna
in the world.66
The Figgis study further identifies the Great Sandy Region in Queensland,
including Fraser Island, the Cooloola sand mass on the mainland, and the Great Sandy
Strait between as forming part of the world heritage. The authors are of the view that:
the Great Sandy deserves its place on the World Heritage List principally because it is
the greatest coastal sand mass in the world. Apart from a single dune, Mt Tempest on
nearby Moreton Island, the dunes of the region are the highest and contain the oldest
age sequence of any known dunes. These attributes alone make the region of great
scientific interest; however, this great sand mass has many other outstanding features.
Most surprising is the extensive system of lakes which perch in organically lined
depressions, often high in the dunes67 .

Other areas identified are the Kimberley area on the North-West coast of
Western Australia, covering some 180,000 square kilometres, Shark Bay, the Cape
York Peninsula, the Eastern Arid Region of Central Australia, Southwest Western
Australia, the Australian Alps68 and the SubAntarctic Islands.

66 Figgis and Mosely (1988), 143.
67 Ibic4 189. Sinclair has also called for international recognition for Fraser Island's amazingly
diverse biota and outstanding aesthetic and cultural significance- see Sinclair (1988) 19.
68 This identification is supported by Johnson (1988), 20.
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While the authors admit to taking a broad-brush approach to the
identification of world heritage areas, and that boundaries need to be more clearly
defined, the areas they identify are enormous. The Cape York Peninsula area, for
example, consists of 15 million hectares, the Kimberley area of 180,000 square
kilometres, the Eastern Arid Region of Central Australia of 400,000 kilometres,
straddling South Australia, Northern Territory and Queensland, and Southwest
Western Australia of 310,000 kilometres. The economic and political costs involved
in prohibiting natural resources exploitation and restricting other land uses in these
areas, consistent with their nomination for the World Heritage List would be
enormous. This fact would mitigate against their being nominated by the Federal
Government.
Given the legal and political controversy which has surrounded nomination
and protection of world heritage properties in Australia, the Commonwealth
Government is keen to obtain State consensus for future nominations in accordance
with guidelines established by CONCOM in 1984. The Commonwealth and Western
Australian Governments are currently having discussions about the possibility of
nominating the Shark Bay site. 69 The question of appropriate procedures for
consultation in nominations is dealt with in Chapter VIII in a discussion of the
domestic implementation of the Convention.
Conclusion
Through its participation on the World Heritage Committee and Bureau, its
contributions to the World Heritage Fund, and its nomination of quality sites for world
heritage listing, Australia has earned a high reputation with regard to the international
aspects of implementation of the Convention. However, domestic legal, political and
economic problems to be discussed in Chapter X have negatively affected these
international aspects. Nomination of properties for the World Heritage List will
inevitably result in restrictions in use of the land in the Australian domestic context.
Because of these consequences, the Australian nominations fol : world heritage listing
have undoubtedly been less extensive and comprehensive thrt might otherwise have
been the case. These factors have also affected the Australian Government's
compliance with the obligation under Article 11.1 of the Convention to submit a
tentative list of world heritage properties to the World Heritage Committee. These
problems will be explored in greater depth in the domestic context, to which I now
turn.

69 Australian Mining and Environment Council Working Party (1989), 40.
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CHAPTER VII
THE LEGISLATIVE FRAMEWORK FOR WORLD HERITAGE
PROTECTION IN AUSTRALIA
Introduction
This Chapter examines the legal framework for world heritage protection in
Australia through an analysis of the relevant legislation. The Australian Federal
Parliament has enacted legislation specifically to give effect to its obligations under
the World Heritage Convention Relevant Acts are:
the World Heritage Properties Conservation Act 1983,
-the Lemonthyme and Southern Forests (Commission of Inquiry) Act 1987.
In addition to these, there is other legislation enacted at Commonwealth level, which,
while not specifically directed at the implementation of the Convention, and indeed
enacted prior to the ratification of the Convention by the Australian Government,
enables the fulfilment of obligations assumed under it. The relevant statutes are:
-the Australian Heritage Commission Act 1975,
the National Parks and Wildlife Conservation Act 1975,
-the Great Barrier Reef Marine Park Act 1975.
This chapter analyses all but the last of these Acts, which is dealt with in the separate
case study in Chapter IX.
-

-

Several of the world heritage properties within constituent States 'of the
Commonwealth are reserved areas under various legislation of those States, rather
than, for example, national parks proclaimed under the Commonwealth National Parks
and Wildlife Conservation Act. This is because there are constitutional limitations on
the extent to which the Commonwealth can assume responsibility for the management
of reserved areas within the States, and also because the areas can often most
efficiently and effectively be managed at State level. It is in the context of this State
legislation, then, that ongoing management of most of the Australian world heritage
sites takes place. The various State land reservation acts are therefore an important
part of the legal framework for world heritage protection in Australia. An analysis of
the common features of this legislation follows the consideration of Commonwealth
enactments.
The Australian Heritage Commission Act 1975
The first Australian legislative enactment which affects the implementation
of the World Heritage Convention is the Australian Heritage Commission Act 1975.
Establishment of a permanent statutory commission to advise the Government and the
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Parliament on the condition of the National Estate and on how it should be protected
was recommended by the Hope Committee of Inquiry into the National Estate in its
final report.' In response to the Hope Report, and specifically to the recommendation
that a permanent commission be established to advise the Government and the
Parliament on the condition of the National Estate and on how it should be protected,
the Australian Heritage Commission Act was introduced into the House of
Representatives by the then Minister for Urban and Regional Development, Mr. Uren,
on 14th May, 1975.
"National Estate"
The Heritage Commission Act does not use the term "heritage" but adopts
the phrase of the Hope Committee, namely "National Estate". The Act defines the
"National Estate" as consisting of 'those places, being components of the natural
environment of Australia or the cultural environment of Australia, that have aesthetic,
historic, scientific or social significance or other special value for future generations as
well as for the present community.' 2 Thus, although there is no attempt to use the
Heritage Recommendation's definition of "heritage", the Heritage Commission Act,
like the World Heritage Convention and associated Recommendation, recognizes the
importance to present and future generations of Australians of particular sites, and that
1
2

Committee of Inquiry into the National Estate (1974), 348-349.
Section 4(1). By the Australian Heritage Commission Amendment Bill, 1989, which has yet
to be read a third time in the House of Representatives, what shall constitute the national
estate is defined in more detail. The Bill introduces a new section 4 (1A) which provides that:
without limiting the generality of subsection (1), a place that is a component of
the natural or cultural environment of Australia is to be taken to be a place
included in the national estate if it has significance or other special value for
future generations as well as for the present community because of any of the
following:
(a) its importance in the course, or pattern, of Australia's natural or
cultural history;
(b) its possession of uncommon, rare or endangered aspects of Australia's
natural or cultural history;
(c) its potential to yield information that will contribute to an
understanding of Australia's natural or cultural history;
(d) its importance in demonstrating the principal characteristics of:
(i) a class of Australia's natural or cultural places; or
(ii) a class of Australia's natural or cultural environments;
(e) its importance in exhibiting particular aesthetic characteristics valued
by a community or cultural group;
(f) its importance in demonstrating a high degree of creative or technical
achievement at a particular period;
(g) its strong or special association with a particular community or
cultural group for social, cultural or spiritual reasons;
(h) its special association with the life or works of a person, or group of
persons, of importance in Australia's natural or cultural history.
Thus, while the generality of the present provision is preserved, the Bill will insert 'specific
criteria against which places under consideration for entry in the Register will be measured
(Explanatory Memorandum to the Bill).
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natural and cultural sites of this quality are integral to each other and of equal
importance. The "National Estate" is not limited to places which might have special
national significance. Sites may simply be of local or regional interest.3
More specific criteria have been laid down by the Commission on the
question of what sorts of properties should be included on the Register of the National
Estate. It believes that for the natural environment the Register should contain:
(1) A representative list of those places which demonstrate the main stages and
processes of Australia's geological and biological history;
(2) Rare or outstanding natural phenomena, formations and features including
landscapes and seascapes;
(3) Habitats of endangered species of plants and animals;
(4) Wilderness, forests and selected habitats and phenomena which, being readily
accessible to populated areas, are as valuable as the rarer but less accessible places in
the same categories.

The Heritage Commission has also laid down appropriate categories of cultural
heritage. Cultural properties on the Register should include:
(5) Significant rock art galleries, ceremonial grounds and sacred sites, quarries and
shell mounds, rock and earth arrangements, and important historical and
archaeological sites of the Aboriginal peoples;
(6) Representative examples of the main stages of Australia's architectural and
building history;
(7) Monuments and historical landmarks, buildings, urban conservation areas and
precincts which possess architectural, social, cultural, aesthetic, historical or
(8) Buildings, bridges, roads, fences, urban and rural settings, and other structures or
ruins which especially illuminate past ways of living, working or travelling. 4

As is evident from these specifications of the Australian Heritage Commission, the
criteria outlined by the World Heritage Committee for assessing properties nominated
for the World Heritage List has influenced the assessment of Australian national estate
sites.5 Nevertheless, the legislation makes no mention of the World Heritage
Convention and cannot be seen as implementing that Convention into Australian
domestic law. In Tasmanian Wilderness Society and Others v Fraser and Others 6 a
submission by the Tasmanian Wilderness Society that the Heritage Commission Act
effectively implemented the World Heritage Convention was rejected by the Court.
One would have to agree with Mason J that as the Statute makes no reference to the
3

House of Representatives Standing Committee on Environment and Conservation (1979), 58.

4
5
6

Bates (1987), 160.
See Chapter HI.
(1982) 66 A. L.J. R. 763. In this case the Wilderness Society was attempting to prevent the
Gordon below Franklin scheme from going ahead by arguing that the Australian Loan Council
was an "authority of the Commonwealth" and that, therefore, the protective provision, section
30 applied. Mason J rejected this submission, finding that the Australian Heritage
Commission Act had no application to the Australian Loan Council, primarily because the
Council was not set up by legislation, but rather by agreement, and was therefore not an
authority of the Commonwealth.
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Convention and the provisions do not either precisely nor even substantially reflect the
articles of the Convention, it cannot be said to directly implement the Convention. 7
Nevertheless, as we shall see, the Australian Heritage Commission Act has great
importance for the identification and
protection of the world heritage in Australia.
The Australian Heritage Commission
The Australian Heritage Commission, a body corporate consisting of six
commissioners and support staff is established by the Australian Heritage Commission
Act..8 The functions of the Commission are:
(a) to furnish advice to the Minister, either of its own motion or upon request made to
it by the Minister, on matters relating to the national estate, including advice relating
to action to conserve, improve and present the national estate; 9
(b) to encourage public interest in, and understanding of, issues relevant to the
national estate;
(c) to identify places included in the national estate and to prepare a register of those
places in accordance with Part IV;
(d) to furnish advice and reports in accordance with Part V;
(e) to further training and education in fields related to the conservation,
improvement and presentation of the national estate;
(f) to make arrangements for the administration and control of places included in the
national estate that are given or bequeathed to the Commission; and
(g) to organize and engage in research and investigation necessary for the
performance of its other functions.")

The Commission is also given the power to do all things that are necessary or
convenient to be done for or in connection with the performance of its functions.' 1
A legislative direction is given to the Commission to consult with
Departments and authorities of the Commonwealth and of the States, local
government authorities and community and other organizations in the performance of
7

8
9

10
11

The constitutional bases for the Heritage Commission Act are not specified in the legislation,
but it seems to depend for its validity on section 52 of the Australian Constitution, that is, the
Commonwealth power over Commonwealth instrumentalities and the public service, in that
the Australian Heritage Commission is a statutory authority and the Act seeks in part to affect
the decisions of Cdmmonwealth Ministers (Bates (1987), 38).
Section 6.
This subsection is to be amended by the Australian Heritage Commission Amendment Bill
1989, under which section 7(a) is ommitted and the following paragraph included:
(a) on its own motion or on the request of the Minister, to give advice to the Minister, on
matters relating to the national estate, including advice relating to:
(i) action to identify, conserve, improve and present the national estate; and
(ii) expenditure by the Commownealth for the identification, conservation,
improvement and presentation of the national estate; and
(iii) the grant of financial or other assistance by the Commonwealth for the
identification, conservation, improvement or presentation of the national estate.
The grant of these powers was necessary because under the Bill the Commission is given the
power, subject to Part VA, to administer the National Estate Grants Program. This restores the
previous responsibility of the Commission for the NEGP, which was removed in 1976.
In section 7.
Section 10(1).
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its functions. In particular, the Commission is to consult with the Director of
National Parks and Wildlife in relation to any matter that concerns the establishment
or management of a park or reserve under the National Parks and Wildlife
Conservation Act in the performance of its functions.I 2 This provision was inserted by
a Government amendment to the original Bill. The Minister proposed it because, 'it
will place in the legislation our commitment to consultation: 13
The part of the Act establishing the Commission relates to the Heritage
Recommendation provision that Member States should set up in their territory one or
more specialized public services responsible for listed functions.I 4 The functions of
the Commission are similar to those listed functions in the Recommendation. Further,
the provision relating to consultation takes account of Article 14 of the Heritage
Recommendation which proposes that:
The specialized services should work with bodies of experts responsible for giving
advice on the preparation of measures relating to the cultural and natural heritage. Such
bodies should include experts, representatives of major preservation societies, and
representatives of administrations concerned.

The Register of the National Estate
The primary function of the Heritage Commission involves the maintaining
of an ongoing Register of the National Estate. This Register is provided for in Part IV
of the Act. This part of the Heritage Commission Act provides that the Commission
shall keep a register, to be known as the Register of the National Estate, in which will
be listed places included in the National Estate. 15 All registrations have status
irrespective of the time of their entry and there is no grading between the different
categories of places on the Register. 16 In addition to maintaining the Register, the
Commission is required to keep a list of places that might be entered on the
Register. 17 This list and the Register are available for inspection and for copying. 18
During the year 1987-88, 523 places were listed on the Register. Of these, 68 are of
national significance, 133 of Aboriginal significance and 322 of historical
significance. This brings to 8513 the total number of registered places.I 9

12
Section 8.
13 House of Representatives Hansard, 28th May, 1975, 2917.
14
Article 13.
15
Section 22.
16
The Australian, 26th February, 1980.
17
Section 26.
Section 27.
18
19 Australian Heritage Commission (1989), 8.
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Any person can nominate a site for the Register. These nominations, other
than those from State Governments or National Trusts, are referred by the Commission
to specially appointed expert panels which make a report on the nomination.
Nominations made by independent groups are referred to the respective State
Governments and to the Australian National Parks and Wildlife Service or the State
National Trusts, whichever is appropriate. 20 A place cannot be listed unless the
Commission has given public notice of its intention to do so, notifying persons of their
right to object, and given due consideration to any objections. 21
Various submissions were made to the House of Representatives Standing
Committee on Environment and Conservation to the effect that the Heritage
Commission Act should be amended to require that all property owners, and persons
and organisations with identifiable interests and local authorities should be notified in
writing by the Commission of a decision to proceed with the listing of a nominated
place.22 This suggestion has been taken up in the Australian Heritage Commission
Amendment Bill 1989, which inserts a section 23A into the Act requiring that notice
of an intention to enter a place in the register must be given to owners of property
within the site and the local government authority for the area in which the place is
situated. Objections were also made about the failure to provide for a right to
compensation for any loss suffered as a result of listing on the grounds that, 'it is
surely only justice to ensure that no one person bears disproportionately a share of the
cost of the preservation of the National Estate.c 3
The concerns of those who made submissions in relation to notice of listing
and compensation for owners are somewhat misplaced, given the effect of national
estate listing under the Heritage Act.. As we shall see, because of the limited nature
of the Commonwealth's powers in this area, inclusion on the Register of the National
Estate offers no direct protection to the property, nor can it directly disadvantage the
owners of such places. Thus, compensation provisions seem inappropriate. In any
case, many of the places that will be recorded on the National Estate Register are
already recorded by National Trust bodies in the States and these listings do not carry
the right to compensation.24 It is desirable that the Commonwealth Government
provides funding for projects relevant to the protection of the national estate, and this
is done through the National Estate Grants Programme (see below). Ideally, property

20 House of Representatives Standing Committee on Environment and Conservation (1981), 61.
21
Section 23. This procedure is clarified by the Australian Heritage Commission Amendment
Bill 1989, clauses 7,8 and 9.
22 House of Representatives Standing Committee on Environment and Conservation (1981), 63.
23 House of Representatives Hansard, 27th May, 1975, 2879.
24 House of Representatives Hansard, 28th May, 1975, 2923.
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owners should be notified personally of an intention to include a site on the Register of
the National Estate, particularly so that they are aware of the value of the property to
the community and of the possibility of applying for funds for preservation and
restoration work.
The objectives of the Commission with regard to the Register include the
compilation of a comprehensive list of all the places in Australia which have heritage
value; to educate Australians, by means of this list, about the natural and cultural
history of their country; to give all decision makers, inside and outside government,
objective information to make better decisions; and to allow Commonwealth decisions
and actions related to the national estate, in particular, to be taken as thoughtfully and
carefully as possible. 25 According to the first Chairman of the Heritage Commission,
David Yenchen, the register provides 'a starting point that allows people to at least
know what is worthy of being saved or protected.' 26 It is in this respect that Davis has
described the Register of the National Estate as an "alerting and educational
inventory".27
The Register plays an important role in the protection of the national
heritage, and directly addresses the Heritage Recommendation. It will be recalled that
Article 29 of the Recommendation provides that each Member State should draw up,
as soon as possible, an inventory for the protection of its natural and cultural heritage,
including items which, without being of outstanding importance, are inseparable from
their environment and contribute to its character. The Register of the National Estate
satisfies this requirement.
Other Functions of the Commission
Under the original legislation the Commission was also responsible for
advising the Government on the distribution of national estate grants through the
National Estate Grants Program.28 Through this Program, funds are made available to
the States as section 96 grants under the Urban and Regional Development (Financial
Assistance) Act 1974, to assist in the conservation of the National Estate.
In 1974-1975 the Interim National Estate Committee had $7 million to
disburse and was calling for submissions from groups of people concerned with
protection natural areas, historic buildings and areas, and archaeological and

25
26
27
28

See an advertisement of intention to enter places on the National Estate Register, The

Australian, 26.2.80.
The Australian, 22.6.77.

Davis (1989), 67.
This function is to be restored under the Australian Heritage Commission Bill 1989.
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Aboriginal sites throughout Australia.29 However, this programme was cut back
under the Fraser Government and the function of the Commission in advising on the
distribution of grants was removed from the legislation. In the 1979-1980 Federal
budget, the national estate allocation to provide grants-in-aid for urgent projects
around Australia was reduced by 23% to $2 million. 313 In recent years, the programme
has begun to be restored to its former vigour and the Commission acts in consultation
with the Department of Arts, Sport, Tourism, Territories and the Environment, to
develop the proposed programs for national estate grants. Under the programme
$3.437 million was provided in 1988-9.31
The program is given legislative recognition under the Australian Heritage
Commission Amendment Bill 1989, which inserts Part VA into the Act, entitled
"National Estate Grants Program." This provides that a State, an internal Territory or
an approved body may apply to the Minister for grants of financial assistance under the
grants program in respect of National Estate projects. 32 The Bill provides for the
Minister to approve grants, having regard to any matters that are prescribed for the
purposes of the section. 33
The establishment of this programme implements the financial measures
provision in the Heritage Recommendation that central and local authorities should
appropriate in their budgets a percentage of funds for the purposes of maintaining,
conserving and presenting protected property. 34
Protection for the National Estate
The Commonwealth did not provide comprehensive protection for the
national estate in the Heritage Commission Act because the States have primary
responsibility for legislating with respect to land use, planning and the environment.
Thus, the Act does not purport to affect the actions of State or Local Governments or
individuals in relation to the National Estate. Protection, presentation and

29 Melbourne Ag 2.10.74.
30
The Bulletin, 29.1.80.
Department of Arts, Sport, Environment, Tourism and Territories, Annual Report, 1987-88
3I
(1987),120.
32 Section 31A. "Approved body" is defmed in clause 3 of the Bill as a body approved by the
Minister for the purposes of this Act, being:
(a) an authority or body established by or under a law of the Commonwealth;
(h) an authority of a State or of a Territory: or
(c) a local governing body; or
(d) any body corporate consituted for purposes other than the acquisition of gain by its
individual members.
Section 31C.
33
34 Article 49.
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conservation of the National Estate largely depends on State initiatives 35 and
cooperation.3 6
The legislation does provide some protection for the national estate. One of
the ways in which it does this is by enabling the Commission to furnish to the Minister
administering the Environment Protection Act such advice in respect of a matter
relating to the national estate and to the operation of that Act as the Commission
thinks fit.37 Further, the Minister may request such advice, a request with which the
Commission must comply. The Commission may furnish a report on a matter relating
to the Environment Protection Act and National Estate, which is deemed to be a
recommendation referred to in paragraph 8(b) of that Act. 38
The principal protective provision in the Heritage Commission Act is
section 30. By this section, Commonwealth Ministers and agencies must not take any
action which would adversely affect any place in the Register, unless there is no
feasible or prudent alternative, and unless all action is taken to minimise damage
where there is no such alternative, and unless the Commission is informed and given
time to comment. The type of action which may be deemed to affect a place
adversely includes
the making of a decision or recommendation including a recommendation in relation to
direct financial assistance granted, or proposed to be granted, the approval of a
program, the issue of a licence or the granting of a permission. 39

35 The States of New South Wales and South Australia have enacted legislation directed at the
protection of the state heritage - the Heritage Act (NSW) 1977 and the Heritage Act (S.A.)
1978. Both these Acts establish bodies similar to the Heritage Commission at a State level
with responsibility for such protection (by ss. 7 and 8 of the NSW legislation and s.5 of the
S.A. legislation). Likewise, both Acts provide for a State Register (ss.22 and 4) and
restrictions apply to activities which will affect listed items. In NSW listing may result in an
interim or permanent conservation order (ss. 24 and 25), and in South Australia listed sites can
be subject to heritage agreements undertaken between the Minister and the owner of registered
items, and planning restrictions can apply under section 47(4) of the Planning Act 1982. At a
more specific level, Victoria has enacted the Historic Buildings Act of 1981, while all States
and the Northern Territory have legislation to enable the protection of Aboriginal sacred sites
- see Bats (1987), 180-182.
36 In announcing the establishment of the Commission, the Minister for Urban and Regional
Development, Mr. Urea stated that the Commission would serve as an example of cooperation
between the States and the Federal Government: 'we will consult our state colleagues. This
will he a togetherness thing' (Australian 10.1.75). David Yenchen has described the Heritage
Commission Act as 'an important piece of Federal environmental housekeeping, which we
hope will soon be matched by means of similar pieces of State housekeeping' (Yenchen (197677), 17).
37
38
39

Section 28.
Section 29.
Section 30(4).
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These provisions were included on the recommendation of the Hope Committee that
the legislation should contain sections similar to those in the United States National
Environmental Policy Act which requires all Government agencies or departments to
act so as to ensure the maximum possible conservation of items of the National
Estate. 40
Ministers who wish to proceed with a development despite possible adverse
effects on a National Estate property can still do so under any of the exceptions noted
above. However, the Heritage Commission Act does at least ensure that decisions are
not made by Ministers and Commonwealth agencies without careful consideration of
the possible effects of such a development of the site.
The Importance of the Heritage Commission Act for the World Heritage in Australia
Despite the fact that it was not designed to implement the World Heritage
Convention into Australia domestic law, the Heritage Commission Act is important in
any discussion of world heritage matters for two main reasons. Firstly, it addresses
many of the proposals in the Heritage Recommendation. Secondly, the Act, in
establishing the Heritage Commission and a Register of the National Estate enables
the Australian Government to effectively carry out some of its obligations under the
Convention, particularly so far as identification of world heritage properties are
concerned.
The National Estate is defined so as to include the world heritage situated in
Australia. The existence of the Register of the National Estate is essential to ensuring
the initial identification and protection of the world heritage. As Davis has stated:
It is almost inevitable that in cataloging places of national value, a few prime areas
prospectively of world comparative quality may be identified. Furthermore, the
comprehensive studies carried out for National Estate listing sometimes reveal hitherto
unsuspected qualities or confirm earlier evidence that some place possesses scientific
or other values that elevate it to world class, irrespective of whether scenically
attractive or not.41

Without such identification sites of national, or even world, heritage value
could be destroyed or adversely affected by decisions made without adequate
information or realisation of the qualities of the area concerned. The determination
that an area is of the natural heritage of the world is one that will be influenced by
scientific studies of the site's ecosystems and evolutionary history and research into the
species for which it provides a habitat. Such work, like that which is necessary to
determine that an area is of the cultural heritage of the world, can take many years.
40 Committee of Inquiry into the National Estate (1974), 343.
41
Davis (1989), 69.
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The Heritage Commission Act at least ensures that the areas are not
destroyed without careful consideration of the need for the development, of means of
ensuring the least possible damage is caused and of any possible alternatives to the,
development. The advisory, research and investigative roles of the Commission, as
well as the part it plays in public education and training, have the potential to bring
about the political will and the technical ability to adequately protect the heritage and
directly fulfil the obligations in relation to those subjects undertaken by Australia
under Article 5 of the World Heritage Convention. Further, the functions carried out
by the Commission correspond closely to those which Australia has undertaken to
establish services to perform by Article 5 of the Convention. 42 For these reasons, the
Australian Heritage Commission Act plays a very important role in ensuring that
Australia is able to fulfil its obligations under, and achieve the aims of, the World
Heritage Convention.
The National Parks and Wildlife Conservation Act 1975
Like the Australian Heritage Commission Act, the National Parks and
Wildlife Conservation Act was not enacted specifically for the purpose of
implementing the World Heritage Convention. However this Act, one of the four
major pieces of environmental legislation enacted by the Whitlam Labor Government
as a response to the developing environmental consciousness in Australia, is also an
important part of the legislative framework which enables the Australian Government
to fulfill its obligations under that Convention. Not only does it create another
important specialized service with a mandate to deal, among other things, with
matters relating to the protection, conservation and presentation of the world natural
heritage in Australia, but it also provides the framework for the creation and
management of national parks under the control of the Commonwealth Government.
This has proved an important mechanism for the protection of the Northern Territory
world heritage areas, the Uluru and Kakadu National Parks.
The National Parks and Wildlife Conservation Act was introduced into
Federal Parliament by the then Minister for the Environment and Conservation, Dr.
Cass, in October 1974. In his second reading speech Dr. Cass spoke of the "worldwide concern for the conservation of wildlife and of places of natural, scenic scientific
and recreational significance".43 He received broad support from the Opposition of
42

43

Article 5 provides that States Parties should endeavour, in so far as possible, and as
appropriate for each country (a) 'to set up within its territories, where such services do not
exist, one or more services for the protection, conservation and presentation of the cultural
and natural heritage with an appropriate staff and possessing the means to discharge their
functions.'
Senate Hansard, 10th December, 1974, 3274.
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the day, reflecting the sense in the community that there was a need for a National
Parks and Wildlife Service with responsibilities for management of Australia's
national parks.44
The Creation and Management of National Parks
Section 6(1) of the National Parks and Wildlife Conservation Act outlines
the constitutional powers on which the Commonwealth relies in enacting the
legislation. These are the "implied nationhood power", the power to make laws with
respect to the Territories," and those of the Commonwealth Government as the
recognised entity in international law over the Australian coastal sea and the
continental shelf of Australia,46 the external affairs power, and the trade and
commerce power.
The Commonwealth Government recognised the likelihood of political
rhetoric and legal challenges from the States if it attempted to create national parks in
State territory and manage them under the Commonwealth legislation. Thus, section
6(2) of the National Parks and Wildlife Act provides that land in a State which is
reserved under the law of that State for purposes relating to conservation and
protection shall not be acquired by the Commonwealth for the purposes of establishing
a park without the consent of the State. 47 The consent of the Northern Territory
Government is also required, except as it relates to land in the Uluru National Park and
in the Alligator Rivers Region, where the Kakadu National Park is situated." At the
time of the adoption of the legislation there was general recognition of the unique
values of these regions and of the desirability of having them managed under the
Commonwealth legislation. Dr. Cass made it clear in his second reading speech on
the Bill that the Government intended to move quickly for the proclamation of the
proposed Kakadu National Park in the Northern Territory, with or without the consent
of the Northern Territory Government. 49
Under the legislation the Governor-General may, by Proclamation, declare
an area of land to be a park or reserve and may declare the whole or part of that park or

44 House of Representatives Hansard, 3rd December 1974, 4491.
45 In paragraph 122 of the Australian Constitution Act 1901.,
46 See the Seas and Submerged Lands Case: New South Wales v The Commonwealth (1975) 135
C.L. R. 337.
47 Section 6(2) was inserted from an amendment moved by the Opposition, which was concerned
that cooperation between the Commonwealth and States be fostered, and that the States did not
see the Commonwealth taking over and duplicating their conservation regimes- House of
Representatives Hansard, 3rd December, 1974, 4493.
48 Section 6(3).
49 Senate Hansard 10th December, 1974.
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reserve to be a wilderness zone." The link with section 6 and the constitutional
powers referred to in that section is provided by section 7(1). In that section the
definition of "area" is limited to:
(a) areas owned or held under lease by the Commonwealth, including any area that has
been dedicated or reserved under a law of a Territory for the purposes of a national
park, nature reserve, protected area of wildlife sanctuary; or
(b) areas of Aboriginal land held under lease by the Director (of National Parks and
Wildlife, an office established under the Act); or
(c) areas of the Australian coastal sea in respect of the sea-bed and sub-soil beneath
which no interest is vested in a person other than the Commonwealth; or
(d) areas of sea over a part of the continental shelf of Australia in respect of which no
interest is vested in a person other than the Commonwealth; or, finally,
(e) areas of land or sea outside the Australian coastal sea in respect of which Australia
has, under an agreement between Australia and any other country or countries,
obligations relating to wildlife that may appropriately be carried out by the
establishment and management of the area as a park or reserve.
Once such a park or reserve has been declared, any interest held by the
Commonwealth in respect of the land becomes vested in the Director. 5 I No such
interests can be sold, leased or otherwise disposed of,52 although where the plan of
management53 relating to the park or reserve so provides, the Director may grant
leases or licenses over land in the park or reserve, in accordance with the plan of
management. Further, interests held by the Director may be surrendered to the
Commonwealth for the purposes of Part II of the Aboriginal Rights (Northern
Territory) Act 1976, which enables a grant of land to an Aboriginal Land Trust. 54
Conservation Zones
In 1978 the National Parks Act was amended to enable the declaration of
"conservation zones" within "the Region." 55 The object of such a declaration is the
protection and conservation of wildlife in, and the protection of the natural features of,
an area of land or sea in the Region until a decision is made whether or not to declare

50 Section 7. Under section 10(5) these wilderness zones are to be maintained in their natural
state and are to be used only for scientific research and such other recreational and other
purposes, other than the recovery of minerals, as are specified in the plan of management in
relation to the wilderness zone.
51
Section 7(7).
52 Section 9( I).
53 Provided for in section 11.
54 Detail on this Act and its operation in relation to Kakadu National Park is provided in Chapter
DC.
55 Section 8A.
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they are to be a park or reserve.56 This declaration is to be done by Proclamation of
the Governor-Genera1.57 "The Region" is defined as "so much of the Alligator Rivers
Region (i.e. situated in the Northern Territory and surrounding the Kakadu National
Park), as does not include the Arnhem Land Aboriginal Reserve and certain listed
pastoral leases.
The Ranger Inquiry (discussed in Chapter IX) had recommended that the
whole of the South Alligator River catchment area, which includes the two pastoral
leases, be included in the Park. On 13th March, 1984, the Government gave notice of
its intent to submit a report recommending the declaration of the leases as part of the
National Park. Intensive pressure from the mining lobby resulted in only about 65% of
the leases being included, with the remaining 35% declared part of the conservation
zone. As a consequence of strong lobbying from environmental groups the Gimbat
and Goodpala pastoral leases in this region were purchased by the Commonwealth
Government in the 1960s. In 1987 an amendment Act removed those leases from this
exclusion, thus enabling the parts of the leases which were not to be included in the
Kakadu National Park to be declared as conservation zones. 5 8
Special regulations can be made in relation to conservation zones. 59 The
regulations can cover such objects as: regulating or prohibiting operations for the
recovery of minerals and regulating the carrying on of fishing, pastoral or agricultural
activities for commercial purposes, among others. By amendment in 1987,
regulations in relation to operations for the recovery of minerals have effect
notwithstanding that they may be inconsistent with interests in respect of land or in
respect of minerals on, in or beneath that land. Any operation for the recovery of
minerals pursuant to such an interest shall be deemed to be a proposed action within
the meaning of the procedures made under the Environment Protection (Impact of
Proposals) Act 1974, thus enabling the Minister to require an Environmental Impact
Statement from the proponent of any such operation.60
Existing Interests in Reserved Areas
An ongoing problem in relation to the conservation of land, in the Northern
Territory particularly, is the presence of existing mineral and pastoral interests in
many areas. Another amendment to the National Parks Act in 1978 addresses the issue
of existing interests in parks, reserves and conservation zones, and provides that the
Section 8A(1).
57
Section 8A(2).
58 No. 16 of 1987.
59
Section 8A(8).
60 No. 16 of 1987.
56
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provisions of the plan of management do not affect interests in respect of the land or in
respect of minerals on, in or beneath the land held by any person, nor the application
of the law of any State or Territory. 6 i However, such an interest held by a person
shall not be renewed, except with the consent in writing of the Minister, and subject to
any conditions specified by the Minister.62 Thus, the Minister administering the
National Parks and Wildlift Act is able to consider the conservation values of the
relevant area and the potential effect on these values of the existing interest and refuse
to renew that interest, or attach conditions designed to protect conservation values, or
for any other purpose. Persons adversely affected by section 8B(1)(b) are entitled to
be paid reasonable compensation by the Commonwealth.63
In recognition of the importance of mineral operations to the economy,
section 8B(1)(b) does not apply to interests in respect of minerals beneath the land
concerned. A mineral interest can be renewed without the consent of the Minister for
the Environment. It should be noted, however, that by section 10 of the legislation,
no operations for the recovery of minerals can be carried out in a park or reserve other
than Kakadu National Park, unless they are carried out in accordance with the plan of
management. Thus, an existing mineral interest in a national park will be of little use
unless the plan of management permits its exploitation. By amendment of 1987,
section 88 is specifically stated not to apply to any interest in respect of any minerals
on, in or beneath land within the Kakadu National Park nor to any other interest in so
far as it relates to operations for the recovery of any such minerals. The exclusion of
Kakadu National Park from this section is in view of the amendment to section 10 of
the Act (following) which specifically prohibits operations for the recovery of minerals
in that Park.

Operations for the Recovery of Minerals
One of the crucial issues which had to be dealt with in the legislation,
particularly given that most of the national parks declared under it are in the Northern
Territory and that the economy of the Territory depends to a large extent on mineral
exploitation, was the question of whether operations for the recovery of minerals
should be allowed to proceed in parks and reserves. There is a prohibition on
operations for the recovery of minerals in a park or reserve (not being Kalcadu National
Park), other than operations carried on in accordance with the plan of management."
Further, except where necessary for the management of the park and the protection of
the area and wildlife in the area, controlling authorized scientific research or
61
62
63
64

Section 8B.
Section 8B(1)(b).
Section 8B(2).
Section 10(2).
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protecting persons or property, there is a prohibition on excavation, building, works
and timber felling or taking, again except in accordance with the plan of management.
The special value of the Kakadu National Park was recognised in 1987 when an
• amendment to the legislation provided in accordance with a major Cabinet decision
that no operations for the recovery of minerals shall be carried out in Kalcadu National
Park.65 The Commonwealth is not liable to pay compensation to any person by reason
of the enactment of this 1987 amendment Act, notwithstanding any law of the
Commonwealth or the Northern Territory.66
Managing National Parks
One of the major instruments provided for in land conservation legislation
in Australia is the management plan. These plans set out the general objectives of the
management authorities for the area.67 Under the Commonwealth National Parks Act,
plans of management are to be prepared by the Director as soon as practicable after a
park or reserve has been declared, unless a Board is established under Part HA for a
prescribed reserve,68 in which case the Board and the Director together prepare a plan
of management.69
The objects which are to be had regard to in the preparation of the plan of
management, include the encouragement and regulation of the appropriate use,
appreciation and enjoyment of the park by the public or the regulation of the use of the
reserve for the purpose for which it was declared; in the case of a park or reserve
wholly or partly within a defined region of the Alligator Rivers Region, Kakadu
National Park, to the interests of the traditional Aboriginal Owners of, and of other
Aboriginals interested in it; and the preservation of the park or reserve in its natural
condition and the protection of its special features. 70 The plan of management may
provide for the division of the park or reserve into zones and set out the conditions
under which each zone shall be kept and maintained. 71
Where there is a disagreement between the Director and the Board both
parties are required to advise the Minister accordingly and the Minister is to take such
steps as he considers appropriate to resolve the disagreement.72 Plans of management
65
Section 10 (1A).
66 Section 7 of no. 15 of 1987.
67
See Fisher (1987), 145•
68
Defined in section 3(1) as either the Uluru National Park or a park or reserve declared by
regulations to be one.
69
Section 11.
70
71
72

Section 11(8).
Section 11(9).
Section 11(11A) and (11B) inserted by no. 94 of 1985.
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are to be laid before both Houses of Parliament and either House may, in pursuance of
a motion upon notice, pass a resolution disallowing the plan of management where
upon the Minister is to give to the Director a direction that a fresh plan of management
be prepared.
The question of the legal status of these management plans is a moot
point.73 Given that they will generally simply set out the objectives of the
management authorities with regard to the site, there is unlikely to be any real
problems on this issue. It will be the regulations which provide for the details of
management.74 The legislation makes it clear that while a plan of management is in
force, the Director shall perform his functions and exercise his powers in relation to
the park or reserve to which the plan relates in accordance with that plan and not
otherwise.75 On certain issues the plan of management is clearly of direct import in
terms of the legislation. This is so with regard to the establishment of townships
where the plan of management so provides, 76 the granting of leases or licences in
respect of land where the plan of management so provides and in accordance with that
plan77 and the carrying out of operations for the recovery of minerals only where the
plan of management allows such. 78
In most nature conservation legislation there is a recognition that in devising
plans of management there should be public input: 79 Provision is made in the
National Parks Act for public inspection of, and comment on, management plans. 80
Given the particular interest of the Aboriginal people in much of the areas reserved for
national parks in the Northern Territory, the legislation recognises the desirability of
giving particular emphasis to input from representatives of the Aboriginal community.
Part HA of the Act provides for the establishment of the Boards mentioned in relation
to plans of management for National Parks where an area of Aboriginal land is situated
wholly or partly within a prescribed park or reserve and the Minister and the
Aboriginal Land Council for the area in which the land is situated agree that a board
should be established for that park or reserve. This Board is to consist of a majority of
Aboriginals nominated by the traditional Aboriginal owners of that land. The
73 See Fisher (1987), 145.
74 Ibid.
75 Section 14(1).
76 Section 8C(1).
77 Section 9(1) and (2).
78 Section 10(2).
79 Thus, under section 75 of the New South Wales National Parks and Wildlife Act (1974), the
Director must give notice that the plan of management has been prepared, can be inspected and
that representations can be made in relation to it. A similar procedure applies under section 20
of the Tasmanian National Parks and Wildlife Act 1970.
80 Section 11(10).
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functions of the Board are specified in section 14D and include the preparation, in
conjunction with the Director, of plans of management in respect of the park or
reserve and making decisions, being decisions that are consistent with the plan of
management in respect of that park or reserve, in relation to the management of that
park or reserve.
The Director of National Parks and Wildlife
Part III establishes the office of the Director of National Parks and Wildlife
and sets out the Director's functions,81 giving the Director the power to do all things
that are necessary or convenient to be done for and in connection with the performance
of his functions.82 The functions of the Director are directly relevant to Australia's
fulfilment of its obligations under Article 5 of the Convention to set up services for the
protection, conservation and presentation of the cultural and natural heritage and to
foster the establishment or development of national or regional centres for training in
the protection, conservation and presentation of the cultural and natural heritage and
to encourage scientific research in this field. The Director is required to, among other
things, protect, conserve, manage and control wildlife; conduct surveys and collect
statistics, of an in relation to animals and plants; cooperate with any country in matters
relating to the protection and conservation of animals and plants in that country; to
provide and assist in the provision of training in the knowledge and skills relevant to
the protection, conservation and management of wildlife and the establishment of
national parks and nature reserves; and to carry out himself or in cooperation with
other institutions and persons, research and investigations relevant to the establishment
and management of national parks and nature reserves and the protection,
conservation and management of wildlife.
Regulation-making Powers
While management plans provide the broad objectives of management and
there are some specific prohibitions with regard to management in the legislation, the
details of management of parks and reserves are generally provided for in
regulations.83 Thus, in Part VII of the Act, which deals with miscellaneous matters,
the Governor-General is given a broad power to make regulations prescribing all
matters required or permitted by the Act to be prescribed or necessary or convenient to
be prescribed for carrying out or giving effect to the Act. 84

81
82
83
84

Section 16(1).
Section 17(1).
See Fisher (1987), 145.
Section 71.
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The other regulation-making section relies specifically on the
Commonwealth's power with respect to external affairs and provides as follows:
International Agreements
(1) The Governor-General may make regulations for an in relation to giving effect to
an agreement specified in the Schedule.
(2) Regulations made under sub-section (1) in relation to an agreement that has not
entered into force for Australia shall not come into operation on a date earlier than the
date on which the agreement enters into force for Australia.

A schedule is attached to the legislation which specifies those international agreements
to which Australia is a party and to which section 69 applies. There are five,
including the Convention for the Protection of the World Cultural and Natural
Heritage. 85 This provision thus amounts to the first domestic legislative recognition
given to the World Heritage Convention in Australia. Section 69 was included in view
of the Hope Report's recommendation that the World Heritage Convention, among
other international agreements, be ratified by the Australian Government immediately
and the obligations and principles in it be accepted by the Australian Government. 86
The Importance of the National Parks Act for the World Heritage
The National Parks and Wildlife Conservation Act is important for world
heritage matters for three reasons. Firstly, it gives the first domestic legislative
recognition to the World Heritage Convention by enabling the making of regulations
to implement that Convention. Second, it creates the office of the Director of
National Parks and Wildlife Services with responsibilities relating in part to the
protection, conservation and presentation of the cultural and natural heritage and for
training in such protection, which is clearly relevant to Australia's obligations under
Article 5 of the World Heritage Convention. Third, it allows for the creation of
national parks and for their management through a national agency. The National
Parks. and Wildlife Conservation Act has been used extensively in relation to the two

85 The other international instruments are the Convention on Wetlands of International
Importance especially as Waterfowl Habitat, the Convention for the Conservation of Antarctic
Seals, the Convention on International Trade in Endangered Species of Wild Fauna and Flora

and the Agreement between the Government of Australia and the Government of Japan for the
Protection of Migratory Bird in Danger of Extinction and their Environment.

86 Committee of Inquiry into the National Estate (1974), 344. The original clause in the
National Parks- and Wildlife Conservation Bill provided that regulations could be passed for
the implementation of any international agreements for the conservation of wildlife to which
Australia became a signatory. This provision was rejected as too broad. The Opposition
attempted to have clause 69 removed altogether the House of Representative Hansard, 4th
December 1974, 4549.
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Northern Territory world heritage areas, Uluru National Park and Kalcadu National
Park. 87
The World Heritage Properties Conservation Act 1983
The World Heritage Properties Conservation Act was the first piece of
Commonwealth legislation enacted solely in pursuance of the Government's
obligations under the World Heritage Convention. While it was enacted in response to
a specific threat to a specific world heritage property, it has the potential to apply to
all world heritage properties in Australia, and, as a result of amendments passed in
1988, can have application to a broader range of sites than that.
The specific threat which the legislation was designed to counter was to the
Western Tasmanian Wilderness National Parks, which had been inscribed on the
World Heritage List in December 1982, following a nomination by the Federal Liberal
Government in November 1981 at the request of the then Premier of Tasmania, Mr.
Doug Lowe. The area had become embroiled in controversy over a proposal for the
Gordon below Franklin Hydro-Electric scheme, which would flood parts of the
wilderness region, and particularly, parts of the Franklin River. The Fraser
Government, while believing that the dam should not go ahead for environmental and
economic reasons, refused to intervene in the construction of the dam.88 Following its
election on 5th March 1983 with the clear policy of using all possible constitutional
powers to protect the region from this scheme, the Hawke Labor Government, having
attempted unsuccessfully to negotiate with the Liberal Premier of the State, Robin
Gray, took legislative action to stop the dam and protect the world heritage area. 89
The World Heritage Properties Conservation Act was enacted in response to
the Commonwealth's responsibilities under Articles 4 and 5(d) of the World Heritage
Convention.%) It will be recalled that under Article 4 the Government had undertaken
to do all that it could to the utmost of its resources to ensure the protection,
conservation, presentation and transmission to future generations of the cultural and
natural heritage situated on its territory. Under Article 5d) its was obliged to take the

87 The management of Kakadu National Park is taken as a special case study in Chapter IX
illustrating the conflict between developmentalist and conservationist ideologies in world
heritage matters in Australia.
88 House of Representatives Hansard, 8th December 1982, 3086 - Ministerial Statement on
South-West Tasmania.
89 The facts and details of this controversy are dealt with in more detail in chapter X in which the
High Court case resulting from it is examined.
90 The Act was preceded by a private member's Bill which had been introduced into the Senate by
Democrat Senator Mason on 27th October, 1982.
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appropriate, legal measures necessary for the protection, conservation, presentation of
this heritage. The legislation was designed to achieve these goals.
Application and Constitutional Bases
Prior to amendment in 1988, the legislation made the following provision
for the protection of particular properties. First, an "identified property" was defined
in section 3(2) as property or part of property forming part of the cultural or natural
heritage, as defined in the World Heritage Convention, and which has been identified
as such either by Commonwealth regulation or by being nominated through the
international procedure.
There was considerable criticism in both Houses of Parliament about the
fact that a property could be identified simply by regulation. Senator Evans pointed
out that the obligations of the Government under the Convention extended to all world
heritage, regardless of nomination. He also made the point that the regulations
declaring any property to be of the cultural and natural heritage would be open to a
motion of disallowance by the Parliament. Further, the legislation only justifies
regulations where the property is in fact of the cultural and natural heritage in terms of
the Convention?' Nevertheless, it is difficult to see why the provision was necessary,
as a failure by the Government to submit the property on an inventory of the world
heritage in its territory once it had identified it as such would be in breach of its
obligations under Article 11 of the Convention.
Once it is established that the property is identified property, it must then
satisfy a number of criteria in order to be subject to the protective provisions of the
legislation. The principal protective provision, section 9, will only apply where the
Governor-General has proclaimed the identified property to be a property to which that
section applies. He can only do this if he is satisfied that the property is being or is
likely to be damaged or destroyed.92 Such proclamations can only be made in
relation, firstly, to identified property that is not in any State,93 and, second, to
identified property that is in a State and is property to which one or more of a series of
paragraphs applies to apply. The paragraphs set out various triggers which previous
decisions of the High Court had indicated might justify the exercise by the
Commonwealth Government of its external affairs power and which might apply to the

91
92
93

Senate Hansard, 18th May, 1983, 552.
Section 6(3).
That is,`in the territories, including the Northern Territory and the Australian Capital
Territory; the Commonwealth Government has the clear constitutional power to legislate with
respect to the territories, pursuant to section 122 of the Australian Constitution.
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situation in Tasmania. The section moves from a narrow formulation of the external
affairs power to broader ones:
(a) the Commonwealth has, pursuant to a request by the State, submitted to the World
Heritage Committee under Article 11 of the Convention that the property is suitable for
inclusion in the World Heritage List provided for in paragraph 2 of that Article,
whether the request by the State was made before or after the commencement of this Act
and whether or not the property was identified property at the time when the request was
made.94
(b) the protection or conservation of the property by Australia is a matter of
international obligation, whether by reason of the Convention or otherwise;
(c) the protection or conservation of the property by Australia is necessary or
desirable for the purpose of giving effect to a treaty (including the Convention) or for
the purpose of obtaining for Australia any advantage or benefit under a treaty
(including the Convention);
(d) the protection or conservation of the property by Australia is a matter of
international concern (whether or not it is also a matter of domestic concern), whether
by reason that a failure by Australia to take proper measures for the protection or
conservation of the property would, or would be likely to, prejudice Australia's
relations with other countries or for any other reason.

This provision was inserted to ensure that the legislation was within power.
Following the decision in the Tasmanian Dam Case it is clear that the protection and
conservation of a property included on the World Heritage List is to be regarded as a
matter of international obligation.95 It also seems clear that once the Australian
Government has identified a world heritage area, even if it has not nominated it for
listing, it is still a matter of international obligation that it be protected. Thus, any
property which was identified property within the meaning of the World Heritage
Properties Conservation Act would also satisfy the criteria in section 6.
Section 6(2) ends with a paragraph which purports to rely upon the implied
nationhood power also relied on in the National Parks and Wildlife Conservation Act,
already discussed. Sub-paragraph (e) of that section, then allows the possibility of
Proclamations in relation to property which is part of the heritage distinctive of the
Australian nation by reason of its aesthetic, historic, scientific or social significance or
by reason of its international or national renown.
In summary, a Proclamation may be made by the Governor-General that a
property is one to which section 9 applies where that property is identified property,
94 This provision was clearly designed to give a limited description of the ambit of the external
affairs power which applied to the situation in Tasmania, where the Lowe Government had
requested the nomination of the Western Tasmanian Wilderness National Park for world
heritage listing. It was criticized by the Opposition as being of retrospective operation
because the then Premier could not have known about the effect of his request at the time he
made it- Senate Hansard, 18th May, 1983, 573.
95 See Chapter X.
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fulfils one of the conditions set out in section 6(1) or (2), and where the GovernorGeneral is satisfied that that property is in danger of being damaged or destroyed.
These and all other proclamations under the Act are required to be laid before each
House of Parliament within 5 sitting days of that House after the making of the
Proclamation96 and either House of Parliament can pass a resolution disapproving of
the declaration in the Proclamation, causing the Proclamation to cease to be in
force.97 Section 16 deals with revocation of Proclamations where the GovernorGeneral is satisfied that there is no longer a threat to the property, and a proclamation
to this effect must be in accordance with a resolution passed by each House of
Parliament.

Protective Provisions
The crucial provisions of the World Heritage Act are the protective
provisions. Section 9 is headed "unlawful acts" and, prior to amendment in 1988,
listed a series of acts which it was unlawful to carry out oneself or through one's agent
on a property to which the section applied, without the consent in writing of the
Minister. These acts included the carrying out of excavation works, 98 operations for
recovery of minerals,99 erecting buildings,100 cutting down or damaging trees,101
constructing roads or using explosives. In addition to these listed prohibitions, the
section provided that it was unlawful to do an act which was prescribed for the
purposes of the paragraph in relation to particular property to which the section
applied. 102 This provision enabled the prohibition of relevant acts by regulation.
There was further provision making it unlawful, except with the consent in writing of
the Minister, for a person, whether himself or by his servant or agent, to do any act,
not being an act the doing of which is unlawful by virtue or sub-section (1), that
damaged or destroyed any property to which the section applied. 103
The legislation contains additional protective provisions. Where the
Governor-General is satisfied that any identified property is likely to be damaged or
destroyed, he may, by Proclamation, declare that property to be a property to which
section 10 applies. 104 The same approach is adopted in section 10 as in section 9.
There is a list of activities prohibited without ministerial consent. Further, activities
Section 15(1).
96
97
Subsection (2).
Section 9(1)(a).
98
Section 9(1)(b).
99
100 Section 9(1)(c).
101 Section 9(1)(d).
102 Section 9(1)(h).
103 Section 9(2).
104 Section 7.
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can be prohibited by regulation. In addition, any activity not listed or prescribed that
damages or destroys a relevant property is prohibited without Ministerial consent. This
protective provision relies on the Commonwealth's power in paragraph 51(xx) of the
Constitution to make laws with respect to foreign, trading and financial corporations.
The activities are thus only unlawful if carried out by a foreign, trading or financial
corporation or by its servant or agent.
The final protective provision relies on the Commonwealth's power to
make laws with respect to the people of any race, for whom it is deemed necessary to
make special laws, under paragraph 51(xxvi) of the Constitution. 105 It thus recognises
that the value of several Australian world heritage properties is contributed to by the
unique Aboriginal sites found within them, which provide a unique testament to past
civilisations. Thus, section 8(1) is enacted as a special law for the people of the
Aboriginal race. Section 8(2) provides that a reference to an Aboriginal site is a
reference to a site (a)

that is, or is situated within, identified property; and

(b) the protection or conservation of which is, whether by reason of the presence on
the site of artefacts or relics or otherwise, of particular significance to the people of the
Aboriginal race.

In summary, the site must be both part of the natural or cultural heritage of the world,
as identified by nomination to the World Heritage List or by regulation and must be of
particular significance to the Aboriginal race.
The Governor-General may proclaim an Aboriginal site to be a site to which
section 11 applies where he is satisfied that it is likely to be damaged or destroyed or
that any artefacts or relics situated on an Aboriginal site are being or are likely to be
destroyed. 106 Section 11 of the legislation is virtually identical to section 9, except
for the inclusion of an unlawful acts of damaging or destroying any artefacts or relics
on the site or removing any artefacts or relics from the site.
Acts which are authorized under a zoning plan in operation under the Great
Barrier Reef Marine Park Act or pursuant to a plan of management under the National
Parks and Wildlife Act are not unlawful. The legislation also provides that
exemptions may be made for acts which are authorized under a law of a State or
Territory or pursuant to a plan or scheme formulated in accordance with a law of a
State or Territory.107 Thus, for example, if a plan of management for a national park
105 The words "other than the Aboriginal race in any State" were removed by referendum in 1907.
106 Section 8.
107 Section 12(2).
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under the Tasmanian National Parks and Wildlife Conservation Act 1970 permitted a
certain activity which was made unlawful under any one of the protective provisions of
the World Heritage Properties Conservation Act, the regulations could declare that
such a plan was one to which the exemption applies in relation to the particular
property or site. 108 However, for the exemption to be available the Governor-General
must be satisfied that no act that is or may be authorized to be done by or pursuant to
such a plan would damage or destroy property to which section 9 or 10 applies. In
cases of property to which section 11 applies, the Governor-General must be satisfied
that no such act would damage or destroy, or would be likely to result in damage to or
the destruction of, such a site or any artefacts or relics on such a site. 109 These
provisions recognise that State nature conservation legislation and plans of
management made under such legislation may guarantee sufficient protection for
world heritage sites. No exemption under the legislation has yet been granted because
the protective provisions of the Act have only been proclaimed to apply in relation to
certain parts of the Western Tasmanian Wilderness National Parks, for which, at the
time, there was no management plan, and in relation to parts of the Wet Tropical
Rainforests of North East Australia, much of which is not yet proclaimed a protected
area under State legislation.
Ministerial Consent
It was important for the legislation to define the factors to be taken into
account by the Minister in determining whether or not to give consent to particular
activities. The legislation ensures that under the section which relies on the external
affairs power, the only relevant considerations for the Minister relate to the
Commonwealth's obligations of protection, conservation and presentation of the
property under the World Heritage Convention. 110 This was necessary in order to
make the legislation appropriate and adapted to the Convention obligations, and hence
valid under the external affairs power." 1 There is no such qualification in relation to
consents under sections 10 and 11 because the validity of the legislation does not
depend upon there being one. Further, particularly in relation to Aboriginal sites,
there may well be other valid considerations which should be taken account of by the
Minister, such as the rights of traditional land owners.

108

109

'bid
Ibid.

110 Section 13(1). The inclusion of the word "presentation" was by amendment to the original
Bill. As was pointed out in the Senate debate on this Bill, "presentation" refers to
accessibility to the public, so that a decision which may not be justified from a conservation
point of view (for example, the building of a viewing structure), could well be justified on
balance between the aims of conservation and presentation - Senate Hansard, 18th May, 1983,
583.
111 See Chapter X.
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Consent given by the Minister pursuant to sections 9, 10 or 11 may be to a
particular act or particular acts or a particular class or particular classes of acts. The
legislation makes it clear that the Administrative Decisions (Judicial Review) Act
1977 applies to the decision of the Minister to give or refuse to give consent. It also
defines "a person aggrieved" by the decision in terms of that Act to include: 'a person
whose use or enjoyment or any part of the property is, or is likely to be, adversely
affected by the decision', and 'an organization or association of persons if the decision
relates to a matter which is included in the objects or purposes of the organization or
association of persons if the decision relates to a matter which is included in the
objects or purposes of the organization or association and to which activities engaged
in by the organization or association relate.' 112 Accordingly, a broad range of persons
and organization can challenge a Ministerial decision to give or refuse consent under
the World Heritage Properties Conservation Act. It will not be necessary for such
person or organization to establish a proprietary right which has been affected. Any
member of the Aboriginal race is taken to be a person aggrieved for the purposes of the
giving or refusing to give of consent under section 11. 113
Enforcement
The World Heritage Properties Conservation Act is able to be enforced
through the granting by the High Court or Federal Court, on the application of the
Attorney-General or an interested person, of an injunction restraining a person from
doing an act that is unlawful by virtue of section 9, 10 or 11 114 and, pending the
determination of such an application, through the granting of an interim injunction. 115
An "interested person" is defined in the section in the same way as an aggrieved person
in section 13(5). Thus it can be seen that the Act gives a very broad range of persons
standing to apply to have the Act enforced. It is not necessary for a person's
proprietary interests to be affected in order for them to have standing. Someone who
could simply establish that they used the area, such as a bushwalker, and that that use
would be adversely affected by the doing of an unlawful act could apply for an
injunction to restrain the doing of that Act. Further, organizations such as the
Wilderness Society and the Australian Conservation Foundation, having as part of
their objects the protection of the National Estate and world heritage sites, would have
standing under section 14 of the World Heritage Properties Conservation Act.. 116

112 Section 13(5).
113 Section 13(7).
114 Subsection (1).
115 Section 14(2).
116 Generally on standing in environmental litigation see Bates (1987), 272-288.
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Compensation
Another important issue with which the legislation deals is the question of
compensation. The concern of the drafters of the legislation was that the High Court
could interpret the provisions of the Act as resulting in a defacto acquisition of
property, required by section 51(xxxi) of the Constitution to be compensated in just
terms. Senator Gareth Evans pointed out that it was not the aim of the Government to
acquire threatened world heritage property. This provision was simply included so
that:
If, by the exercise of one or more of the prohibitory powers contained in this Bill - the
powers to stop the construction of dams or roads or whatever - the Commonwealth so
interferes with the use and enjoyment of the land in question by its owner or occupier
that the court is moved to find that that amounts to an acquisition of land, under those
circumstances a procedure is set out for the determination of appropriate
compensation. 117

It was also pointed out that the provisions were not intended to cover any
possible compensation which the Commonwealth Government may decide as a matter
of policy to grant to a State in compensation for economic losses. As Mr. Cohen
explained, in the case of Tasmania:
the Government is not ruling out compensation to Tasmania in the event that the dam
is prevented from being built merely because the requirement of this clause might not
be met. The whole question of providing further employment and assistance with other
projects is a matter that has to be taken up outside the Bill in an attempt to lay down a
statutory procedure for the determination of compensation in this more general
sense.118

The procedure provided for involved a person who considers that the
operation of the Act or certain regulations under the National Parks and Wildlife Act
has resulted in an acquisition of property from them, writing to the Minister requesting
that the Commonwealth pay an amount of compensation specified in the notice.119
The Minister could advise the claimant that he did not consider the operation of the
Act or the regulations had resulted in an acquisition of property and then the person
could make an application to the High Court for a declaration that they had. Where
the Minister did not deny the acquisition of property or the High Court declared an
acquisition of property to have occurred, the Commonwealth is liable to pay an agreed
amount of compensation. Failing agreement, there was a complex mechanism for
determining the amount, if the amount claimed was $5,000,000 or more, involving the
establishment of a Commission of Inquiry. In the event of the amount being claimed
117 House of Representatives Hansard, 5th May, 1983, 311.
118 Senate Hansard, 17th May, 1983, 491.
119 Section 17.
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being less than that amount the procedure was for the person to apply to the Federal
Court for that court to determine the compensation that was fair and just in respect of
the application.

1988 Amendments to the World Heritage Properties Conservation Act
In March 1988 the Government introduced significant amendments to the
World Heritage Properties Conservation Act. These amendments were designed to
'clarify and strengthen' the protection afforded under that Act.12(3 They were
influenced in part by the majority decisions in the Tasmanian Dam Case and the
Tasmanian Forests Case 121 and also by the need to address the continuing threat to the
wet tropical rainforest of north-east Australia, which had been nominated by Australia
for inclusion in the World Heritage List in December 1987.122
The Conservation Legislation Amendment Act made four important
changes to the World Heritage Properties Conservation Act. These were:
-changing the definition of "identified property" such that property which is subject to
an inquiry into its world heritage values is protected by the Act;
-amending the protective provisions of the Act to accord with the decision in the Dam
Case that parts of section 9 were invalid;
-simplifying the compensation procedure;
-and providing for a system of inspectors to assist in the enforcement of the Act.
The Conservation Legislation Amendment Act also amended the
Environmental Protection (Impact of Proposals) Act 1974 by inserting a section 4A
after section 4 of that Act, making it clear that the Act does not apply to the doing of
any thing under the World Heritage Properties Conservation Act nor to the submission
by the Commonwealth of property to the World Heritage Committee as suitable for
inclusion on the World Heritage List. This exclusion of the application of the
Environmental Protection Act followed an attempt by the Queensland Government to
argue in the High Court that a decision to nominate a property for World Heritage
listing or to make declarations and proclamations under the World Heritage Properties
Conservation Act fell within the terms of the Environmental Protection Act.
Queensland argued that the provisions of that Act had not been complied with in
relation to the North Queensland Rainforest nomination and proclamation. 123 It
would seem ridiculous for the Commonwealth to be legally obliged to carry out an
120 House of Representatives Hansard, 24th March, 1988,1342.
121 On which see Chapter X.
122 House of Representatives Hansard, 24th March, 1988, 1342.
123 Queensland v Commonwealth (1987) 77 A. L. 1Z 291, 293. This case is considered in greater
detail in Chapter X.
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environmental impact statement every time it took action designed to protect a
property from any damaging development, and this amendment makes it clear that it is
not so obliged.
"Identified Property"

The first of the 1988 amendments to the World Heritage Properties
Conservation Act was to section 3. Section 3(2) (the definition of "identified
property") is omitted and a new section 3A is inserted. This new section defines
"identified property" as being any property in respect of which one or more of the
following conditions is satisfied:
(i)
the property is subject to an inquiry established by a law of the Commonwealth
whose purpose, or one of whose purpose, is to consider whether the property forms
part of the cultural or natural heritage;124
(ii) the property is subject to World Heritage List nomination; 125
(iii) the property is included in the World Heritage List provided for in paragraph 2 of
Article 11 of the Convention;
(iv) the property forms part of the cultural or natural heritage and is declared by the
regulations to form part of the cultural heritage or natural heritage.

The change to the definition of "identified property" was designed to be
more in line with the format of the Convention itself. As Mr. Punch pointed out in the
second reading speech, 'the Act would follow the three stages of the World Heritage
Convention: identification of property, nomination and listing. Interim protection
would be afforded at each stage. This would cease, however, if the property ceased to
be identified.'126
The only really significant change is in the inclusion of a property which is
subject to an inquiry into its possible world heritage values. It will be recalled that the
previous definition included property that was merely submitted to the World Heritage
Committee for inclusion on the World Heritage List. The inclusion of inquiry
properties was as a result of the decision of the High Court in Richardson v The
Forestry Commission that it is constitutionally valid for the Commonwealth
Government to provide interim protection for properties into the world heritage
qualities of which an inquiry is being held. 127
124 Subsection (2) provides that the property shall be taken to be subject to an inquiry of that kind
until the end of 42 days after the report of the inquiry is given to the person to whom it is
required to be given. It is notable that no time limit is imposed upon the duration of such
inquiries.
125 Subsection (3) provides that the property shall be taken to be subject to World Heritage List
nomination from the time of its submission until the end of 7 days after the day on which the
Committee informs, or first informs, Australia that it has included or decided not to include the
whole or any part of the property in the List.
126 House of Representatives Hansard, 24th March, 1988,1344.
127 See Chapter X.
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The new section 3A can thus be linked with section 6(2). That section set
out the various formulations of the external affairs power which had to be satisfied so
that the Governor-General could proclaim section 9 to apply to a particular property.
Section 6(2)(a) clearly will not apply to properties under inquiry, as the Government
will not yet have nominated the property. Nor can subparagraph (b), as there are as
yet no obligations, because it has not yet been determined whether or not the property
is of world heritage standard or not. The applicable formulation, which the High
Court will clearly validate if it follows its decision in the Tasmanian Forests Case, is
paragraph (c), which deals with the protection or conservation of the property being
necessary or desirable for the purpose of giving effect to the treaty.
Protective Provisions

The second important amendment to the Principal Act is to section 9, which
previously listed unlawful acts, as well as allowing for the prescription of other acts.
As will be seen, the specification of acts in that section was found to be ultra vires in
the Tasmanian Dam Case, and this amendment takes account of that decision.
Subsections 9(1) and (2) are omitted and the following subsection is inserted:
Where an act is prescribed for the purposes of this subsection in relation to a particular
property to which this section applies, it is unlawful, except with the consent in
writing of the Minister, for a person to do that act, or to do that act by a servant or
agent, in relation to that property.

Thus, the approach of listing specified prohibited activities has now been abandoned
in favour of a section which simply allows the prohibition of particular acts.
Compensation

The third 1988 amendment consists of the repealing and replacing of the
compensation provisions in section 17. The procedure for ascertaining compensation
has been significantly simplified, with the Commission of Inquiry approach abandoned
in view of the High Court decisions in the Tasmanian Dam Case. The new section
17(1) defines "just terms" as having the same meaning as in paragraph 51(xxxi) of the
Constitution and provides as follows:
(2) Where, but for this section, the operation of this Act would result in the
acquisition of property from a person otherwise than on just terms, the Commonwealth
is liable to pay compensation of a reasonable amount to the person in respect of the
acquisition.
(3) Where the Commonwealth and the person do not agree on the amount of
compensation, the person may institute proceedings in the Federal Court for the
recovery from the Commonwealth of such reasonable amount of compensation as the
Federal Court determines.
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Inspectors

The fourth amendment consists of the insertion of new sections 17A, B and
C relating to the appointment of inspectors, and their powers. The Minister may
appoint a person to be an inspector for the purposes of the Act. 128 This inspector may,
for an eligible purpose, enter and search an eligible place, take photographs and record
occurrences in an eligible place and inspect, examine and take photographs and
measurements of an eligible thing. 129 The inspector may stop, detain, enter and
search any vehicle for the purposes of inspecting, examining or taking photographs or
measurements of an eligible things. 130 An "eligible purpose" is defined as meaning
the purpose of:
(a) determining whether an act that is unlawful by virtue of section 9, 10 or 11 has
been, is being or is likely to be done; or
(b) obtaining information that may be relevant to the making of a Proclamation or a
regulation under this Act. 131

"Eligible Place" is defined as any land, building or structure, whether or not identified
property or on identified property, but does not include a dwelling house and an
"eligible thing" is any thing prescribed by the regulations for the purposes of this
definition.132
In order to carry out his or her inspections the inspector must either have the
consent of the person in charge of the eligible place or vehicle, or have a warrant
issued by a judge who is satisfied on information on oath by an inspector that it is
reasonably necessary that the inspector should, for an eligible purpose exercise his/her
powers under subsections (1) or (2). If the inspector does not have consent or a
warrant, the following conditions must be satisfied in order to justify entry into a place
or vehicle.
(i)
the inspector believes on reasonable grounds that it is necessary to enter in order
to prevent the concealment, loss or destruction of any thing; and
(ii) the entry is made in circumstances of such seriousness and urgency as to require
and justify immediate entry without the consent of the person in charge or the authority
of a warrant.

Inspectors are protected in the exercise of their statutory powers through the creation
of an offence of obstructing or hindering, without reasonable cause, an inspector

128 Section 17A(1).
129 Section 17A(2).
130 Section 17A(3).
131 Section 17A(10).
132 Section 17A(1).
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exercising powers under this Act, which carries a penalty of $1,000 or imprisonment
for 12 months, or both. 133
An obligation of confidentiality is imposed on an inspector who has
acquired information or a document relating to the affairs of another person while
exercising his/her powers under the Act. An inspector shall not, except for the
purposes of the Act, make a record of, or communicate to any person any of that
information, or produce that document to any person. 134 A penalty of $1,000 or
imprisonment for 6 months, or both is provided for. This section also makes it clear
that the Freedom of Information Act applies to information or documents to which the
section applies.
These provisions were inserted because most world heritage properties in
Australia are almost entirely composed of Crown land. Access to Crown forest areas
is controlled by the State Governments. In order to check reports of, for example,
logging, the Federal Government currently must gain a permit from the various State
forestry departments. This is clearly unsatisfactory; in the Tasmanian dam dispute
Australian Federal Police were not allowed to inspect what was happening on State
lands.135

The Importance of the World Heritage Properties Act for the World Heritage
The World Heritage Properties Conservation Act implements the World
Heritage Convention into Australian domestic law. Primarily it enables the
Commonwealth Government to fulfill its obligations under Article 5 of the Convention
to ensure the protection of world heritage properties. The amendments to the World
Heritage Properties Conservation Act strengthen the hand of the Commonwealth
Government in fulfilling its obligations under the World Heritage Convention. The
Act now enables the proclaiming of regulations to prevent destructive activities on
properties which are being investigated for possible world heritage values and on
identified world heritage sites. The Act is not used to provide for the every day
management and protection Of Australian world heritage properties. However, the
World Heritage Properties Conservation Act enables the Commonwealth Government
to take emergency measures to counter immediate threats.

133 Section 17B.
134 Section 17C.
135 Senate Hansard, 15th March, 1988, 765.
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The Lemonthyme and Southern Forests (Commission of Inquiry) Act
1987
Like the World Heritage Act, the Lemonthyme and Southern Forests
(Commission of Inquiry) Act was enacted with the specific aim of fulfilling the
Commonwealth's obligations under the World Heritage Convention. This Act was a
part of the identification process of possible world heritage values in the Tasmanian
forests which are situated to the east of, and basically adjoining, the Western
Tasmanian Wilderness National Parks, which had been inscribed on the World
Heritage List in 1982. At the time of that enactment, the World Heritage Properties
Conservation Act applied only to properties which had already been identified as part
of the cultural or natural heritage of the world. Thus, the 1987 legislation needed not
only to provide for the establishment of the Commission of Inquiry but also to provide
interim protection for the region, the natural qualities of which were threatened by the
Tasmanian forestry industry, and to deal with compensation issues which arose from
such interim protection.
The Lemonthyme and Southern Forests Act was designed to have effect
within a specified time frame and thus no longer has any effect. However, an analysis
of the Act is important in a description of the legislative action taken by the
Commonwealth Government in pursuance of its obligations under the World Heritage
Convention.
The object of the Lemonthyme and Southern Forests Act was stated as to
"provide for measures that will enable effect to be given, in relation to the
Lemonthyme area and the Southern Forests area, to Australia's obligations under the
Convention, in particular the obligations" to (a) identify and delineate the natural and
cultural heritage; and (b) take appropriate measures to protect and conserve that
heritage. 136
The Commission of Inquiry
Under Part H of the Act, a Commission of Inquiry into the Lemonthyme and
Southern Forests was to be appointed, consisting of a Presiding Member and 2 other
Members. The functions of this Commission were set out in section 8. Its first
responsibility was to report on whether there were any qualifying areas. A "qualifying
area" was defined in section 3 as meaning so much of any area that was:
(a) wholly or partly within the Lemonthyme area or the Southern Forests area; and
(b) a world heritage area or an area that contributes to the integrity or values of:

136 Section 4.
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(i) a world heritage area that is wholly or partly within the Lemonthyme area or the
Southern Forests area;
(ii) a'nominated world heritage area;
and is not a nominated world heritage area.

The boundary details of the two forests were provided in Schedules 1 and 2
to the Act. "Qualifying area" was defined to include areas partly within the
Lemonthyme area or the Southern Forests area because of the possibility that the
boundaries defined in the schedules may have inadvertently omitted some areas of
world heritage. 137 The function of identifying areas which contribute to the integrity
or values of a world heritage area took account of the fact that activities in areas
adjacent to world heritage areas, such as logging, could have a damaging or
destructive effect on those areas or on the manner of presentation of those areas. 138
Undoubtedly an obligation to protect a world heritage property could include an
obligation to protect a contributing area where it is only by protecting such a
contributing area that the World Heritage property itself can be adequately protected.
The Government seems also to have been taking account of paragraph 14 of the
Operational Guidelines for the Implementation of the World Heritage Convention,
adopted by the World Heritage Committee. That paragraph provides that:
Whenever necessary for the proper conservation of a cultural or natural property
nominated, an adequate "buffer zone" around a property should be foreseen and should
be afforded the necessary protection. A' buffer zone can be defined as an area
surrounding the property which has an essential influence on the physical state of the
property and/or that way in which the property is perceived ...

The second function of the Commission related to the forestry resources in
any qualifying areas. The Inquiry had responsibilities to report on the extent to which
there are environmentally and economically prudent and feasible alternatives to the
exploitation of forestry resources in any qualifying areas. 139 The Commission was
charged with taking into account factors such as detriment to the forestry industry in
Tasmania and the possibility of delaying exploitation consistent with proper forestry
management. Contrary to the belief of many politicians and members of the public at
the time when the Inquiry was set up, this provision does not address the
Commonwealth's responsibilities under the Australian Heritage Commission Act,
which arose because the Forests were on the Register of the National Estate. The
Commission was required to report only on prudent and feasible alternatives to logging
qualifying (world heritage) areas. There was no requirement for it to report on
alternatives to logging in national estate areas which are found not be "qualifying

137 Senate Hansard, 23rd March, 1987,1155.
138

Ibi41154.

139 Section 8(b), (c), (d) and (e).
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areas". 140 This was despite the fact that the legislators seem to have had in mind
section 30 of the Heritage Commission Act in that they use the words of that section in
requiring the Commission to inquire into "prudent and feasible alternatives" to
exploitation of qualifying areas.' 41
There are three possible reasons for the omission of an obligation to inquire
into prudent and feasible alternatives to exploiting the natural estate. The first is that
the Federal Government fully expected the Commission to find most, if not all the
Inquiry area to be a "qualifying area". Thus, the possibility that the resources of the
whole area might not be dealt with was never considered. Second, the terms of
reference of the Commission may have been limited in this way because of fears that
the Act, if requiring the Commission to report on prudent and feasible alternatives to
the exploitation of resources in all national estate areas would be struck down by the
High Court as too broad to be justified under the external affairs power. 142 The third
possibility is that the inconsistency was an oversight, arising because of the rush to
produce special legislation to establish the inquiry and protect the area from forestry
activities.
The Commission was required to give priority to identifying any part or
part of the Lemonthyme area and the Southern Forests area that are definitely not
qualifying areas and to report the identification of any such part or parts to the
Minister. 143 The effect of such a report had the direct effect of removing the area(s)
identified in it from the protection regime in Part III. This was because the "protected
area" in that Part was defined in section 3 as the Lemonthyme and Southern Forests
area, other than any area that was an excluded area. "Excluded area" was defined as
an area specified in a notice published in the Gazette under section 20(a)(i). Under
that provision the Minister shall, within 14 days of receiving an interim report under

140 The understanding of some members of Parliament during the debate on the Bill seemed to be
that the Commission would inquire into alternatives to exploiting the forestry resource in
National Estate areas. See, for example, the comments of Mr. Milton quoted in House of
Representatives Hansard for 26th February 1987, 947 where he is recorded to have said, 'the
Commission will report on whether there are forestry resources within Tasmanian whose
exploitation will cause no detriment to the Tasmanian forestry industry and would be an
environmentally and economically prudent and feasible alternative to the exploitation of any
forestry resources in the Lemonthyme and Southern Forests'.
141 Section 30(1) of the Australian Heritage Commission Act provides: 'Each Minister shall give
all directions and shall do all such things as, consistently with any relevant laws, can be given
or done by him for ensuring that the Department administered by him or any authority of the
Commonwealth in respect of which he has ministerial responsibilities does not take any
action that adversely affect, as part of the national estate, a place that is in the Register unless
he is satisfied that there is no feasible and prudent alternative to the taking of that action and
that all measures that can reasonably be taken to minimise the adverse effects will be taken and
shall not himself taken any action unless he is so satisfied.'
142 See Chapter X discussion on the validity of the Act.
143 Section 8(5).
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section 8(5), arrange for publication in the Gazette of a notice specifying the area
identified in the report.
Interim Protection
Part III of the Lemonthyme and Southern Forests Act provided interim
protection for the Inquiry area. Section 16 prohibited various activities within the
protected area, except with the consent of the Minister, during the interim protection
period, which extended from the day of the commencement of the Inquiry to the end
of the forty-second day after the end of the Inquiry period. The acts prohibited were as
follows:
(a) for the purposes of, or in the course of carrying out, forestry operations, to kill,
cut down or damage a tree in, or remove a tree or part of a tree from, the protected area;
(b) to construct or establish a road or vehicular track within the protected area;
(c) to carry out any excavation works within the protected area;
(d) to do any other act prescribed for the purposes of this paragraph, being an act
capable of adversely affecting the protected area.

Section 16 went on to provide that:
(2) Except with the consent in writing of the Minister, it is unlawful for a person,
whether personally or through a servant or agent, during the interim protection period
to permit, authorize, direct or order or purport to permit, authorize, direct or order any
person to do an act that is unlawful under subsection (1).
(3) Except with the consent of the Minister, it is unlawful for a person who is the
owner or occupier of any part of the protected area to fail to take reasonable steps to
prevent the doing within that part of the protected area of any act that is unlawful under
subsection.

Consents
As with the World Heritage Properties Conservation Act, it was important
for the legislation to specify the basis upon which consents should be given or refused.
The Lemonthyme and Southern Forests Act thus provided that, in determining
whether or not to give consent to activities prohibited under section 16, 'the Minister
shall have regard only to Australia's international obligations under the
Convention." 4 He could give consent in relation to a particular act or particular class

144 Three applications for consent under section 16 of the Act were made and consent was granted
in all three cases. Eastern Australian Metals Exploration Ltd sought consent to carry out an
exploration program in the Adamsfield area of Tasmania (consent granted on 24th February
1988); Mr. Groom, the Tasmanian Minister for Forests sought the consent of the Minister for
the Forestry Commission to carry out fire fighting and fire management activities (consent
granted on 4th December 1987); and the Solicitor-General for Tasmania on behalf of the
Forestry Commission sought consent for extraction of 2000 m3 of gravel from existing
granary sites of Warra Rd for the purpose of maintaining the road (consent granted October
1987) - see Department of Arts, Sport, Environment, Tourism and Territories, Annual Report
1987-88, (1988), 120.
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or particular classes of act or to a particular person or particular persons or a particular
class or classes of persons. 145
Enforcement
The legislation could be enforced through the granting of the High Court or
the Federal Court, on the application of the Minister, of an injunction restraining a
person from doing an act that was unlawful under section 16. 146 The Courts could
also grant interim injunctions. 147
Compensation
Part III of the Lemonthyme and Southern Forests Act also contains
provisions relating to compensation. The compensation provisions of this Act go
much further than those contained in the World Heritage Properties Conservation Act.
In the latter Act provision was only made for compensation in cases where there was
an acquisition of property. In the Lemonthyme and Southern Forests Act, the
Government recognised that there would be many people in the timber industry
particularly who would suffer business losses as a result of the interim protection
provisions. Given that it was possible that the area would be found not to contain
world heritage values at all, and that logging activities would need to continue after
the expiration of the inquiry period, it was desirable to give compensation to such
persons. Thus the legislation provided that where a person refrained from doing an act
made unlawful in section 16 by reason only of the fact that the act was made unlawful
by that subsection or that an injunction or interim injunction was granted under section
17 restraining the person from doing the act and because the person refrains from
doing the act that person suffers loss or damage, the Commonwealth was liable to pay
compensation to that person.148 Further, where the owner of any part of the protected
area suffered loss or damage because another person refrained from doing an act
referred to in paragraph (1) in that part of the protected area, the Commonwealth was
liable to pay compensation.
In addition to this special compensation, the Act also provided that where
there had been an acquisition of property the Commonwealth was liable to pay
compensation in respect of the acquisition. 149 This amount is such reasonable amount
as is agreed between the persons and the Commonwealth or, failing agreement, as is
determined by the Federal Court. Thus, the complicated procedure for determining
145 Section 18(2).
146 Section 17.
147 Section 17(2).
148 Section 19(1).
149 Section 19.
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appropriate compensation in cases involving large claims which was adopted in the
World Heritage Properties Conservation Act was done was simplified under this later
legislation.
Importance of the Lemonthyme and Southern Forests Act for the World Heritage
The Act is a part of the history of world heritage protection in Australia.
However, should the situation arise again whereby the Commonwealth Government
wished to receive the recommendations of an inquiry into the world heritage values of
any area, legislation would only be necessary to establish the Inquiry and, possibly, to
deal with the issue of compensation for economic losses not amounting to acquisition
of property. The amended World Heritage Properties Conservation Act would provide
protection for the property and deal with associated issues such as enforcement.
State Land Management Legislation
All the legislation primarily directed at the issue of world heritage
protection has been enacted by the Commonwealth Government, which assumed the
international obligations connected with the World Heritage Convention when it
ratified that Convention in 1974. However, State legislation is also relevant to the
implementation of the Convention as many of the world heritage properties are
protected areas under State land reservation enactments. The Commonwealth has not
yet used its National Parks and Wildlife Act to declare nominated world heritage areas
within States as national parks. This is partly explained by the constitutional
limitations on the Commonwealth, but also by the realisation that management can
effectively be tackled under national parks legislation at State level.
The Western Tasmanian Wilderness National Parks consist of three
National Parks proclaimed as State Reserves under the Tasmanian National Parks and
Wildlife Conservation Act 1970. One-fifth of the Wet Tropical Rainforests of NorthEast Australia are proclaimed National Parks under the National Parks and Wildlife
Act 1975-1984 (Queensland), while over half are State Forests under the Forestry Act
1959-1984 (Queensland). 150 The Australian East Coast Temperate and Sub-Tropical
Rainforests consist of National Parks proclaimed under the National Parks and
Wildlife Act 1974 (NSW) and flora and nature reserves under the Forestry Act 1916
(NSW).15 I Part of the Willandra Lakes Region is now included in the Mungo
National Park under the National Parks and Wildlife Act 1974, while the rest is
privately owned.I 52 The other New South Wales world heritage site, the Lord Howe
150 Department of Arts, Sport, Environment, Tourism and Territories (December 1987), 2.
151 Adam (1987), 81.
152 Department of Arts, Sport Environment, Tourism and Territories, "Australia's World Heritage
Properties".
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Island Group has been subject to special legislation since 1953, following particular
concern about how the area should be managed to protect its conservation values and
also the interests of the Islanders. The Group was dedicated as a Permanent Park
Preserve for the public purpose of preserving native flora and fauna under the Lord
Howe Island (Amendment) Act 1981. 153
A brief consideration of the major common features of these pieces of State
legislation is therefore important in any analysis of the legal framework for world
heritage protection in Australia. Such a discussion will also enable an understanding
of the administrative procedures for ongoing management adopted between the
Commonwealth and State Governments, which are discussed in Chapter VIII.
Administrative structure for reserve management
All of the relevant State nature conservation legislation establishes some
form of office responsible for the management and administration of parks and
reserves and generally some advisory body to the Minister. The New South Wales Act
is administered by the Director of National Parks and Wildlife working within the
National Parks and Wildlife Service 154 and the Minister is advised by the National
Parks and Wildlife Advisory Counci1. 155 In Queensland National Parks used to be
created under the Forestry Act 1959 with a Director of National Parks and Wildlife
appointed to administer national parks and other reserves under the National Parks and
Wildlife Act 1975. 156 Since 1982 parks have been reserved under the National Parks
Act. In Tasmania the responsible authority is the Director of the National Parks and
Wildlife Service157 and the Minister is advised by a National Parks and Wildlife
Counci1. 158 The Lord Howe Island Act establishes the Lord Howe Island Board with
responsibilities for ordering the affairs of the Island. 159 Since amendment of the Lord
Howe Island Act in 1981, this Board consists of five members appointed by the
Minister, of whom three shall be Islanders; one shall be an officer of the Department
of the Government responsible for the administration of the Act; and one shall be an
officer of the National Parks and Wildlife Service nominated by the Minister
administering the National Parks and Wildlife Act, 1974. The requirement of the
inclusion of a person on the nomination of the Minister administering the National
Parks Act is a significant change from the 1953 Act under which no account was taken

153 Inserting a section 19A(1) to the Lord Howe Island Act 1953.
154 Sections 6 and 7.
155 Section 14.
156 Bates (1987), 128.
157 Sections 4-6.
158 Sections 9-10.
159 Section 4(1).
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in the specification of representatives on the Board of the need to consider the
conservation values of the area.
The relevant Acts allow for various classifications of reserved land. In New
South Wales land may be reserved for the purposes of national parks, nature reserves,
wilderness areas, state recreation areas or historic sites. 160 The New South Wales
world heritage areas are primarily national parks or nature reserves. "National Parks"
are defined as 'spacious areas containing unique or outstanding scenery or natural
phenomena' which are dedicated primarily to public enjoyment and education. 161 On
the other hand, "Nature Reserves" are 'areas of special scientific interest containing
wildlife or natural environments or natural phenomena' 162 and are dedicated to the
conservation of such wildlife and natural environments.163
In Queensland, national parks may be declared in respect of Crown land
which the Governor considers to be of scenic, scientific or historic interest. 164 In
Tasmania reserved areas may be classified simply as conservation areas 165 or
additionally as as State reserve or game reserve. 166 The expression "national park" is
used in relation to certain State reserves. 167 Thus, the new nomination of parts of
Tasmania for world heritage listing includes several State reserve national parks,
including the Walls of Jerusalem National Park and the Harz National Park. It also
includes the Central Plateau conservation area, proclaimed a conservation area under
the National Parks Act ,but not a State reserve. Another part of the Central Plateau
has been nominated which is simply reserved for conservation and public recreation
purposes under the Crown Lands Act 1976. 168
Management of Reserved Lands
The State nature conservation legislation generally provides for the
development of a plan of management for the reserved area. In New South Wales this
is the responsibility of the Director of National Parks and Wildlife. 169 The Director is
to take account of a series of objectives, including the conservation of wildlife; the
preservation of each national park, nature reserve, wildlife refuge or game reserve and
160 Sections 7-8.
161 Section 8(2)(a).
162 Section 8(2)(c).
163 Section 49.
164 Section 20.
165 Section 14.
166 Section 15(1).
167 Section 15 (1A) and (1B).
168 Section 8(1).
169 Section 72.
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the protection of the special features of the park, reserve or refuge; the prohibition of
the execution of any works adversely affecting the natural condition or special features
of each reserve; the encouragement and regulation of the appropriate use,
understanding and public enjoyment of each national park and historic site by the
public and the setting apart of the whole or part of a national park or nature reserve as
a wilderness area.170 These plans of management are publicly exhibited and finally
determined by the Minister responsible for the National Parks and Wildlife Service. 171
No operations can be carried out in an area for which there is a plan of management
except in accordance with that plan. 172
Where land has been set aside as a flora reserve under the Forestry Act
1916, as is the case with parts of the New South Wales world heritage areas, the
Forestry Commission of New South Wales is required to draw up a detailed scheme of
operations for the reserve. The object of the scheme is the preservation of native flora
on a flora reserve, and no operation may be undertaken in a flora reserve unless it is in
accordance with the working plan for the reserve.173
Under the 1981 amendments to the Lord Howe Island Act, the provisions of
the New South Wales National Parks Act in Part V, relating to the preparation of plans
of management, are stated to apply to the Lord Howe Island Group. 174 The Lord
Howe Island Board, rather than the Director of National Parks and Wildlife, is
responsible for the implementation of the plan of management. Under the Lord Howe
Island Act, any person who uses any part of the land in a manner that contravenes the
plan of management commits an offence and is liable to a maximum penalty of
$500. 175 Further, the Act provides for the making of regulations relevant to a range of
matters, including the use and enjoyment of the land; the preservation or protection of,
or prevention of damage to, trees, shrubs, and other vegetative cover on the land; and
the preservation or protection of any animal or bird. 176
An additional environmental protection measure for Lord Howe Island was
introduced by the 1981 amendments to the Act. By that amendment the provisions of
the Environmental Planning and Assessment Act 1979 are stated to apply to the
region. 177 The consequence of this was to make necessary the adoption of a planning
170 Section 72(4).
171 Section 75.
172 Section 81(4).
173 Section 25A(5).
174 Section 158 of the amended Act.
175 Section 19B(1).
176 Section 38(2A).
177 Section 15A of the amended Act.
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scheme for the settled areas of the main island. Such a scheme was adopted in
1986. 178
The Queensland National Parks Act does not provide for the making of
management plans. However regulations may be made on various matters relevant to
the operation of the Act, including the management and control of parks, the right of
access by visitors and the conduct and duties of persons in parlcs. 179
So far as State forests in Queensland are concerned, the Department of
Forestry has the duty of managing all State forests 'with the object of maintaining as
far as practicable adequate supplies in perpetuity of timber and other forest products
therefrom. ,180 The term "management" includes control, regulation, construction,
maintenance and protection. 181 While a conservation element is thus involved, this is
for the purpose of ensuring productive forestry as a continuous process, rather than
protecting the natural qualities and features of the area concerned. 182 Indeed the
cardinal principle to be observed in the management of State forests is 'the permanent
reservation of such areas for the purpose of producing timber and associated products
in perpetuity and of protecting a watershed therein.' 183 Thus, the classification of
"State forest" clearly does not give sufficient recognition to the natural qualities of the
relevant world heritage area for it to be an appropriate designation for a world heritage
property.
In Tasmania, plans for the use, development, and management of any lands
reserved under the National Parks and Wildlife Act may be prepared by the
Director.184 These plans go on public display. 185 They may indicate the purposes for
which, or the manner in which, that land, or any part thereof, is to be used, developed,
or managed. 186 There is no provision under the Tasmanian Crown Lands Act for
management plans. However, there is a broad power under the legislation which
allows for the making of regulations for, among other things, the care, protection and
management of Crown Lands. 187

178 Lord Howe Island Board (1986).
179 Section 72 and Schedule, para 11.
180 Forestry Act 1959 (Queensland), section 11(1)(ii).
181 Section 5.
182 Fisher (1987), 212.
183 Section 33.
184 Section 19(1) and 20(1).
185 Section 20.
186 Section 21(1).
187 Section 69.
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Federal-State Cooperation and State Legislation
While many of Australia's world heritage areas are adequately protected
under State national parks legislation, some are.not afforded any protection under
State legislation or are managed under enactments governing resource exploitation
where conservation of the natural values of the area are not the primary objective.
Some considerable areas in the Willandra Lakes Region are private land and not
subject to any particular controls. Large parts of the Wet Tropical Rainforests of
North East Australia are managed under resource-based legislation.
The action which the Commonwealth can take with regard to ongoing
management is limited by its constitutional powers. Where the listed and nominated
areas are subject to State conservation legislation, this is appropriate for the ongoing
management of the area. Management at State level allows greater account to be
taken of public concerns and local conditions. The expertise which is developed at
State level in each of the National Parks and Wildlife Services with regard to nature
conservation in that particular state is important in ensuring technical knowledge and
competence in management. This fact is recognised in the Heritage
Recommendation, which provides:
Considering the fact that the problems involved in the protection, conservation and
presentation of the cultural and natural heritage are difficult to deal with and sometimes
entailing hard choices, and that there are not enough specialized staff available in this
field, responsibilities in all matters concerning the devising and execution of
protective measures in general should be divided among central or federal and regional
or local authorities on the basis of a judicious balance adapted to the situation that
exists in each State. 188

Indeed, the Operational Guidelines of the World Heritage Committee recognise that
the sites nominated may coincide with or constitute part of existing or proposed
protected areas such as national parks. 189
A decision of the Commonwealth Government to nominate an area for
world heritage listing ideally would lead the State Government to proclaim any parts
of that area which are not properly protected as conservation reserves under relevant
State legislation. This would ensure that the conservation of the property would be
given the proper priority. Where there has been cooperation in the identification and
nomination process this is likely to occur. Following the nomination of various
additional areas of Western Tasmania in October 1989, the Tasmanian Government
intends to proclaim most state-administered land in the new world heritage area as
national parks. 190 One exception is the Central Plateau Protected Area, which it
seems likely will be proclaimed a Conservation Area under the Tasmanian National
188 Article 17.
1 89 WHC/2 para 36(b)(vi).
190 Tasmanian Department of Parks, Wildlife and Heritage (1989).
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Parks legislation. 191 This will enable a plan of management for the area to be
developed, taking into account the existing uses made of the Central Plateau. On the
other hand, the Queensland Government took steps to oppose the Commonwealth
Government over the nomination and protection of the Wet Tropical Rainforests of
North East Australia. Thus far, the State Government has also refused to proclaim
additional parts of the world heritage area under the Queensland national parks
legislation: The Commonwealth Government is currently waiting for the Queensland
Government to negotiate to establish the mechanisms for ongoing joint management of
the Rainforests. 192 As we will see in the following chapter, administrative
arrangements may be developed such that Commonwealth Government representatives
have a role to play in the development of management plans under the relevant State
legislation.
The Operational Guidelines now require a nominated site to have adequate
long-term legislative, regulatory or institutional protection. 193 So far as much of the
recently listed Wet Tropical Rainforests are concerned, the Commonwealth
Government cannot yet guarantee such ongoing protection. Further, the guidelines
now make clear that, if not already available, a management plan should be prepared
and implemented to ensure the integrity of the natural values of the site in accordance
with the Convention. 194 Again, this remains a role for the State Government
authorities, and cannot be guaranteed by the Commonwealth Government.

Conclusion
Legislative action at the Federal level has ensured that, within its
constitutional capabilities, Australia is able to fulfil its obligations under the World
Heritage Convention. Some of this legislation, namely, the Australian Heritage
Commission Act and the National Parks and Wildlife Act were enacted prior to the
ratification of the Convention. They are nonetheless important in any consideration of
world heritage matters in Australia as they enable the Government to fulfill its
obligations under the Convention. Apart from this Commonwealth legislative
framework, Australian world heritage properties are managed under the State
legislation which we have examined. This State legislation thus plays an important
part in the implementation of the World Heritage Convention

191 Correspondence with the Tasmanian Department of Parks, Wildlife and Heritage.
192 Media release from Senator Graham Richardson, Minister for the Arts, Sport, the
Environment, Tourism and Territories, 30th June, 1989.
193 WHC/2 para 36(b)(vi).
194 Ibid
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Should the cooperation of the State Government in proclaiming world
heritage sites under appropriate nature conservation legislation not be achieved, the
Commonwealth Government has a comprehensive body of legislation on which to rely
in order to fulfill its obligations under the World Heritage Convention. Under the
World Heritage Properties Conservation Act, should any proposed activities . threaten
the world heritage qualities of a listed or nominated site, that property can be
proclaimed to be a site to which the protective provisions, and particularly section 9,
applies. The Government can then regulate to prohibit such activities without
Ministerial consent. This legislation will clearly be used as a last resort should the
management schemes under State legislation prove inappropriate given the status of
the property as a world heritage site.
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CHAPTER VIII
ADMINISTRATIVE ARRANGEMENTS FOR THE IDENTIFICATION
AND PROTECTION OF THE WORLD HERITAGE IN AUSTRALIA

Introduction
The implementation of the World Heritage Convention in Australia, and
indeed in any State, depends on the existence of appropriate administrative and other
related institutional arrangements. The principal administrative body which has
primary responsibility for world heritage matters in Australia is the Commonwealth
Department of the Arts, Sport, the Environment, Tourism and Territories (DASETT)
through the National Estates and World Heritage Section of the Heritage Branch of the
Arts, Film and Heritage Division. The Conservation and Environment Assessment
Division also has a role to play with regard to natural heritage properties. The
Commonwealth Minister for the Environment, with the help of a number of specialist
agencies, 1 is responsible for two important functions: the identification of world
heritage properties; and the adoption of administrative measures in the management of
such properties.

Identification of the World Heritage
General Administrative Procedure for Identification
Properties for nomination to the World Heritage List are identified by
DASETT through consultation with the States where possible. DASETT has the
ultimate responsibility of preparing the nomination form for submission to the World
Heritage Committee. Advice on nominations is sought from the Australian Heritage
Commission and from the Australian National Parks and Wildlife Service (ANPWS).
In 1984 the Council of Nature Conservation Ministers (CONCOM) adopted
guidelines for encouraging cooperation between State and Commonwealth
Governments on world heritage nominations. These guidelines provide as follows:
- The Commonwealth Government to write to the State and Territory governments
inviting them to submit suggestions, with supporting information, for places to be
examined with a view to possible future nomination to the World Heritage List.
- The Commonwealth Government to arrange for the appropriate authorities to examine
the places against the stringent criteria for World Heritage Listing.
I

Including the Australian Heritage Commission, the Australian National Parks and Wildlife
Service, the Bureau of Flora and Fauna, which is a branch of the Conservation and Environment
Assessment Division of the Department, and the Commonwealth Scientific and Industrial
Research Organization.
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- Any consideration by the Commonwealth Government of the issues to involve full
consultation with the State and Territory Governments.
- Any suggestions for World Heritage Listing brought forward by other than a State or
Territory Government to he referred, with supporting information, to the relevant State
or Territory Government for comment prior to examination by the Commonwealth. 2

The guidelines do not provide any detailed procedures within which such consultation
is to take place. Nevertheless, they reflect a philosophy of cooperation wherever
possible and have been effectively used in relation to some recent nomination
proposals.
The cooperative spirit of the guidelines was realised in relation to the
successful 1986 nomination of the Australian East Coast Temperate and Sub-tropical
Rainforests, which was proposed by the New South Wales Government and
subsequently investigated and put forward by the Federal Government. In accordance
with the guidelines consultation is presently taking place between the Commonwealth
and Western Australian Governments over the nomination of the Shark Bay region
where a Western Australian Government Committee comprising Ministers of relevant'
portfolios and representatives of Local Government has been formed to have
discussions with the Commonwealth.3 The Commonwealth has been cooperative in
providing information and has indicated that Western Australia will be allowed to
complete its examination before addressing the nomination proposa1.4 Thus, because
of this philosophy of cooperation, conflict has been avoided over the proposed Shark
Bay nomination.
The Guidelines do not, however, provide a panacea to Federal-State conflict
over world heritage matters. As we have seen in Chapter VIII, the nomination of the
Queensland Wet Tropical Rainforests in 1988 went ahead despite the opposition of the
Queensland State Government, when attempts by the Commonwealth Government to
cooperate in the spirit of the CONCOM guidelines achieved no result.
While the CONCOM guidelines acknowledge the desirability of achieving
agreement between the two tiers of Government, they are only guidelines; State
Government consent to a nomination is not required as a matter of international or
domestic law. Under the World Heritage Convention one of the main concessions to
State sovereignty lies in the stipulation that the inclusion of a property in the World
Heritage List requires the consent of the State concerned. 5 However, despite the
2 The document, 'Communication between the Commonwealth and the States on world heritage
matters, in particular the nomination of places in Australia for possible inclusion on the World
Heritage List', is available from the Department of Arts, Sport, Environment, Tourism and
Territories.
See Australian Minerals and Energy Council Working Party (1989), 40.
3
4 lbid
5
Article 11.3.
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recognition that is given to the special circumstances of Federal States, through the
inclusion of the so-called "federal clause", already discussed, the Convention does not
require the consent of the constituent Government of a Federal State Party to
nomination. It is the Federal Government which, with the Imperial Conferences of
1926 and 1930, the passing and adoption of the Statute of Westminster in 1931, and
recognition by the international community, is the recognised nation State, the subject
of international law.6
The decision to nominate a property for the World Heritage List is made by
the Cabinet of the Commonwealth Government of Australia, exercising the common
law prerogative of a sovereign State to enter into and take action under treaties. The
constituent State governments of the Commonwealth cannot nominate properties, nor
can their refusal to cooperate with the Commonwealth over the nomination of sites
from within their boundaries legally prevent the inscription of those sites on the World
Heritage List.
The Commission of Inquiry Approach to Identification
Given the resource implications of a nomination for world heritage listing, it
is not uncommon to have disagreements between State and Federal Governments over
identification. There may be a dispute over the qualities of the proposed site, or with
regard to the desirability of bringing about the consequences of nomination, given the
actual or proposed uses of the land. Given such a dispute, the Federal Government
can proceed unilaterally with the nomination. However, in some cases the political
pressure may be such that handling the issue at the departmental level may not seem
appropriate and the use of some other method of identifying world heritage qualities
may be desirable. Thus, an alternative approach may be adopted.
One approach which can be adopted involves the use of a public inquiry to
determine world heritage values of a given area. The Inquiry may be established
under special legislation, or may be undertaken by a permanent Commission, such as
the Resource Assessment Commission, established under the Resource Assessment
Commission Act 1989. Thus far the public inquiry approach has only been used in
one nomination. In 1987 a Commission of Inquiry was established under special
legislation in relation to the proposed nomination of parts of the Tasmanian
Lemonthyme and Southern Forests. The indications are, however, that, given future
disputes, this approach may be used again. The Lemonthyme and Southern Forests
Inquiry is thus taken as a case study illustrating the difficulties in the adoption of such
an approach.

6

Zines (1983), 244.
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The Helsham Inquiry

The approach adopted to identification of world heritage values, following
disagreement between the State and Federal Governments, the Tasmanian Forestry
Industry and conservationist groups over the proposed extended Tasmanian
nomination, was to establish a Commission of Inquiry (the Helsham Inquiry), with
the primary function of determining which parts of the region were of world heritage
quality.
This region of Western Tasmania contains extensive tracts of eucalypt forest
which are accessible for harvesting as commercial timber. The Tasmanian Forestry
Industry has been proposing exploitation of this resource for some time and forestry
operations in the region have already taken place.
Conservationists, on the other hand, had, since 1983, been calling for the
protection of the forests, which are listed on the Register of the National Estate, and
for their nomination for world heritage listing. In addition, questions continued to be
raised about the way in which the forest resource in Tasmania was being exploited by
large interstate and foreign-owned companies and the allegedly insufficient benefits
which the State receives from such operations.
The Federal Government was placed in a difficult situation by the need to
resolve this conflict. It was reluctant to antagonise the national conservation
movement. The movement has a great deal of support within the Labor Party and had
shown in 1983 that it could influence close Federal elections when it successfully
advocated a vote for the Labor Party in the House of Representatives because of that
Party's promise to prevent the Franklin Dam from going ahead if it won power. 7
On the other hand, a decision to protect the forests would have severely
damaged the Federal Government's political hopes in Tasmania. The forestry
industry, led by the Tasmanian Forestry Commission, a statutory authority,
maintained that the exploitation of resources in the Lemonthyme and Southern Forests
was a matter of economic necessity for the State of Tasmania. The Forestry
Commission was supported in this by the Tasmanian State Government. The then
Premier, Mr. Robin Gray, was sure to make political capital out of the "State-rights"
rhetoric as he had done during the Franklin Dam dispute. Huge compensation payouts
would be necessary to minimise damage to the State and Federal Labor Parties in

7

See Chapter IV, n. 124.
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Tasmania which had been attempting to rebuild electoral support after the loss of all
five Tasmanian Federal seats in the 1983 election.
When in 1983 the Tasmanian Government was pressing the Commonwealth
to extend the woodchip export licenses, a move opposed by the conservation
movement, it became clear that some sort of environmental assessment of the impact
of the industry on the State's forest was necessary. Environmental groups called for a
full environmental inquiry under the Commonwealth Environmental Assessment
(Impact of Proposals) Act 1974.8 The Federal Government rejected this approach,
requiring only an Environmental Impact Statement (EIS) before a decision was made
whether or not to grant an extension of woodchip licenses.9 This EIS, in accordance
with the Administrative Procedures of the Environmental Assessment Acz was carried
out by the proponent of the action, in this case the Tasmanian Woodchip Export Study
Group.
There were a number of deficiencies in the guidelines for the EIS agreed to
between the proponents and the Department of the Environment.
The draft EIS made no clear statement of the objectives of the proposal. It contained
insufficient information about the proposed action and the environment likely to be
affected by the proposed action or by any altematives. 10

Further, the final report did not incorporate the opposing views elicited by the draft
report as it was required to do.11
In the end, the Federal Cabinet, working on departmental advice based on
this inadequate report, decided at the end of 1985 to renew export woodchip licenses

8 See Formby (1987), 193. Section 11 of the Environmental Assessment (Impact of Proposals)
Act provides that the Minister for the Environment may direct that an inquiry be conducted in
respect of all or any of the environmental aspects of any matter referred to in section 5. That
section lists the following matters: the formulation of proposals, the carrying out of works and
other projects, the arrangements, the making of decisions or recommendations and the
incurring of expenditure by, or on behalf of, the Australian Government, either alone or in
association with any other government, authority, body or person. By section 11 the Minister
may, in the face of such matters, appoint a Commissioner or Commissioners to conduct the
Inquiry.
9 The Environment Protection (Impact of Proposals) Act has as its object ensuring, to the
greatest extent that is practicable, that the matters affecting the environment to a significant
extent are fully examined and taken into account in relation to those matters listed in section 5
(see n. 142). Section 6 of the Act authorises the making of Administrative Procedures to achieve
these objects. Procedures under this section were published in June 1975. These procedures
give the Minister involved in the relevant project the option of referring the proposed action to
the Environment Minister. If the Minister exercises this option, the proponent is required to
supply certain information about the project to the Department of the Environment. The
Minister then makes a decision as to whether or not an EIS is required.
10 Formby (1987), 194.
11 The draft EIS is made available to the public for comment for 28 days. After that time the
proponent is required to revise the EIS taking account of comments received from the public.
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for a further fifteen years after 1988, with little protection for the National Estate sites
within the proposed area of forestry operations. 12
In June 1986 the Commonwealth and State Governments signed a
"Memorandum of Understanding" on woodchip exports. This Memorandum
established a consultative mechanism whereby all new logging proposals in the
National Estate areas were to be carried out through consultation by the Tasmanian
Government with the Commonwealth. 13 In November 1986, in breach of that
agreement, the Tasmanian Government approved logging in Jackey's Marsh and other
sensitive National Estate areas. This resulted in confrontations between
conservationists and loggers. This action was followed by unsuccessful negotiations
between the two governments. Finally, the Federal Cabinet resolved to prevent
logging in National Estate areas while their true value was established, a step which
some would suggest should have been taken before any extension of export licenses
was granted. It was partly against this background that the Federal Government
initiated action to set up the Commission of Inquiry.
Apart from these political considerations, the Commonwealth was under
certain obligations in relation to the Forests. The Lemonthyme and Southern Forests
are situated to the east of and basically adjoining the Western Tasmanian Wilderness
National Parks, which had been inscribed on the World Heritage List in 1982. The
Australian Heritage Commission, the IUCN and conservation groups asserted that, as
well as being independently worthy of World Heritage listing and protection, the
Lemonthyme and Southern Forests form an integral part of the existing world heritage
area.14 Further, because of the fact that the forests had been inscribed on the National
Estate Register in 1982, and because the companies exploiting the resource in the
region require Commonwealth export permits for their product, the Minister for
Resources was required to be satisfied that there were no prudent and feasible
alternatives to the exploitation of the forests, by reason of the operation of section 30
of the Heritage Commission Act.
The decision of the Commonwealth Government to establish a public
inquiry to carry out the task of identifying world heritage areas in the forests was
unusual and warrants analysis. There is no obligation under either the World Heritage
12 Only nine sites were given protection from logging. The other National Estate sites were
classified so as to require the Government to "take into account" the Commonwealth Minister's
views about logging.
13 House of Representatives Hansard, 26th February, 1987, 832.
14 At the time that Tasmania's Western Tasmanian Wilderness National Parks were inscribed on the
World Heritage List, the 1UCN had written to the Australian Government expressing concern at
the limited extent of that nomination and recommending the inclusion of additional West Coast
sites - see Australian Conservation Foundation et at (1987), 2.

194

Convention or the World Heritage Properties Conservation Act for such a procedure to
take place. The inquiry approach had not been used in any of the previous seven
nominations of Australian world heritage properties. The normal administrative
procedure with regard to domestic identification of Australian world heritage
properties was for the Department to make a judgment based on all available advice.
The Australian Heritage Commission and the IUCN had in fact recommended to the
Commonwealth Government that the forests be nominated. Why then did the
Commonwealth depart from the established administrative process of world heritage
property identification in the case of the Lemonthyme and Southern Forests?
Many factors explain the decision to adopt the inquiry approach. As we
have seen the Commonwealth Government was torn between the need to protect its
reputation for being environmentally-conscious and thus retain the support of the
conservation movement, and a reluctance to antagonise the Tasmanian State
Government and thus further damage its political future in that state. The
establishment of the Inquiry at least gave the Commonwealth Government twelve
months during which time it was hoped that emotions generated by the controversy
might die down and an acceptable political solution be reached. For that twelve
months the heat surrounding the controversy could be deflected from the
Commonwealth onto the Commission. Further, as we shall see in Chapter X, the
Commonwealth had been subjected to legal challenges alleging insufficient
consultation with those with private interests in properties prior to nomination; the
forum of a public inquiry would ensure all parties were heard. Clearly it was also
necessary to deal with the issue of the Tasmanian forest resource, which had not been
satisfactorily settled by the EIS.
The Commission of Inquiry released an interim report on 20th November,
1987 pursuant to section 8(5) of the Lemonthyme and Southern Forests Act, which
required the Commission to give priority to identifying any part or parts of the forests
that were definitely not qualifying areas and to report any such identification to the
Minister. In this report the Commission examined the coupes (parts of forest that are
logged or intended to be logged in one operation) 15 which the Tasmanian Government
and the Forestry Industry had submitted for consideration for the interim report.
In the interim report each of the coupes and road areas was examined, firstly
for any special values which might make it scientifically or environmentally important
from a world heritage point of view and, secondly, for its distance from, and for the
effect which the types of proposed logging operations might have on, the existing
15 Commission of Inquiry into the Lemonthyme and Southern Forests (1988), vol. 1, 9.
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world heritage areas. In this way the Commission sought to determine if the coupe
could possibly be considered a qualifying area within the meaning of the Act; that is,
either as a world heritage area or as an area which contributes to the integrity or values
of a world heritage areas. The Commission concluded that four coupes were
definitely not qualifying areas and should therefore be excluded from the protected
area.
The Final Report

In the final report of the Helsham Commission there were clear and obvious
differences on many issues between the two majority commissioners, Helsham and
Wallace, and the dissenting Commissioner, Hitchcock. 16 Section 11 of the
Lemonthyme and Southern Forests Act allows for questions arising before the
Commission to be decided in accordance with the opinion of a majority of the
members. The Commission made use of this provision throughout the final report.
The Commissioners were divided on the question of how far account could
be taken of features lying outside the Inquiry area and their continuity with those
inside it in identifying qualifying areas. The section 3 definition excludes from
"qualifying area" a nominated world heritage site. Differences arose between the
Commissioners when they considered the situation of a feature or attribute of the
existing world heritage area, such as, for example, a glacial system, with a small part
of it protruding into the inquiry area. The question was whether that small part could
be designated as a qualifying area. 17 The way in which the Commissioners treated
this question underscores the two different kinds of attitudes to identification of the
world heritage which pervade the report.
Commissioner Hitchcock took a macrocosmic approach and found that
neither the Act nor the Convention preclude the identification of a world heritage area
which comprises two or more disjoint areas of land. So long as there is a natural
nexus between the separate areas, collectively the separate sites may constitute part of
the cultural or natural heritage and hence may constitute a single world heritage area.
Thus, according to Commissioner Hitchcock;
An evaluation of individual sites, formations or precisely delineated areas (which are
wholly or partly within the inquiry area) which do not embrace other directly related
sites, formations or precisely delineated areas, will produce very different results when
compared to an evaluation which collectively embraces a natural suite of sites. For
example, the alpine ecosystem of Tasmanian is naturally disjoint (mountain summits)
and so it would be quite inappropriate to evaluate individual occurrences to see if they

16 Although at one stage Helsham joined Hitchcock in his identification of a qualifying area,
leaving Wallace in the minority.
17 Ibid
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are (individually) world heritage areas when it is the aggregate of individual but
complementary occurrences which constitutes part of the natural heritage. 18

The other two Commissioners would find qualifying areas only where a
feature within the Inquiry area was, when examined separately, either of world
heritage value or contributed to the integrity of a world heritage area. By this
approach, sites are examined for World Heritage qualities individually rather than in
the context of the region. This approach clearly fails to take account of the notes on
the nomination form issued by Unesco, to which the Commissioners specifically
stated that they made reference. Under point 5, headed "justification" (b) "natural
property", the criteria for World Heritage Listing as set out in the Operational
Guidelines of the World Heritage Committee are provided. The notes then state as
follows:
It should be realised that individual sites may not possess the most spectacular or
outstanding single example of the above, but when the sites are viewed in a broader
perspective with a complex of many surrounding features of significance, the entire area
may qualify to demonstrate an array of features of global significance.

This statement clearly supports the macrocosmic approach adopted by Commissioner
Hitchcock.This approach was allegedly supported by a leaked document from the
Federal Attorney-Generals Department stating that two of the three commissioners had
misunderstood the Inquiry's terms of reference and had used the wrong guidelines for
determining world heritage values.I 9
The Commission's approach to assessing the inquiry area was to examine the
various thematic components of the natural environment which could justify the
classification of any part as a qualifying area and then to look at particular areas or
sites containing such components to ascertain whether they were of outstanding
universal value in terms of the Convention. The majority approach clearly does not
take sufficient account of the direction from the World Heritage Committee outlined
above.
The thematic components dealt with by the Commission were, cultural
heritage, the tall eucalypt forests, rainforest, alpine flora, other flora, fauna, natural
beauty, wilderness, karst and glaciation. The report addresses the issue of
contributing areas separately. Although Commissioner Hitchcock dealt with the
region under the various headings adopted by the majority commissioners, he
considered the whole area with all its combination of features before making a
decision on qualifying areas.
18

1bic4 24.

19 see Staples (1988), 6.
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The majority report of the Commission was that only 8% of the protected
area was worthy of world heritage nomination. Five areas were identified by a
majority as constituting qualifying areas. The Forth Valley and Cathedral Mountain
were identified because of their place in the viewfield of the existing world heritage
area, making them areas which contribute to the integrity of that area. Exit Cave, Mt
Anne and Mt Bob-The Boomerangs were found to be sites of outstanding universal
value from the scientific point of view, and hence to be part of the world heritage.
Commissioner Hitchcock, on the other hand, identified as qualifying areas
three large tracts of land which are wholly or partly within the inquiry area and which
contain, in his opinion, multiple heritage values. He identified the main values as:
wilderness, tall eucalypt forests ecosystem, rainforest, alpine ecosystem, threatened
species of plants and animals, karst, glacial landscapes and natural beauty. The
qualifying areas identified by Commissioner Hitchcock occupy a majority of the
inquiry area and in several instances extend significantly beyond the inquiry area.
They are much more substantial than the areas reported by the Commission.20
Reactions to the Report

The handing down of a report containing widely divergent views of the
majority and minority of Commissioners put the Government in an even worse
political situation than it had been in before the Inquiry was established. Clearly the
report provided no easy political solutions. Reactions from the protagonists were
quickly spelt out. The Federal Government contributed to the strength of reaction to
the report by stating that it would not be responding to the Helsham Inquiry
immediately as there were a number of contentious issues which needed to be
examined carefully. According to the Minister for the Environment, Senator
Richardson, the Government would respond to public pressure to save the forests if the
"roar was deafening". 21
The pro-logging groups who had initially opposed the setting up of the
Inquiry and had boycotted some of its sittings now called on the Federal Government
to abide by the umpire's decision. They were joined in this by the State Government
whose Minister for Forests, Mr. Ray Groom, said 'we accept the umpire's decision:22
The conservation movement had warned when the Inquiry was set up that
submitting the issues of world heritage values to the adversarial process of judicial
20 Commission of Inquiry into the Lemonthyme and Southern Forests (1988), vol. 2, 447.
21 Law and Nesbitt (1988), 6.
22 Hobart Mercury, 18.5.88.
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inquiry would lead to chaos, arguing that the values of the forests should have been
established via the normal world heritage nomination process involving assessment by
experts of either the Department of the Environment or the Australian Heritage
Commission. Now they rejected the Commission's recommendations, urging
acceptance of the minority opinion. Conservationist leader Dr. Bob Brown MHA
called for the adoption of the report of Commissioner Hitchcock stating that 'Justice
Helsham's ignorant and inexperienced piecemeal approach to identifying single values
in small places has been a disaster.' 23 Similarly, the ACF's director, Phillip Toyne
called for 'Ministers Richardson and Cook to take the advice of the only expert on the
tribunal with the expertise to evaluate world heritage. In other words protect the
lot.'24
Conservationists were buoyed in their claims by various experts. Emeritus
Professor DJ Mulvaney wrote a letter to the Federal Minister for the Environment,
Graham Richardson in which he stated 'there are so many faulty interpretations in this
Report that I propose further to alert Australians to its glaring weaknesses,' and called
for the seeking of expert opinion from a wide range of experts before any action was
taken on the Report. 25 Subsequently, nine of the eleven scientific consultants
engaged by the inquiry disassociated themselves from the majority findings.
The Labor Party was split on the issue. While Tasmanian Federal Labor
politicians supported a decision close to the minority report,26 the State Labor
Opposition declared a policy on the Helsham Inquiry identical to the State
Government's. At the same time the State ALP's industry policy committee backed
full world heritage listing. 27 Lobbying from all quarters reached a climax at the
annual Labor Party Conference in Hobart in June, 1988.
The inquiry approach to the question of world heritage values had failed
dismally to achieve a political compromise to the questions raised in relation to the
forests. The Government was unwilling to alienate the conservation vote by accepting
the majority recommendations of the Commission, particularly in the face of
widespread criticism of those findings. At the same time, a decision to ignore those
recommendations after having spent large sums of money on the inquiry would be
politically damaging. In addition, the Parliamentary Labor Party became 'embroiled
in an internal conflict between the Minister for the Environment, Senator Richardson
23 Ibid
24 Toyne, 'ACF Forest Strategy and the Accord' (1988), 2.
25 The letter is reproduced in (1988) 9/5 Wilderness News 18.
26 Staples (1988), 5.
27 Hobart Mercury, 20.7.88.
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and the Resources Minister, Senator Cook. Richardson, worried about the
conservation vote, favoured the nomination of 80% of the Inquiry area, with or
without the State Government's support. Cook, on the other hand, had negotiated an
agreement with the State Government whereby 10% of the area would be jointly
nominated for world heritage listing and another 55% protected from logging under
State national parks legislation. In return the Federal Government was to negotiate a
compensation package with the State Government and forestry industry. These
difficulties delayed a decision on the Helsham Report for more than three months. At
a series of cabinet meetings on the issue the Labor front bench was presented with the
different recommendations of the two Ministers involved in the dispute.
When a decision was finally made at the third cabinet meeting on the issue
on the 4th August, 1988, it was clear that the findings of the Helsham Inquiry were to
be virtually ignored. The decision of the Government was to adopt Richardson's
proposal to protect 80% of the inquiry area from logging, along with Cook's industry
package. Protection for the area would not necessarily involve nominating it for
world heritage listing. In effect, the Tasmanian Government faced a situation in
which it knew it must negotiate with the Commonwealth or risk a unilateral
nomination of the 80% of the region and reduced compensation.
Lessons from Helsham

The whole Helsham saga was a complete and expensive disaster. It is very
likely that confrontations between States and the Commonwealth over world heritage
matters will continue. There are several lessons to be learnt from this most recent
confrontation.
Cooperation between State and Federal Governments on nominations is
highly desirable, particularly given that ongoing management of any listed sites will
primarily be the responsibility of State authorities. Thus, future management issues
should also be discussed during consultations over nomination to determine
appropriate land uses for the region. Such cooperation is likely to better guarantee the
future proper management of the region, which will generally be the responsibility of
State authorities.
Further, some sort of balance must be drawn between nominating those truly
unique areas, while areas of lesser conservation value and high resource value may
legitimately not be nominated. In this way it can be ensured that listed sites are
properly and permanently protected from damaging developments.
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In some cases, however, agreement simply will not be able to be reached
between the two tiers of Government. This will usually be a result of political and
economic factors. The basis of the disagreement may be in relation to the world
heritage values, or in relation to the consequences listing may have on present land
uses, or both. Ultimately, as it is the Commonwealth Government which has accepted
the international obligation to identify sites of world heritage quality within this
country, it is the Commonwealth which must make the decision whether or not to
nominate. The nomination of the Wet Tropical Rainforests of North East Australia
occurred after the 1984 CONCOM guidelines for consultation between the relevant
governments were established and the Queensland Government vigorously opposed
the nomination, but it went ahead anyway.
The question is what should be the procedure where no agreement can be
reached? The Helsham Inquiry saga illustrates that the forum of a public adversarial
inquiry is not appropriate for making judgments about world heritage values. From
the beginning there were pressures on the Inquiry, with the leading players making
allegations of bias and prejudice.28 It was obvious that neither the conservationists
nor the developers were going to accept a decision of the Inquiry which went against
them. Preferably, assessment of world heritage values should have been made
through the normal channels of the IUCN, Australian Heritage Commission,
Australian National Parks and Wildlife Service and C.S.I.R.O. These agencies have
the expertise to objectively determine the qualities and uniqueness of a region. The
Australian Heritage Commission should be provided with the resources to be an
efficient on-going forum for collecting data to identify appropriate areas for
nomination, for warning of degradation and exploring alternatives to exploitation of
potential world heritage areas. The development of the Australian Heritage
Commission as the apolitical body which makes clear and definite recommendations
on these matters to the Commonwealth Government will reduce the political pressure
on decision makers.
In all cases the Commonwealth Government should be aware of the
conservation value of the area. Any areas clearly identified as of world heritage
value then become the subject of international obligation and should be nominated and
protected from any activities likely to damage those qualities.

28 The ACF pointed to a secret meeting between the inquiry and counsel for the Tasmanian Forests
Commission and decried the engagement of the former Chief Commissioner of the Tasmanian
Forest Commission, "to report on the world heritage values of the forests that two years
previously he was in charge of cutting down" - Law 'High Court Rebuffs Gray's Challenge'
(1988), 3. Developmentalists labelled Hitchcock a "greenie".
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The assessment of values may not always be clear, however. Following full
investigation by the relevant experts, it may be that there is evidence that the area, or
parts of the area are of marginal significance in terms of the World Heritage
Convention or the exact boundaries of the area may be in dispute. Where
development interests are clearly an issue in such marginal areas, the question of
whether a nomination could legitimately be referred to the newly-established
Commonwealth authority, the Resource Assessment Commission (R.A.C.). This
Commission has the potential to determine the resource value of areas which,
combined with the departmental assessment of the conservation qualities of the
relevant region, should enable the Commonwealth Government to make balanced
decisions about the desirability of proceeding with the nomination as a whole, or with
particular parts of the nomination.
The Resource Assessment Commission

The Resource Assessment Commission Act 1989 establishes the R.A.C. and
defines its functions and powers. According to the explanatory memorandum to the
Bill: 'the Commission will hold public inquiries and inform and advise the
Government on matters relating to the use of resources and involving the consideration
of conservation and development issues.'
The Commission is to be guided by policy principles adopted by the
Commonwealth Government for resolving competing claims for the use of resources.
These principles are set out in Schedule 1 as follows:
I. There should be an integrated approach to conservation and development by taking
both conservation and development aspects into account at an early stage.
2. Resource use decisions should seek to optimise the net benefits to the community
from the nation's resources, having regard to efficiency of resource use, environmental
considerations and an equitable distribution of the return of resources.
3. Commonwealth decisions, policies and management regimes may provide for
additional uses that are compatible with the primary purpose values of the area,
recognizing that in some cases both conservation and development interests can be
accommodated concurrently or sequentially, and, in other cases, choices must be made
between alternative uses or combinations of uses.

A Resource Assessment Commission Inquiry is unlikely to be surrounded by
as much controversy as the Helsham Inquiry was. First, an assessment would have
already been provided to the Commonwealth Government on the question of the world
heritage value of the inquiry area, and the inquiry would only be in relation to
marginal areas and into the resource potential of those areas. Areas of clear world
heritage value would be nominated by the Commonwealth Government without
inquiry. It would be envisaged that situations requiring an inquiry would occur only
rarely. Second, the emphasis of the terms of reference of such an Inquiry would be
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different from the Helsham Inquiry; it would focus on resource values, which are
usually objectively calculable and thus the appropriate subject of a public inquiry.
Third, the Commission is permanently established and not set up in an atmosphere of
hysteria and haste as the Helsham Inquiry was. A reference to the Commission over a
world heritage matter would thus, presumably cause less political controversy than the
establishment of an Inquiry under special legislation.
Administrative measures in management of world heritage areas
As we have noted in the previous chapter, in Australia ongoing management
of world heritage areas which are not within the Northern Territory takes place
primarily under State legislation. The Commonwealth Government plays a significant
role in this ongoing management process, at the administrative level.
Management of the Tasmanian World Heritage Area
A cooperative scheme of management of the Tasmanian World heritage area
has been in place since 1985. A Ministerial Council, called the Tasmanian World
Heritage Area Council was established to advise the Commonwealth and Tasmanian
Governments on policy, management and financial matters concerning the Area. The
Ministerial Council currently comprises: the Premier of Tasmania (Chairman), the
Deputy Premier and the Commonwealth Minister for Arts, Sport, Environment,
Tourism and Territories.29 A Consultative Committee, comprising officials from a
wide range of groups, including conservation, scientific, the Aboriginal community,
local government, tourism and development was established in 1986. 30 Seven of
these members are nominated by the Tasmanian Government and seven by the
Commonwealth. The Committee has a jointly appointed chairman and acts as the
advisory body which submits recommendations for consideration by the counci1. 31
The Ministerial Council and Consultative Committee are assisted by a Standing
Committee of representatives from both governments which oversees policies and
programmes.32 The Director of the ANPWS is a member of this Standing Committee,
which comprises representatives from the Tasmanian Department of Lands, Parks and
Wildlife, Commonwealth Department of Arts, Sport, Environment, Tourism and
Territories, Department of Prime Minister and Cabinet, Tasmanian Department of

29 Jackson (1988), 36.
30 Department of Home Affairs and Environment (1987), 36.
31 //Pic( 22. One of the major issues dealt with by this Committee recently is the problem of
erosion on the Gordon River banks.
32 Department of Arts, Heritage and Environment, State of the Environment in Australia, (1985),
131.
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Premier and Cabinet, Tasmanian Department of Tourism and Tasmanian Treasury
Department.3 3
The Commonwealth-State joint management arrangements provide for a
rolling program of Commonwealth funding for planning and management of the
World Heritage Area for the five years 1987-88 to 1991-92. 34 The Commonwealth
Government provides funding on a basis of 2.2:1 cost sharing with the Tasmanian
Government.35 At present Commonwealth funding consists of $2.2 million a year,
with the Tasmanian Government providing $1 million a year for recurrent expenditure
and minor capital works.36 Over the five year period the Commonwealth contribution
will be $11 million and the State contribution $5 million. 37 In addition to this
recurrent expenditure, the Commonwealth has made a commitment to provide funds
for major capital works to be assessed annually on a project-by-project basis. 3 8
One of the major functions overseen by this administrative conglomerate is
the preparation of management plans for the two national parks within the world
heritage area which do not have one. The management plan for the Cradle MountainLake St Clair National Park was commenced prior to the coming into effect of the
joint management arrangements and was completed in 1988. 39 There remains to be
completed a joint management plan for the Southwest and Franklin-Lower Gordon
Wild Rivers National Park. The Tasmanian Department of Parks, Wildlife and
Heritage is seeking public submissions on the management of Tasmania's World
Heritage Area between early December 1989 and the end of February 1990.40 The
draft management plan will be prepared between March and July 1990, which will be
followed by a period of three months for public comment, and revision of the plan. It
is expected that the plan will be submitted to the World Heritage Area Ministerial
Council for approval in March 1991.41
Davis has described the conglomerate of decision-making and advisory
bodies that have been established to manage the Tasmanian world heritage area as a
"cumbersome institutional arrangement" and has suggested that members of the bodies
are selected more to ensure that interests are represented and that candidates are
33 Jackson (1988), 36.
34 Mid
35 Mid
36 Department of Home Affairs and Environment (1987), 36.
37 Jackson (1988), 36.
38 Ibid
39 See Tasmanian Department of Lands, Parks, Wildlife and Heritage (1988).
40 Tasmanian Department of Parks, Wildlife and Heritage (1989).
41 lbid

•
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acceptable to both governments than on the basis of any real expertise with regard to
the region. 42 While it is desirable to have a broad range of interests represented on
such management bodies and essential in ensuring cooperation between governments
that parties are acceptable to both governments, there is no doubt that these criteria
could be satisfied by appropriately qualified candidates. One would have to agree
that, following the furore of the battle to save the South-West of Tasmania, the
administrative arrangements which have sprung up for ongoing management have
been somewhat ad hoc. It is unacceptable that the Department of Parks, Wildlife and
Heritage is only at the stage of calling for public submissions for the management plan
in December 1989, given that the area was listed in 1982 and the management
authority established in 1983. However, the fact that any cooperation has been able to
be achieved following the confrontations of the past is very positive. One has full
confidence that the administrative arrangements will be smoothly extended to apply
to the newly listed Tasmanian area.

Proposed Oueensland Management Plan
The Commonwealth Government is also attempting to negotiate some
method of ongoing management with the Queensland Government in relation to the
Wet Tropical Rainforests of North East Austra1ia. 43 The Commonwealth proposed
management arrangements for the area in a discussion paper released in July 1988. 44
The paper proposes the establishment of cooperative management arrangements
consisting of a Ministerial Council, Joint Rainforests Authority, Consultative
Committee, Scientific Advisory Committee and Key Agency Group. 45
The crucial organization would be the Joint Rainforest Authority, the
functions of which would include the development of management plans, advise on
policies, programs and funding and provide management of the Wet Tropics with
particular reference to the protection, conservation and presentation of its world
heritage values and integrity.46
The proposal is for the Rainforest Authority to consist of three members, one
appointed by the State Government and one by the Commonwealth, with the
Chairman to be appointed by consensus. 47 This is the "least-pain now" solution for
42 Davis (1989), 70.
43 Media release from Senator Graham Richardson, Minister for the Arts, Sport, Environment,
Tourism and Territories, 30th June, 1989.
44 See Department of Arts, Sport, Environment, Tourism and Territories, Wet Tropical Rainforests
of North-East Australia: Future Management Arrangements: a Discussion Paper (1988).
45

/bi4 9.

46

lbid, 10.
lbid, 11.

47
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the Commonwealth but could cause problems in the future; the Commonwealth should
reserve for itself the power and authority to resolve matters as it sees fit if
representatives of the State or its agencies are uncooperative. 48 Given the difficulties
which the Commonwealth is having in persuading the Queensland Government to
cooperate in the establishment of a management system, it may well be that any
greater Commonwealth involvement could simply not be achieved by agreement.
It is envisaged that the Ministerial Council would be established by simple
agreement between the Governments with the other authorities constituted under
complementary legislation enacted by the Commonwealth and Queensland
Governments. 49 The discussion paper already referred to recognises the importance
of development of a management plan providing for maintenance of existing agency
responsibilities within the Wet Tropics in so far as this would be compatible with
world heritage management principles and effective management; minimal regulation
consistent with the objectives of management; provision for economic development
consistent with the achievement of the objectives of management; provision for formal
and structured public participation in planning and management; and coordination of
activities of agencies with responsibilities in the Wet Tropics." A system of
management units (zones) is envisaged which would narrowly restrict the number and
types of activities in areas of highest conservation importance and would impose fewer
restrictions on areas of lesser conservation importance.5 1
No suggestion is made that the Queensland world heritage area be
proclaimed and protected under State nature conservation legislation. While the paper
makes it clear that commercial forestry operations, currently prohibited by
proclamation and regulations under the World Heritage Properties Conservation Act
would continue to be prohibited under future management arrangements, 52 it is
envisaged that mining and other land uses including commercial recreation activities,
construction, major infrastructure construction and subdivision could proceed with the
approval of the Joint Rainforest Authority. From the management proposal and
comments by the Federal Minister for the Environment it seems that land uses such as
exploration and mining which did not involve wholesale clearance of rainforest would
not be prohibited.53 Given that the Queensland National Parks legislation provides
that all mining and exploration, except for petroleum exploration and production, is

48 Abrahams (1988), 8.
49 Ibid, 10-12.
50 Ibid, 15.
51 Ibid, 16.
52 'bid
53 Australian Minerals and Energy Council (1989), 34.
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prohibited„ the Commonwealth has impliedly stated that it does not require the same
protection to be given to the Queensland world heritage area as is given to national
parks.
One would hope that where land-use activities were likely to damage the
world heritage qualities for which the region was listed, the Commonwealth
Government would not allow them to proceed. To fail to do so would be in clear
breach of its international obligations. While logging poses the greatest threat to those
qualities, there is no question that mining developments and other activities could
cause untold damage to features such as habitats of rare and endangered species and
the aesthetic values of the region.
The management scheme for the Queensland world heritage area will
undoubtedly be more complicated than that which exists in Tasmania, where State
legislation provided for plans of management and cooperative management authorities
could simply be established at the administrative level. Complicated cooperative
legislation at State and Commonwealth levels will be needed to effectively provide for
management of the Wet Tropical Rainforests. It will be interesting indeed to see how
the issues are resolved. It could be that we will see the first piece of legislation, at
Commonwealth or State level concerned specifically and exclusively with ongoing
management of an Australian world heritage property.
In the aftermath of the discussion paper's release, the Queensland
Government of Premier Bjelke-Petersen refused to cooperate and the Commonwealth
Government awaited the outcome of the Queensland State election. A Consultative
Committee has been established at the administrative level to advise the
Commonwealth Minister for the Environment. This Committee consists of
representatives from local councils and technical experts, among others, but there is
no State Government representative.54 The Commonwealth's positive bargaining tool
is the offer of funds for the management and consistent development of the area. On
the negative side, the Queensland Government faces the possibility of the enactment
of unilateral Commonwealth legislation. However, any decision by the
Commonwealth to take this course would undoubtedly lead to political confrontation
and legal challenge; the extent to which the Commonwealth can legislate with regard
to world heritage areas is limited by their constitutional powers. In particular, any
legislation based upon the external affairs power would have to be carefully adapted
and appropriate to the fulfilment of the Commonwealth's obligations under the World

54 Correspondence with the Rainforest Unit, Department of Arts, Sport, Environment, Tourism
and Territories.
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Heritage Convention.55 However, should the new State Government continue to
refuse to cooperate it may be necessary for the Commonwealth to move beyond its
approach to now and enact management legislation designed to fulfill its obligations
to conserve and present areas it has identified as of world heritage value.
Another alternative may be for the Commonwealth to acquire those parts of
the world heritage area which are not dedicated or reserved under the Queensland
national parks legislation and proclaim them under the Commonwealth National Parks
and Wildlife Conservation Act 1975. As already mentioned, those parts which are
already reserved for purposes relating to nature conservation cannot be acquired for
the purposes of the Act without the consent of the State. 56 However, the bulk of the
world heritage property does not fall within this classification. The site is
undoubtedly an area of land in respect of which Australia has 'under an agreement
between Australia and any other country or countries, obligations relating to wildlife
that may appropriately be carried out by the establishment and management of the
area as a park or reserve.57 Thus, the forests could be declared a park or reserve and
be managed by the Australian National Parks and Wildlife Service under the
Commonwealth legislation. Again, political damage and legal challenges may well
result from such a move. Further, it may not be economically viable given the size of
the relevant area (approximately 6300 square kilometres), and the fact that under the
Constitution the Commonwealth would be obliged to acquire the property on just
terms from the State.58
Conclusion
The Australian Government has moved a long way towards adopting a
general policy which aims to give the cultural and natural heritage a function in the
life of the comn Iuñity Jñ accordance with Article 5 of the World Heritage
Convention, services for the protection, conservation, protection of the cultural and
natural heritage have been established, and appropriate legal and administrative
measures necessary for the identification, conservation, presentation and
rehabilitation of the heritage have been taken. Further, many of the specific measures
in the Heritage Recommendation have been adopted into domestic legislation and
administrative practices.

See Chapter X.
56 Section 6(2).
57 Section 7(1)(d).
58 Section 5I(xxxi).
55
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The process of identifying world heritage properties in Australia has been
fraught with political conflict.59 Political factors have naturally affected the way in
which the Convention has been implemented in Australia. Thus, there has been no
submission of a tentative list of properties which the Australian Government believes
to be suitable for inclusion on the World Heritage List, despite the fact that this is a
requirement under the Convention; given the furore which usually accompanies the
announcement of a nomination for world heritage listing it would be politically unwise
for the Government to assert that a property is of world heritage value without taking
the final step of nomination. The usual process for identifying suitable properties for
nomination to the World Heritage List has been for it to be done at the administrative
level, with Government officials making assessments based on independent advice
from national and international experts. However, political factors led to the usual
process for identification of world heritage sites being abandoned in relation to the
Lemonthyme and Southern Forests in favour of a public inquiry. The saga which
marked the hearings of the Inquiry and the release of the report demonstrate quite
clearly that the inquiry approach is not appropriate for assessing the world heritage
values of Australian sites.
We have seen that once a property has been inscribed on the World Heritage
List, it is possible for administrative measures to provide for cooperative management
of the site, taking into account all relevant interests. However, this will only be
appropriate where existing State legislation provides sufficient protection and for
management of the site, as it did in Tasmania. The situation in Queensland is more
difficult given that there is no question of the listed areas being proclaimed under the
National Parks and Wildlife Act. Thus, it has only been necessary for the
Commonwealth to invoke its powers under the World Heritage Properties
Conservation Act to regulate to prohibit activities in world heritage areas in relation to
two world heritage properties.60 Management plans for the Northern Territory world
heritage properties are developed and supervised by the Australian National Parks and
Wildlife Service. In the Great Barrier Reef, the Marine Park Authority provides
ongoing management. In Tasmania, special consultative administrative bodies have
been set up to fulfil this function.

59 See Chapter X.
60 First in relation to the Tasmanian World Heritage Area and later in the Queensland Rainforests see Chapter X.
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CHAPTER IX
MANAGEMENT OF WORLD HERITAGE PROPERTIES: TWO CASE
STUDIES
Introduction
The last two chapters examined the legislative and administrative context
for the identification and protection of world heritage sites in Australia. It remains to
discuss the broad management issues which arise in relation to world heritage
properties. What should be the objectives in management? How are these objectives
to be achieved? What kind of activities should be allowed to be carried out within
world heritage sites? These general management questions are examined in case
studies of their application to two world heritage properties: Kalcadu National Park and
the Great Barrier Reef.
The case of Kalcadu National Park, proclaimed under the National Parks and
Wildlife Act, raises the major issue of appropriate land uses in world heritage areas.
Other management issues raised relate to buffer areas, zoning policy, and appropriate
ways to achieve input from traditional Aboriginal land owners and other interested
parties. An examination of the history of the Kakadu National Park reveals the
conflict which exists in Australia between the desire to conserve unique and
irreplaceable natural and cultural sites, and the perceived need for a country with a
natural resource-based economy to exploit resources which are often found in these
sites. The primary objective in this case study is to illustrate relevant principles of
management, while the developmentalist/ conservationist controversy is explored in
greater detail in Chapter X.
The Great Barrier Reef situation provides an interesting case study for this
section because a comprehensive scheme for the protection and management of the
property has developed out of the unique Great Barrier Reef Marine Park Act 1975.
An examination of the Act demonstrates how world heritage areas can be protected
using sensible management plans and administered cooperatively by Commonwealth
and State authorities, to ensure that they are accessible to the public and that activities
not inconsistent with protection can continue.
The case studies are explored against a general discussion of the
management issues which arise in relation to world heritage properties. These
management issues have affected the schemes for protection of the two world heritage
properties discussed.
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Management Issues in World Heritage Properties: A General Discussion
In determining how a property which has been set aside for particular
purposes should be managed, it is important to identify the relevant management
objectives. What is the managing authority seeking to achieve in setting guidelines
for management? As was established in the discussion of the World Heritage
Convention, the Convention seeks to ensure the protection of sites for a whole range
of reasons. Some of these reasons are aesthetic, historical or cultural, while others are
more directly related to nature conservation, such as the desire to preserve the habitats
of threatened species or to protect unique ecosystems.'
Defining Management Objectives through Management Plans
The legislation under which protected areas are reserved will generally
provide for the establishment of a management plan with regard to the area. The
Operational Guidelines of the World Heritage Committee encourage State Parties to
prepare such plans of management for each natural site nominated.2 The Guidelines
also recognise that natural world heritage sites may coincide with or constitute part of
existing or proposed protected areas such as national parlcs.3 Most of the Australian
world heritage areas are managed as national parks or other appropriately reserved
areas, where management objectives are primarily directed at conservation and
protection.
One of the major functions of a management plan is to specify the
management objectives for the area concerned. In the case of world heritage
properties, these are likely to reflect the different reasons for which the property was
listed. For example, the Cradle Mountain-Lake St Clair National Park Management
Plan, for one of the three national parks in the existing Tasmanian world heritage area,
identifies one of the major objectives of management as conserving the natural,
scientific and cultural values of the area .4 While the cultural and historical reasons
for preservation may require the area to be open to tourists and to recreation pursuits,
the protection of the scientific values may well entail the exclusion of members of the
public.
Having identified the management objectives, the responsible authorities
must then establish the means of achieving those objectives. These prescriptions for
management may, depending upon the legislation under which the plan is being
Burhenne-Guilmin et al (1986), 200.
1
2 WHC/2, Para 21.
Para 36(b)(vi).
3
Tasmanian Department of Lands, Parks and Wildlife (1988), 42.
4
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established, require the making of regulations to ensure their legal effectiveness. 5
Much of the legislation, however, provides some of the terms of a management plan
with direct legal effect. As we have seen in Chapter VII, for example, under the Lord
Howe Island Act no operations may be carried out on land except in accordance with
the plan of management. Further, under the Commonwealth National Parks and
Wildlife Act, certain activities, such as the establishment of townships, the granting of
leases and licences, and carrying our of operations for the recovery of minerals, are
only permitted where the plan of management so provides.
The Zoning System
One of the major tools used in the management of protected sites is the
zoning system. The appropriateness of this management tool has been recognised
internationally.6 It is likely that within a given national park or nature conservation
area a variety of uses will be permitted, in accordance with the different management
objectives for the area, and that, to a varying extent, these different land uses will
conflict with each other? One way in which this conflict can be resolved is through
zoning the area. The existing Tasmanian management plan states, for example:
It is clear that the whole area is not uniform, in particular there are various levels of
development within the Park and some parts have characteristics which require special
treatment. Because of these differences and the special requirements for particular parts
of the area, it has been subdivided for management purposes into zones. Zoning serves
to separate incompatible uses.8

These zones have been derived by identifying the character and values of
particular areas and matching this with their use capability? For instan'ce, the Cradle
Mountain-Lake St Clair National Park has been divided into three zones: Tourist
Development, Recreation and Natural. The areas at the points of access for the great
majority of visitors to the Park are designated Tourist Development Zones and
principal visitor services and management facilities are concentrated in these areas. 10
The Recreation Zone, which encompasses the Overland Track and other established
walking tracks, incorporates tracks and public huts. The Natural Zone areas are
managed as wilderness with the principal objective of maintaining their natural
character."

5
6
7
8

Australian National Parks and Wildlife Service (1980), 283.
See 'Recommendations of the World National Parks Congress in
Policy and Law, 63.
Ulp and Reynolds (1981), I.
!bid, 44.

9

Ibid.

10

Ibid, 46.

11

'bid

(1983) 10 Environmental
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In using zoning as a management tool, responsible authorities must ensure
that zoned areas are large enough such that conflicts are minimised; the provision of
buffer zones may be necessary.' 2
One of the major purposes of zoning is to allow multiple land use. A
question which inevitably arises is whether exploitative land uses, such as mining and
forestry, can be accommodated within such a system in a world heritage area. The
argument is that the concept of sustainable development, embodied in international
documents and in the Australian National Conservation Strategy requires a policy of
'multiple land use' which would allow for exploration and mining under controlled
conditions in a National Park."
The protection of these sites, and particularly world heritage sites, from
exploitation of a damaging nature, is in accord with the principles of sustainable
development. The concept of sustainable development, as developed in the World
Conservation Strategy and the Brundtland Report, 14 involves meeting the needs of the
present generation without compromises in the ability of future generations to meet
their own needs.15 It requires a consideration of social and ecological factors as well
as economic ones; of the living and non-living resource base; and of the long-term as
well as short-term advantages and disadvantages of alternative actions.16
Thus, natural world heritage sites in a fully protected state have a crucial
role to play in sustainable development. They maintain those essential ecological
processes that depend on natural ecosystems; they preserve the diversity of species and
the genetic material within them; they maintain the productive capacities of
ecosystems and safeguard habitats critical for the sustainable use of species; they
provide opportunities for scientific research and for education and training. The social
role they play in providing places for recreation and tourism must also be considered.
Protected areas make an essential contribution to sustainable development." As the
Brundtland Report has pointed out:
species and their genetic materials promise to play an expanding role in development,
and a powerful economic rationale is emerging to bolster the ethical, aesthetic, and
scientific cases for preserving them. The genetic variability and germplasm material
12 IbitL 2.
13 See reference to the submission of the Northern Territory Government to the Senate Standing
Committee on Environment, Recreation and Arts (1988), 94.
14 World Commission on Environment and Development (1987), so-called for the Chairperson,
Gro Harlem Brundtland, Prime Minister of Norway.
15 World Commission on Environment and Development (1987), 8.
16 World Conservation Strategy (1980), 14.
17 Declaration of the World National Parks Congress' in (1983) Environmental Policy and Law,
62.
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of species make contributions to agriculture, medicine, and industry worth many
billions of dollars per year. The scientists have intensively investigated only one in
every 100 of Earth's plant species, and a far smaller proportion of animal species. If
nations can ensure the survival of species, the world can look forward to new and
improved foods, new drugs and medicines, and new raw materials for industry. This- the
scope for species to make a fast-growing contribution to human welfare in myriad
forms- is a major justification for expanded efforts to safeguard Earth's millions of
species. 18

The World Charter for Nature (1982) 19 also recognises these principles and states that
'special protection shall be given to unique areas, to representative samples of all the
different types of ecosystems and to the habitats of rare or endangered species.'
The Department of Arts, Heritage and Environment is of the view that
mining is an activity which is not compatible with the national park concept. The
Department draws on the IUCN definition of national park as
a relatively large area... where the highest competent authority of the country has
taken steps to prevent or eliminate as soon as possible exploitation or occupation in
the whole area and to enforce effectively the respect of ecological, geomorphological
or aesthetic features which have led to its establishment. 20

The argument that exploitative activities are inappropriate in national parks
is given weight by the fact that State legislation, combined with State Government
policy generally does not allow such activities in nature conservation areas. Under the
NSW National Parks and Wildlife Acz a mining interest cannot be granted after the
proclamation of the national park unless the application has been laid before both
House of Parliament and no motion that the application be refused was made, or such
motion was defeated.21 There is a general prohibition that, notwithstanding anything
in any other Act, where the Minister has adopted a plan of management for a national
park or other area reserved under the Act, no operations shall be undertaken on or in
relation to the park, site, reserve, or area Unless the operations are in accordance with
that plan of management. Under the Tasmanian National Parks legislation
exploration or mining may be provided for under a management plan if that plan has
been approved by a resolution of both Houses of Parliament. 22 In neither State has
any significant mining activity been carried out in national parks. Government policy
in New South Wales effectively prohibits all exploration and mining, and in Tasmania
no management plan yet approved includes any provision for exploration or mining.23

18 World Commission on Environment and Development (1987), 147.
19 (1983) 22 LL.M. 455.

20
21

Senate Standing Committee on Environment, Recreation and Arts (1988), 95-96.
Section 41(3)
22 Section 21.
23 Senate Standing Committee on Environment, Recreation and the Arts (1988), 96-97.
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In any case, world heritage sites are in a different category from ordinary
national parks. In his submission to the Senate Standing Committee on Environment,
Recreation and Arts' Inquiry into the Potential of the Kalcadu National Park Region,
Professor J.D. Ovington, Director of the Australian National Parks and Wildlife
Service, made the very pertinent point that,
...Kakadu was selected as the premier, the first national park, to go on the World
Heritage List, because of its outstanding cultural and biological value which are
recognised internationally. So we are not talking about mining in a national park, we
are talking about mining in the first area that Australia put on the World Heritage List.
I think that is a very big difference.24

There is little question that for the Australian Government to allow
exploitative activities such as mining in world heritage areas would be in breach of its
international obligations under the World Heritage Convention It seems unlikely that
such activities could be carried out in a way which did not damage some of the
qualities for which the property was listed. The delicate ecological balance, or simply
the aesthetic values of the sites, are likely to be affected by exploitative activities. It
is appropriate for a country as wealthy as Australia to provide full protection for these
unique areas, regardless of the resources they contain. Australia cannot ask poorer
nations to make sacrifices in the name of environmental protection and international
cooperation which it is not prepared to make.
The concept of sustainable development does not allow for resource
exploitation which is likely to damage world heritage areas. World heritage forests
with their fragile ecosystems and unique beauty are destroyed by logging, even if trees
regrow there. Rivers once flooded are lost forever. The rare species of flora and
fauna which many of these areas support may well become extinct through even the
smallest interferences with their habitats. The loss of the qualities for which these
sites are listed will compromise the ability of future generations to meet their own
needs, both psychological and practical. Not only do these sites satisfy a yearning for
untouched wilderness and enable Humankind to know about and appreciate its cultural
and natural history, they are also important for scientific research and knowledge
which will help the future generations to meet their needs. For the same reasons,
present generations also have a need for these areas to be preserved.

Kakadu: Aboriginal Land, National Park and World Heritage Property
Many of the general management issues outlined above have arisen to be
resolved in relation to Kakadu National Park. Kalcadu is an area of unique national

24

Ibid, 98.
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and international significance. Much of the region is now Aboriginal land, legally
owned by the Aboriginal Trusts which hold title to it for the benefit of the Aborigines
who would traditionally be entitled to use and live on that land. The rich collection of
Aboriginal sacred, cultural and relic sites in Kakadu, along with its special natural
features, have resulted in its declaration as a national park managed by the Australian
National Parks and Wildlife Service, in cooperation with Aboriginal representatives,
for the benefit of all Australians. Kalcadu has also been accorded international
recognition with its inscription on the World Heritage List.
Background

Prior to 1975 economic considerations were nearly always paramount in any
decision with regard to land use regulation in Australia. As the Hope Committee of
Inquiry into the National Estate found in 1974:
National Parks and other large reserves have generally been made only in areas
unwanted for any other purpose. Sectional pressures have ensured that other areas,
whether their potential is for agriculture, grazing, mining, forestry, water storage or
settlement, have largely remained unreserved.25

From the time of its election in 1972, in the face of the developing worldwide environmental consciousness, the reforming Federal Government of Prime
Minister Whitlam began to challenge the dominance of this developmentalist
ideology. One of the major environmental issues which the Government had to deal
with was the question of how best to balance the competing claims of conservationists
and developers in relation to the Alligator Rivers Region.
The Alligator Rivers region is situated east of Darwin, in the Northern
Territory, on the western edge of Arnhem Land, It comprises approximately 19,000
square kilometres.26 The values of the region from both the environmental and
economic points of view have long been recognized.27 The environmental values,
combined with the importance of this region to the Aboriginal people, led to claims by
conservationists that the area should be completely protected from exploitation.
Developers, on the other hand, have focussed on the wealth of natural resources,
including uranium and gold, which exist throughout the region. 28 During the latter
part of 1970, companies exploring for uranium in the Northern Territory announced
significant new discoveries at Naabarlek, Ranger, and Koongarra in the Alligator

25 Committee of Inquiry into the National Estate (1975), 77.
26 See Ranger Environmental Inquiry (1977), 15.
27 See the description of the property in Chapter VI.
28 The South Alligator uranium and gold field was discovered in 1953. Until 1965 uranium was
mined at a total of 13 mines by two companies, South Alligator Uranium Pty Ltd and United
Uranium Pty Ltd - Allen et al (1987), 71.
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Rivers region.29 During the early 1970s mineral prospecting licences covering much
of the region were issued.
The Whitlam Government was faced with the need to make a decision about
the extent to which these resources should be exploited, in the face of growing
sentiment that the region should be protected as a national park.30
In 1973 Whitlam announced that Cabinet had agreed to establish a national
park in the Alligator Rivers Region, to be given the name "Kakadu" for the Gagadju
language group of Aborigines which live in the area.31 In March 1975 the National
Parks and Wildlife Conservation Act, providing the legislative framework for the
proclamation of such national parks, received royal assent. In May of that year the
proposed boundaries of the Kakadu National Park were notified in the Commonwealth
Gazette.
The final proclamation of the park was again delayed, this time by a
proposal first put forward in 1974 by the Australian Atomic Energy Commission and
Ranger Uranium Mines Pty Ltd for a joint venture to mine and mill uranium at a
substantial site identified in the Ranger area. By instrument in the Australian
Government Gazette dated 16th July, 1975, Whitlam, in his capacity as Minister of
State for the Environment, directed that an inquiry into this proposal be conducted in
pursuance of section 11(1) of the Environmental Protection (Impact of Proposals)
Act 32

29 Gilpin The Australian Environment: 12 Controversial Issues (1980), 115.
30 The first proposals for a National Park in the Alligator Rivers Region had been put forward in
the early 1950s. A major proposal involving the dedication of 638 550 hectares in the region
as a national park was released by the Northern Territory Reserves Board in 1965 (Figgis and
Mosely (1988), 38). in 1970 a Department of the Interior planning team stated that
the National Park proposal in the Northern Territory is of national importance to all
Australians in the preservation of an area of outstanding natural resources, comparable with
any of the great parks in the world. (Meir and Balderstone (1987), 18).
31 /bic417. There are now only six Gagadju speakers left.
32 Section 11 of the Environment Protection (Impact of Proposals) Act 1974 provides that the
Minister for the Environment may direct that an inquiry be conducted in respect of all or any of
the environmental aspects of any matter referred to in section 5. That section lists the
following matters: the formulation of proposals, the carrying out of works and other projects,
the negotiation, operation and enforcement of agreements and arrangements, the making of
decisions or recommendations and the incurring of expenditure by, or on behalf of, the
Australian association with any other government, authority, body or person. Under Section 11
the Minister may, in the face of such matters, appoint a Commissioner or Commissioners to
conduct the Inquiry. Under this section Whitlam appointed Mr. Justice R.W. Fox, the Senior
Judge of the Australian Capital Territory's Supreme Court as Presiding Commissioner. He was
assisted by Mr. G.G. Kelleher, a civil engineer, and Professor C.D. Kerr, Professor of Preventive
and Social Medicine at the University of Sydney.
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The Inquiry (the Fox Inquiry) released its findings on the project in two
separate reports. The first report,33 which dealt with the general implications of
uranium mining from a national and international viewpoint, was tabled in Parliament
on 28th October, 1976. The second report, 34 covering the local and national
environmental aspects of the Ranger proposal, was presented on 25th May 1977. 35
The Inquiry recommended the creation, in the Alligator Rivers Region, of a
major international park which should include representative samples of all major
ecosystems of the Region. 36 It also recommended that provision be made for
Aboriginal ownership and management of the park. 37 On the Ranger proposal it
found that, if an adverse decision on the Ranger project was not made on the basis of
the general dangers of uranium mining and yellowcake export dealt with in a first
report, then the project should be allowed to proceed subject to strict environmental
safeguards.38 The Committee found that, 'the economic value and ease of
development of the known uranium ore bodies in the Region are strong arguments for
exploitation if mining or uranium in Australia is deemed desirable.' 39
The Fraser Government implemented almost all of the recommendations of
the Fox Inquiry. However, rather than declaring the whole area suggested by the
Inquiry as a national park at once, a course which the Inquiry had preferred, 40 the
Government chose to proclaim only a first stage, consisting of 6144 square kilometres.
This so-called "Stage 1" was based on the site which the Whitlam Government had
identified for proclamation in 1975, but also included an area surrounding the east
bank of the East Alligator River up to the coast and a large parcel of land to the west.
This area was proclaimed as a national park under section 7 of the National Parks and
Wildlife Conservation Act 1975 on 5th April, 1979. The Minister for the
Environment, Housing and Community Development, Mr. Groom had earlier stated
that stage 2 of the Park, encompassing the rest of the Region recommended for
inclusion by the Fox Inquiry, would be proclaimed 'as soon as the mineral resources of
the area have been reasonably identified.'"

33 Parliamentary Paper No. 309/1976.
34 Parliamentary Paper No. 117/1977.
35 The Commission heard a total of 303 witnesses, the evidence resulting in 13,425 pages of
transcript and 419 exhibits.
36 Ranger Uranium Environmental Inquiry (1977), 206.
37 Mid, 334.
38 Mid, 335.
39 Thi4 289.
40 /bid. 334.
41 Press release, 5th February, 1978.
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In accordance with the recommendations of the Fox report, the five areas
where there were to be uranium mining activities in the future were excised from the
National Park. The areas, which included Ranger, Jabiluka and Koongarra,
constituted about 1% of the stage 1 park area. 42 The site for a proposed regional
town, Jabiru, was included in the park. The Ranger Uranium project, based on a
project area of 78 square kilometres, was authorised under section 41 of the Atomic
Energy Act 1953, which provides for the mining of prescribed substances, including
uranium, to be authorised on behalf of, or in association with, the Commonwealth.
The mine commenced exporting uranium oxide (yellowcake) to the United States of
America, Japan and Korea in 1979. 43 As yet no uranium mining has been carried out
in the other excised areas.
On 3rd November, 1978 the traditional Aboriginal owners, having won
rights to much of the region under the Aboriginal Land Rights (Northern Territory)
Act, had leased it back to the Australian National Parks and Wildlife Service to be
used as a national park.
In October 1981 the World Heritage Committee accepted the Australian
Government's nomination of Kakadu Stage 1 for inscription on the World Heritage
List.44 At the meeting the Committee noted that the Australian Government
intended to proclaim additional areas to the Alligator Rivers Region as part of the
Kakadu National Park and recommended that such areas be included in the site
inscribed on the World Heritage List and that in the Region the environmental
protection measures specified in the relevant legislation continue to be enforced. 45
On 28th February, 1984 the Hawke Labor Government proclaimed the longanticipated stage 2 of Kakadu National Park. This stage was slightly larger than stage
1 and filled in a gap between the lower part of the earlier stage and the Northern coast.
The Ranger mine and other proposed uranium mines remained excised from the park.
In December of that year, a proclamation made by the Governor-General and notified
in the Government Gazette, joined stages 1 and 2 in a single park. Title to seven
percent of Stage 2 of the National Park has also been granted to the traditional land

42 See Gilpin The Australian Environment: 12 Controversial Issues (1980), 131.
43 Allen and Harris (1987), 73.
44 Along with the Great Barrier Reef, Kakadu was the first Australian site to be accorded this
honour.
45 Unesco doe. CC.81/Conf/00316, para 15.
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owners, again under a lease-back arrangement with the National Parks and Wildlife
Service.46
Stage 2 of the National Park was inscribed on the World Heritage List on 9th
December 1987. The nomination had first been considered by the World Heritage
Committee in 1986, but a decision had been deferred at the Commonwealth's request,
pending judgment in legal action taken by Peko-Wallsend against the decision to
nominate.47 The Government won an appeal in that case and the listing proceeded,
despite considerable opposition from the Northern Territory Government and mining
groups.4 8
Stage 3 of the Park, consisting of the southern most part of the region made
up of sections of the Gimbat and Goodparla Pastoral leases, was proclaimed on 5th
June 1988. At the same time a conservation zone, incorporating the rest of the leases
and including the highly prospective Coronation Hill site, was proclaimed in the
Government Gazette. BHP Gold Ltd and its joint venturers have recently completed
an environmental impact statement into the proposed mining of gold, platinum and
palladium at the Coronation Hill site. Following the release of this statement, the
Government announced its decision to proclaim the majority of the conservation zone
as part of Stage 3 of the National Park. The El Sherana and Coronation Hill sites have
been left in the conservation zone, pending an investigation by the Resource
Assessment Commission into the economic and conservation values of the area. The
Government intends to nominate stage 3 of the park for world heritage listing some
time in the future. 49 The whole of Stage 3 is now the subject of a land claim by
Aborigines.50
Management principles and Kakadu National Park
Mineral Exploitation

One of the major management issues with regard to the Kakadu region has
been the question of the appropriateness of exploitative land uses, particularly mining,

See Senate Standing Committee on Environment, Recreation and the Arts (1988), 7. The title
transfer to this land was delayed by litigation undertaken by mining groups in Minister for
Aboriginal Affairs v Peko-Wallsend (1986) 66 A.L.R. 299.
47 Minister for Arts, Heritage and the Environment v Peko-Wallsend (1987) 75 A.L. R. 218. This
decision is discussed in Chapter X.
48 The Northern Territory Government sent its Minister for Mines and Energy, Barry Coulter, to
lobby members of the World Heritage Committee in Paris against the listing of stage 2 - House
of Representatives Hansard, 8th December, 1987, 2942-3.
49 Senate Hansard, 10th December, 1987, 2883.
50 Senate Standing Committee on Environment, Recreation and the Arts (1988), 7.
46

220
in the area.51 Initially, the land use controversies were with regard to Stage 1 and 2.
This issue with regard to the proclaimed national park has now been resolved with the
legislative direction under section 10 (1A) of the National Parks Act that 'no
operations for the recovery of mineral shall be carried out in Kakadu National Park.'
These amendments relating to operations for the recovery of minerals were
inserted to implement a cabinet decision not to allow any mining in the National Park.
In September 1986, in the course of discussions relating to the plan of management for
stage 2 of the National Park, which had originally recognized the pre-existing interests
provided for in section 8B, the Cabinet decided not to allow any mining outside preexisting interests. Subsequently, a new plan of management for stages 1 and 2
together was developed. This plan replaced the previous expired plan which had
allowed exploration and mining to take place outside pre-existing leases with the
approval of the Governor-Genera1. 52 A later, Cabinet decision was taken not to allow
any mining in the Kalcadu National Park.
The issue now is whether mining should be allowed in other regions, and
particularly in the so-called conservation zone.
The amendments to the National Parks and Wildlife Act allowing the
declaration of conservation zones were accompanied by amendments to the
Environment Protection (Alligator Rivers Region) Act. This Act implements one of
the recommendations of the Ranger Uranium Inquiry by establishing the office of
Supervising Scientist for the Alligator Rivers Region, 53 with certain research and
reporting roles in relation to the environmental protection of the region. The primary
responsibilities of the office are to investigate the effect of uranium mining on the
environment of the area and to develop standards, practices and procedures for the
protection of the environment from these effects. The Act also establishes the
Alligator Rivers Region Research Institute, managed by the Supervising Scientist. 54
The 1987 amendments add to the Supervising Scientist's responsibilities that of
providing advice to the Government on the environmental aspects of exploration and
mining in the Kakadu conservation zone. In 1987 the Government also amended the

51 In June 1978, the Northern Territory (Self-Government) Act received Royal Assent. The Act
vested mineral rights in the Territory with the Northern Territory Government. In the same
year, however, pursuant to section 70 of this Act, the Commonwealth acquired from the
Northern Territory the area of land corresponding to the planned three stages of the Park and the
mineral rights for the area reverted to the Commonwealth- Senate Standing Committee on
Environment, Arts and Recreation (1988), 72.
52 Minister for Arts, Heritage and the Environment v Peko-Wallsend (1987) 75 A. L. R 218 at 533.
53 By section 4.
54 By section 23.
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Aboriginal Land Rights (Northern Territory) Act, including stage 3 of the Park in
Schedule 1 to the Act and thus making it readily available for land claim.
Subsection 8 of section 8A of the National Parks Act confers the power to
make regulations in relation to conservation zones on such subjects as operations for
the recovery of minerals, and the carrying on of fishing, pastoral or agricultural
activities for commercial purposes, among others. By amendment in 1987, such
regulations in relation to operations for the recovery of minerals have effect
notwithstanding that they may be inconsistent with interests in respect of land or in
respect of minerals on, in or beneath that land. The Government has stated that this
regulation-making power will only be used as a last resort if a company does not
accept additional terms and conditions which may be required as a result of
environmental assessment being attached to their interests. 5 5
Although the conservation zone, and even Stage 3 have not yet been
formally identified as world heritage areas, the proposed activities in them have
implications for the protection of the relevant areas. The South Alligator River has its
headwaters in Stage 3 and flows through the Conservation Zone before passing
through part of Stage 1.56 Thus, any pollution of the River as a result of mineral
activities, could damage the world heritage area. This highlights the importance, as
recognised by the World Heritage Committee, of providing a buffer zone around the
nominated area. 57 In order to achieve the result of giving an added layer of
protection to the actual world heritage site, there must be appropriate restrictions
placed upon land uses in the buffer zone. As a consequence of the potential impact of
activities at Coronation Hill on the world heritage area, the Senate Standing
Committee has recommended:
that any proposal for mining activity in the Conservation Zone should be examined
very carefully, and that approval should not be given if the proposal has the potential
to cause environmental damage within the catchment area of the South Alligator area
which might result in damage to areas of the Park 58
Accommodation of Residents and Tourists

Another management issue in the Kakadu National Park has been how to
accommodate residents and tourists. The National Parks Act provides for the
establishment and development of townships in the region where the plan of
management so provides." The section makes necessary the development of a town
55 House of Representatives Hansard, 18th March, 1987,1061.
56 Senate Standing Committee on Environment, Recreation and the Arts (1988), 99.
57 WHC/2, Operational Guidelines, para 17.
58 At 131.
59 Section 8C(1) and (3).
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plan. Section 8C also deals with a particular township proposed to be developed at
Jabiru in the Kakadu National Park to provide accommodation and services for
workers from the Ranger mine, near which it is situated. While the mine is excluded
from the National Park, the township of Jabiru was included in stage 1 of the Park.
The establishment of such a township is inconsistent with one of the major
management objectives with regard to the region, namely, the protection of the
natural and cultural values that it possesses. However, another management objective
specified by the authorities in relation to the Kakadu National Park is to establish a
town pleasant to live in.613
A major objective of the Kakadu plan of management is to reconcile the
interests of user groups having different interests which may be incompatible. 61 This
is achieved through zoning. The factors which have been identified to be taken into
account in defining zones include the distribution of flora, fauna and land systems,
sensitivity to soil erosion, potential for various types of recreation and land uses,
evidence of damage or disturbance by visitor use and significant cultural sites. 62 It is
recognised that areas of high nature conservation or cultural value need the greatest
protection, sometimes requiring restrictions on visitor use. 63 The management plan
implements four types of zones in relation to the Kakadu National Park. These are the
intensive management zone, the intermediate management zone, the minimum
management zone and the wilderness zone.64 The town and major tourist facilities
are contained in the intensive management zone. There are no permanent facilities in
the wilderness zone except those for protective purposes. 65 Within each of the four
major management zones restricted access areas may be established for specific
purposes such as scientific research and Aboriginal habitation. 66
Participation of Traditional Land Owners

Apart from the question of appropriate land use and the ways in which
conflicting management objectives can be realised, the other major management issue
in Kakadu relates to the participation of various parties, and particularly of the
traditional Aboriginal land owners in management preparation. The National Parks
Act allows for the participation by an Aboriginal Board in the preparation process.
Boards can be established in relation to prescribed parks and reserves by agreement
between the relevant Aboriginal Land Council, established under the Aboriginal Land
60 Australian National Parks and Wildlife Service (1980), 260-1.
61 Australian National Parks and Wildlife Service (1986), 27.
62 !bid
63 !bid
64 At 28.
65 At 30.
66 Ibid.
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Rights (Northern Territory) Act, and the Minister. These Boards are to consist of a
majority of Aboriginal members. A prescribed reserve is defined in the Act as Uluru
National Park, or any other park or reserve declared by regulation to be a prescribed
park or reserve. By regulation 79 of 1987, Kalcadu National Park is declared to be a
prescribed park for the purposes of Part IIA. As yet no such Board has been
established.

The question of whether a Board of Management should be established for
the National Park was addressed in the recent Senate Standing Committee Report on
the Potential of the Kalcadu National Park region. There was particular concern to
recognise the Northern Territory Government's and local interests groups' legitimate
claim to play a role in management of the Park. While the Northern Territory
Government made submissions to the Australian National Parks and Wildlife Service
on the draft plan of management, it felt that it had not played a sufficient role. 67 The
Report concludes that 'consultative mechanisms used in the management of the Park
can be improved.' 68 The Report strongly supports the creation of a Board to manage
the Park, which could accommodate the interests of government and industry as well
as of traditional Aboriginal owners."
The Aboriginal Land Rights Act addresses the issue of Aboriginal interests
in the Kakadu National Park. The Act establishes the administrative machinery to
protect the rights of the Aboriginal people in the Northern Territory and to deal with
Aboriginal Land, including Aboriginal Land Councils, Land Trusts and an Aboriginal
Benefit Trust Account. It provides procedures whereby claims can be made by or on
behalf of Aboriginal persons in the Northern Territory that are entitled by tradition to
its use or occupation. The Act also addresses particular issues in relation to the
granting of land, including restrictions on the granting or new mining interests and the
operation of proposed mines, particularly the Ranger Uranium mine.
Kakadu National Park is managed with many different objectives in mind,
including, facilitating settlement by traditional Aboriginal owners and their
involvement in the Park; improving and developing tourist facilities; establishing a
town pleasant to live in; managing ecosystems, plant and animal populations as
necessary and especially to control non-native species; and establishing long-term
monitoring to safeguard against Park values being affected adversely by Park use and
mining in neighbouring areas."
67 Senate Standing Committee on Environment, Recreation and Arts (1988), 215-216.
68 !bid, 219.
69 /bid 220.
70 Australian National Parks and Wildlife Service (1980), 260-1.
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The possibility of conflict between these management objectives means that
the development of management policies and strategies is inevitably complex,
requiring the resolution of difficult issues and the bringing together of competing
interests. It is not just a question of accepting some activities and banning others,
either completely or from certain places or at defined times. Even when activities can
be geographically segregated, as by banning mining within the Park, their impact may
be felt outside the area in which they are taking place... The problem is compounded
by the number of groups having an interest in the area and wanting a say in its
future.71
The Great Barrier Reef
Background
An analysis of the course of events which precipitated the enactment of
Commonwealth legislation for the protection and management of the Great Barrier
Reef demonstrates the emergence of the management issues which have had to be
dealt with in relation to the largest world heritage site. The region was included on
the World Heritage List in 1981 when the World Heritage Committee met in Sydney 72
and was found to satisfy all the natural heritage criteria set down in the Operational
Guidelines. However the battle for the Great Barrier Reef had been fought and won
long before its inclusion on the World Heritage List.
Since the 1960s developers had shown an interest in the Great Barrier Reef
for its potential for tourism development, 73 limestone-mining74 and oil drilling.
During the 1960s and early 70s a major conservation campaign to protect the Reef
took place.
The natural heritage qualities of the Great Barrier Reef were recognized
both within Australia and internationally 75 long before it was proposed for World
Heritage listing. Parts of the Reef had been protected under various pieces of
legislation prior to the enactment of Commonwealth legislation. The State Forests
and National Parks Act 1903-1948 (Queensland) enabled national parks to be gazetted
71 Senate Standing Committee on Environment, Recreation and Arts (1988), 215.
72 See Unesco document CC.81/Conf/00316.
73 See Wright (1977), 2. Also note the report in The Australian, 9th October 1975 regarding the
Queensland Government's proposal to develop a $50 million tourist scheme on North-West
Island, off Rockhampton, which brought about an outcry from conservation groups and others.
74 See Wright (1977), 6-9.
75 See, for example, Wright's account of a meeting she had with the head of the World Wildlife
Fund, whom she said was "frankly horrified" with the threats to the Reef and who offered to write
to the Commonwealth Government giving this view and to involve the Fund in a research
survey, ibid. 28.
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and was used until 1959. Under this Act, parts of Green Island and Heron Island were
gazetted as national parks.76 Further national parks in the Reef area were gazetted
under the Forestry Act 1959-1976 (Queensland). The first marine parks on the Reef Heron-Wistari and Green Island Marine Parks were also gazetted under this Act in
1974.77 In 1976 the powers under the State Forest and Forestry Acts were transferred
to the National Parks and Wildlife Act 1976 and Fisheries Act 1976 respectively.78
At various stages during the 1960s and 1970s the Queensland State
Government, led by the conservative National Party, pledged to protect the Reef.
Despite this pledge, the Government failed to discount drilling for oil on the Reef.
From 1967 the Government leased some 80,920 square miles of the Reef for oil
exploration79 The question of drilling for oil in the Reef Waters was a major issue in
both State and Federal elections in Queensland in 1969 when the Labor Party made it
a key campaign point after disclosures of shares held by the Premier of Queensland,
Mr. Bjelke-Peterson in Exoil. Exoil, renamed Oil Min had hoped to prospect for oil
in the Reef Area. 80
In the face of these proposals for development various conservation groups
mounted a campaign to save the Great Barrier Reef. In response to public concerns
over the issue of oil drilling the Reef Area and to news that a Japanese mining
company, Japex (Aus.) Pty. Ltd., planned to drill for oil in the Repulse Bay Area of
Northern Queensland,81 the Commonwealth and Queensland Governments established
separate Royal Commissions into Exploratory and Production Drilling for Petroleum
in the Area of the Great Barrier Reef on 5th May, 1970. These Royal Commissions
had identical terms of reference involving questions as to the risk of oil or gas leaks if
drilling went ahead; the probable effects of such a gas leak; the adequacy of existing
safety measures; and the probable benefits of oil drilling on the Reef. 82 The
Commissions sat in parallel and the same personnel were appointed to both. 83 The

76 Great Barrier Reef Marine Park Authority (1980), 4.
77 Ibid.
78 Ibid
79 Wright (1977), 32-33 where she quotes a letter from John Busst to the Prime Minister, John
Gordon in which he demonstrates the extent of these leases and asks the Commonwealth
Government to take "full control of the area now".
80 Australian 23.11.74.
81 Australian, 23.11.74.
82 Royal Commissions into Exploratory and Production Drilling for Petroleum in the Area of the
Great Barrier Reef (vol. 1), 2-3.
83 The three-man Commission was chaired by Sir Gordon Wallace, of Sydney, a former President of
the New South Wales Court of Appeal, with Dr. J.E. Smith, Director of the Plymouth Laboratory
of the Marine Biological Association of Britain and Mr V.J. Moroney, a consultant petroleum
engineer of Calgary, Alberta, Canada.

226
Commissions sat for two years and two months and produced a single report in
November, 1974. 84
The Commission was unanimous in its view that drilling should not be
permitted on any cay, island or reef or national park or marine park when declared. 85
There was, however, a divergence of opinion with regard to the rest of the area. Dr.
Smith and Mr. Moroney expressed the opinion that, subject to adoption of the safety
precautions, drilling could be permitted in designated areas. 86 The Chairman, on the
other hand, was of the view that all drilling throughout the Great Barrier Reef should
be postponed and be planned and permitted only after results of research into the short
and long-terms effect of such operations on the Reef were known. 87
Soon after receiving this Report, the Commonwealth Government moved to
enact the Great Barrier Reef Marine Park Act. There was a clear decision that no part
of the park should be subjected to oil drilling, although a decision to prevent oil
drilling in the whole area was not taken until 1983.
While mention was made of the possibility of nomination of the Great
Barrier Reef for World Heritage Listing (after the Convention was ratified by
Australia in 1974), this was not done until 1981. At the time when the
Commonwealth Government was seeking some means to protect the Reef, the
possibility of listing the site and implementing the World Heritage Convention
domestically does not seem to have been considered. In any case, it was clear that an
on-going management scheme, allowing for cooperation between the State and
Federal Governments and for the recognition of competing interests in the Reef, was
desirable.
Management of the Reef under the Great Barrier Reef Marine Park Act
The major management issues to be resolved were in relation to appropriate
land-uses, the ways in which conflicting land uses could be accommodated, and the
establishment of suitable management authorities where legitimate interests were
represented. These issues are dealt with in the Great Barrier Reef Marine Park Act.
The Commonwealth's power to enact the Great Barrier Reef Act did not derive from
the World Heritage Convention, but from its legislative powers in the offshore areas.

84 See vols 1 and 2.
85 Vol. 2, paragraph 3.4.4.
86 /bid, paragraph 3.4.5.
87 Ibid, paragraph 3.4.10.

227
The Commonwealth declared its sovereign rights over the territorial sea and
the continental shelf in the Seas and Submerged Lands Act 1973. 88 This Act sets out
the text of the Convention on the Territorial Sea and Contiguous Zone (1958) and the
Convention on the Continental Shelf (1958) in schedules to the Act. These
conventions recognise the rights of sovereignty asserted in the Act as rights which
belong to coastal States.
This Act survived a constitutional challenge by all the constituent states of
Australia in New South Wales v Commonwealth 89 (the Seas and Submerged Lands
Case). The states argued, firstly, that the legislation was not a valid exercise of the
external affairs power; secondly, that the states in 1900 had proprietary rights in
and/or legislative power over, the territorial seas adjacent to their coasts to the extent
of seaward of three miles and over the continental shelf and incline and; thirdly, that
neither the enactment of the Australian Constitution nor the emergence of Australia as
a nation state vested in Australia the territorial sea nor the continental shelf.
The High Court found the legislation to be constitutionally valid as an
implementation of the two conventions which conferred rights and responsibilities on
the nation state.90 Barwick CJ, Mason and Jacobs J found the legislation valid on the
additional ground that any law which related to things external or outside Australia
was a law with respect to external affairs, finding that the continent of Australia and
the island of Tasmania were bounded by the low water mark on the coasts. 91
Subsequent to this decision the Commonwealth and the States entered into
an agreement under which proprietary rights to the sea-bed and legislative powers over
the territorial waters up to a three mile limit from the shores adjacent to the States
were surrendered to the States by the Commonwealth.92 However, the agreement is
subject to a number of reservations including, in particular, the continuing operation
of the Great Barrier Reef Marine Park Act 1975.
Land Use in the Great Barrier Reef

The issue of appropriate land use is dealt with in the provision of the Great
Barrier Reef Marine Park Act for a marine park, to be known as the Great Barrier
Reef Marine Park, consisting of such areas in the Great Barrier Reef Region as are

88 In sections 6 and 11.
89 (1975) 8 A.L. R. 1.
90 Per Barwick CJ, 361.
9 1 Per Barwick CJ, 360.
92 See the Coastal Waters (State Title) Act 1980 (C/W).
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declared to be parts of that Park.93 These areas are to be subject to zoning plans. 94
Areas which are declared by zoning plans to be special zones are managed in
accordance with the National Parks and Wildlife Conservation Act 1975 as if they
were parks or reserves.95 Section 32(7) of the Marine Park Act provides that in
preparing zoning plans, regard shall be had to the following:
(a) the conservation of the Great Barrier Reef;
(1)) the regulation of the use of the Marine Park so as to protect the Great Barrier Reef
while allowing the reasonable use of the Great Barrier Reef Region;
(c) the regulation of activities that exploit the resources of the great Barrier Reef
Region so as to minimise the effect of those activities on the Great Barrier Reef;
(d) the reservation of some areas of the Great Barrier Reef for its appreciation and
enjoyment by the public and
(e) the preservation of some areas of the Great Barrier Reef in its natural state
undisturbed by man except for the purposes of scientific research.

Zoning plans are to be prepared by the Great Barrier Reef Marine Park
Authority after receiving representations from interested persons. 96 Interested persons
may make representations in relation to a proposed zoning plan, 97 after which the plan
is finalised and submitted to the Minister for the Environment who can then alter it. 98
Finally the plans are submitted to the Federal Parliament. 99
Operations for the recovery of minerals are prohibited throughout the Marine
Park, 103 except where the Authority gives its approval for the purpose of research and
investigations relevant to the establishment, care and development of the Marine Park
or for scientific research. 01 By regulations made in 1983, drilling for petroleum is
also prohibited in any part of the Great Barrier Reef Region that does not for the time
being form part of the Marine Park.102 Thus, it was not until 1983 and a change of
Government that the decision was taken to prevent all oil drilling on the Great Barrier
Reef. The taking of certain fish, discharge or deposit of waste, littering and
spearfishing, are also prohibited by regulation. 103 There is a broad regulation-making
93 Section 30.
94 Section 32.
95 Section 32(5).
96 Section 32(2).
97 Ibid
98 Section 32(10) and (11).
99 Section 33.
100 Section 38(2). This implements the recommendation of the Royal Commission that no drilling
should be allowed in the Marine Park.
101 Section 38(3).
102 Statutory Rules 1983 No. 232, regulation 4.
103 Statutory Rules 1983 No. 262.
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power in section 66 of the Act which, inter alia, permits the making of regulations for
giving effect to, and enforcing the observance of, zoning plans. 104
Management authorities for the Park are also created under the Act. The
Great Barrier Reef Authority is created by the Act. 105 Membership of the Authority is
to consist of a full-time Chairman and two other members appointed in a part-time
capacity. 106 These members are to be persons with qualifications or extensive
experience in a field related to the functions of the Authority. 107 One of the part-time
members is to be appointed by the Governor-General on the nomination of the
Queensland Government. 108 Failure of the Queensland Government to nominate a
person with the necessary qualifications within 3 months after the invitation to
nominate will result in another person being appointed.l 09 Thus, the Act seeks to
ensure that suitably qualified persons are members of the Authority, while at the same
time acknowledging the right of the Queensland Government to have some say in the
makeup of the Authority.
The functions of the Great Barrier Reef Authority are provided for in section
7 and include: to make recommendations to the Minister for the Environment in
relation to the care and development of the Park; to carry out, and arrange for other
institutions or persons to carry out, research and investigations relevant to the Park; to
prepare zoning plans for the Park; to provide the Minister with information and advice
relating to agreements between the Commonwealth and Queensland on the Park, and
relating to financial assistance for the Park and other miscellaneous functions. The
authority is advised by a 15-member Consultative Committee," 0 which can also
furnish advice direct to the Minister in respect of matters relating to the operation of
the Act.111
The Committee membership is to consist of a member of the Authority and a
minimum of 12 other members, one-third of which shall be nominated by the
Queensland Government.n 2 There is a proviso that if the Queensland Government
104 Section 66(1) provides that:
The Governor-General may make regulations, not inconsistent with this Act or with a
zoning plan, prescribing all matters required or permitted by this Act to be prescribed for
carrying out or giving effect to this Act.
105 Section 6.
106 Section 10.
107 Section 10(6).
108 Section 10(3).
109 Section 10(4).
110 Sections 20 and 21.
111 Section 21(1).
112 Section 22.
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fails to nominate, the Minister may appoint a person or persons not nominated by the
Queensland Government. There are no requirements set down for qualifications of
members of this Committee. There is therefore room for purely political
appointments to be made. The effect of this will be minimal, however, in view of the
fact that this is merely an advisory, rather than a decision-making body.
The Great Barrier Reef Ministerial Council coordinates Government policy
on the Reef. 113 Day-to-day management of declared sections of the Marine Park is
undertaken by officers of the appropriate Queensland authorities who, in discharging
these responsibilities, are subject to the Great Barrier Reef Marine Park Authority. 114
The Implementation of the Great Barrier Reef Marine Park Act
There was some considerable delay in the implementation of the Great
Barrier Reef Marine Park Act, which fuelled speculation that both the Fraser
Government and Bjelke-Petersen State Governments did not want to exclude the
possibility of oil drilling on the Reef. 115 However, following Australian Conservation
Foundation and other conservation groups, the Government Leader in the Senate,
Senator Carrick gave an unequivocal assurance that the Government would not permit
drilling on the Great Barrier Reef. 116 However, on 4th June 1979, the Prime
Minister, Mr. Fraser, left open the possibility of oil drilling when he stated in
Parliament that the Government had accepted the recommendation of the Chairman of
the Royal Commission that:
petroleum drilling should be postponed and planned and permitted only in the light of
and with the aid of full scientific knowledge of all the effects of oil pollution, direct and
indirect, short and long term on the coral and other marine life ... of the Barrier
Reef. 117

The first section of the Great Barrier Reef Marine Park, the Capricornia
Section, was proclaimed on 21st October, 1979 thus ensuring that no operations for
the recovery of minerals would go ahead in that 12,000 square kilometre southernmost area of the Reef. 118 On 14 June 1979, the Prime Minister of Australia and the
Premier of Queensland in establishing the Great Barrier Reef Ministerial Council
affirmed that the basic policy intention of both governments was to ensure that the
Great Barrier Reef was to be recognized and preserved as an important feature of
113 This Council was established by the Prime Minister of Australia and the Premier of Queensland
on 14th June, 1979.
114 Section 42.
115 See The Australian 10.4.78, 21.2.79, 9.5.79 and 17.5.79.
116 The Australian 31.5.79.
117 Great Barrier Reef Marine Park Authority Annual Report 1978-1979,1.
118 In accordance with section 38 of the Act.
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Queensland's and Australia's heritage. 119 In 1981, the Great Barrier Reef, Stage 1 of
the Kakadu National Park and the Willandra Lakes Region of New South Wales
became the first Australian sites to be inscribed on the World Heritage List. At that
stage, much of the Reef remained to be declared as part of the Park under section 31
of the Great Barrier Reef Marine Park Act.
When including the site on the World Heritage List the World Heritage
Committee expressed concern that only a small proportion of the area nominated for
the World Heritage List had been proclaimed to be within the Great Barrier Reef
Region as defined in the Great Barrier Reef Marine Park Act. It requested the
Australian Government to take steps to ensure that the whole area was proclaimed
under relevant legislation as soon as possible and that the necessary environmental
protection measures were taken.120
Since listing of the site, four substantial parts of the Reef have been
proclaimed as part of the Marine Park. The Cormorant Pass Section was proclaimed
on 30th October 1981, the Cairns Section on 19th November 1981, the Far Northern,
Central and Southern Sections on 31st August 1983, and the Townsville and Inshore
Southern Sections in October 1983. 121 The Southern, Inshore Southern, Central and
Townsville sections were later consolidated into two sections - the Central and
Capricornia - in order to improve the cost-effectiveness of zoning and management
activities.122 Ninety- eight percent of the Region is now within the Marine Park. 123
The first zoning plan, for the Capricornia section of the Park, came into
effect on 1 July 1981, following extensive research and public comment. 124 The
Great Barrier Reef Marine Park Authority has described the zoning system as
providing:
a basis for the management and regulation of usage within the section and defines the
range of activities permitted within each zone so they are compatible with each other
and with the need to conserve the natural qualities of the Great Barrier Reef.125

119 Great Barrier Reef Marine Park Authority Annual Report 1979-80, 1.
120 Unesco document CC.81/Conf/003/6.
121 See regulation 4(1) of the Great Barrier Reef Marine Park Regulations, no. 262 of 1983.
122 News Release by Minister for Home Affairs and Environment, Mr. Barry Cohen, M.P., on 16th
October, 1984,1133.
123 Department of Arts, Heritage and Environment, Summary Report and Proceedings of the
Conservation and the Economy Conference (1985), 5.
124 Great Barrier Reef Marine Park Authority Annual Report 1978-9, 5. A study group was formed
by the Authority to study strategy options in relation to zoning. The Directors of the
Queensland National Parks and Wildlife and the Queensland Fisheries Services and technical
specialists in the fields of environmental management and planning were invited to join the
study group.
125 Great Barrier Reef Marine Park Authority Annual Report 1979-1980, 11.
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The zoning plans specify six types of zones. These are the General Use 'A'
and 'B' zones, the Marine National Park 'A' and 'B' zones, the Scientific Research
Zone and the Preservation Zone. The General Use Zones permit a wide range of
activities including commercial fishing. The Marine National Park Zones provide for
recreational and scientific activities with the 'B' zone providing unrestricted public
access to an area protected from fishing and collecting. The Scientific Research Zone
allows approved research to be carried out protected from the influences of
recreational activities, fishing and collecting. The Preservation Zone maintains areas
undisturbed except for special research. 126 Eighty percent of the Capricornia Section
is unrestricted except for the recovery of minerals and commercial spearfishing. Over
70% of the total area of the Cairns section has been similarly zoned as General Use
"A". An additional 22% of the section, designated General Use "B" provide areas for
reasonable use free from the effects of traveling and commercial shipping. Four reef
areas in this section are classified for scientific research and four are preservation
areas. 127
Within certain zones, areas of restricted activity can be established. These
areas can be given one of three designations. Replenishment Areas can be closed
from time to time to fishing and collecting for a specified period to allow for recovery
of fish and any other resource stocks. In Seasonal Closure Areas all activities are
restricted on a seasonal basis to protect from human intrusion important bird and turtle
nesting sites. Reef Appreciation Areas are small areas provided on reefs subject to
heavy usage where fishing and collecting are not allowed so the public can observe
and appreciate relatively undisturbed marine life. Finally, Reef Walking Areas, are
also small areas subject to heavy usage in which educational reef walking trails are
established. 128
As we have seen, the Great Barrier Reef Act requires that the public be
given the opportunity of commenting on zoning plans. 129 The Great Barrier Reef
Marine Park Authority has taken this obligation very seriously, running public
information campaigns designed to get the greatest amount of public input possible.
The Authority has generally received an excellent response to these campaigns. 130
126 Great Barrier Reef Marine Park Authority Annual Report 1980-81,11.
127 Australian Foreign Affairs Review, Nov. 1983, 752.
128 Great Barrier Reef Marine Park Authority Annual Report 1980-81, 11.
129 By section 32(8), (9) and (10).
I 30 Great Barrier Reef Marine Park Authority Annual Report 1981-2, 2. The Authority received 200
submissions from the public in relation to the zoning plans for the Cairns and Cormorant Pass
sections of the Park and stated that they had received in these representations some very useful
information which would not have been available from other sources.
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The general regulation-making power in section 66 of the Great Barrier Reef
Marine Park Act has been noted. Certain provisions of the zoning plan are outlined
in more detail by the Regulations. The regulations define certain words and phrases
used in the zoning plans, 131 outline procedures for obtaining permits where entry to a
zone is restricted,132 create offences where ones are entered for a purpose other than
that permitted under the zoning plani 33 and in relation to taking of certain fish and the
discharge or deposit of waste or litter. 134
An analysis of the management authorities and principles for management
under the zoning system established under the Great Barrier Reef Marine Park Act,,
illustrates how management issues in world heritage areas can be resolved. Its central
features are: the establishment of joint management and advisory bodies, allowing for
cooperation between the State and Federal Governments through persons with relevant
expertise; and its provision for the zoning of the Park, allowing for a concept of park
administration under which the widest range of human usage is possible, consistent
with the conservation of the natural qualities of the Reef. 135 Developments such as
operations for the recovery of minerals are inconsistent with the world heritage
qualities. Such activities are therefore banned in all zones. But there is no reason
why fishing and tourist projects should not proceed in certain areas, and in its
allowance for such activities, with considerable public input to aid in determining
appropriate zones. The Great Barrier Reef scheme offers an ideal model for effective
on-going management of the large Australian natural world heritage sites.
Conclusion
Management objectives for world heritage properties must be established
within a framework which has as its primary objective the conservation of the values
for which the site was identified as part of the heritage of the world. The conservation
of such areas is in accord with the principles of sustainable development, because of
both the scientific role they play and the social factor of providing places for
recreation and tourism. From the case studies examined in this chapter, certain
prescriptions for the management of world heritage properties can be developed.

131 By Statutory Rules No. 262 of 1983, regulation 6 defines the words "collecting and
"commercial netting" in the zoning plans.
132 !bid, regulation 7.
133 Regulation 13.
134 Regulation 14, 15 and 1.
135 Great Barrier Reef Marine Park Authority Annual Report 1981-2,1.
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First, exploitative activities such as mining are inconsistent with the special
status of world heritage areas, and should be prohibited. The decisions to prevent
exploitative activities in Kakadu and in the Great Barrier Reef must be commended,
although there was considerable delay in making them.
Second, effective protection of these areas is not achieved simply by a
prohibition on activities within the world heritage site. For example, activities in the
"Conservation Zone" have the potential to damage the Kalcadu world heritage area.
The recent decision of the Federal Government to include most of the Conservation
Zone in the National Park and to subject the remainder to a full Inquiry, while
generally seen as a political move to placate conservationists, achieves a desirable
result. It ensures that issues which will affect the management of the world heritage
area will be carefully considered before a project is allowed to proceed which could
damage the values for which the region has been listed. The problem of the
conservation zone illustrates that the preservation ecological integrity in world
heritage area may involve management controls on areas outside the primary site to be
protected.
Third, the accommodation of competing interests, and particularly the need
to provide facilities for those who seek to enjoy and investigate the very qualities for
which these sites have been protected, will inevitably require some compromise. In
both case studies we have seen how this has been achieved through a zoning system.
Such a zoning system will not only involve the provision of facilities for tourists and
residents, but also the complete exclusion of such facilities, and indeed any human
activity except scientific research, from some areas. The details of appropriate zones
should be worked out by scientists and ecologists to ensure that they are of sufficient
size and include buffer zones to protect the ecological integrity of the various areas.
Fourth. competing interests are vested in different groups in the community,
and compromise will require the involvement of such groups in decision making. As
relevant, representatives of various levels of government, tourist operators, traditional
land owners and residents, as well as other interested groups should be able to
participate in the development of management objectives and plans for achieving
those objectives. Such a broad range of participation will help to prevent, or at least
reduce, conflict.
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CHAPTER X
CONTROVERSY AND CONFLICT IN THE IMPLEMENTATION OF THE
WORLD HERITAGE CONVENTION IN AUSTRALIA
Introduction
The process of the implementation of the World Heritage Convention in
Australia has been fraught with conflict and controversy. This has reflected the broader
conflict between the State and Federal levels of Government (which has both a political
and a constitutional aspect), between private land owners and Governments, and
between environmentalists and developmentalists. This Chapter thus explores the
political context for the controversy over world heritage matters in Australia, the
constitutional challenges to attempts to implement the World Heritage Convention
domestically, the attempt by private land owners to enforce their rights in world
heritage properties, the economic context of the debate over world heritage matters and,
finally the claims of those who seek to carry out recreational activities in world heritage
properties. While these contexts are dealt with separately, it must be remembered that
they are inexorably linked. Political factors as well as legal uncertainties have inspired
constitutional challenges, and the economic context has had an effect both upon
conflict between State and Federal Governments and upon the attempts by private land
owners to enforce their rights in world heritage properties. The controversy over
recreational land use is in some ways a narrower instance of the more general conflict
between conservationists and developmentalists. It is this conflict which lies at the
heart of all controversy and conflict over the implementation of the World Heritage
Convention in Australia.

2

Australian world heritage sites are generally very large, natural heritage sites,
which often contain valuable mineral resources. This fact, combined with the
traditional reliance of the Australian economy on the exploitation of natural resources,
means that the consequences of restrictions on land use following world heritage listing
for those with private interests, for the States, and for the national economy can be
significant. In the campaigns over the Great Barrier Reef, Western Tasmania, Kakadu
National Park and the Queensland Rainforests, developers have claimed the right to
exploit natural resources to the protests of conservationists.
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The Political Context
We preceded our discussion of the implementation of the World Heritage
Convention in Australia with an examination of the constitutional framework for
environmental decision making in this country. This complex, pluralistic power
system, combined with the centralisation of Government as a natural consequence of
improvements in transport and communications and the expansion in areas of "national
interest", has created a situation where, particularly in the more conservative, less
central States, politicians have been able to gain public support from the rhetoric of
"States' Rights".
These politicians emphasise State interests, and the perceived dangers of the
erosion of State powers through "interference from Canberra". This political
phenomenon is reflected in the fact that at the 1982 Federal election when the Labor
Party was voted into office on a platform of Commonwealth intervention to protect the
Franklin River from the Gordon below Franklin hydro-electric scheme, the Liberal
opposition won all of the five Tasmanian Federal seats. While the Liberal Party
opposed the construction of the dam, their policy was not to interfere with decisions
which, in that Party's view, were properly made at State level. These political factors,
as well as the uncertainty about the extent of the Commonwealth's powers to interfere
with State decisions on land use, have spurred State Governments to engage in High
Court challenges to Commonwealth attempts to protect the world heritage. The
constitutional challenges have been primarily related to the use of the external affairs
power. in the implementation of the Convention in Australia.
The Constitutional Context
In Chapter V we noted that the Commonwealth does not have a power with
respect to environmental matters but that, nonetheless, it can use its other powers in the
Constitution to regulate on these matters, particularly with regard to the protection of
the world heritage. Doubts as to the extent of these powers and the operation of both
express and implied constitutional protections for the States have resulted in three
major legal challenges to Commonwealth attempts to protect the world heritage.
These are:
- Commonwealth v Tasmania (the Tasmanian Dam Case)
- Richardson v Forestry Commission of Tasmania (the Tasmanian Forests Case)
- Queensland v Commonwealth.
An analysis of these cases indicates the extent of controversy over the implementation
of the World Heritage Convention in Australia.
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Commonwealth v Tasmania (The Tasmanian Darn Cace) 1
Background
The first such case arose when the Tasmanian Liberal Government, led by
Premier Gray, supported the construction of the Gordon below Franklin hydro-electric
scheme within an area excised from the Franklin-Lower Gordon Wild Rivers National
Park. The attendant construction of the dam would have resulted in the destruction of
some of the features of the Tasmanian world heritage area, including the flooding of
parts of the unique Franklin River. The Federal Liberal Government of Mr Fraser had
nominated the region for listing but refused to interfere with State land-use policies to
prevent the dam from going ahead. The Labor Party, led by Mr Hawke, had targeted
the conservation vote in the central mainland States by promising to use all its
constitutional powers to protect the region from this development.
Following its election in 1982, and in the face of the Tasmanian
Government's determination to proceed with the construction of the dam, the Hawke
Labor Government purported to stop the scheme from going ahead by enacting the
World Heritage Properties Conservation Act (discussed in Chapter VII) and adopting
two sets of regulations, under the Heritage Act and the National Parks and Wildlife
Conservation Act.
This intervention was vigorously opposed by the State Government, which
launched a legal challenge to the constitutional validity of the Act and regulations.
While the Act relied in part upon the corporations and people of a particular race
power s2 (see Chapter V), it is the High Court's analysis of the extent of the external
affairs power which is crucial for our discussion of the implementation of the World
Heritage Convention in Australia. It is this power on which the Commonwealth will
primarily rely in seeking to regulate State land-use policies with regard to world
heritage areas.
The National Parks and Wildlife Act 3 was used as an interim measure to
provide protection for the Western Tasmanian Wilderness National Parks prior to the
first sitting of the Hawke Labor Government. The Act had been in place since 1975
but section 69, enabling regulations to be adopted to implement the World Heritage
Convention, among other international agreements, had not yet been used.

1
2
3

(1983) 46 A.LR 625. For analyses of this case see Lane (1983) and Bates (1984).
For a discussion of the constitutional framework for environmental decision making in Australia,
and a consideration of the extent of the corporations and people of a particular race powers, see
Chapter V.
This Act is analysed in Chapter VII.
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The World Heritage (Western Tasmania Wilderness) Regulations 4 which
were made Under the National Parks Ac4 applied to areas which together formed the
subject area of 14,125 hectares. 5 This was the area excised from the National Park and
proposed as the site of the dam and associated works and the major part of the water
storage area behind the dam. The excised area constituted a small part of the property
on the World Heritage List. The protective provisions were contained in regulation 5.
This regulation prohibited certain acts within the area to which the regulations applied
without the consent of the Minister, including: constructing a darn, or associated works;
erecting buildings; killing or cutting down trees; and constructing any road or vehicular
track. More generally, the regulation prohibited, without the consent of the Minister,
any other act that was likely to adversely affect the conservation or preservation of the
area as part of the world cultural or natural heritage. The regulations also imposed
liability for such acts on the controller of the relevant area, if the controller failed to
take reasonable steps to prevent the doing of the acts Penalties for offences under the
regulation were fines of $5 000, and the provision for penalties was specified as not
intending to preclude the courts from granting an injunction, declaration or other relief.
Provision was made for compensation for acquisition of property, being such amount as
was agreed or, failing agreement, as was determined by a court of competent
jurisdiction.
When the World Heritage Properties Conservation Act was enacted, the
Government made regulations under that Act. The first regulations were to declare
that relevant parts of the world heritage property formed part of the cultural heritage or
natural heritage, thus making it an identified property? The whole of the Parks as
they stood before the excision of the HEC land for the purpose of building the dam
were "identified property" by virtue of section 3(2)(a)(i) because they had been
included on the World Heritage List. However, regulations declared that the
Wilderness National Parks and an area adjacent to the Franklin and Gordon Rivers
which included the dam site (the Franklin natural area) formed part of the natural
heritage. Also, a specific area of the Franklin-Lower Gordon Wild Rivers National
Park, including certain caves, were declared part of the cultural heritage (the Franklin
cultural area).
The next step was for the making of regulations specifying prescribed acts
under sections 9, 10 and 11. This followed the proclamation, on May 26th 1983, of
various parts of the site by the Governor-General as a property to which those sections
4

5
6
7

No. 31 of 1983.
Regulation 2.
Regulation 5(3).
No. 65 of 1983.
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applied under section 6(3), 7 and 8(3). The Franklin-Lower Gordon Wild Rivers
National Park and the Franklin natural and cultural areas were proclaimed to be
properties to which section 9 applied. Under the World Heritage Properties
Conservation Regulations (Amendment), 8 a regulation 4 was inserted which provided
that for the purposes of paragraphs 9(1)(h) and 10(2)(m) of the Act, each of the
following acts is prescribed in relation to each relevant property:
(a) carrying out works in the course of constructing or continuing to construct a dam that,
when constructed, will be capable of causing the inundation of that relevant property or
any part of that relevant property;
(b) carrying out works preparatory to the construction of such a dam;
(c) carrying out works associated with the construction or continued construction of such
a dam.

The Constitutional Challenge
The World Heritage Properties Conservation Act and these regulations were
challenged by Tasmania. Counsel for Tasmania sought to have some limits set to the
kind of treaties which could be implemented under the external affairs power. In the
first major case on this point, R v Burgess, 9 the possibility of limitations on this power
was suggested but not defined. In the second major case, Koowarta v BjelkePetersen,lo the ratio decidendi was provided by one judge only, Stephen J, who had
required the treaty to be of international concern. The other majority judges, Murphy,
Brennan and Mason JJ 11 were of the view that it was enough that by entering into a
genuine international treaty Australia had assumed an international obligation to enact
domestic laws notwithstanding that they were purely domestic in character. The
correctness of Koowarta was common ground between the parties. 12 The question
then became what was meant by requiring the treaty to be of international concern.
Counsel for Tasmania were particularly concerned to give expression to
essential qualifications on the exercise of the external affairs power. They suggested
that disruption to the federal balance would result from the Commonwealth
Government being able to implement a treaty on any subject matter which was not
independently within its legislative competence. 13 It was submitted by counsel for
Tasmania that only treaties of special international concern should be able to be
implemented under the external affairs power and that the question of what treaties
were of international concern could be settled by three tests which must be satisfied in
order for the the exercise of the external affairs power to be justified. First, does the
enactment of the law constitute an implementation by Australia of an obligation
8
No. 67 of 1983.
9
(1936) 55 CL R 608.
10 (1982) 153 CLR 160.
11 At 463-4,472-3, 486-7.
12 Dam Case , 688.
13 On this point see Mason 1, 692-695, Murphy J, 727-728, Brennan J, 772-774.
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imposed on it by the Convention; in other words, would Australia be in breach of an
obligation imposed on it by the Convention if it failed to enact the law or some law
substantially to the same effect? Second, does the subject-matter of the Convention to
which the law gives effect in the manner in which it is treated, involve in some way a
relationship with other countries or with persons or things outside Australia? Third, is
the subject-matter of the Convention to which the law gives effect something which,
although it related to domestic activity, affects relations between Australia and another
or other countries? 14
The crucial issue on the facts in this case related to the question of obligation
under the World Heritage Convention. The judges' responses to this question are
explored below.

The Question of International Concern
With regard to the question of the necessity for a treaty to create international
obligations, the majority judges found that the World Heritage Convention did impose
obligations, despite its rather non-obligatory language. The judges however expressed
the opinion that it was not necessary for an agreement to do so in order for it to be able
to be implemented under the external affairs power. 15
On the specific question of whether the World Heritage Convention imposes
obligations on States Parties, the Commonwealth relied on Article 5 of the Convention
which required each State Party to take the appropriate legal, scientific, technical,
administrative and financial measures necessary for the identification, protection,
conservation, presentation and rehabilitation of this heritage.I 6 Counsel for Tasmania
pointed out, however, that Article 5 provided only that each State Party should
'endeavour, in so far as possible, and as appropriate for each country' to carry out the
measures in that Article. Tasmania argued that these qualifications were indications
that, in ratifying the Convention, Australia did not undertake international obligations
which it should be able to fulfil under the external affairs power.
The majority gave several different reasons for reaching their conclusion that
Australia was subject to obligations under the Convention. The major reasons given
were that:
- Article 5 was expressed as a command, and that the discretion in the section was as to
the manner of performance and not as to whether to perform or not. 17

14 At 690.
15 Mason J, 690, Murphy J, 734.
16 Article 5(d).
17 Per Mason J , 698.
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- Unesco had adopted a recommendation at the same time as the Convention. This
implied that the subject of world heritage was considered sufficiently important to deal
with it in a convention, creating obligations, as contrasted to the subject of the national
heritage, which need only to be dealt with in a recommendation, which did not create
obligations. 18
- Treaty obligations will necessarily not be as defined as contractual obligation in
municipal law and that 'taking into account the imprecise standards of obligations under
international law, for the purposes of the external affairs power, the Convention, in
particular Article 5, imposes a real obligation.' 19
- An obligation for the purposes of section 51(xxix) can be regarded as such if failure to
act in conformity with it is likely to affect Australia's relations with other nations. 20 and
that, therefore, 'there is a clear obligation upon Australia to act under Articles 4 and 5,
though the extent of that obligation may be affected by decisions taken in good faith.' 21
- Finally, 'unless one is to take the view that over 70 nations have engaged in the
solemn and cynical farce of using words such as "obligation" and "duty" where neither
was intended or undertaken, the provision of the Convention impose real and
identifiable obligationS.' 22
Another matter raised by Tasmania in relation to the question of obligation
was the existence of a so-called "federal clause" in Article 34 of the Convention. For
the majority the existence of this clause was not materia1.23 In the words of Mason J:
Paragraph (a) of the article makes it clear that in the case of a central legislative power
possessing legal jurisdiction to implement the provisions of the Convention, the State
Party to the Convention has an obligation to implement the provisions of the Convention.
It is otherwise where the central legislative power has no jurisdiction to implement the
provisions. Then the obligation of the State party to the Convention is to inform the
constituent organs in the federation and makes recommendations for the adoption of the
provisions. The existence of the power conferred by section 51 (xxxix) has the
consequence that para (a) of art. 34 imposes an obligation on the Commonwealth of
Australia to implement the provisions of the Convention by legislation enacted by the
Commonwealth Parliament. 24

For the minority, on the other hand, who concluded that the Commonwealth had no
power to implement the provisions of the Convention, the clause was of no
importance.25

18 At 699.
19 Per Murphy J , 735.
20 Per Brennan J , 777.
21 Ibid.
22 Per Deane J , 808.
23 Murphy J, 735, Mason 1, 700, Brennan J, 779, Deane J, 808-809.
24 At 700.
25 Per Gibbs CJ, 674.
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In summary, then, the majority judges rejected the need for there to be more
evidence of international concern than simply the fact that the Convention had been
entered into.26
The minority judges argued that if there were no obligations in the treaty then
that was evidence that the matter dealt with was not of sufficient international concern
to justify implementation under the external affairs power. Concluding that there were
no obligations in the World Heritage Convention, and that its terms were merely
recommendatory, the minority found that there was not sufficient international concern
with regard to the protection of the world heritage for the Commonwealth Government
to be able to implement it under the external affairs power. 27
Even should one accept the view that the Convention does not create
obligations it can be seen that in measuring international concern the minority judges
are taking account only of the document itself which, in my view, is insufficient to
show the degree of international concern about the matter and particularly to show
whether or not Australia's international relations are going to be damaged by a failure
to comply. For example, they took no notice of the fact that, after the National Parks
had been accepted for listing there had been considerable concern expressed by the
international community about the dangers to it and that the Commonwealth
Government had been asked by the World Heritage Committee to place the property on
the List of World Heritage in Danger. 28 Also, the minority did not take account of the
pressure from the international community, inspired by the involvement of such people
as the Duke of Edinburgh and world-renowned botanist David Bellamy as well as news
of the Franklin Blockade, on the government to protect the area. It would not have
been possible for the court to take account of these factors and assess their importance
objectively, and that is the essential flaw of the "international concern test".
The only real limitation which the majority judges imposed on the sorts of
treaties which can be brought within Commonwealth power was that the treaty must be
bona fide, or not entered into as a 'mere device'.29 In other words, legislation
purportedly enacted under the external affairs power would be ultra vires if it could be
shown that the Government only entered into the treaty which is allegedly implemented
by the legislation in order to bring some subject matter within its domestic legislative
competence. Clearly there are unlikely to be circumstances where the evidence of mala
26 Per Mason J, 692, Murphy J, 729, Brennan J, 771 and Deane J, 804.
27 See 671.
28 As we have seen in Chapter III, this List is provided for in Article 11.4 of the Convention and is
seen to be a List that includes only such property forming part of the cultural and natural heritage as
is threatened by serious and specific dangers.
29 See Brennan J, 79, Deane J, 805.
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fides would be clear enough for the Court to invalidate the implementation of the treaty.
It would also be extremely difficult to establish that the only reason for entry into a
treaty was to enable the Federal Government to legislate on a topic.
The Validity of the Regulations and the Act
Given the majority view that the World Heritage Convention could be
legitimately implemented in Australia using the external affairs power, the question
remained as to what type of domestic legislative measures were justified by the power.
The case turned on the question of whether the regulations under the National Parks
and Wildlife Act, those under the World Heritage Properties Conservation Act and the
Act itself were valid exercises of the Commonwealth's external affairs power. On this
point, Murphy J stated:
The fact that a subject becomes part of external affairs does not mean that the subject
becomes, as it were, a separate, plenary head of legislative power. If the only basis upon
which a subject becomes part of external affairs is a treaty, then the legislative power is
confmed to what may reasonably be regarded as appropriate for implementation of the
provisions of the treaty. 3°

The first question related to the validity of section 9 of the World Heritage
Properties Conservation Act. This section prohibited a series of acts without
ministerial consent within an area to which the section was proclaimed to apply, and
also enabled the making of regulations to prohibit further acts. Mason and Murphy JJ
were of the view that this section was valid in its entirety as being appropriate for the
This was
implementation of the provisions of the World Heritage Convention.
because of the fact that by section 13(1) of the World Heritage Properties Conservation
Act the Minister, in determining whether or not to give a consent pursuant to section 9,
is to have regard only to the protection, conservation and presentation, within the
meaning of the Convention, of the property. 3 I Tasmania had argued that in so limiting
the Minister's discretion, the legislation was not appropriate to the implementation of
the treaty. Counsel referred to the fact that the regulations under the National Parks
and Wildlife Act enable the Minister to take into account and balance considerations
which compete against the protection and conservation of the property. On this,
Mason J concluded that:
The discretion which it (section 13(1)) confers on the Minister gives emphasis to the
protection, conservation and presentation of the property. As such, it is the central
element in a regime of control which is reasonable and falls well within the area of
judgment left to Australia by Article 5(d) of the Convention. 32

30 At 730.
31 See Mason 1, 706.
32 At 707.
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Brennan and Deane JJ joined the minority judges in invalidating section
9(1)(a) (g) of the World Heritage Properties Conservation Act. The argument of
Brennan and Deane JJ was that it was impossible to conclude that these prohibitions in
their application to all protected properties at all times would contribute to the
protection and conservation of those properties, as required by the Convention. 33
Thus, the provisions were too wide. Further, the Act failed to provide sufficiently to
ensure that the exercise of the ministerial discretion to permit the activities would
pursue the objects of the Convention and no other purposes. 34 In addition, section
13(1) does not give the Minister any power to delegate his consent nor does the Act
make provision for an administrative system for the reception and disposition of
applications for consent.35 Thus, there was no real attempt to set up a licensing
system and this was fatal to the bulk of section 9 of the Act. Deane J placed emphasis
upon the lack of proportionality between the provisions of section 9(1)(a) to (g) and the
purpose of protecting and conserving the relevant property. 36
-

Section 9(1)(h) of the Act was found to be valid by all the majority judges.
This was because that subsection permits the prescription of an act in relation to a
particular property and thus authorizes the making of a regulation which is conducive
to the protection and conservation of the property. 37 As Deane J found:
the power to prescribe an act for the purposes of para (h) is limited by the purpose for
which it exists, namely, the purpose of preventing or avoiding damage or further damage
to or destruction of the particular property, and is exercisable only in relation to an act
which could reasonably be considered to be a possible cause of, or contributing factor to,
such damage or further damage or destruction. 38

The validity of the regulations made under section 9 will then depend upon the terms of
those regulations.
Section 9(2) was found to be invalid by Brennan J because it contains a
general prohibition against damage of or destruction to "any property to which the
section applies", which could be seen as protecting the property as a whole. Thus, a
particular act which, though damaging to or destructive of a part of the property, is
beneficial to the whole would nevertheless fall within the prohibition. 39 For example,
it may have been necessary to create a fire break in order to protect the world heritage
property. Such an act would be prohibited under the section because it would be
damaging to the particular area involved, although beneficial to the protection of the

33 See Brennan J, 786.
34 See 786-787.
35 Per Brennan J , 787.
36 At 811.
37 Per Brennan J, 787.
38 At 812.
39 At 787.
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rest of the property. Brennan therefore argued that section 9(2) was not an appropriate
implementation of the Convention. This approach ignores the reality that, in such a
situation, Ministerial consent would undoubtedly be given for the creation of a fire
break. For Deane J, section 9(2) was an appropriate implementation of the Convention
because the prohibited act must be such as to damage or destroy the property. 40
In summary, Justices Mason and Murphy found the whole of section 9 of the
World Heritage Properties Conservation Act to be valid. Justices Brennan and Deane
found section 9(1)(a)-(g) to be invalid, but 9(1)(h) to be valid and severable from the
rest of the section under section 15A of the Acts Interpretation Act 1901.41 While
Deane J agreed with Mason and Murphy JJ that section 9(2) was valid, Brennan J
found it to be too broad. Thus, a majority of judges found section 9(1)(a)-(g) and 9(2)
to be invalid.
So far as the regulations under section 9(1)(h) were concerned, a majority of
judges found these to be valid. Brennan J concluded that the facts prescribed to each
relevant property were conducive to the performance of the obligation under Articles 4
and 5 of the Convention. Deane J agreed. 42
A majority of judges found the regulations under the National Parks and
Wildlife Act to be invalid. Deane J found the regulations prima facie valid because,
although the limitations imposed were very wide, they were limited in their application
to the HEC area.43 However, he found that in relation to these Regulations the
Commonwealth had brought about a position where the HEC land is effectively frozen
unless the Minister consents to the development of it.' 4 He thus concluded that the
making of these regulations amounted to an acquisition of land. Deane J concluded
that the compensation which would represent "just terms" for this acquisition of
property would be the difference between the value of the HEC land without and with
the restrictions. 45 His Honour concluded that the compensation provisions of the
World Heritage Properties Conservation Act did not provide for just terms because
they
in effect, ensure that, unless a claimant agrees to accept the terms which the
Commonwealth is prepared to offer, he will be forced to wait years before he is allowed
even access to a court, tribunal or other body which can authoritatively determine the
amount of compensation which the Commonwealth must pay.46
40 At 812.
41 Ibid.
42 At 823.
43 At 821.
44 At 823.
45 At 829.
46 At 832.
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He also pointed to the fact that no provision was made for the payment of interest
during the period between the acquisition and the time at which the person can make a
claim for compensation.47 Deane J thus joined the minority judges in finding the
regulations under the National Parks and Wildlife Act to be invalid.
The Tasmanian Dam Case has great significance for Australian constitutional
law. It is also of significance so far as the international community is concerned. As
was pointed out to the World Heritage Bureau by the Australian authorities, the
decision of the Australian High Court was of importance for two reasons:
First, the decision constitutes the first test of the application of the World Heritage
Convention in a court of law. Secondly, most of the judges were of the clear view that
each Party to the Convention has an obligation to do all it can to protect sites on the World
Heritage List which are situated within its own national boundaries. Although decisions
of the High Court of Australia are not, of course, binding on other countries, it is certain
that the Tasmanian Dam Case and judgement will be of considerable importance and
relevance as and when other Parties to the Convention encounter a similar problem. 48

Richardson v the Tasmanian Forestry Commission (the Tasmanian Forests Case49
The decision in favour of the Federal Government in the Dams Case did not
put an end to constitutional challenges by the States in relation to legislative measures
implementing the World Heritage Convention. The second such constitutional
challenge arose regarding the preservation and conservation of the Lemonthyme and
Southern Forests region of the State of Tasmania. The region contains extensive tracts
of eucalypt forests which are accessible for harvesting as commercial timber. For
some time before 1987 the Tasmanian Forestry Commission (a statutory commission)
had proposed and in fact commenced exploitation of the timber in the Lemonthyme and
Southern Forests. Logging in these forests was opposed by conservationist groups and
the Federal Government on environmental grounds.
After unsuccessful attempts to satisfactorily agree on the future management
plan for the forests, the Federal Government enacted the Lemonthyme and Southern
Forests (Commission of Inquiry) Act, which has been examined in some detail in
Chapter VII. As we have seen, the Act, inter alia, established a Commission of
Inquiry (the Helsham Inquiry) to advise the Federal Government whether or not there
were any world heritage areas, or areas which needed to be protected to preserve
existing world heritage areas, within the Lemonthyme and Southern Forests. The

47 Ibid.
48 Unesco Doc. SC.84/Conf.00417, 3.
49 (1988) 62 A.LJ.R 158. For analyses of this case see Tsamenyi and Bedding (1988); Starke
(1988); and Boer (1988).
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legislation also made it unlawful to continue forestry operations in the forests pending
the findings of the Commission of Inquiry.
The Tasmanian Forestry Commission ignored the legislation and logging
operations continued. To prevent the destruction of likely world heritage areas in the
forests pending the determination of the Helsham Inquiry, the Federal Minister for the
Environment, Arts and Heritage brought an action against the Tasmanian Forestry
Commission, with the support of the Tasmanian Government, challenged the
constitutional validity of the legislation.
The first issue before the High Court related to the terms of reference of the
Helsham Inquiry. The defendants did not question the constitutionality of the
Commonwealth decision to establish the Commission of Inquiry into the Lemonthyme
and Southern Forests. They argued, however, that the terms of reference of the
Commission were broader than was justified under the World Heritage Convention in
that, in addition to inquiring into potential world heritage values, it was also charged
with evaluating the forest industry in Tasmania to establish whether there were viable
economic alternatives to exploitation of the disputed forests.
On this point, four Justices expressed an opinion.
Mason CJ and Brennan J held that:

In a joint judgment,

the scope of the inquiry which the Commission is undertaking is desired to inform the
Executive government so that it may determine the course which it is to take with respect
to the areas in question, having regard to its obligations under the Convention."

What this means is that it is relevant to Australia's international obligations for the
Commonwealth Government to be informed as to the economic consequences of any _
actions it may take with respect to fulfilling its obligations under the World Heritage
Convention.
The second fundamental issue in the case before the Full Court was whether
the provision for interim protection of an area not yet identified as part of the world
heritage or integral to the protection of any world heritage area, was a lawful exercise
of the Commonwealth power under section 51(xxix) of the Constitution of the
Commonwealth of Australia (the external affairs power). In other words, the issue was
whether the obligations of Australia under the World Heritage Convention extended to
items not yet identified as having world heritage values.

50 (1988) 62 ALJ. R. 158, 161. Wilson and Dawson JJ expressly agreed.
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The question whether the World Heritage Convention imposes an obligation
on Australia to take measures to protect the cultural and natural heritage was posed in
the Tasmanian Dam Case and was answered in the affirmative. However, in that case
the dispute concerned the Western Tasmanian Wilderness Parks which had been
included on the World Heritage List in 1982, well before Commonwealth legislative
action was taken. In the present case, not only had the areas not been listed, but they
had also not yet been identified as possessing world heritage characteristics. In fact,
the whole purpose of establishing the Helsham Inquiry was to advise the Government
whether the whole or parts of the Lemonthyme and Southern Forests areas were of
world heritage value.
In relation to this issue, the defendants submitted that the Commonwealth
Government had no obligations in relation to the Lemonthyme and Southern Forests
because they had not yet been identified as world heritage areas. Further, they argued
that there was no reasonable basis on which the Government could conclude that there
may be world heritage values in the forests.
All seven Justices, either expressly or impliedly, recognised that the
Commonwealth Government has a constitutional right to protect potential world
heritage areas on an interim basis pending identification, where there is a reasonable
basis for supposing that obligations may arise. This is because the taking of such
action is incidental to the State's duty to ensure the protection of the heritage and the
attainment of the objects of the Convention. A submission by counsel for the
Attorney-General for Queensland (an intervener) that the Convention posed a
sequential order of obligation - that is, that without identification there was no
obligation of protection, was rejected by Mason CJ and Brennan J on the grounds that
the absence of such action by way of interim protection would expose the property to
the possibility of irreparable damage.5 i This is a practical approach. There may not
be a specific obligation in the World Heritage Convention to protect areas prior to
identification (although there is a duty to identify) but, if the ultimate aim of the
Convention is to be realised, it is necessary for the Commonwealth Government to take
legislative action to provide for interim protection.
With regard to the defendants' submission that there was no reasonable basis
on which the Commonwealth Government could say that there was a possibility of the
existence of world heritage values in the Lemonthyme and Southern Forests, the
majority Judges found it a necessary limitation on interim protection that there be a
reasonable foundation for the decision that the property has likely world heritage
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values. They concluded that, on the strength of affidavit evidence submitted by the
plaintiff when seeking an injunction in the earlier case, there was sufficient ground for
the legislature to make a judgment that obligations could arise in relation to the
Lemonthyme and Southern Forests under the World Heritage Convention.
The Court had also to determine whether the legislation relied on, particularly
section 16 of the Act, was appropriate and adapted to the implementation of the World
Heritage Convention
The significant differences between the Judges in the
Tasmanian Forests Case arose over this question of limitations on the implementation
of the treaty in a domestic legislative form. The defendants attacked the validity of
section 16 on the ground that it went beyond the legitimate implementation of the
World Heritage Convention Counsel for the defendants sought to draw an analogy
between section 9(1)(a) (g) of the World Heritage Properties Conservation Act, which
was declared invalid in the Tasmanian Dam Case and section 16 of the Lemonthyme
and Southern Forests Act.
-

The majority Judges found section 16 of the Lemonthyme and Southern
Forests Act to be wholly valid because the proscribed activities were both more
circumscribed than in the Tasmanian Dam Case and also applied only in the particular
protected area. The Judges found the kinds of forestry activities prohibited to be,
generally speaking, acts involving a potential risk of injury to any qualifying area. 52
Although their Honours admitted that some acts prohibited may be so trivial that they
did not present a significant risk to world heritage values and, further, that some acts
(such as the building of a fire-break) could be of positive benefit to the area,
nevertheless the legislation was still "a means for effectuating a desired end which is
within power, namely, ensuring the protection of land which may be identified as part
of the World Heritage". 53
Section 18 and the compensation provisions noted in chapter 3 were crucial
in the decision of the majority Judges that the legislation was proportionate to the
obligations of Australia under the World Heritage Convention. Section 18 provided
that in determining whether or not to give consent under section 16 the Minister shall
have regard only to Australia's international obligations under the Convention. Mason
CJ and Brennan J. were of the view that the provision allowing the Minister to give his
consent to any of the prohibited activities, along with the instruction that in making a
decision he was to have regard only to Australia's international obligations, should be
understood as disentitling the Minister to refuse consent except when refusal was

52 Ibid.
53 See Mason CJ and Brennan J, Wilson 1, 169 and Toohey J, 183.
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necessary for the protection of the heritage or otherwise for the satisfaction of
Australia's obligations under the Convention. 54
The minority Judges (Deane and Gaudron JJ) dissented on this point. Deane
J invalidated the proscription of all activities except active logging, which he said was
severable from the others and therefore valid. Deane J's decision was based on the
view that only logging would in all circumstances present a real risk to any world
heritage values in the Lemonthyme and Southern Forests.
Six of the seven Judges therefore upheld the particular prohibition on logging
in the area. Gaudron J was in dissent. She attacked the lack of proportionality in the
size of the area and the measures taken to protect it. As the protected area included
private farm and grazing land, Gaudron J was of the view that section (1)(a)(b) and (c)
must, 'be viewed as operating to protect the general environment of the area, and not
merely the features which may be of outstanding universal value within the
contemplation of the Convention. 65 That section, according to Gaudron, J. 'is not, on
the material before the Court, reasonably capable of being viewed as appropriate or
adapted to the circumstances that the areas may be or contain areas constituting part of
the World Heritage. 956
By so deciding, Gaudron J. ignored a crucial point for which the Tasmanian
Dam Case is authority; that when the Parliament exercises the external affairs power
so as to carry into effect or given effect to a treaty, it is for the Parliament to choose the
means by which this is to be achieved, provided the means are capable of being
reasonably considered appropriate and adapted to that end.
_ Since it was not known whether any parts of the Lemonthyme and Southern
Forests were world heritage areas, or whether any areas needed protecting as a buffer
zone to world heritage areas, the Commonwealth Government could not have further
restricted the area in which the activities were prohibited.
It should also be borne in mind that section 8(5) of the Act instructed the
Commission to give priority to identifying areas which were definitely not qualifying
areas, and to notifying the Minister so that any such areas could be excluded from
protection. Further, the prohibited activities of section 16 were generally of a kind
which were likely to damage any world heritage areas and if, in a particular
circumstance, they were not likely to do so, then the Minister would be obliged to give
Ibid, 164.
55 'bid, 189.
Ibid.
56
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his consent to their performance. A decision not to give consent would be judicially
reviewable under the Administrative Decisions (Judicial Review) Act 1977. The
Lemonthyme and Southern Forests (Commission of Inquiry) Act was therefore
reasonably capable of being considered appropriate and adapted to the circumstances
existing in relation to the protected area. In fact, both Deane and Gaudron JJ stated
that if the Commonwealth had presented evidence that the other proscribed activities
posed a real threat to possible world heritage values, they may well have been prepared
to uphold their prohibition.57
The Tasmanian Forests Case is a progression from the Tasmanian Dam
Case. Counsel for the defendants in the Tasmanian Forests Case did not seek leave to
re-argue the decisions in the earlier case because the facts were significantly different.
Wilson J correctly stated the differences in the two cases as follows:
The striking feature which serves to distinguish the facts for the present case from those of
the Tasmanian Dam Cave is that no provision of the Act applies to any area which is
known to form part of the World Heritage. There is no suggestion that the provisions of
the World Heritage Properties Conservation Act 1983, which apply to property forming
part of the World Heritage, have any application. Indeed, the primary task of the
Commission of Inquiry into the Lemonthyme and Southern Forests established by the Act
is to inquire into and report whether there are any qualifying areas. 58

Despite these significant differences, the Tasmanian Dam Case has certainly become
further entrenched in Australian constitutional law as a result of its application as
precedent in the High Court.
The decision in the Tasmanian Forests Case is also a significant addition to
environmental law in Australia. The Tasmanian Dam Case is authority for the
proposition that the Commonwealth Government is entitled to enact legislation to
protect properties inscribed on the World Heritage List so long as that legislation is
reasonably capable of being regarded as appropriate and adapted to the purposes of the
World Heritage Convention. The decision in the Tasmanian Forests Case is further
authority that Commonwealth legislation to provide interim protection for areas in
relation to which there has been a legislative judgment that obligations may arise under
the World Heritage Convention will also be declared intra vires, provided again that
the legislation is appropriate and adapted. The decisions in the two cases provide a
comprehensive legal framework for the implementation of the World Heritage
Convention in Australia.

57 Per Gauclron J, 189 and Deane J, 176.
58
Ibid, 17.
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Queensland v The Commonwealth59
The most recent challenge to the implementation of the World Heritage
Convention arose in relation to the Queensland world heritage rainforests. In July 1983
the Douglas Shire Council announced its intention of bulldozing a road north from the
Daintree River towards Cape Tribulation and Bloomfield. This would have had a
considerable detrimental effect on the rainforest of North-Eastern Queensland. 60 After
some attempts at negotiation and compromise on the part of the Commonwealth
Government, the Prime Minister and the Minister for Environment announced on 5
June 1987 that the Commonwealth would nominate the forests for World Heritage
Listing and use its external affairs power to protect the area. This was despite bitter
opposition from the Queensland State Government. It became necessary to use the
World Heritage Properties Conservation Act to ensure protection for this site, which
was included on the World Heritage List in December 1988.
Following the proclamation of the site as a property to which section 9 of the
Act applied in January 1988, regulations were made to prohibit activities under section
9(1)(h) of the Act's' Regulation 3A(2) provided that for the purposes of paragraph
9(1)(h) of the Act, each of the following acts is prescribed in relation to the relevant
property:
(a) for the purposes of, or in the course of carrying out, forestry operations:
(i) killing, cutting down or damaging a tree in, or removing a tree or part of a tree from,
the property;
(ii) constructing or establishing a road or vehicular track within the property; or
(iii) carrying out any excavation works within the property;
(b) pei mitting, authorising, directing or ordering, or purporting to permit, authorise, direct
or order, the doing of an act of a kind referred to in paragraph (a).

Following the amendment of section 9 by the Conservation Legislation
Amendment Act 1988, new regulations were made 62 which prescribed the same acts for
the purposes of section 9(1). In April of 1988 further acts were prescribed by
regulation 3B.63 The regulations were designed to prevent continuation of work on
the Daintree Road and prohibited constructing, establishing, or continuing to construct
or establish a road; carrying out work preparatory to an act referred to in paragraph (a)
(quoted above); and carrying out work associated with an act referred to in paragraph
(a) (quoted above). 64 Following the inclusion of the Queensland Wet Tropical
Rainforests on the World Heritage List in December 1988, another proclamation and
new regulations, prohibiting the same acts were made.
59 Unreported Decision of the High Court of Australia, no. 29/1989.
60 For an analysis of the background to the dispute see Davis (1984), 71-73; Lipman (1985).
61
No. 2 of 1988.
62 No. 47 of 1988.
63 No. 68 of 1988.
64 "Road" is defined to cover only any road or vehicular track in either of two parishes which would
connect the Captain Cook Highway and the Peninsula Developmental Road.
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Prior to the inclusion of the Rainforests on the World Heritage List
Queensland took action before Mason CJ for interlocutory injunctions to restrain the
submission of the property for World Heritage Listing and to prevent the making of
relevant proclamations and regulations. 65 This application was refused on four
grounds. The first was that given the nature of the decision to nominate, the court
would require the plaintiff to make out a clear, if not a strong, case for relief before
granting an interlocutory injunction. 66 The second ground for the refusal to grant the
application was that the courts generally do not restrain the Executive Government
from making regulations as if a plaintiffs case is well-founded the regulation is invalid
and should be challenged after the exercise of the power. 67 Third, the issue of whether
the High Court needed to be independently satisfied of the world heritage qualities of
the property before declaring an exercise of the external affairs power intra vires, was
said to be appropriate to be decided after the lodgment of the submission. 68 Finally,
there had been delay in making the application for interlocutory relief.
Following the making of proclamations and regulations under the World
Heritage Properties Conservation Act, the Queensland Government sought a
declaration of invalidity of the proclamation of the property. 69 The proclamation
which was challenged was made under section 6(3) of the World Heritage Properties
Conservation Act. Such a proclamation, as we have seen in Chapter VII, enables the
Governor-General to declare a site to be a property which is being or is likely to be
damaged or destroyed. In order to enable the Governor-General to make the
proclamation, the property must be an identified property under section 3A (about
which there was no doubt as the property had been listed). In addition, one of the
situations listed in section 6(2) must be satisfied; that is, the protection of the property
must be a matter of international obligation; or be necessary or desirable for the
purpose of giving effect to a treaty; or be a matter of international concern. This
requirement ensures that a situation justifying the exercise of the external affairs power
exists.
The argument of counsel for Queensland was that the fact that the property
had been listed was not conclusive evidence of it being cultural or natural heritage and
that the court must be independently satisfied of the site's qualities in order for the
proclamation to be valid. This was in view of the fact that the duty under Articles 4
and 5 of the World Heritage Convention is to protect the natural and cultural heritage
65 See State of Queensland v. The Commonwealth (1988) 77 ALR 291.
66 At 295.
67 Ibid.
68 At 294.
69 High Court Unreported Decision, no. 29/1989.
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and not listed items as such. This issue had not been addressed in the Dam Case. In
that case, counsel for Tasmania did not attempt to argue that because the obligation
was to protect the cultural and natural heritage and not listed items as such, the High
Court had to be independently satisfied that the Wilderness National Parks did
constitute a part of the world heritage, thereby justifying the exercise of the external
affairs power. The High Court in the Dam Case seemed prepared to accept the fact of
world heritage qualities from the listing of the property.
Counsel for the Commonwealth submitted that the inscription of the property
in the World Heritage List by the World Heritage Committee is sufficient and
conclusive to establish that there is an international duty to protect and conserve it.
The plaintiffs' application was unanimously rejected by the High Court.
Mason CJ., Brennan, Deane, Toohey, Gaudron and McHugh JJ, in a joint judgment,
emphasized the role which nomination for listing plays:
Although the status of property as part of the cultural heritage or natural heritage follows
from its qualities rather than from their evaluation either by the relevant State Party or by
the World Heritage Committee, a State Party which evaluates a property as part of the
cultural and natural heritage and submits it to the Committee for listing thereby furnishes
the international community with evidence of that status. 70

Dawson J, while agreeing with the rest of the court that the proclamation was
valid, took a different line of reasoning. He concluded from examining the
Convention that it is for a State Party to identify for itself the cultural and natural
heritage on its territory 71 and that this is not a matter for the World Heritage
Committee. He based this reasoning particularly on Article 12 of the Convention
which states that the fact that a property belonging to the cultural or natural heritage has
not been included in either the World Heritage List or the List of World Heritage in
Danger shall in no way be construed to mean that it does not have an outstanding
universal value for purposes other than those resulting from inclusion in these lists.
Given that the obligation is to protect the cultural and natural heritage and not listed
items as such: 'Once identified, even if there is a refusal to enter such a property in the
World Heritage List, it does not cease to be part of the cultural or natural heritage and
the obligations imposed by the Convention in relation to it remain in force: 72 He
concluded that once a property has been identified as part of the cultural or natural
heritage, then for the purpose of section 6(2) of the Act there is an international
obligation requiring its protection or conservation and conservation of the property will

70 At 10.
71
At 17.
Ibid.
72

255
be necessary to give effect to the Convention. Other paragraphs of section 6(2) may
also apply:73
The High Court was right in dismissing the plaintiffs' application. Once a
property is listed there is an international obligation to protect it: 74 In acting under the
Heritage Act to achieve that protection, the Commonwealth is acting within its external
affairs power. The issue of whether or not the High Court believes a property to be of
world heritage value is irrelevant to Australia's international obligations and therefore
irrelevant to the validity of any proclamation made in pursuance of these obligations.
Following the decision in Queensland v the Commonwealth there is now no
room for challenges to any protective measures on the basis that a site nominated for
listing or inscribed in the List is not in fact part of the cultural or natural heritage.
However, as we have seen, in the Tasmanian Forests Case it was made clear by the
High Court that some limited inquiries will take place where challenges are made to
interim protection provided for a site subject to an inquiry into its world heritage
values. The Court stated that such protection would only be within power if the
legislature had made a reasonable judgment that world heritage values may exist in the
protected area. Should the Government seek to rely on that part of section 3A which
requires that the property be part of the cultural and natural heritage and be declared by
regulations to be such, then there would be an obligation upon the court to hear and
decide challenges based on the site's actual qualities.
Private Interests in World Heritage Properties
The most publicized of the conflicts over the implementation of the World
Heritage Convention have involved issues of constitutional law. Recently, however,
the issue of the rights of those with private interests in property proposed for world
heritage nomination, which they wish to develop, has become the subject of litigation
in Peko-Wallsend v Cohen. 75
The case arose when the applicants challenged a Cabinet decision to
nominate Stage II of the Kalcadu National Park for World Heritage Listing. The
nomination was submitted to the World Heritage Committee in accordance with Article
11 of the World Heritage Convention.
The applicants had been accumulating mining interests in some 30 small
areas of Stage II of the Kakadu National Park, making up about one percent of the total
73 At 22.
74
At 11.
75 (1986) 70 AL R. 523.
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area of that stage, since the early 1970s. 76 They feared that a consequence of listing of
the property would be to render those interests liable to be extinguished under the
World Heritage Properties Conservation Act 1983. They argued that, in view of the
potential effect of nomination, making the property an identified property under the
World Heritage Properties Conservation Act, on their private interests in Kakadu Stage
II, the rules of natural justice or procedural fairness required that they be given an
adequate opportunity to be heard before a decision to nominate was made.
An interlocutory mandatory injunction was granted to the applicants on 24th
November 1986. Beaumont J ordered that the respondents should inform the World
Heritage Committee that the Federal Court had directed them to inform the Committee
of the following:
(a) that the applicants claim to be entitled to certain mining rights over an area of
approximately 65 square kilometers situated within the boundaries of the Stage II
extension which area is described in the schedule hereto;
(b) that the applicants have recently commenced proceedings in the Federal Court of
Australia seeking to restrain the consent of the Commonwealth of Australia to the listing
and to require that consent be withdrawn;
(c) that the proceedings have been fixed for a final hearing to commence on 8 December
1986;
(d) that it is anticipated that the proceedings will conclude on 12 December 1986 and that
the judgment of the Court will be given shortly thereafter;
(e) that with a view to preserving the status quo until judgment in the proceedings in
respect only of the area described in the schedule (and not otherwise), the Federal Court of
Australia has directed the respondents to request the World Heritage Committee to defer
until further notice its consideration of so much of the application for listing as includes
the area described in the schedule.77

An appeal to the Full court against these orders failed and special leave to appeal was
refused by the High Court of Australia. 78 The Australian Government thus asked the
World Heritage Committee to defer until its 1987 meeting the application in respect of
Stage II, a request which was acceded to.
Final judgment in the case was handed down on 22 December 1986 when
Beaumont J. made a final declaration that the decision of the Executive to nominate
Stage II of the Kakadu National Park for inclusion on the World Heritage List was
void. The issues in the case related to the nature of the decision made by the Cabinet,
the effect of that decision on the applicants and to whether such a decision was
judicially reviewable generally, and subject to natural justice in particular. Amongst

76 Mid, 527.
77 See (1986) 68 A.L R. 394.
78 Ibid.
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the specific issues raised by the case were two important questions which have not been
previously litigated: whether a decision of a Westminster-style Cabinet may be the
subject of judicial review and whether there exists any obligation to afford natural
justice to persons whose interests are likely to be affected adversely by a proposed
Cabinet decision. 79
In refuting the applicants' claim that the decision to nominate was judicially
reviewable, the respondents argued that the decision in question involved the royal
prerogative to make and implement treaties and therefore was not susceptible to any
kind of judicial review. Justice Beaumont rejected this suggestion, finding that the
source of the power to nominate was multiple: first, the common law prerogative;
second, the executive powers conferred by section 61 of the Constitution; third, the
provisions of the World Heritage Properties Conservation Act so far as they pick up
the process of submission under Article 11 of the Convention. 80 He found that even if
the decision to nominate had its sole source in the prerogative, it would not follow that
the decision would thereby be immune from judicial review. 81 Citing authority in
support of the view that the exercise of statutory and even executive power by
representatives of the Crown was judicially reviewable, Beaumont J. concluded that:
Assuming for the purposes of the argument that the decision to nominate Kalcadu Stage II
for listing was derived solely from the prerogative, it would not follow that such an
exercise of executive power could not be subject of judicial review on the grounds of
procedural impropriety, at least where private property rights or privileges of the kind held
by the applicants are involved. 82

Justice Beaumont then considered the question of whether it could be said
that the applicants would be prejudiced in relation to their property or privileges by
reason of the decision to submit Kalcadu Stage II for inclusion of the World Heritage
List and whether they were thus entitled to natural justice in the making of the decision.
Looking at the nomination in the context of the World Heritage Properties
Conservation Act, Beaumont J found that the nomination of a site has an international
aspect in terms of the provisions of the Convention and a municipal aspect as a
condition precedent to the availability to the Government of the provisions of the
Heritage Act.83 It was only reasonable to suppose that the Government would seek to
invoke any power conferred upon it under the municipal law with a view to

79 See Wilson J. in Minister for Arts, Heritage and Environment v. Peko-Wallsend (1987) 75 A.LR
218, 229.
80 See Peko-Wallsend v. Minister for Arts, Heritage and Environment (1986) 70 AL R 523, 548.
The Heritage Act in fact makes no mention of any Cabinet power to nominate a property for listing
in accordance with Article 11.
81
lbid , 549.
82 At 550-551.
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eliminating, so far as possible, any mining activity in Stage 11. 84 Beaumont J further
noted that the Government is obligated under the Convention to take all appropriate
steps to procure the listing of the site and thereafter to take appropriate steps to secure
its protection while there is no obligation on the Commonwealth enforceable under
domestic law to provide protection for property rights. 85 Referring to the fact that
property rights and privileges have traditionally been regarded as a class of case which
attracts the protection of natural justice, Beaumont J concluded that the probability that
the applicants' interests would be affected in this way meant that they could challenge
the decision to nominate and they were entitled to be accorded natural justice.
The judge rejected the argument of the respondents that the applicants had in
fact been given adequate opportunities to be heard and had availed themselves of
these opportunities. The respondents pointed to the fact that the applicants had known
for years of the proposal to nominate the area and had been making submissions to the
Government on the issue over many years. 86 Beaumont J was of the view that
fairness required that the applicants be given reasonable notice of the proposal to
nominate Kakadu Stage II and be given an opportunity to present a submission to
Cabinet as a body in support of their case.87 On the basis of these findings, Beaumont
J. declared the Cabinet decision void. The Commonwealth appealed this decision.
In Minister for Arts, Heritage and the Environment v. Peko-Wallsend the
Full Court of the Federal Court of Australia overturned the decision of Beaumont J.
All the appeal judges found that the decision to nominate was made under the
prerogative and that such decisions may, in some circumstances, be open to judicial
review. However, Bowen CJ was of the view that the whole subject-matter of the
decision involved complex policy questions relating to the environment, the rights of
Aboriginals, mining and the impact on Australia's economic position of allowing or not
allowing mining as well as matters affecting private interests such as those of the
respondents to the appea1. 88 His Honour concluded that this put the decision beyond
review by the court.
Sheppard and Wilcox JJ expressly stated that the case was not based on the
exercise by Cabinet of any statutory power, but rather was an exercise of prerogative
power." Sheppard J. was of the view that the Cabinet being essentially a political
organization not specifically referred to in the Constitution and not usually referred to
84 Ibid.
85 Ibid.
86 At 551.
87 At 552.
88 At 224.
89 At 247.
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in any statute, there is much to be said for the view that the sanctions which bind it to
act in accordance with the law and in a rational manner are political ones with the
consequence that it would be inappropriate for the court to interfere with what it does."
In any case, Sheppard J along with Wilcox J, was of the view that the respondents had
been given an adequate opportunity to put their case, through their various
communications with the individual Ministers. 91
The main judgment was delivered by Wilcox J. While recognising the
difficulties in cases involving a challenge to a Cabinet decision, including difficulties of
determining the motives and matters which were taken into account by a multi-member
decision-maker and the confidentiality of Cabinet proceedings, Wilcox J was of the
view that there is no reason of principle to deny relief where the case can be made
out.92 Wilcox J found, however, that the decision was not justiciable, not having
deprived or altered any of the mining rights or obligations of Peko2 3 Nor did the
decision attract the principles of natural justice, Peko having no "legitimate
expectation", as was required by Mason J. in Kioa v. West.94 The decision to nominate
Kakadu Stage II had no effect on the respondents' mining interests whatsoever; the
only effect it had was the indirect one of making it possible that they could be affected
at some time, if the government chose so to act75 As Wilcox J. found, "it is not
enough that the subject decision might create a climate conducive to a subsequent
decision adverse to the interests or expectations of some person". 96 An additional
argument against justiciability was the fact that the decision primarily involved
Australia's international relations. Just as the court would not review a decision to
enter into a treaty, so it would not review the decision to nominate Kakadu Stage II for
recognition and better protection under the existing Convention. 97
The appeal was_thus allowed and the orders• made by the learned primary
judge were set aside. The Kalcadu National Park Stage II was included with Stage I on
the World Heritage List at the World Heritage Committee's meeting in November 1987.
•

Had Justice Beaumont's decision not been overturned on appeal, the
implications would have been drastic. Any person with private proprietary rights or
privileges in property proposed for world heritage nomination would have been entitled
to a hearing in the making of a decision to nominate. This would clearly be
90 At 227.
91 At 228 and 254.
92 At 247.
93 At 252.
94 (1985) 159 CLR. 550, 582-3.
95 At 252.
96 Ibid.
97 At 253.
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inappropriate as such decisions are made by a political entity (the Federal Cabinet) in
fulfilment of the Commonwealth Government's international legal obligations under the
World Heritage Convention.
Where the prohibitions under the World Heritage Properties Conservation
Act amount to an acquisition of land, then the interested party will be entitled to just
compensation." Otherwise, the only redress for the person whose interests have been
affected is political. It is clear following the decision in Minister for the Environment
v. Peko Wallsend that legal challenges seeking judicial review of a decision to
nominate a property for listing are unlikely to succeed.
-

The Economic Context
Both the constitutional disputes surrounding the implementation of the World
Heritage Convention, and the dispute over the rights of those with private interests in
world heritage properties, must be understood in their economic context. As with most
environmental issues, the implementation of the World Heritage Convention in
Australia has led to a clash between two dominant ideologies. On the one hand there
are the developmentalists who are largely concerned with the economic advantages to
society resulting from the exploitation of the earth's natural resources. They are
opposed to "locking up" resources in world heritage areas. On the other hand there are
the environmentalists who are dedicated to the preservation of the environment for
posterity. They see the World Heritage Convention as a unique tool for achieving total
protection for areas of very special natural or cultural values. So far, all Australian
properties inscribed on the World Heritage List or being considered for world heritage
listing are predominantly natural sites which contain valuable reserves of natural
resources such as timber, hydro-electricity and minerals. Thus, a decision to nominate
a site can have drastic economic consequences for the State in which the site is situated,
and indeed for the national economy.
A situation has developed whereby the States, which have traditionally had
responsibility for the environment, have fought for development within the State as a
means of achieving some measure of economic vitality in the face of recession and
declining federal grants. For the States, economic self-sufficiency promises a bulwark
against the erosion of State power. This economic development has concentrated
mainly on the exploitation of natural resources in areas which have until recently been
inaccessible. It is these very areas, by virtue of the fact that their remoteness has
preserved them in often pristine natural condition, which tend to exhibit the qualities

98 The compensation provisions of this act were amended by the Conservation Legislation
Amendment Act of 1988. See section 17 of the amended Act.
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required for identification as "natural" and often "cultural" heritage. It is the fact that
such areas are, or are likely to come within the ambit of Australia's international
obligations to protect the World Heritage that has led to the head-on collisions between
States asserting their economic rights based on the rhetoric of "states rights" under the
Constitution to oppose locking up of State resources and the Federal Government
carrying out its international obligations. Even in situations not involving States'
Rights issues, such as that which exists in the Kalcaku National Park, in the Northern
Territory, the developmentalist/conservationist conflict is evident. These conflicts have
been fought between corporate developers and the Commonwealth.
There have been full resource inquiries into three of the sites nominated for
world heritage listing. The extent of the effect of nature conservation policies on
development projects has been exaggerated, with mining interests claiming that more
than 23 percent of Australia has been "locked away". 99 In fact less than 5 per cent of
Australia is contained in National Parks, nature reserves and conservation areasio
Even some of those regions are accessible for mining exploration. 101
Nevertheless, one must recognise the importance of mining, forestry and
hydro-electric development to the Australian economy. The Gross Domestic Product
(GDP) of Australia in 1984-5 was $196, 581 million, of which an estimated $11, 300
million was generated by the mineral industry, excluding smelting and refining 102 . If
smelting and refining were included, an estimated $2,500 million could be added to this
figure, thus making the mineral industry the largest primary sector contributor to the
GDF403 . The major minerals mined are bauxite, alumina and aluminium, copper, iron,
silver, lead and zinc, black coal, petroleum, nickel, mineral sands, diamonds and
uranium04. Forestry is a major Australian industry, through woodchipping, saw
milling and the manufacture of ply, veneer, reconstituted board, pulp and paper 105 •
The economic potentials of some of Australia's world heritage areas
underscore the development issues involved in world heritage protection. The sections
below outline the resource potentials of the Great Barrier Reef, the Tasmanian world
heritage area, the Queensland Rainforest and Kakadu region.

99 Richardson (1989), 12.
100 Ibid.
101 Ibid
102 Castles (1986), 383.
103 Ibid.
104 Ibid.
105 Castles (1986), 328.
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Oil and the Great Barrier Reef
An examination of the background to Commonwealth protection for the
Great Barrier Reef provides the first example of the conflict which exists in Australia
between conservation and development in relation to world heritage properties.
Despite a general recognition that the Reef was of great international natural
significance, there was a general reluctance on the part of the State Government to
prevent the exploitation of petroleum resources in the region. When the
Commonwealth finally took the decision to protect the Reef, there were delays in the
implementation of the Great Barrier Reef Marine Park Act while the Federal
Government of Mr Fraser considered the possibility of allowing its exploitation. A
final decision to protect the whole of the Reef from drilling was not taken until the
Labor Party regained office in 1983.
The adoption of a legislative scheme for the protection of the Great Barrier
Reef was preceded by Queensland and Commonwealth inquiries, with one of the terms
of reference being "what are the probable benefits accruing to the State of Queensland
and other parts of the Commonwealth from exploration or drilling for petroleum in the
Area of the Great Barrier Reef and the extent of those benefits?" 1°6
The Area was found to contain seven sedimentary basins, with one, the Papua
Basin in the far North classified as having good petroleum potentia1. 107 In its report the
Commission of Inquiry made the point that national monetary wealth accruing from
exploitation of this resource would depend upon reservoir sizes of discovered fields,
costs of finding and development, and the proportion of Australian ownership of
explorer and producer.108 However, substantial discoveries of oil would be likely to
lead to a lower price for petroleum products to the Australian consumer, and national
benefits from income lax and royalties, particularly to the State of Queensland. 109
Further, the discovery of crude oil would assist in saving import expenditure with
consequential effect on the trading deficit and current account. 110 Other potential
benefits would be contributions to foreign exchange reserves, promotion of self
sufficiency, increase in industrial development and the promotion of
decentralisation." These economic benefits had to be balanced against the
consumption of irreplaceable resources, interference with the environment, risk of
damage to corals, and so on, with consequent hazards to the tourist industry. 112 In the
106 Royal Commissions into Exploratory and Production Drilling for Petroleum in the Area of the
Great Barrier Reef (1975).
107 'bid, 67.
108 lbid, 987.
109 Mid, 987-989.
110 Ibid, 990-991.
111 Ibid, 991-992.
112 lbid, 993-994.
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event the decision was taken not to allow operations for the recovery of minerals to be
allowed in the proclaimed Marine Park, but the delay in the declaration of the various
stages of the Park can be explained in part by a reluctance to prevent mineral
exploration on the Reef. It was not until 1983 that regulations were made prohibiting
the drilling for petroleum in any part of the Great Barrier Reef Region. 113

The Economic Potential of the Tasmanian World Heritage Area
The conflict over the implementation of the World Heritage Convention in
Tasmania illustrates the point that economic issues have largely shaped the
constitutional conflicts over this implementation. The production of hydro-electric
power has long played a major role in Tasmania's economy. Because of its rainfall
which is distributed fairly evenly throughout the year with comparatively small yearly
variations, the State is the source of the major hydro-electric potential in Australia. 114
In 1984-85 about thirty five percent of the energy sources for Tasmania were supplied
by hydro-electricity.115 In the Tasmanian dam dispute, the scheme proposed by the
Hydro-Electric Commission would have dammed the waters of the Gordon River,
raising the levels of the Franklin River and other tributaries, which would have had a
storage capacity of about 2700 million cubic metres. The power station would have
added about 180 megawatts on average to the capacity of the Tasmanian generating
system, with an installed generator capacity of about 300 megawatts. 116 It was the
Tasmanian Government's view that the ability to generate electricity at low cost by this
means was necessary to enable the State to achieve economic growth and to increase
opportunities for employment. 117
Development issues are also relevant in the extended nomination to the
Tasmanian world heritage area. From December 1989, with the acceptance of this new
nomination, 581,000 hectares, or nearly 20 percent of Tasmania is now included on the
World Heritage List.118 This will undoubtedly have consequences for the State's
economic development. It has been claimed, for example, that 200 megawatts of
potential hydro power have been locked away mainly in the Denison Spires region. 119
The newly nominated areas are also rich in forest and mineral resources.
Tasmania is unique amongst Australian States in its concentration of forest resources.
Of the total land area in Australia, approximately 5% is covered by forest. By contrast,
44% of the land area of Tasmania is forested, with 33% of the island being native forest
113 See Chapter IX.
114 Castles (1986), 420-426.
115 Jackson (1987), 179.
116 The Tasmanian Dam Case (1983) 46 AL It 625, 633.
117 Ibid.
118 Hobart Mercury, 7.9.89.
119 Hobart Mercury , 6.9.89.
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with potential commercial value. 120 In Tasmania primary industry is the dominant
contributing sector to the State's economy. Agriculture and mining, with forestry
through the manufactured value of paper, paper pulp, woodchips and sawn timber and
the developing fishing industry provide in excess of 75% of the State's economic
base. 121 Tasmanian forests have been supplying woodchips for export under licence
(mainly to Japan) since 1971.122 In 1972-3, 1.4 million tonnes of chips were exported
and by 1986-7 the figure was approximately 2.9 million tonnes. 123
The nominated area is also rich in mineral resources. Western Tasmania is
one of the most mineralised regions in the world. 124 Although the South West
conservation area has not been explored to the same extent as the rest of the west coast,
'it is highly likely that major mineral discoveries will be made in the South West which
will form an important contribution to the dwindling mineral resources of this State."
In 1987, mining and mineral processing in Tasmania generated income of more than
$900 million per year, 55 per cent of the State's exports, and 10 percent of its GDP. 126
The economic potential, particularly for forestry and mining, of parts of the
proposed nomination in Tasmania, was part of the reason for the establishment of the
Helsham Inquiry and the political furore that followed the handing down of the
Commission's report. 127 In coming to an agreement, first with the Liberal Government
of Mr Gray, and later with the Independent Green-supported Labor Government of Mr
Field, it was necessary for the Commonwealth Government to take account of the
resource potential of the areas being considered. Resource-rich parts of the Southern
Forests and parts of the Mount Read volcanic belt, described by the Director of the
National Key Centre for Ore Deposits and Exploration Studies at the University of
Tasmania as forming 'a unique mineralised geological terrain that had produced some
of the world's major mines,' 128 were left out of the recent nomination, despite the push
by the conservationists to have them listed.
Kakadu Uranium and Precious Metals
An examination in Chapter IX of the management of Kakadu National Park
has revealed the conflict which exists in Australia between the desire to conserve
unique and irreplaceable natural and cultural sites, and the perceived need for a country

120 Commission of Inquiry into the Lemonthyme and Southern Forests (vol.2), 284.
121 Jackson (1987), 167.
122 !bid, 170.
123 Ibid.
124 Large (1987), 1.
125 Ibid.
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127 See Chapter VIII.
128 Hobart Mercury , 7.9.89.
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with a natural resource based economy to exploit resources which are often found in
these sites. Attempts to compromise these two seemingly irreconcilable positions have
marked decisions made in relation to Kalcadu by three successive Governments. The
issue has really been whether the national economy can afford a Government decision
to forego the opportunities for mineral developments which exist in the Kalcadu region.
Uranium was found and mined at El Sherana, in the Kakadu region, in 1953.
Extensive geological studies and mineral exploration since then have lead to the
discovery of four uranium ore body sites of international significance- at Jabiru
(Ranger), Jabilulca, Koongarra, and Nabarlek. 129 We have seen that only the Ranger
mine has been allowed to proceed, with the site excised from the Park. The economic
benefits of this development can hardly be questioned. Between 1981 and June 1987,
the Ranger uranium mine resulted in royalty payments to the Commonwealth of $19
000 000, while $270 000 000 was paid in income tax and $65 000 000 to Aboriginal
interests. 130 There is continuing controversy over whether the remaining sites should
be allowed to be developed. In February 1985, the Northern Territory Chamber of
Mines released a paper on the mineral potential of the Kakadu region. Among its
findings were that the Kalcadu region is the most prospective area in the world for very
low-cost uranium deposits, with $40 billion worth of proven uranium reserves. 131 The
Chamber also argued that, if permitted to go ahead, Kakadu uranium could earn
Australia $1.3 billion (1985 dollars) in export income annually. 132
Recently, the issue of whether mining developments in other parts of the
region, including the so-called 'conservation zone', should be allowed to proceed has
surfaced. Within the conservation zone are Coronation Hill and El Sherana, where
Australian mining giant BHP is heading a joint venture to mine gold, platinum and
palladium. In -1988 the Senate Standing Committee on the Environment, Recreation
and the Arts, released a report entitled "The Potential of the Kakadu National Park
Region". According to this report, there are major deposits of uranium and gold in
stages 1 and 2 of the Park, while in Stage 3, the mineralisation located to date occurs
principally in a series of rocks known as the El Sherana Group and includes gold,
platinum and minor deposits of uranium. 133
In March 1988 BHP Gold advised the Committee that at the present stage of
exploration an in situ resource of approximately 650, 000 ounces (20217 kg) of gold
was indicated at Coronation Hill which, at 1988 prices would have a value of about
129 Ranger Uranium Environmental Inquiry (1977), 19-20.
130 Senate Standing Committee on Environment, Recreation and the Arts (1988), 85.
131 Weekend Australian, April 15-16 1989.
132 Ibid.
133 Senate Standing Committee on the Environment, Recreation and the Arts (1988), 69.
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$394 million.134 There were further indications that there are 40,000 ounces (1244 kg)
of platinum and 100,000 ounces (3110 kg) of palladium in the area, with values of $28
million and over $16 million respectively at current prices.135 The Joint Venturers
maintain that the Coronation Hill site is one of 'national economic importance' and
believe the gold retrieval from this area will help remedy Australia's balance of
payments figure. The Coronation Hill project has the potential to benefit Australia's
balance of payments, both in exports and import-substitution. Along with the gold is
enough platinum to satisfy 45 per cent of Australia's needs and 100 percent of its
palladium requirements: import substitutes which could save the nation more than $40
million a year. 136 Katherine and Darwin will furnish development infrastructure and
employees with the operating workforce growing to more than 200, 137 while the
Commonwealth and Northern Territory governments will each benefit from royalties
and taxation. These development values have to be weighed against the conservation
values and the danger to the environment, particularly of the nearby world heritage
area.
World Heritage and Recreational Land Use
Another conflict which has arisen lately has been over recreational uses in
world heritage areas. In particular, there has been recent controversy over the effect
which world heritage nomination of the Central Plateau protected area in Tasmania will
have on horse-riding, shack ownership and fishing in the area. 138 There seems to be a
great deal of public uncertainty about the effect of world heritage listing on such
activities, with some members of the public even believing that listing results in
international interference in management of sites. 139 It is clear that additional public
education campaigns publicizing the fact that the decision to nominate an Australian
property for the World Heritage List does not somehow extinguish all private interests
in that land, nor prevent all public use of it. As Barry Cohen, former Minister for the
Environment has pointed out, 'there is.. .a popular misconception fostered by some in
the environment movement that listed areas pass into Federal ownership and assume
sacred site status, prohibiting almost all human activity. That is nonsense.' 140 What
listing, or nomination for listing, does mean for those with private interests in the land
is that any activity which is likely to damage the world heritage values of the property
can be prohibited under the World Heritage PrOperties Conservation Act. Activities
which are consistent with the protection, conservation and presentation of the world
heritage values of the property to the public can continue, subject to management plans
134 Ibid, 81.
135 Ibid, 83.
136 Hobart Mercury, 28.10.89.
137 Weekend Australian, October 14-15, 1989.
138 See Hobart Mercury, 11.9.89, 25.9.89
139 Author's own experience in discussions with members of the public, particularly through the Flyfishers' Club of Tasmania.
140 Bulletin, 24.5.88, 53.
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and regulations under State legislation. Indeed, the Commonwealth does not have the
constitutional power to prohibit such activities
There are large private land holdings in the Willandra Lakes World Heritage
Region, where some farming activities take place; in the Great Barrier Reef a zoning
system operates by which some areas are maintained in their pristine condition for
scientific research, while tourist and fishing activities are encouraged in other zones;
the tourist developments in the Uluru National Park and on the Lord Howe Island
Group are testament to the fact that economic activity does not cease with world
heritage listing. Certainly, in areas which have been listed for their natural wilderness
values, such as Tasmania's Western National Parks, the level of activity which is
consistent with the world heritage status of the area may be less. Even so, it is simply
not true to say that world heritage areas are "locked up".
Conclusion
The conflict and controversy over the implementation of the World Heritage
Convention in Australia has manifested itself in both constitutional and private legal
challenges. A number of factors explain the conflict. First, there is the political capital
to be made by State politicians in emphasising the desirability of decentralised
government. This has also been exploited by conservative Federal politicians in the
context of the implementation of the World Heritage Convention. This factor has
created the climate for legal challenges to Federal actions to protect the world heritage.
Second, uncertainties over the constitutional powers of the Commonwealth in the area
have formed the basis for such legal challenges. Third, the reliance of the Australian
economy on natural resource exploitation and the fact that the areas concerned are often
rich in such resources has resulted in challenges to the restrictions which inevitably
result from world heritage listing.
These conflicts have been resolved in favour of the Commonwealth but not
before very time-consuming and expensive litigation which has, in addition, had
damaging consequences for Federal-State relations. The political rhetoric and
controversy over appropriate land uses in world heritage areas has been bitter and
divisive. The use of the World Heritage Convention in internal political battles
certainly does not enhance Australia's international reputation. If the laudable aims of
the Convention with regard to the creation of a sense of a world heritage and the
protection of that heritage area are to be realised in Australia, it is crucial that
appropriate future directions for its implementation are examined.
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CHAPTER XI
THE FUTURE OF THE WORLD HERITAGE CONVENTION IN
AUSTRALIA
Introduction
This chapter explores the future of the World Heritage Convention in
Australia. The question of the extent of the Commonwealth's powers to interfere in
State land use decisions has resulted in several bitter and divisive constitutional
conflicts over the issue of the implementation of the World Heritage Convention in
Australia. These conflicts have polarised much of the Australian community such that
the Convention has been discredited in some quarters. Some members of the public
and a number of politicians no longer see the World Heritage Convention as a unique
and important international environmental instrument, but as a tool of radical
conservationists to be used in any conflict over land use. This prevents the realisation
of one of the fundamental aims of the Convention, which is to create a sense of a
world heritage, an understanding that 'deterioration or disappearance of any item of
the cultural or natural heritage constitutes a harmful impoverishment of the heritage of
all the nations of the world.q This can be called the "psychological aim" of the World
Heritage Convention The other fundamental aim of the Convention is to establish the
practical mechanisms for ensuring the protection of the world heritage. The absence
of an acceptance of the rationale of the World Heritage Convention among particular
sections of the community is likely to result in lack of political motivation to achieve
the practical aims of the Convention in those who aspire to represent those sections.
Thus, the importance of promoting the psychological goal cannot be underestimated.
In examining future directions, the argument that the Constitution should be
amended in an attempt to avoid legal challenges must be examined. There are some
good reasons for taking such a step. Amendment of the Constitution alone, however,
ignores the other aspects of the conflict and controversy over the implementation of
the World Heritage Convention in Australia, and particularly the political and
economic factors which lie behind legal challenges. These factors can only be
addressed through the adoption of attitudes of negotiation and public education which
encourage the practice of cooperative federalism. This in turn will help to restore the
credibility of the World Heritage Convention and promote the creation of a sense of
the importance of the cultural and natural heritage of the world.

1

Preamble to the World Heritage Convention.
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Constitutional Refo-rm
We noted in Chapter V that the failure to include a Federal power over the
environment in the Constitution could in part be explained by the historical fact that
"the environment" was not an issue when the Constitution was drafted. It has thus
recently been mooted that the Constitution should be amended to redress this
omission. The inclusion of a relevant environmental power would recognise the
appropriateness of Federal Government playing a significant role in proscription of
uniform national standards for the protection of the environment. In particular, it
would ensure that the Commonwealth Government would be able, if the need arose, to
institute greater management controls over world heritage areas than it is able to do
using the external affairs power.
The question of the appropriateness of including in the Constitution a power
over the environment was recently considered by the Constitutional Commission. 2
This Commission was established in 1985 by the Federal Government with terms of
reference which required it to report on the revision of the Constitution to:
(a) adequately reflect Australia's status as an independent nation and a Federal
Parliamentary democracy;
(b) provide the most suitable framework for the economic, social and political
development of Australia as a federation;
(c) recognise an appropriate division of responsibilities between the Commonwealth,
the States, self-governing Territories and local government; and
(d) ensure that democratic rights are guaranteed. 3

The Constitutional Commission reported in June 1988.4 The Commission's
Advisory Committees on the Distribution of Power and on Trade and Economic
Management made recommendations upon the environment issue.5 Given that this
would be a very broad power, the Environmental Law Commission in its submission
to the Committees was concerned to stress the practical and political limits on the
exercise of the power by the Commonwealth, pointing to the fact that no national
government would ever be remotely inclined to cover the environmental field. 6 The
Distribution of Powers Committee, although disposed to the Commonwealth having
some specific power in respect of environmental protection and conservation,
rejected the suggestion of a specific constitutional power concerning environmental
and conservation matters as:

2
3

4
5
6

Ibid, vol. 2, 757-766.

See Constitutional Commission (1988), vol.1, 1. The Commission sought to ensure that any
proposals for change would preserve the framework and principles contained in the
Constitution.
Ibid, vols. 1 and 2.

On this point see Boer (1989), 138-139.
!bid, 139.

270
it would not be possible to formulate an appropriate phrase or expression to restrict
the otherwise sweeping scope of such a power so as to confine its exercise to
environmental matters of national concern. The concept of 'national concern' in itself
is too vague and subjective to form the basis of an appropriate constitutional criterion
which could be used to test the legal validity of legislation enacted in the exercise of
the power. 7

The Trade and National Economic Management Committee examined the
development of Australia's resources and recommended that for historical, technical,
geographical and geological reasons, resource development is most appropriately the
responsibility of State or local Governments, or both, rather than of the Federal
Parliament. 8 The Committee did, however, recommend that resource development
should be subject to the concurrent authority of the national Parliament to enact laws
concerning matters that affect the national economy, which it recommended be
included as a new concurrent power in section 51(1A).9
There is clearly an argument that the Commonwealth Parliament should be
endowed with a comprehensive power to protect the national environment, to enable
the proscription of uniform standards. Further, it is clear that there would be practical
and political restraints on the exercise of any such power by the Commonwealth. 10
Against this are the arguments that the Commonwealth lacks detailed
expertise in environmental control matters developed in State authorities, that
consideration of local conditions is important and that, because of the difficulty of
defining the environment, the environmental power could lead the Commonwealth to
intrude upon many aspects of State responsibility."
The Commission concluded that while there are environmental matters of
inter-State and even international significance, and while there are circumstances in
which the Commonwealth cannot take action, there is considerable scope for federal
action, particularly in cooperation with the States and Territories. 12 Further, many

7

Constitutional Commission (1988), vol. 2, 760
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Mid Two members of the Committee (Associate Professor Coper and Ms Phillipa Smith)
dissented because, in their view, it would be appropriate to include an express concurrent
federal power in relation to the conservation of natural resources.
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environmental problems are local and thus should be dealt with by local bodies. 13
There was also reference to the difficulty in restricting the scope of any power with
respect to the environment, 14 and that a broad power would involve the
Commonwealth too greatly in areas traditionally of State concern.
One of the aims of the inclusion of an appropriate power over the
environment in section 51 of the Constitution would be to reduce the potential for
constitutional challenges to the exercise of other powers to regulate the national
environment. However, the exercise of an environment power would undoubtedly
also be the subject of numerous State Government challenges, and given the expense
of such challenges and the detrimental effect of them on Federal-State relations, it is
probably not desirable for a power of this nature to be given to the Commonwealth. In
any case it is now evident that State challenges, particularly to the exercise of the
external affairs power to protect the world heritage, are very unlikely to succeed.
Further, one must recognise that while the centrally governed state seems to
enjoy all the advantages of strictness, uniformity of administration and the right of the
central authority to put measures directly into effect, there are advantages of
pluralism, division of work and capacity for cooperation and integration which are a
part of federalism.15 While federal standardization on technical industry
requirements is desirable because of the need to avoid distortions of competition,
where nature conservation is concerned, it is arguable that nationwide formalism is
inappropriate. 16 It is desirable, for example, that Tasmania's national parks, even
those which are of world heritage quality, are managed, at least primarily, at the State
level, where greater account can be taken of public concerns and local conditions.
The expertise which is developed at State level in each of the National Parks and
Wildlife Services with regard to nature conservation in that particular state is
important in ensuring technical knowledge and competence in management.
Certainly, the Commonwealth Government and agencies have a role to play, but
management at local level is highly desirable.
In any case, it is unlikely that an amendment to the Constitution to bring this
about would pass through the referendum procedure outlined in section 128. Only
South Australian Premier Mr Bannon and Victorian Minister for the Environment, Mr
Roper, have expressed sympathy with the national approach and even Bannon said,
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'we would have to see more details of how such legislation would work.'"
Referendum proposals have a history of rejection and, in the face of State Government
opposition, the chances of obtaining the constitutional requirement of approval from a
majority of the electors in a majority of States are virtually non-existent.
Cooperative Federalism
A far preferable approach than the amendment of the Constitution would be
the adoption of attitudes and procedures which encourage the realisation of
cooperative federalism.
It is only to be expected that State Governments will be more concerned
with the economic consequences of "locking up" areas with potentially valuable
resources than with the international obligations of the Australian Government to
protect their world heritage values. There is no doubt that State Governments in this
situation should be adequately compensated for any loss of potential development in
the area, as should any other parties which suffer directly. Because the benefit of
protection accrues to the whole of Australia, the Australian Government should be
willing to pay for it.
There is no reason for the Governments or the residents of a State where a
world heritage site is situated to feel threatened. Subject to the Government's
responsibility to ensure that the area's world heritage values are protected, listing is
not necessarily inconsistent with private land ownership nor with the State
Governments having a valuable role to play in the management of the region.
Indeed, as we have seen, the World Heritage Properties Conservation Act only
justifies the Commonwealth in taking reasonable and appropriate steps to prevent
those- activities which are likely to damage the world heritage values - of a particular site.
It would be an indication of cooperative federalism working in a practical
way if the relevant State Governments supported the nomination and protection of
sites within their boundaries, recognising the benefits which they can bring for the
economy through tourism and encouraging their populations to be proud of the
international status of the property. The States should be aware of the fact that the
High Court has supported the Commonwealth in all its attempts to protect world
heritage properties and that, given circumscribed drafting of relevant proclamations
and regulations, there is virtually no scope for further constitutional challenges to
protective measures preventing the damage or destruction of world heritage qualities.
17 O'Reilly (1989), 49.
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On the other hand, the Federal Government should not be too eager to threaten the
States with unilateral action now that it knows that there are very few legal
impediments to it taking such action. Identification, conservation and presentation of
Australia's unique sites of world heritage value should be a cooperative effort
whenever possible. As was suggested in Chapter VIII, it may be necessary for the
Commonwealth to compromise with respect to the nomination of sites of marginal
significance if such cooperation is to be achieved.
,

Given the growing environmental awareness of the population and with
greater education of the public about the real consequences and potential benefits for
the State of world heritage listing, the political motivations for State Governments to
confront the Commonwealth on these issues will disappear. State Governments will
come to realise that it is in their interests to participate in the decision-making process
and develop effective management plans allowing appropriate developments
consistent with the world heritage values of the given area.
If there were agreed procedures for negotiating appropriate compensation for
State Governments, taking into account the existing resources of the areas and the
potential for the State to benefit economically from consistent developments in the
listed site, the economic motivation for these battles would no longer exist.
There are indications of growing cooperation between State and Federal
Governments on world heritage matters. This is particularly evident in the State
where there had previously been a great deal of conflict over the implementation of
the World Heritage Convention.
The problems in identifying world heritage areas, and the disastrous political
reaction to the Helsham Inquiry resulted in the abandonment of the Inquiry approach
to identification of world heritage values, and the adoption of the first formal
compromise between State and Federal Government on world heritage matters. The
Tasmanian and Commonwealth Governments were equipped with information as to
world heritage qualities from their own departments, and agencies such as the
Australian Heritage Commission. On this basis they sought to achieve an appropriate
compromise nomination and settle issues such as compensation. It would have been
far preferable if this approach had been adopted prior to the establishment of the
Helsham Commission.
The result of negotiations between the two Governments was announced at
the end of November, 1988, just before the Australian delegation was due to depart for
Brasilia for a meeting of the World Heritage Committee which would consider the
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Australian nomination of the North-East Tropical Rainforests for world heritage
listing.18 The agreement had a number of facets. 19 There was to be joint nomination
of the area proposed by the Commonwealth Government for protection, or nearly 80%
of the inquiry area, except for the Denison Spires region, which was to be made into a
State national park. While the region to be nominated was a substantial percentage of
the total inquiry area, many of the tall tree stands were excluded from protection.
The Commonwealth also undertook not to hold any further inquiries into the world
heritage values of Tasmanian sites, nor to unilaterally propose any nominations within
the State without the cooperation of the Tasmanian Government. While accepting
that cooperation is desirable, in agreeing not to make any unilateral nominations, the
Australian Government was flouting its international obligations under the World
Heritage Convention to identify and protect sites of outstanding universal value within
its territory.
Nomination of these areas under the agreement would not necessarily ensure
their protection. The Commonwealth promised to allow quarrying to continue in the
Exit cave area and not to regulate to prevent the issuing and maintenance of mining
and exploration titles in the world heritage area. The agreement stated that limits
must be set to the scale and development of the Exit Cave operation and that mining
development from an existing or future leaseholder in an area nominated for world
heritage listing would be subject to a judgment from the State and the Commonwealth
that the planned operation was compatible with the world heritage values of the area.
However, it has been argued in Chapter IX that, particularly where there are
compromises in relation to nomination of areas, those areas should be managed so as
to exclude all resource-exploitative activities.
There is room under compromise agreements for the inclusion of provisions
relevant to the protection of the environment which are related to world heritage
matters. Such a provision was made under this first compromise agreement in relation
to the expanded Tasmanian world heritage area. It provided for a new Tasmanian
Forests Agreement to replace the Memorandum of Understanding which had been
breached by the Tasmanian Government in the lead up to the dispute over the
Lemonthyme and Southern Forests. The adoption of the new agreement was with a
view to increasing industry efficiency, moving towards improving forest practices,
including forest plantation, training and research. Such an agreement can only have
benefits for effective environmental protection in Tasmania.
18 The World Heritage Committee inscribed the region at that meeting - see Unesco doc.
SC.88/CONF.001/13.
19 The information on the contents of this agreement is from press releases dated 29th
November, 1988 from the Prime Minister's Office and the Office of the Minister for Resources,
Senator Peter Cook and from the Autumn 1989 edition of Ecofile.
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These agreements can also provide the basis of compensation for work
already carried out by State authorities, and for developing new economic directions
for the State concerned. In the original agreement, there was provision for funding for
the rationalisation and reconstruction of the forest industry; the payment of bounties
for veneer logs produced and delivered to Tasmanian veneer mills, so as to encourage
the identification, segregation and recovery of such logs; and a package totalling $50
million for things such as expenditure on plantations and other suitable developments,
timber industry training, development, marketing and design. Compensation to offset
sunk costs of forest roading and management planning incurred by the Tasmanian
Forestry Commission was also agreed. Another economic concession in the
agreement was the invitation by the Prime Minister to the State to submit a list of
proposals identifying activities with substantial ongoing Commonwealth employment
which the State considered to be capable of being moved to Tasmania. Under the
agreement, if the proposals were practicable, the Prime Minister would take them up
with the relevant Ministries.
Following the establishment in Tasmania of the Labor Minority Government
of Premier Field, supported by the Green Independents, agreement was negotiated
with the Commonwealth which went beyond the earlier agreement in terms of
nomination and protection of world heritage areas. The Green/Labor Accor&o, which
forms the basis of the effective coalition between the parties, makes several references
to world heritage matters21 . There was an agreement to add to the joint nomination of
the Gray and Commonwealth Governments, the Denison Spires area, Hartz Mountain
National Park and Little Fisher Valley, and to gazette the Denison Spires and Little
Fisher Valley as National Parks. Several other areas were to be considered for listing
as a matter of priority.
It is not, as has been suggested in the media from time to time, a term of the
agreement between the parties that mining and mineral exploration will not be
permitted in any national park or nature reserve, nor that any existing licences within
world heritage areas or national parks will be revoked and the areas re-habilitated.
The prohibition on mining in national parks is, however, included in Appendix 1

20 The Accord is contained in a formal document, signed by the Leader of the Opposition,
Michael Field, Dr Bob Brown (independent member for Denison), Dr Gerry Bates (Member for
Franklin), Mrs Christine Milne (Member for Lyons), Rev. Lance Armstrong (Member for
Bass) and Mrs Di Hollister (Member for Braddon), at the Tasmanian House of Assembly on
29th May, 1989.
21
Significantly, the Accord sought to establish an inquiry to address one of the important issues
which was not resolved by the Helsham Inquiry , namely, the question of the economic effects
of protecting national estate forests.
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which outlines the Labor Partys' agenda for reform. While the Independents' direction
statement provides that all of the Western Tasmanian wilderness region should be
nominated for inclusion on the World Heritage List, there is no specific provision in
that statement requiring the prevention of exploitative activities in world heritage
areas.
This Accord was followed by negotiations between the State Government,
conservation groups and the forests industry, in an attempt to reach an agreement
acceptable to all groups. This negotiation resulted in the so-called "Salamanca
Agreement", which was signed by representatives of the Forestry Industry, trade
unions, conservation groups and officers from the Ministry for Forestry on 31st
August, 1989. The parties agreed to recommend to the Minister for Forests some
significant forested areas for inclusion in the joint nomination for world heritage
listing; the Weld, Tiger Range, Eldon Range and Lower Gordon Catchment, though
the latter nomination was to be subject to a long-term plan to maintain Huon pine
supply to the existing industry. The conservation groups accepted that some areas
would not be included in the 1989 nomination because of their forestry value,
although they retained the right to pursue calls for these areas to be included in a
future nomination. Concessions were made to industry and trade union groups
through the recognition that some access to the National Estate forests will be
necessary. Access was not to include areas already nominated for world heritage. A
consultation process for achieving a sustainable forest industry with appropriate
conservation strategies was proposed.
The Salamanca Agreement provides a model basis for future negotiations on
resource rich areas proposed for world heritage nominations. There should, however,
also be consultation with representatives of the Commonwealth Government, which
has assumed international obligations in relation to world heritage areas and which is
ultimately responsible for any nomination. The fact that the Commonwealth
Government was not included in the Salamanca discussions caused some problems.
Senator Richardson objected to the State Government announcement of the world
heritage listing22 and ultimately the Federal Cabinet included some additional areas to
those proposed by the State Governmen123 .
The Tourism Potential of World Heritage Areas
One particular strategy for encouraging the cooperative federalism in world
heritage matters will be the development of world heritage sites to fully realise their

22 Hobart Mercury, 6.9.89.
23 Hobart Mercury, 13.9.89.
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tourism potential. Tourism in Australia is now fully recognised as an industry and an
area of Government policy concern in its own right. It is estimated that tourism
accounts for 4.8 % of Australia's G.D.P. and is responsible for employing 5.2 % of the
workforce.24 It is of interest that this figure is equivalent to that for the mining
industry.25
Apart from the economic benefits, tourism will lead to the partial
development of the aims of the World Heritage Convention by fostering international
cooperation. As Unesco has pointed out, the ultimate purpose of protecting,
conserving and preserving the cultural and natural heritage is the development of
human society as a whole and therefore should not be regarded as a check on national
development but as a determining factor in such development. 26 Indeed, given
Australia's obligation in Article 5 of the World Heritage Convention to "present" the
natural and cultural heritage, it could well be argued that the Commonwealth
Government should be encouraging appropriate tourism developments in world
heritage areas.
There is evidence that Australia's world heritage areas are already an
important attraction for tourists. For example, Kakadu National Park hosts a quarter
of a million visitors each year. 27 It is seen by the Australian National Parks and
Wildlife Service as an important component in the development of the Northern
Territory and Australian tourist industries. 28 In fact, "interest in Kakadu as a tourist
destination increased following the proclamation of the Park in 1979 and again after
its inclusion on the World Heritage List. A continuing increase in tourist numbers
seems inevitable with improved access and as Kakadu becomes better Icnown." 29
In recent years the tourism industry has become a significant part of the
Tasmanian economy, contributing more than 9% of the State's employment. 30
Significantly, the Gordon River and Cradle Mountain, both part of nominated world
heritage area, are the attractions which have increased most in popularity in recent
years.31 On 1986 figures, the Gordon River was visited by 31% of all visitors to the
State, Lake St Clair by 20.9% and Cradle Mountain by 16.1%.32 In 1986, 31.1% of

24 Castles (1986), 686.
25 Ibid
26 Unesco Recommendation Concerning the Protection, at the National Level, of the Cultural and
Natural Heritage, para. 7.
27 Hobart Mercury, 28.10.8 9.
28 Australian National Parks and Wildlife Service (1986), 22.
29 Ibid, 22.
30 Jackson (1988), 97.
Mid, 98.
31
32 !bid, 98.
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tourists in Tasmania went bushwalking or climbing (up from 22.4% in 1981). 33 "It is
becoming increasingly obvious that Tasmania's renowned wilderness areas hold
enormous tourism potential. They could become multi-million dollar attractions to
interstate and overseas visitors alike, it developed carefully in harmony with the
environment."34
There are indications that the tourist potential of world heritage areas is
beginning to figure significantly in government policy. The World Heritage Council
is currently considering expressions of interest to provide environmentally compatible
tourist accommodation facilities at Warner's Landing on the Gordon River. 35
Recently a $4 million development to be Australia's first wilderness resort was
announced, for Derwent Bridge, bordering on the Cradle Moutain-Lake St Clair
National Park and the Wild Rivers National Park, providing luxury cabins and
upgraded backpackers' cottages as a base for people to enjoy the world heritage
area.36
The problem of course is that tourism can also have adverse effects upon
world heritage areas.37 It has to be recognised that finding ways to maximise the
benefits of recreation and tourism while minimising their adverse effects on the
environment will involve many inter-disciplinary studies.. Clearly active physical
pursuits such as bushwalking and climbing can have detrimental effects and
enjoyment of scenery, which is a more passive recreational pursuit, can also represent
a source of environmental disturbance.38 Zoning and other tools of wilderness
management will allow for appropriate protection for particularly sensitive areas while
an ecological approach can succeed in minimising other effects. Davis considered
when he noted that:
The primary role of Australian national parks services is to conserve and interpret the
areas under theirjurisdiction, for the general benefit of the entire community. While
this includes the provision of some tourist facilities, it does not and should not mean
the opening up of core wilderness areas to attrition through roads, vehicles or human
impact upon the terrain. It is particularly noticeable that although close cooperation
exists between tourism organizations and national parks services in overseas
countries, the increasing tendency is to locate accommodation and facilities outside
the parks or just within their boundaries, while providing interpretative services
further inside the conserved areas. Where tourism might have a significant impact
upon the landscape, severe restrictions are applied39

33 'bid
34 Article by Gordon Dean, Director of Tourism Tasmania entitled "New Directions in Tourism" in
the Advocate, 25.8.87.
35 Ibid.
36 Hobart Mercury, 12.11.89.
37 As to the environmental impacts of travel and tourism see Industries Assistance Comission
Inquiry into Travel and Tourism (1989).
38 'bid, 77.
39 Davis (1980), 16.
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Conclusion
The adoption of new directions in the implementation of the World Heritage
Convention in Australia is crucial. To date conflicts have been expensive, timeconsuming, divisive and damaging to Federal-State relations. Acceptance of the
Convention in the community could undoubtedly be increased if conflict and
controversy were reduced. Further, the use of the World Heritage Convention in
internal political battles certainly does not enhance Australia's international
reputation. The recent moves of State and Territory Governments to send groups to
Unesco meetings to lobby against nominations by the Federal Government have the
potential to seriously damage this reputation.40 As Davis has pointed out:
Representatives of many foreign governments simply cannot understand why
Australian regional politicians are permitted to oppose the national will and tend to
regard such actions as outright subversion; equally they are at a loss to understand why
Australia has not yet sorted out this matter internally.'"

The potential for the conflicts to damage Australia's international relations is
exacerbated by the anti-internationalistic feeling which has accompanied the "States'
Rights" rhetoric of many conservative Australian politicians. Such rhetoric marked
the Opposition's debate on the World Heritage Properties Conservation Bill. The
speech of Senator Crichton-Browne illustrates this point: 42
To give force to the legislation before us countries such as Bulgaria, Iraq, Libya, Zaire
and Panama all sit in judgment on whether our recommendations might be accepted.
Let us just look at some of the signatories to this wonderful United Nations
Convention for the Protection of the World Cultural and Natural Heritage. They are:
Iraq, Iran, Yugoslavia, Poland, Ethiopia, Nicaragua, the Seychelles, Cuba - just to
name a few. Can honourable Senators not imagine these countries with undying
dedication and enthusiasm for ensuring that there is no destruction of their
environments or their culture? .. Imagine also their compassion and understanding in _
protecting their cultural and environmental heritages for the benefit of all mankind so
as to ensure that tourists and future generations can look with wonder upon their
achievements which they have retained as a result of being signatories to this
Convention. 43

Thus far Australia has maintained a high reputation in world heritage matters which
has resulted in its continual participation in the decision-making bodies established
under the World Heritage Convention. There is no doubt, however, that continuing
internal political conflicts over the protection of the world heritage may damage this

40 The Northern Territory sent its Minster for Mines and Energy, Barry Cutler to lobby members
of the World Heritage Committee in Paris against the listing of Stage II of the Kakadu National
Park - House of Representatives Hansard, 8th December 1987, 2942-3.
41 Davis (1989), 72.
42 Senate Hansard, 12th May, 1983, 416.
43 See also Senate Hansard 17th May, 1983, 472 and 475 and Senate Hansard 18th May, 1983,
572 .
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reputation and hence affect Australia's influence on matters which arise under the
Convention.
The conflict and controversy over the implementation of the World Heritage
Convention have affected the realisation, not only of the "psychological aims" of the
Convention, but also of the practical aims. Domestic legal and political constraints
which arise by reason of the nature of the Australian Federal system and economic
factors have resulted in the government compromising its international obligations
under the Convention. Political restraints affected the Commonwealth's realisation of
its responsibilities in relation to the Lemonthyme and Southern Forests in Tasmania."
Political factors have also influenced the Commonwealth's nomination of world
heritage properties; there is a clear reluctance to suggest properties which may satisfy
the Convention's criteria unless there is a clear indication that it would be politically
expedient to do so. As we have seen in Chapter VI, the IUCN is of the view that
there are several properties of world heritage quality in Australia which have not yet
been nominated.
In the aftermath of the constitutional legal battles, the arrangements for
ongoing management and protection of world heritage sites, and particularly the
Tasmanian Wilderness National Parks and the Queensland Rainforests have been
somewhat ad hoc.45 The process of deciding on nominations and protection for sites
of world heritage value has largely been one of political expediency. As Davis has
suggested: 'Australian environmental management is often as cynical and
unsophisticated as that found in any third world nation.46
The obligations in changing this situation lie with both State and Federal
Governments. The State Governments must accept the responsibilities which the
Australian Government has taken on in ratifying the World Heritage Convention and
seek to play a meaningful role in the implementation of the Convention, through
suggestions of sites for nomination, the protection of world heritage properties under
appropriate State legislation, and the adoption of legislation and administrative
measures which ensure appropriate ongoing management of the cultural and natural
heritage. The Federal Government must likewise recognise the important role the
States have to play.

44 See Tsamenyi, Bedding and Wall (1989), 90-91.
45 Davis (1989), 70 where he suggests that the administrative arrangements for the management
of the Tasmanian World Heritage Area are "somewhat cumbersome" and that membership of the
Council, Standing Committee and Consultative Committee was decided "seemingly more on
representation of interests and which was judged acceptable to both governments, than any
knowledge of or sympathy for the region in question".
46 lbid, 76.
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GENERAL CONCLUSION
The World Heritage Convention was conceived with the aim of bringing
about international cooperation to promote the ideal of a heritage of Mankind, and the
protection of such heritage. The importance of this international cooperation is best
summed up by the late Lionel Murphy, Justice of the High Court of Australia:
The preservation of the world's heritage must not be looked at in isolation but as part of
the cooperation between nations which is calculated to achieve intellectual and moral
solidarity of mankind and so reinforce the bonds between people which promote peace
and displace those of narrow nationalism and alienation which promote war....
Through bodies such as the United Nations Educational, Scientific and Cultural
Organization, under whose auspices the convention was created, the United Nations has
attempted to educate the people of the world to think of themselves as one, to break
down the intense nationalistic attitudes which lead to war. The encouragement of
people to think internationally, to regard the culture of their own country as part of the
world culture, to conceive a physical, spiritual and intellectual world heritage, is
important in the endeavour to avoid the destruction of humanity.
Protecting the world's cultural and natural heritage and thus fostering the intellectual
and moral solidarity of mankind, in promoting the elimination of war, advances the
foremost object of international relations. 1

Environmental problems were among the most important issues addressed in the new
range of international measures adopted since the establishment of the United Nations.
The growth of international environmental law poses challenges to traditional
concepts of State sovereignty. Sovereignty over resources has long been recognised as
a fundamental right of States. This right is particularly important in ensuring the
development of third world nations. The challenge of international environmental law
is to develop appropriate qualifications to the rights of States to exploit their resources
in recognition of an international interest in the preservation of the world
environment. The international community has shown increasing willingness to adopt
international measures for the protection of the environment. This began with early
agreements related to the prevention of the pollution of shared waterways, and the
destruction of migratory wildlife. It has now moved to the stage where States are
willing to adopt conventions such as the World Heritage Convention, which
contemplate an international interest in aspects of the environment within the
exclusive territory of states.
The developing world's acceptance of international environmental
regulation has depended upon the adoption of agreements and standards which take
account of its special circumstances. In this respect, the role of the World Heritage
Convention in providing an institutional framework for ensuring international
The Tasmanian Dam Case, 733-734.
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cooperation on the protection of special sites, such that States which do not have the
resources for protection are able to call upon the assistance of the international
community is important.
There are various rationales for the protection of particular special sites
under the World Heritage Convention, a fact which is reflected in the following
comment:
Some places have special importance for people. They have inspired us by their
beauty, given us insights into the history of life on our planet, taught us about the
functions of natural ecosystems, informed us about the evolution of our own species
and culture, enthralled us with wildlife spectacles, saved species of outstanding interest,
and provided us with examples of how man can live in harmonious balance with his
environment. Many such places are so valuable that they form part of the heritage of
all mankind. 2

Thus, the world heritage has been defined to consist of natural and cultural parts of
outstanding universal value. It is essential in any discussion of world heritage matters
to keep in mind the quality and importance of the properties involved. In terms of the
World Heritage Convention, the heritage of mankind consists of the most unique and
irreplaceable sites in the world. Thus far, only 300 sites have been formally
identified.
The World Heritage Convention is a significant progression from the earlier
international environmental agreements. The concept on which it is based, the
opportunities for attaining international assistance from the World Heritage Fund, for
obtaining special recognition for unique sites, and for being a part of a support
network for dealing with management and protection problems have inspired the
international community. This is evident in the fact that two-thirds of the total State
membership of Unesco has now ratified the Convention. Further, while the World
Heritage Fund is admittedly inadequate, there is no question that the Convention has,
apart from creating and supporting the political will to protect and properly manage
relevant areas, also provided invaluable financial and technical assistance in many
cases.
Australia has taken a high profile on environmental issues, and has
demonstrated considerable commitment to the aims and ideals of the World Heritage
Convention. However, the process of the implementation of the Convention into
domestic law has not been without problems and controversy. Debate over the
sovereignty issue in the context of the World Heritage Convention has been
particularly rife in Australia. It is easy for Australians, geographically isolated from
the rest of the world, to lose sight of the global dimension of some international

2

IUCN's Commission on National Parks and Protected Areas (1982), 3.
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environmental problems. Australia does not have the history of cooperation over
issues such as preventing transboundny pollution and protecting migratory wildlife
and common waterways which is very much a part of the European experience.
Further, this geographical isolation tends to lead to a certain insularity. An even
greater parochialism is encouraged by Australia's Federal system, which has tended to
result in loyalty at the State level. Against this is the developing domestic
environmental consciousness, given impetus by such controversies as that over Lake
Pedder, the Great Barrier Reef, and the Tasmanian world heritage area. This
consciousness is particularly strong with regard to the importance of the preservation
of unique natural sites.
In the face of this environmental consciousness, Australian Governments
have enacted legislation and adopted administrative measures in fulfilment of
Australia's obligations under the World Heritage Convention. The primary enactment
is the World Heritage Properties Conservation Act 1983. by which the Commonwealth
Government adopts the legal measures necessary for the protection of the heritage, in
accordance with its obligations under Article 5 of the Convention. Addressing the
obligation of identification and protection, the Lemonthyme and Southern Forests
(Commission of Inquiry) Act 1987 provided for a Commission of Inquiry to perform
the function of identifying any world heritage qualities in a given area, as well as for
interim protection for that area. On the other hand, the Australian Heritage
Commission Act 1975, and the National Parks and Wildlife Conservation Act 1975,
are not exclusively concerned with world heritage matters. They are, however, an
important part of the legislative scheme which attempts to bring about the realisation
of the aims of the Convention and the Heritage Recommendation. In particular, the
National Parks Act has enabled the declaration and management of the two Northern
Territory world heritage areas- Kakadu and Uluru- as national parks. A further
legislative enactment relevant to world heritage matters is the unique Great Barrier
Reef Marine Park Act, which establishes a unique management scheme for the Great
Barrier Reef. These Acts, and the role they play in promoting the goals of the World
Heritage Convention and Heritage Recommendation, have been examined.
We have also seen that, while the obligations assumed under the World
Heritage Convention are the responsibility of the Commonwealth Government, the
constitution of Australia gives States primarily responsibility for land management
and conservation legislation. Thus, state legislation is important in allowing for the
ongoing management of the sites outside the Northern Territory. It has been stressed
that, given the conservation objects of the World Heritage Convention, the
appropriate State legislation for world heritage sites to be managed under is that which
provides for the management of proclaimed sites primarily as conservation areas,
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rather than,. as is the case in parts of some world heritage areas, having them managed
under resource exploitation legislation.
Federal involvement in the identification and ongoing management of sites
takes place at the administrative level. The question of the appropriate process for
identifying world heritage properties has been explored. The public inquiry approach
adopted in relation to the Tasmanian forests has been rejected as a failure. Preferably
the Government departments and agencies should be equipped to fully advise Federal
Cabinet on nominations. Should it be necessary to have an inquiry to establish the
values of the region, this should take place in a less heightened political atmosphere
than existed with the Helsham Inquiry. Ultimately, the Federal Government must
accept responsibility for the nomination.
The Federal Government can also play a role in administrative arrangements
for ongoing management of world heritage areas through the establishment of
cooperative bodies responsible for important management issues and for allocating
Federal funding. Careful consideration should be given to appointing representatives
with appropriate skills and experience, rather than simply ensuring particular parties
are represented. Such bodies should be streamlined, and their roles carefully
delineated.
The case studies of management of Kalcadu National Park and the Great
Barrier Reef have illustrated that there will inevitably need to be decisions made about
the sorts of activities which are appropriate in world heritage areas. The zoning
system offers the potential for reconciling conflicting management objectives.
Encouraging appropriate developments, such as tourist and recreation facilities, in
certain zones is an effective way of reducing the economic pressure on State
Governments to object to world heritage listing and protection. The concept of
multiple land use should not, however, be used as a basis for allowing exploitative
uses such as mining and forestry activities which will endanger those very qualities for
which the site was included on the World Heritage List. The sites in their protected
form have an important role to play in sustainable development. In particular, we
have noted the social role they play in providing places for tourism and recreation, and
their importance in protecting species and ecosystems for scientific research.
As demonstrated, the implementation process has been affected by legal,
political and economic factors which have resulted in constitutional and private legal
challenges to attempts by the Federal Government to use the legal and administrative
framework to regulate inappropriate activities in world heritage areas. The very
nature of Australian world heritage sites in part explains the conflict which forms the
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basis of these legal challenges.. They are typically very large, natural heritage sites,
which often contain valuable natural resources. Their size means that a decision to
protect them may well have important implications for the State where they are
situated, the national economy, or for those with private interests in the sites. This is
particularly the case in Australia, where the economy relies very heavily upon the
exploitation of natural resources, which are often still to be found in the pristine sites
which have been included on the World Heritage List. This factor, as well as the
political realities of State loyalty in the Australian Federal system, and the lack of a
Federal constitutional power over the environment, have resulted in three major
constitutional challenges to attempts to implement the World Heritage Convention in
Australia.
Reform of the Constitution to provide the Commonwealth with a clear
power over the environment may seem an appropriate way to address this conflict.
Such a step would not, however, ensure the reduction of conflict over the
implementation of the Convention in Australia. The move should rather be towards
encouraging cooperative federalism with regard to the implementation of international
environmental law generally, and the World Heritage Convention in particular.
Reducing conflict and controversy will depend in part upon education about the
effects and potential benefits of world heritage listing. Lack of understanding and
misconceptions among politicians and members of the public about the concept of a
world heritage, and about the consequences of such a designation for Australian
properties are widespread. It is important that there is more public, education about
the Convention and the concepts behind it so that there can be informed debate about
how Australia should protect its world heritage sites. Establishing the sorts of
management authorities which allow both the members of the public and
representatives of State Governments and other interested groups to play a significant
part in decision making in relation to the area will help to reduce conflict.
Given some appropriate means of calculating the loss to the State
Government which results from world heritage protection, compensation should be
paid by the Federal Australian Government to the States. The Commonwealth is
fulfilling its international obligations and protecting the area for the entire nation and
for future generations. It is unfair that the burden should rest solely with the State
where the site is situated. Further, the payment of compensation will be a means of
reducing conflict. This amount could be reduced significantly, however, by taking
into account the economic benefits to the State arising from the tourism industry,
which should be directly increased by the fact of world heritage listing.
Compensation could in turn be directed at promoting consistent economic
developments, such as tourist facilities, in and around world heritage areas.
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The need for cooperation and some compromise in world heritage matters
has been emphasised throughout this work. There are four main reasons for this.
Firstly, conflict over the World Heritage Convention has the potential to damage
Australia's international reputation. Second, it is divisive in the domestic context, and
particularly damaging to Federal/State relations. Third, the resolution of difficulties
through litigation is costly. Fourth, given the constitutional reality of the Australian
system, ongoing management of world heritage properties must primarily take place
under State nature conservation legislation. In order for appropriate protection to be
ensured, and particularly, for the Commonwealth Government to be able to play a role
in decisions relevant to management, cooperation with the relevant State authorities at
the stage of nomination will be crucial. The importance of this is well illustrated by
the protracted Queensland Rainforest dispute. Ultimately, however, if a State
Government remains intransigent, the Commonwealth Government must accept its
international responsibilities and nominate an appropriate area.
Compromise between State and Federal Governments, and, where relevant,
between the conservationist and developmentalist lobby is desirable in the
implementation of the World Heritage Convention in Australia.. The negotiations
which have recently taken place in Tasmania provide some sort of model for future
action. Compromises on nominations are inevitable. Any nomination which results
from such a process should be guaranteed appropriate protection, free from
exploitative land uses.
It is hoped that the effort of analysing the Australian experience in
implementation of the World Heritage Convention will encourage other scholars of
international environmental law to undertake similar studies of their own nations'
experiences. Such studies will not only provide valuable information to
environmentalists and policy makers throughout the world in their efforts to protect
the heritage of Mankind but also will enable us to examine the extent to which the
World Heritage Convention has promoted the international cooperation in
environmental protection as envisaged by the framers of the Convention.
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DEFINITIONS OF TILE CULTURAL AND THE NATL.:11AL ILE:IIT.%.(31':

I.

Article I
For the purposes of this Convention, the following shall be considered as "cultural lierttage - :
monument::: architectural works, wcrics of monumental sculpture and painting; elements or
structures of an archaeologicai nature, inscription:5, cave dwellings and cOindinations
features, which are of outstanding universal value from the point of vie?: of history, art or
science;
groups of buildings: groups of separate or connected buildings whion. because of their arznitecture, their homogeneity or their placc in the landscape, are of outstanding universal value
from the point of view of art or science:
worizs of rnon or the coilibined ..vniii.cs of naL:17C and ,Jf man, and areas including . archaeological sites which are of outstanding uttivQ.rsal value :ruin the historical, aesthetic, ethnelogicai or anthropoiogical points of view.
Article 2
Vi the purposes of this Convention, :he following shall be considitree as "natural..heritat.5: - ;

natnrai features consisting of pitysieoi anti
formations or groups of such formaticr,s,
which are of outstanding universal vaiue from the aesthetic or scientific point of view:
conszitute . the
geological and phy.siographical formations and preciseiy delineated areas
habitat of threatened species of animais and plants of outstanding ur.iversal value from. thu
point of ...•ietv of science or com-tervaiittin:
)
natural sites or precisely deiineatei: natural. areas of outstanding universai value front the
point of vie•.v of science, conservation or natural
Article •
It is for each State Party to this Convention to icie—'y and delineate the different properties
situated on its territory mentioned in Articles 1 and 2 above.

11.

i‘fAT.:ONIAL P(LO'rECTIC)N AN!)
CUL-7E11A :\ ND NA"L'IjI1.1L

uy

Article 4
. Each State Pnrty to this Convention recognizes that the duty of ensurine the idenzificartur.,
protection, cut:se...it:on, presentation and transmission to future ge.norotions
the oil:tura: anti
natural heritage ref-erred LC
I and 2 and situntd on
torrIzery, 1w:out's primartiy to
that State. It will do all it earl to this Q!1C • to LI:o tan:
C s
a:: rce
alto, tvilere
prtatc:, with any ir.te.rnational as:lista:ice and co-uperrittur.,
r:articular, financial, artistic, scientific and tecnnicai, which i: may be aiJit: to obtain.
A rt ic Le •
To ensure that effective and active measures are ...;en fur the protection, conservation and
presentation of the cultural and natural neritage slitiatob terr:tory, each State Party to this
Convention shall endeavour, in so Car as possible, and as appropriate for each country:
(a)

to adopt a general policy which anns to give the cultural and natural heritage a function
in the Life of the cot:lino/tit:: and to integrate ins protection of that heritage into comprehensive planning progy----es;

(b)

to set no within its territories, .....nere such servictis do not exist, one or mere services
for the protection, conservation and present -dtion rd the cultural and natural heritage with
an appropriate staff and possessing thin means to diucitarge their functions:

(c)

to develop scientific and technical .ituclies and researcn and to work out such operating
methods as will make the State capable of counteracting the dangers that threaten its cultural or natural heritarre:

(d)

to take the aporopriace legal. scientific. technical, administrative and financial measures
necessary for the identification. protection. conservation, presentation and renahilitation
of this. heritage; and

(c) to foster the establishment or development of national or regional. centres for training in
the protection, conservation and' presentation of the cultural and natural herttage and to
encourage scientific research bt this field.
Article .6
1.

Whilst fully respecting the sovereignty of the States on whose territory the cultural ar.d
natural heritage mentioned in Article:-: : anci 2 is situated. and ..vithout prejudice to p
right3 provided by national lee:I:la:ion. the Slates Parties to :his Convchtion
that such
con - "".cos a world
for
rrOCCC:t011 it is the duty of the inter:at:anal coinmunity as a wiluie to co-operate.

2.

The States. Parties . ur.dertake. in accarclance with the prov'Lsions of. this Convention. to give
their help in the identification, protection, conservation and preservoeion of the cultural and
natural heritag..: referred to in pa.ragrapits 2 and 4 of Article
if the States on whose:err:tory
it is situated so request.

3.

Each State Party to this Convention undertakes hoc to take any delibernLe measures %%11:c:1:night
damage directly or i....ilrectly the cultural and nazurai Iteritag‘a referred to in .'irtieles I and 2
situated on the territory of other States r t ries to this Convention.

Article 1.
For the purpose of this Convention. international protection of the world cultural anti natur , l
heritac,,c shall be understood to mean the establishment of a system of internationaico-onerazionanci
assistance designed to support States Parties to the Convention in :heir efforts to conserve and
identify that heritage.

rl\r-rzacovE , ..".;:::\:7,.....L
WORLD cur-rt.:T.1AL AND

PROTECT. 7.0: 017
HERITAGE

Article 8
1.

An :r.ter7overnrrier.tal Committee :or the Prote ,-tion of the Cult:trill and yatal Heritage of
Outstanding Universal Value. called "the World !lei-it:a:4'e •Cor---"v'e.- --", is liereb.y established
wit've
Nati.ORS Educational, Se: (.!11. in.C: and Cultural U r•:.7,,;;;:th LI on. It shall he ceinpose•-:
of 15 Sia.:es Parties to the Convention. eleeter. by States Parties :0 the Conv e ntion :run in
general assembly during the ordinary session of the Coneral Conference of ;he Lnited
Educational. Scientific , and Cultural Orgtutieation. The nember of Pt:L.:es mvinhers of the Coin rnttee shall he increased to 21 as :ram the date of the (..)
i'y
of the Cenern I Conference following the entry into force of this Cor.vention for at least 40 States.

Z.

Election of :rtembers of the Committee shall ensure an equitable represent:lc:cm of the different
reseons and cultures of the worid.

3. A representative of the International Centre for the Study if the Preservation anci Restoration
of Cultural Proper.'y (Rome Centre.), a represent a
- t:ye of:helm:et-national CounciloC Monuments
and Siteu (ICOMOS) and a representative of the international (triton for Conservation of :.lature
and Natural. Resources (ruc:.n. to whom inziy be acicled. at the request of States Parties to the
Convention meeting in general assembly durtng the ordinary sessions of the General Conference
of the United N'ations Educational. Scienticie and CulturaiOrganiention. represc:ntarivesdfather
triterrjevernanentul or non-governmented organ:eta:tons. wtzh stratiar onjectives. may attend the
meetings of the Committee in an ad ..nsory capacity.
Article 9
I. The term of office of States members of the World Iferttaw! Committee shall entend from the
end of the ordinary FlefintUll of the General Conference duinne ..vilteit they are elected until We
end of Its third subriecnient ordinary iesdinn.

•

▪

2.

3.

The torra of office of one-third of the members designated at the time of the first election shalt.
however. cease at time end of the first ordinary sosaton of the C:44:tUrai CotlftzrUtICl:
that at which they were elected: and the teiart Of offite -OCO-Cuir.lierthird0-f
noted at the same time shall cease at the end of the second ordinary session of the (1eneriii
Confer ,mce foilowim; that at which they were
tiatnef: of these inenthert.!
cho2cn i)y lot 11:.• the Pros:dent of the Ci.NIQVU1 C:)111. ;.:VC.:::C:Q of the United .`n.n.ions Educationai.
Scientific and Cuitural Orgrmizacion after the first election.
States members of the Committee shall choose astheir recr ,.•.ser.rr...tives perLionsquailfiedinthe
field of the cultural or natural. heritage.

Article 10
1.

The Wot-iti irerttage Calurnit:ee sha:1 adopt its iluies of l'rocecturc...

2.

The Commie:0e may at any r;-"e hra'an pub 1 ic or ?rt.:ate orgar.izatiens or individuals to
tici...::.te in its meetings for consuitatidr, on partici:L:1r probiems.

3.

The Committee :noy create such cor.sultative bodies as it deems necessary:or:he pet-fort:ea:ice
of its functions.

Article 1:
1.

Every State Ps.rty to this Corr.- ention shall. • La so far as possibie. subrni: to the World Heritage
Committee an inventory of proce:-.y forming part of the cuitural ar.d hatural. herito.ge , situated
in its territory and suitable for lr.clusion in the list pro ,ricied for ir. paragraph 2 of :his
This inventory, which. shall :tot be considered e.ahaustive. shall include cioc=entst:ion aOoutthe
location of the property in question and its significance.
Cn the basis of the inventories: subrnit:ect 1.)y States in ;:toc.orSance
paragraph I. the 'Committee shall estabiish. keep up to date anci pubiish. under the title of "%Voris: iiert:acse Lis:. a
list of properties forming pat.: of the cultural hertle.:;o azia natural. heritage, as define:::
.-krtieles I and 2 of this eonvention. wilie:', it conLiciers as havined outstanding universal
terms of such criteria as it shall have established. An uptiated list shall beciis -tributed a: leas: •
every two years.

3.

The inciusion
rnp:':irt the
Herat:ice List !..e.luirsei
of llie Sta.:* concerned. The inclusion of a property situated in a
. . itory, sovt- i.t.litelty or Iiiriscifc...ion 0:ter
which is claimed by more than one .,.m ate $i-tai.1 in an
pre,!uctiaz:
the 'u :tics t o
the :1:spute.

4.

The Committee shall establish. !teen to to date stid publish. whenever circ:inls:ances
so
reduire. under the title of "Lie: of '.''o rid lieritat.fe it: Danger". a list of the prope:Ity t.ppcaring
-in-the-World 11er:titer:. -List far the eonse:-:atior.- of 'OtTO najer - ope -rations are necessary .-and
for e- hich assistaiwe has been _
under this Convention. This he shall cor.tain an esti:nate of We cos,: of such opermioni, . The list tr13.:1
only such proper::: formini.; par-. of tit.e
and nature::
as is
SC".".CUS
SUC:las
threat
of ciisopocaranco cause:11.y accelernte ,_i deterio racior.. 1a:7e-scale piiblic
privai e ors .m;: eets
rapid urban or tourist development projects: dest
caused by oilang,-.!s in the 1.1F , or S otter
the land: litil . ;or alterations due to unknov::: causes: abAncionmer.: for any rooson whatsoever: the outbreak or the threat.oi .1r1 armed
and cataclysms: serious
edi-.izquakos. . lancislicies: volcanic er....pciutu.-. cimamos in water level, floods, ar.d tidal
waves. The Conimittoe rnzy at any
in case of ursent need, naoe a ne ,../ entry in the Lis:
of World Heritage in 1)anger and pnilli.eihe such
hrintediatc:ly.
-

5.

The Committee shall define the criteria on time basis of which a property belociine to the cultural or mttural herttat,•e may be incleried in either ,C the lists mentioned in parni;rhons '2 itild 4
athicle.

0.

Re:lire refusiiiiz a requec..: for inclusion in one of the two lists mentioned in poragrt,plis 2 and 4
of this 31.tiele. the Committee shill! eonsult tht: Stthe Party in
territory the cultural or
not:trot propertv in question is situated.

7.

The (:•iiiiiiiittee 4nall, with the aereenient Of thin
einicerne•i, rn-ot".linute arid encotirolfe.
the splines :mil reseni.rti in:ellen :o• !trim iirawint: iiinfmiro lists rvfoi . : .
to in parie::raplis 1: and
'I ii :lini

••••,a••••

-

Article 12
The fact that a property belonging to the cultural or natural iteritage.has.110C- been included iti
either of the two lists mentioned in naraurophs 2 and 4 of Articl , - 11 :shah in no kV.1}. tie CtlfISj(!ti t u
mean that it does not have an outstanding universal value for purposes oilier than thus,: resulting
from inclusion in these lists.
Article I:
The World heritage Committee shah receive and study requests for international assistancm
Corir.uiated by States Parties to this Convontion wtch respect Co property forming part of the
cultural or natural iteritaFe, situated in their territories, and included or potentially suitable
for inclusion in the lls:s referred to in paragraphs 2 and .; of Article 11. The purnoso of suc:i
requests may be CO secure the protection, con.ser..•ation, presentation or rehabilitation of such
property.

1.

Requests for international assistance under parazrapii 1 of this article :nay also be our:cornet.:
property defir.cd in
I and 2, when orclimiwitn identification of c•_:itural
i•e just:fit:U.
nary investigations have snow:: that further innuiries
3..

The Committee snail decide on the action to be taken ,.vith regard to tlmcc reduests, deterrr.ine where appropriate, the natnre and extent of its as.sistance, and a.itharize the conclusion,
on its behalf, of the necessary s.rrangement.s with the guverr.iiient concerned.

4.

The Committee shall dete.rrr.ine an order of priorities for its operations. it shall in so doing
bear in mind the reseed:ive impertance for the wort:: cultUral and natural hert:age L.: the propert'; i-equiring protection, the need to give interna.tional assistant:2 to the proper::: must
repre-.1-,n7nti , te of a noctiral enviror.tnent or of the geniu.s and the
of the peopies Lif the
tne rercus
world, the iii,eney of :he
to
.--;ca.toz on whose :erritory
threatened property is situated and in particular the eitzemic to .vitich they are able
to safeguard such property by :heir own mear.s.

5.

Thu Committee shall draw up, keep up to dace and publicide a list of property for which international assistance /las been grantee.

6.

The Committee shall dettie on the use of the resources: of the Fund established under Article
15 of this Convention. It shall seek ways of increasing these reti.',..1C'CO',.; anti snail talit: ail useful steps to this end.

7.

The Corrimittee shall co-operate with internacional and national governmental and nongover^—ental orgar.idations na ,.'imc. objectives similar to those of thls Con‘..encion. For the
implementation of its prograz-mnes and projects, the Commitree may call l/f1 sue:: ut- . 1ulinatons, particularly the Internacional Centre for the Stony of the
... , ation and Restoration
of Cultural Property (the some Centre:, the InternotiotiLl Counuil of Vionunients and Sits
(ICOMOS) and the Internaciona.i
for Conservat inn of Nature ammo Natural .Resources (tLC Y).
as well as on public and private bodies and individuals.

8..

Decisions of the Committee snail be :aken by a tr.a:ority uf tv..o-illird.s of its members presten:
and voting. A majority of the members of the Comninitteu shall ei.my••ruto a quorum.

Article
1.

The World lleri:age. Conlmittee snail be assisted by a Secretariat appointee: by the DirectorGeneral of the United Nations Educational, Scientific and Cultural Organization.

2.

The Director-General of the tinited Natiolis Educational, Scientific and CJitural
utiis trig to the fullest eatent posaibie tht• servtees of the itIL!*:latiuttni Ce:IC!'e fur Uw
of
the Prei-:ervation and the ((co .:oration of Cuiturat Propvrty ;the :tonio Crmtre
thin' intornationiti
C.ouncil of Monuments and
os anti the Ihterhactuual
(..:ouset".•atieu
Cure aut1 Natural lte -Zuore'..h.;
tin :het:* respeetIve
coniptsionee anti capnbitity,
shaLl
thr, Cohtsuillce't: doethitt•ut:Jtwo :inu the
of ttmj wee:high outi
Itn‘e
the reEporistbility (or the trupleu.t.ucatluu ui Its clect:.tur.%.

—

VI. FUND FOR THE PROTECTION OF TIIE WORLD CULTURAL
AND NATURAL, HERITAGE

Article 15 I. A Fund for the Protection of the World Cultural and Natural Heritage Of Outstanding Universal.
Value. called "the ‘Vorld Heritage Fund", is hereby established.
2. The Fund shall constitute a trusz fund. in conformity with the provisions of the Financial Regulations of the United Nations Educational, Scientific and Cultural Organization.
3. The resources of the Fund shall consist of:
(a) compulsory and voluntary contributions made by the States Pa..mies to this Convention,
(b) contributions, gifts or bequests which may be made by:
(i)

other States:

(ii)

the United Nations Educational. Scientific and Cultural Orr.anization. other or: -..- anizatioris of the United Nations system. pa.micularly the United lsrations Development Programme or other inter;o.ver—enzai organizations;

(iii)

public or private bodies or individuals:

(c) any interest due on the resources of the Fund;
(d) funds raised by collections and receipts from eves organize ,.i for the b$,-/efit of the
and
(e) all other resources authorized by the Fund's relations. as cirsx. -n up by the V.'orld Heritz::re
Co mmitt cc.
4. Contributions to the Fund and other forms of.a.ssistance made available to the Committee may
be used only for such purposes as the Committee shall define. The Committee may accept contributions to be used only Cot:a certain programme Or project, provided that theCorninittee shall
have decided on the implementation of such programme or project. No political conditions may
be attached to contributions made to the Fund.
Article 16 •
Without prejudice to any supplementary voluntary ,contribution, the States Parties to this Convention undertake to pay regularly. every two years. to the World Heritage Fond. contributions.
the amount of which. in the Corm of a uniforrn percentage applico.ble to allStates, shall be deterruined by the General Assembly of States Parties to :ht :. Convention, meeting . during_the ce-"ions
of the General Conference of the Unitc-id Nations Educational, Scientific and Cultural Organization. This decision of the General Assembly requires the majority oft:it:Slates Parties present
and voting, which have not mode the declaration referred to in paragraph 2 of this Article.
In
of the
'no case shall die compulsory contribution of States Partles to the Convention exceed
contribution to the Regular fludget of the United Nations Educational, Scientific and Cultural
Organization.
2.

However. each State referred to in Article 31 or in Article 32 of this Convention may declare,
at the time of the deposit of its instruments of ratification, acceptance or accession, that it
shall not be bound by the provisions of paragraph 1 of this Article.

3.

A State Party to the Convention which has made the declaration referred to in paragraph 2 of
this Article inav at any tine withdraw the said declaration by notifying the Director-General, of
the I.'nited Nations I.:duration:II. Scientific and Cultural Organization. However. the withiirawal
of the dectaratimi shall not take eft. er:: it :*e:2 . :11•( I to th ..1 compuisory contribution due by the silate
until the date of the sulitiemiritt (:ederai As1;eelt,iy of States l'arties to the Convention.

4.

In order that the Committee may be able to plan its one rations effectively, the contribution s o r
States Parties to this Convention which have mane the declaration referrcd to in paragrarth 2 of
this Article. shall be paid on a regular basis. at least eve:7 two years. and shouici not be i c e s
than the contributions which they should- have paid if-they had been bound hy the provisions or
paragraph 1 of this Article.

5.

Any State Pnrty to the Convention which is in arrears with the payment of its compulsory o r
voluntary contribution for the current year and the calendar year ihiniediately proceding
shall not be eligible as a Member of the World Heritage Committee. although this provision
s h all not appiy to the first ejection.
The terms of office of any such State ,xiiich is already a :neither of the Committee shall terminate at the time of the elections provided for
Article 8. paragraph I of this Convention.

NOT:: The addition of the above Article implies a change in the numbering of all succeeding
Articles (16-:17 becoir.e 17-33. and in ail Articles in which refe.-..ce is made to :he orig.
:nal Articles 1G-27 articles: 19. 20. 21; and the concluding clause of the C.Jr.ventionl.
Article . ? 7
The States Parties to this CJavention shall consiPer or e::cct:rage the ec'ahlis'...•err of .1-at'oniti,
doratior.s for the prcte^:ic:-.
public and private four,ciations or associations ...vhose purpose is
and 2 of :his C:Aiventien.
in
of the cultural and natural. heritage. as
Article 13
international fund -raisin ,*
The States Parties to this Convention shall give their assistance
Unitc,d :Ca:ions
srIrrb. 7',111(i '.:11cir the aus:)ices of
orr.72.ni7ed for the
obi:eel:dr., :nada by th:
tional. Scientific anci Cultural 'Organ:ca .:ion.
purpese.
rner.tioned in paragraph 3 of .A.:-ticie 1.5 for

V. CONDITIONS AND ARRANC_::;(CTS POP, INT. LT:NAT. T.
Article 19
Any State ?arty to this Cor.ver.tion rr.ay recites: international assist:nce for properr.y for:r.ing
part of the cultural or natural her:tage of outstanding oniversal value situated within its :C.:
It shall %vith its request such inforrnaLion agc: Cocumentation proviti.,d for in Article 21 as
has ir. its possession and as will enable :he Cor-y-ittee to einite to a decision.
J1rticle 29
Subject to the provisions of paragranh 2 of A.: -.icie 12. sub-paragraph (c) of Ar-.icle 22 and
Article 22, international assistance provided for hy :his Convention may he granted only to proce:-.y
the World iierilade Committee. has ciecined,
forming part of the cuitural and r.anit -al heritage
paracraniis 2 and 4 of '.rtice
or may dc:cicie. to enter in one of the lists mentioned
Article 21
1.

The World Heritage Committee. shall define the procedure by ..vhich requests to it for internacior.al aur:istance shall he considered and s'• - :1 spuct::.• the content of the request. which should
hi necessary, the c::peeted cost thereof. the
define the operation contempiaced, the work
degree of urge:lc:or and the reasons why the L'USC)lt rccs of the State requesting as:sistanceCO an:
allow it to meet all the expenses. Such requests must be supported by experts' reports ...-.thenever possible.

2.

should. .1)v reasons of the tir:ger.r work
rttr.mests booed upon disastc..rs or natural
hy the Committee. which
which they may involve. be 4iven int:net:tate. prior:::.•
shotil:: have r, userve fund at :to dispo:-:at avmotit thlen

•

•-

3.

Before COM ing to a deeision, the Committi.ni shall carry out such studies and consultations as
it deems necessary.

Article 22
Assistance granted by the World heritage Committee may take the following forms:
(a)

studies concerning the artistic, scientific and technical problems raised by the protection, conservation, presentation and rehabilitation of the cultural and natural heritage,
as defined in paragraphs 2 and 4 of Article 11 of this Convention;

(b)

provision of experts, technicians and skilled labour to ensure that the approved work is
correctly carried 01.1r.;

(c)

training of staff and specialists at all levels in the field of identification, protection, con- .
servation, presentation and rehabilitation of the cultural and natural heritage;

(d)

supply of equipment which the State concerned does not possess or is not in a position to
acquire:

(e)

low-interest or interest-free loans which might be repayable on a long-term basis;

(f)

the granting, in exceptional cases and for special reasons, of non-repayable subsidies.

Article 23
The World Heritage Committee may also provide Lnternational assistance to national or regional centres for the trainieg of staff :Ind speealists at all levels in the field of identification, protection, conservatice., presentation and e -,itabilitacien of the et:lit:raj sir.: et:lei-al ieerinag--,
Article 24
Internationai assistance on a large scale shall be preceded by derailed scientific, economic
and technical studies. These studies shall draw upon the most advanced techniques for the protection, conservation, presentation and rehabilitation of the natural and cultural heritage and shall be consistent with the objectives of this Convention. The studies shall also seek means of making rational use of the resources available in the State concerned.
Article 25
As a general rule, only part of the cost of work necessary shall !ie borne by the international
.cominunity. The contribution o( the State benefiting from international assistance shall constitute
a substantial share of the resources devoted to each programme or project, unless its resources
do not permit this..
Article 26
The World flzritage Committee and the recipient State shall define in the agreement they conchide the conditions in which a programme or project for which international assistance under the
terms of this Convention is provided, shall be careied out. It shall be the responsibility of the State
receiving such internatiamai assistance to continue to protect, conserve and present the property so
safeguarded, in observance of time conditions laid down by the agreement.

VI.

EDUCATIONAL I'llOGIIAINTES

Article 27
I. The Slates Parties to thin Convention shall endeevutir by all appropriate means, and in particular by vdticational and iin'nt•:do.tido
.. i:tr;tn..2,- then Appreciation and respect by
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Article 34
The following provisions snail apply to those States Parties
'federal or non-unitary constitutional system.

LL,

ltL wive:It:on

d

(a) with regard to the provisions of this Convention, the impiemontatimi of w.L.cli Lzoriaes. :Lune:
the legal jurisdiction of the federal or central :egisiative pe..ver, the obin.Latiens of :he
federal or central government 5hail be the same as for rli.,st• Starys Parties
federal States;
Oa) ..vith regard to the provisions of this Convention, the implemental Lon
comes ounce.
the legal jurisdiction of mciivicival constituent'States, countries pt..,..inuet,: or canton , :::..;
are not obiiged by the com.,.l.ationai system of the federation to take 14. !..zisiative measure.
the federal government shall inform the coctipeten: autnorities LLC Lu :ltates, countries,
provinces or cantons of the said provisions, with its recommendation for :heir adeptich.
A rt icle
1,

Each State Par:': to this Convention may denounce :ne

2

The deriunciacior. shall be notified by ar.
Ge.ne .....al of :he United Natiarts

3.

The denurci.ation shall take effect :..velve nior.ths after the receipt
ciation. It shall not affect :he finarciai obil2'ations it me denouncL;;;:
which the withdrawal takes eff:Lct.

ciepusl:ed
in
LiIIZO
Scientific an= C.iiturai (I

ine DirectL.r-

las::-umen: 01Oeh.:nu r.:1 I 7.c

Article 28
The Director-General of the 'United Nations Educational, Seier""i ,• and Cultural Or4aniza.:iim
shall inform the States members of the Organization, the States not LneLnbers of the Oraanizatidn
which are re:erred to in Article 22. as well as the United Nations, of the deposit of all :ne instruments of ratification, acceptance, or accession provide= for m Articles 31 and 32. an= of the -icnunciations provided for in _Article 35.
Article 37
1.

This Convention may be revised by the General Conference of the United Nations Ectucaziona.:.
Scientific and Cultural Organization. Any such revision snail, however, bind only the States
which shall become Parties to the revising convention.

2.If the General Conference should adopt a new convention revising this Convention in wnoie zr
in part, then, unless the new convention otherwise provides, this Convention snail cease
be open to ratification, acceptance or accession, as from. the date on which :he new
convention enters into force.
Article 38
In conformity with Article 102 of the Charter of the United Nations, this Convention shall :e registered with the Secretariat of the United Nations at the request of the Director-General of -.1-1,2
United Nations Educational, Scientific and Cultural Organization.
Done in Paris. this twenty-third day of November 1972, in two authentic copies bearing :he sizna ture of the President of the seventeenth session of the General Conference and of the Director-Genera.
of the United Nations Educational. Scientific and Cultural Organization, which shall be depositet
the archives of the United Nations Educational, Scientific and Cultural Organization, and certified
true copies of which shall be delivered to all the States, referred to in Articles 31 and 32 as weil as
to the United Nations.

APPENDIX B
UNESCO RECOMMENDATION CONCERNING THE PROTECTION, AT A NATIONAL LEVEL,
OF TEE CULTURAL AND NATURAL HERITAGE*
[Adopted on November 16, 19721

RECOMMENDATION coNcErtNINc THE PROTECTION',
AT NATIONAL LEVEL, OF THE CULTURAL AND NATURAL HERITAGE

The General Conference of the United Nations 'Educational, Scientific and Cultural Organiza1972,
tion, meeting in Paris., at its seventeenth session, from
to

Considering that, in a society where living conditions are changing at an accelerated pace, it is essential for man's equilibrium and development to preserve for him a fitting setting in whic:t to live,
where he will remain in contact with nature and the evidences of civilization bequeathed by past
generations, and that, to this end, it is appropriate to give :he cultural and natural heritage an active functiori in corritnunity life and to integrate into an overall policy the achievements of our time,
the values of the past and the beauty of nature,

Considerinz that such integration into social and economic life must be one of the fundamental aspects of regional development and national planning at .very level,
Considering that particularly serious dan.gers engendered by new phenomena peculiar to our times
. are threatening the cultural and natural heritage, whicn constitute an essential feature of mankind's
heritage and a source of enrichment and harmonious development for present and future civilization,
Considerinz that each item or' the cultura.i and natural heritage is unique and that the disappearance
of any one item constitutes a definite loss and an i.rreversibie impoverishment of that heritage,

Considerinz that every country in whose territory there are components of the cultural and natural
heritage has an obligation to safeguard this pa :rt of :nankinci's heritage and to ensure that it is handed
down to future generations,
Considering that the study, knowiedize and protection of the cultural and natural heritage in the various countries of the world are conducive to mutual understanding among the peoples,

Considering that the cultural and natural heritage forms an harmonious whole, the components of
which are indissociabie,

-

Considerinz that a policy for the protection of the cultural and natural heritage, though: out and forTx-Lula:et:, in common; is
bring acct a continuing incerac:ion among Mentber States and
have a decisive effect on the activities of the United Nations Educational, Scientific and Cul:ural Organization in this field,
Notinz that the General Conference has already adopted internacional instruments for the pr;tection
of the cultural and natural heritage, sucn as :he Reco—enciacion on International Principles Applicable to Archaeological F:xcavacions (1956), the Recornmerxia:ion concerning the Sa.feguarding of the
Beauty and Character of Landscapes and Sites ;19621and the Recommendation c:Jncerningthe Preservation of Cultural Property Endangered by Pubic or Private Works (1963),

Desirinz to supplement and extend the appiication of the standards and principles laid down in such
recommendations,

le[Reproduced from UNESCO Document 17 C/107 of November 15, .1972.
[The Recommendation was unanimously adopted by the Seventeenth Session of the UNESCO General Conference (Cctober 17-November 13, 1972).1

Havina. before it proposals concern ing the protection of the cultural and natural heritage , wr.lon oue<.clan acpear.a on the agenda of the d ess Lan as item_ _
Havine decided. at its siwteenth session. that this question should be made the subject of in:.-a...
conal. regulations, Co taice the forrn of a recommendation :o .lerr.ber States,

•

Adopts this

day of

197 1 . this Recainmer.dation.

TPL IE.RITAGF.

I.

DE FINITIONS OF THE CULTURAL :\I:0 THE.

1.

For the put- poses of this Recorr.rner.ciation, the following shall be consiciere- , as
heritage":
monuments: architectural works, works of rzor.umentai sculpture and pair.ting, incLcing
cave dwellings ar.d inscriptions, and eierner.ts, groups of elements or structures of soe-- 4 - ,
value from the poi--.: of v-iew of arohaeolog:-, - , his:a:7, am or scier.ce;
groups of buildings: groups of separate or connected buildings which, because of :heir a:or"tecture, their hornoger.eity or :heir place :r.e landscape, are of special vaiue from the dc' -.:
of view of history, ai-t or science;
sites: topographical areas, the combined works of man and of nature, wch are of special
. value by reason of their beauty or their interest. fro= the arcnaeologica.l. histarizal, ethnalogical or anthropological points of view.

2.

For the purposes of this Recor--er.dation, the following - shall be cor.sidereci as "zat-rheritage":
r.atural fearares consisting of physical and biological farthaticns or graups of such farm:a:tans,
of ..-Lew;
which are of speciai value from the aesthetic or scientific
geological and physiographical formations and preciseiy delineated areas which cor.stitute the
habitat of species of ani.mais and plants, valuable orthreater.ed, of special value from :he pain: .
of view of science or conservaticn;
natural sites or precisely delineated natural areas of special value from the point of view of
science, conservation or natural beauty, or in their relation to the corn:lined ..vorks of man
and of nature.

II. NATIONAL POLICY
In conformity with their jurisdictional and legislative recuirernents, each State
_ lace, deveiop.anci appiy as far as possible a iicy whose principal airnsnould be :oco—ci - Of_-.ate
and make use of all scientific, tecnnical, cultural and other resources available to secure :he effective protection, conservation and presentation of the cultural and natural heritage.
3.

III. GENERAL PRINCIPLES
The cultural and natural heritage represents wealth, the procec:icn, conservatior. and presentation of which irhoose respor.sibilities on the States wnose territory it is situatect, bath
vis-a-vis their own nationals and vis-a-vii the internationalcon:triunity as a 'whole; NIernber States
should take such action as may be necessary to meet these respor.sibiiities.
4.

The cultural or natural heritage snould be consitierect in its entirety as a homogeneous whole,
comprising not oniy works of great intrinsic value, but also more rriociest items that have,
with the passage of time, acquired cultural or haturai value.
5.

6.

None Of these works and none of these items should, as a general rule, be dissociated from
its environment. •

A s the ultimate purpose of protecting, conserving and presenting the cultural and natural heritage is the development of man, Member States snouici, as far as possible, direct their work

in this field in such a. way that the c~ltural and nacur:1l he:-:tag~ :nay no lon~S~r be
check on national development but as a de~e:-:nirli.ng fac:or in such de·telopmenc.

re~arded

as a

The protection, conse:"'tation and ef!'ec:!ve prese:1ta.tion of :he c:Jltural and natural her~tag~
should be considered as one of :he essential aspec:s of :-eg~onal de•tclopment plan::;, and planning in general, at the national, :-egional or local level.

8.

9.

An ac:ive policy for the conser"tation of :he cultural and natural he:-itage and for gtvtng it a
place in community life should be dev·eloped. Me:noe:- States should ar':"ang~ for concer":ed
action by ail the public and private se:-vices conce:-:1ed, with a view to drawing up and applying such
a policy. Pre•tentive and correc:ive measures re.!.ati.:1g :o the c~l:ural and natural her~tag~ should
be sup!Jle:ne:'lted by othe.:-s, designed :o give each of the compone:1:s of :his he:-itag~;. ;'unc:ion which
will make ~t a par: of :he nation •s soc.!.al, econor:li.c, sc:e:1:i.f~c and c:.:ltural life for the prese.::.t and
Cuture, compatible wi:!:l the c•.:ltural or natur:1l charac:e:- of the i.te:::. in question. Ac:ion for the
protec:ion of the c:Jltural and natural heritag-~ should :ake ad·.ranta?e of scie:1tific and ~e-:hnica1 advances i.n all branches of study involved L'1 the procec:ion, conse:-·:ation and presentation of the c:.:ltural or natural he .:-i.tage.
10.

Inc:-easir.gly si£fniflcant financi.al :-esources should, as :a: as possible, be made a•.railable by
the ;JuCiic au:::cr-it:es for :he sar"2g'.la!"di..."lg ar:d prc:se~:acion of the c~lturaland natu:3.l ~e:-::ase.

T!'le ge:1e:-al ;Jubiic oi the area should be associa:ed :.vi::: :~e :-ne:1su:-es to be ~ake:1 to:- ;Jrotec:ion and cons.::-·;ation and stould ~e cal!.ed on :·or su;ges:icns a!".d help, with ;Ja::-:ic:lla::- :-e:'e:-e:1ce to rega.rd :'or- 3..r..d su=·.reilla::.ce cf :te c~ltu!"'al ar.:: ::acu:-:li ~e:-:.:a.se. Conside:-:a.ci.on migt:: also
be give:1 to •he possi=::ili:y of financial suppot': from •he private sec:or.
11.

12.

their dive!"sity makes it im;=o:;sibLe :·at' al!. :\Ie:::.ber States :o adopt a s•anda::-d :·or:::t
of orga.ni=ation, ce:-:ain cor..:non c.:-::e:-:a should ne•:e:-:;,eless ~e ooser·.red.

.~lthough

Soec.:.ali=ed aubi.ic se:-·:ices

13.

With due I"egard for :he conditions appt'opr:a:e :o each coumr::, :-.-re:-:1.ber States snoula se: up
in their :e:-::-i:oz-J, whereve :- che:r do not already exis:, one Ot' :no re speciali=ed ;Jublic se:-·:ices
to be responsible fat' :he e~'!icie:1: disci:arge oc' the :oi.lowL'1g {unc::.ons:
(a) de•teloping and

;JUt~ing

ir.:o e:':ec: measu.:-es or' a.l:!.

~i.'1ds

designed for :::e ;;Jt'Otec:ion, con-

se:-vation and ~ rese~ta.t:on of :he c-:unt:-:: 's c~~::.::-sl and :ta~:...:ral he:-:.cas~ and for- ma.k:!1g
it an ac:ive fac:or" in che life 'Jr." :!'le c~t":'l!":luni::... ; a:td ;Jr:..~ar-:.1::, c~rnpi.lin4' an L"l'le!"ltor:t of

the c:1ltu.:-al and natural

he::-i:ag~

and es:abilsti!".g appropriate doc'c!me:'.tat:.on se::-·:ices;

(b)

training and :-ec:-~it:.:tg sc!.e:'!~i.f!.c, ~ec!":.nical a~C ad~!:.is::-:aci,,e staff as reqt:i:-'=d, to be
responsible fo:- wor;;::.:1g cut ide::::.;·:cac~on, t:Jr')cec:~on, c<:lnse:-·:ation and L'1te:;:-ation p::-ograr.::nes and direc:ing :hei::- :xec~tion;

(C)

organi:::.!1-g c-l6S~ c0--0-pe-~ac-:.On a.ii:.Ons s9eCi.alis:3- of--,:a:-~ouS d~s.::!.pi.ines eo s:t.:.dy ~he :ec~
nic:J.l conse!"'/a::on p.C"oOle:-::.s of

~he

c·.litur:l.l a:;d :1acura.l

he~::ag'=;

(dl usi.'1g or c:-e::tcing lai::loratot"ies fo:- :he s:ud:: of ai.: :he scie::ti.:"~c pr')oie:-::s a:-isi.ng in cor.ne:-::ion ·.vi:!: ~he c~nse:-·:a::on of :he c·.lltur3.l a::d :!ac·..!:-:a.i he:-::a,g-e;
(e) e::suring :hat owners or :e:::ancs car:-:: out tl".e ::eces3ar':: rescoracion ·.vork and
:he upkee;J or" (he buildin15s in :he best at':is:ic ami :echn~cal condic:.ons.
Advisor:

;:~rovtde

for

~odies

The speci.:J.li=ed se!"·tices should ·.vork with bodies or" ~xpe:-:s :-espor.stbit: :·or sl'•ing advice on
the p:-epar:J.ti.on or" :neasut"es :-e~atins :o :he c~ltur:J.i ana nu.cltt':J.i he:-:::1:.;~. :'iuch b<;c.:ies shouid
inc~ude ex?e:-:s. re;:resent:.t:ves ot' :he maJor' prese:-·::1c:on soc:e::es, and r~=present:.ti•:es oi the
administr:J.c:ons conc-=:-::ed.
14.

Co-ooeracion amortz the .farious bodies
the prr‘tection, conservation and presentation of the culThe specialized services dealing
tural and natural. heritage should carry out their ..vork liaison and in an equal footing with
ocher public services, more panicuiarly :nose responsible for re,:ionaicievelopment planning, rna;or
public works, the environment, and economic and suciai planning. Tourist development programmes
involving the cultural and natural heritage should be carefully araivn up so as not to impair the intrinsic character arid importance of that heritage, and steps snould be taken to establish appropriate
liaison between the authorities concerned.
15.

Continuing co-operation at all Levels should be orgarliced among the specialized services whenever Large-scale projects are involved, and appropriate co-ordinating arrangements made so
that decisions may be taken in Concert, taking account of the various interests involved. Provision
should be made for joint planning from the star: of the studies and machinery developed for the settlement of conflicts.
16.

Competence of central, federal, rezionai anci local bodies
Considering the fact that the problems involved in the protection, conservation and presentation of the cultural anci natural heritage are difficuit todealwith, calling for specialknowiedge
and sometimes enzailing hard choices, and that there are not enough specialized staff available in
this field, responsibilities in all matters concerning the devising and execution of protective measures in general should be divided among central or federal and 'regional or local authorities on the
basis of a judicious balance adapted to the situation that exists in each State.
17.

V. PROTECTIVE MEALiLIRES
Member States should, as far as possible, take all necessary scientific, tecnnical and administrative, legal arid financial measures to ensure the protection of the cultural and natural
heritage in their territories. Such measures should be determined in accordance with the legislation and organization of the State.
18.

Scientific and technical measures
Member States should arrange for careful and constant maintenance of their cultural and natural
heritage in order to avoid having to undertake the costly operations necessitated by its deterioration: for this purpose, they should provide for reguiar surveillance of the components of their
heritage by means of periodic inspections. They snouid also draw up carefully planned progra--As
of conservation and presentation work, gradually taking in all the cultural and natural heritage, depending. upon the scientific, technical and financial means at :heir disposal.
19.

Any work required should be preceded and accompanied by such thorough studies as its importance may necessitate. Such studies should be carried out in co-operation with or by
specialists in all related fields.
20.

Member States should investigate effective methods of affording added protection to those components of the cultural and natural heritage chat arc threatened by unusually serious dangers.
Such methods should take account of the interreiated sier.tJic, technical and arlistic problems involved and make it possible to determine the treatment to be applied.
21.

These components of the cultural and natural heritage should, in addition, be restored,
wherever appropriate, to their former use or given a new and more suitable function, provided that their cultural value is not thereby diminished.

".

Any work done on the cultural heritage should aim at preserving iti traciitional appearance,
and protecting it front any new construction or remodelling whicri :night impair the relations
of mass or colour between it and its surroundings.
22.

The harmony established by time and man bec..vecn a monument and its surroundings is of the
greatest importance and shouid not, as a generai rule, be disturbed or destroyed. The isolation of a monument by demolishing its surroundings shouul not, as a general rule, be authorized:
nor.should the moving of a monument be contemplated sa ,..e as an exceptional means of dealing with
a problem, justified by pressing considerations.
24.

Member States should take measures* to protect their cultural and natural heritage agninst the
possible harmful effects of the technologicai developments characteristic of modern civilization. Such measures should be designed to counter the , ffects of shocks and vibrations caused by
machines and vehicles. Measures should also be taken to prevent pollution and guard against natural
disasters and calamities • and to provide for the repair of damage to the cultural and natural heritage.
25.

Since the circumstances governing the rehabilitation of groups of buildings are not everywhere
identical, Member States should provide for a social science inquiry in appropriate cases, in
order to ascertain precisely what are the social and cultural needs of the communicy in which the
26.

group of buildings concerned is situated. Any rehabilitation operation should pay special attention
to enabling man to work, to develop and to achieve fulfilment in the restored setting.
Member States should undertake studies and research on the geoiogy and ecology of items of
the natural heritage, such as park, wildlife, refuge or recreation areas, or other equivalent
reser/es, in order to appreciate their scientific value, to determine the impact of visitor use and
27.

to mcnitor interrelationships so as to avoid serious damage to the heritage and to provide adequate
background for the management of the fauna and flora.
Member States should keep abreast of advances in transportation, communication, audio. visual techniques, automatic data-processing and other appropriate technology, and of cuitural and recreational trends, so that the best possible fac' 7 ■ r'..c and services can be provided for
28.

scientific study and the enjoyment of the public, appropriate to the purpose of each area, withbut
deterioration of the natural rm<-***-o...<
Administrative measures
29.

Each Member State should draw up, as soon as possibie, an inventory for the protection of
its cultural and natural heritage, including :tents which, -without being of outstanciir.g impor-

tance, are inseparable from their environment and contribute to its char:lc:et%
30.

The information obtained by such surveys of the cultural and natural heritage should be collected in a suitable form and regularly brought up to date.

31.

To ensure that the cultural and. natural heritage is effectively recognized at all levels of planning, Member States should prepare maps and the fullest possible documentation covering the

cultural and natural property in question.
32.

Member States should give thought to finding suitable uses for groups of historic buildings no
longer serving their original purpose.

33.

A plan should be prepared for the protection. conservation. presentation and re.ilahilitation of
groups of buildings of historic and artistic interest. It should include peripheral protection

belts, lay down the conditions for land use, and specify the buildings to be preserved and the conditions for their preservation. This plan should be incorporated into the overall town and country
-.planning policy for the areas concerned. - • Rehabilitation plans should specify the uses to wr.ich historic buings are to be put. and the
links there are to be het*.ve ,?ri the rehabilitation area and the surrounding urban developinont.
When the designation of a rehabilitation area is under consideration. the local authorities and rep34.

resentatives of the residents of the area should be consulted.
35.

Any work that might result in changing the exist:a; state of the buildings in a protected area
should be subject to prior authorization by the :own and country pianning authorities. on the

advice of the specialized services responsible for the protection of :he cultural and natural heritacc*.
36.

Internal alterations to groups of buildings and the Installation of modern conveniences should •
be allowed if they are needed for the well-being of their occupantS and provided they do not

drastically alter the real characteristic features of ancient dwellings.
37.

Member States should develop short- and long-ranee plans, based on inventories of their natural heritage, to achieve a system of conservation to meet the neecis of their councrles.

38.

Member States should provide: an advisory service to guide non-gov#:rnrnental organizations
and owners of land on national conservation policies consistent with the productive use of the

land.

39.

NZernber States should develop policies and programmes for restoration of natural ar=as made
derelict by industry, or otherwise despoiled by man's activitios.

Legal measures
Depending upon their importance, the components of the cultural and natural heritage should
be protected, individually or collectively, by legislation or regulations in conformity '.vit.h. , ne
competence and the legal procedures of each country.

40.

Measuros for protection should be supplemented to the extent necessary by new provisions
to promote the conservation of the cultural or natural heritage and to facilitate the presentation of its components. To that end. enforcement of protective measures should apply to indjdual owners and to public authorities when they are the owners of components of the cultural and
natural heritage.
41.

No new building should be erected, and no demolition. transformation, modification or deforestation carried out, on any property situated on or in the vicinity of a protected site, if
it is likely to affect its appearance, without authorization by the specialized services.

42.

Planning legislation to permit industrial development, or public and private works should take
into account existing legisia.tion on conservation. The :authorities responsible for the Protection of the cultural and natural heritage mient take steps to exoedite the necessary conservation
work, either by making financial assistance available to the owner, or by acting in the owner's place
and exercising their powers to have the work done, with the possibility of their obtainingreirrobursemeat of that share of the costs which the owner would normally have paid.
43.

44.

Where required for the preservation of the property, the public authorities might be empowered
to expropriate a protected building or harurai site subject to the terms and conciitions of domestic legislation.

Member States should establish regulations to control bill-posting, neon signs and other kinds
of advertisement, comrr.erciai signs. camping, the erection of poies, pylons and electricity •
or teleprione caioies, the placing of television aerials, all types of vehicular traffic and parking., the
placing of indicator panels. street furniture, etc., and, in general, everything connectet with the
equipment or occupation of property forming par: of the cultural and natural heritage.
45.

The effects of the measures taken to protect any element of the cultural or natural heritage
tr a protected building or nazurs.1 site
should continue regardless of changes of ownersnip.
is sold, the purchaser shoulci be informed that it is under protec:icin.
46.

Penalties or administrative sanctions should be applicable, in accordance with the laws and
constitutional competence of each St.ste, to anyone who wilfully destroys, mutilates or defac.is a protected monument, group of buildings or site, or one which is of archaeological, historical or artistic interest. In addition. equipment used in illicit excavation might be subject to
confiscation.
47.

Penalties or administrative sanctions should be imposec. ' upon those responsible for any other
action detrimental to the protection, conservation or presentation or' a prozeo.ted component
of the cultural or natural heritage, and should include provision for :he restoration of an affected
site to its original state in accordance with established scientific and technical standards.

43.

Flnar.ciai mensures
Central and local authorities should, as far as possible. appropriate, in their budgets, a certain percentage of funds, proportionate to the importance of :he protected property for—ing
part of their cultural or natural heritage. for the purposes of maintaining, conserving anci presenting
protected proporty of which they are the owners, and of contributing financially to such work carried out on other protected property by the owners, whether public bodies or private persons.
49.

50.

The expenditure incurred in ?roc ectang, conserving and preSeming items of the private;y -owned
cultural and natural heritage shouiti, so Car as possibie, be borne by their owners or users.

Tax concessions on such excenairures. or ' , rants or loans on favourable terms', could be
4r:it-iced to private owners of protected prooer:ies. on. condition that they carry out work for
the protectron. conservation. presentation and rehaullitation of their properties in accordance with
approved standards.
51.

52. Consideration should be given to indemnifying, if necessary, owners of protected cultural and
natural areas for losses they migrit suffer as a consequence of protective programmes.
_.• _ _ _•._
53; The financial advantages accorded to private owners should, where appropriate, be dependent
certain condi:ions laid down for the benefit of the public. such as their
on :heir observance
allowing access to parks, gardens and sites. tours througn all or parts of natural sites, monuments
or groups of buildings. the taking of photographs, etc.

at

54.

Stiecial funds should be set aside in the budgets of public authorities for the protection of the
natural heritage er.cangered by large-scale public or private ..vork.s.

To i.hcrease the financial resources available to :hem, Member States rnay set up one or mar ,.
"Cultural and Natural HeritageFur.c..4 s • ', as legally estahiished public agencies, er.titied :o rear.d cor--ercial firms.
ceive private gifts, dcr.aticr.s ar.d bequests ., particularly from
55.

Tax concessions could also be ;ranted to those making gifts donations or bequests for the
acquison, restoration or maintenance of specific corr.:con:in:is c: the cultural and na:ural
heritage.
56.

57.

Ir. order to facilitate ooerations for :he rehab:lit:a:ter. of the nature: and c....-ral heritage,
Mem:ser States :night make special arrangerner.ts, eareicularly by way of loans for r?r.ovatIon an= reszoratien work, and
ai=c make the ne^-? -..ary r?c,iiations to avoid . price rises
causer.: by reai-estace spec:ilation in the areas under cor..ideracior..
To avoid hardship to the poorer inhabitants consequer.: on :heir having to :hoi-e :roc:: rehabilitated buildings or groups of buildings, cornper.satior. for rises in rent rr.ight be contenipiaced
so as to enable :hem to keet: their acco--edation. Such c=per.sazion shoulci be temporary and deterrnir.eci on the basis of the ir.corne of :he car:ies cor.cernect, so as to er.abie :nen: to meet :he increased costs occo.sioned by the ..vork carried out.
58.

Member States might facilitate the financing of ..vork of any ciescridzion for the benefit of the
cultural ar.d natural heritage, by inszitutL-.g "Loan Funds", supporter: by public institutions
. iishrr.er.ts, wrtcn would be respor.stieie for grantiT.g loans to owners at Low
and private credit esza c
interest races and with repayment scre --u.C...out over a Long period.
59.

VI. EDUC.ATIONAL AND CULTT.T:R-1.1_ ACTION
Universities, educational establishments at all Levels and Life-Long education estabi'?"—ents
should organize regular courses, lectures, seminars, etc. , or. the history of an, arcnitecture, the environment and :own planning.
60.

Member States should ur.deriake educaticnai carnpal -g,is to arouse widespread public interes:
ir., and respect for, the cultural and: natural heritaze. Cor.:inuing efforts should be made to
ir.form the public abou: what is being anc can be done to protect :he cuiturai or natural heritaze and
to inculcate appreciazion and respect for trie values it ensnrines. For :his purpose, all media of
information shoulci be employed as recuiree.
61.

Without overlooking the great ecor.ornic and social value of the cultural and natural heritaLre,
measures stouici be taken to promote and reir.foree the eminent cult u ral ant: educa:ior.a:
of that heritage, furnishing as it does :he f..:ndantencai nlotive for protecting, censer...in; ant
senting
62.

Ali efforts on behair of compor.en:s of the cultural and natural heritage shouid take account of
the cultural and erlucationai value
erent in them as recresentative of an er.vircr.inent, a
form of architecture or urtan desigr or— —er.surace wit:: mar. arid on •71LS
63.

Voluntary organizations should be se: up to er.c.curage national and local authorities to make
full use of :heir powers witri regarc to procectiun, to afford :ne::: support and. if no^"a -y,
amenity
to obtain funds for :he; these bodies should keep in :cue:: with Local :its:or:cal
:ourisrn, etc. ,
improvement societies, local development corr.rnictees and agencies cur.cerneC
and rnignt also organize.
:o, ar.0 g ■ iiiieit tours of, cifferer.: :tents of the cultural anci :lacural
heritage for their members.
64.

63.

Information centres, museums or exhibitions rnnt be set up to explain the work being carried out on components of the cultural and natural heritaqe scaeduied for renabilitation.

VII. INTERNATIONAL CO-OPERATION'
66. Member States should co-operate with regard to the protection, conservation and prenentation of the cultural and natural heritage, seeking aid, if it seems desirable, from international
•
organications. both intergovernmental and non-governmental. Such muitilateral or bilateral cooperation should be carefully co-ordinated and should take the form of measures such as the tollowing :
(a)

exchange of information and of scientific and technical publications;

(b) orTanizatiJn of seminars and working parties on particular subjects;
(c)

provision of study and travel fellowships, and of scientific, technical and administrative
staff, and equipment;

(d)

provision of facilities for scientific and technical training abroad, by allowing young research workers and technicians to take par: in architectural projects, archaeological excavations and the conservation of natural sites;

(e) co-ordination, within a group of Member States, of large-scale projects invoiving conservation, excavations, restoration and rehabilitation work, with the object of making the
experience gained generally available.
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INTRODUCTION

The cultural heritage and the natural heritage are among the priceless and
irreplaceable possessions, not only of each nation, but of mankind as a whole. The loss,
through deterioration or disappearance, of any of these most prized possessions constitutes an
impoverishment of the heritage of all the peoples in the world. Parts of that heritage,
because of their exceptional qualities, can be considered to be of outstanding universal value
and as such worthy of special protection against the dangers which increasingly threaten
them.
2.
In an attempt to remedy this perilous situation and to ensure, as far as possible, the
proper identification, protection, conservation and presentation of the world's irreplaceable
heritage, the Member States of Unesco adopted in 1972 the Convention concerning the
Protection of the World Cultural and Natural Heritage, hereinafter referred to as "the
Convention". The Convention complements heritage conservation programmes at the national
level and provides for the establishment of a "World Heritage Committee" and a "World
Heritage Fund". Both the Committee and the Fund have been in operation since 1976.
The World Heritage Committee, hereinafter referred to as "the Committee", has three
3.
essential functions:
(i)

to identify, on the basis of nominations submitted by States Parties, cultural
and natural properties of outstanding universal value which are to be
protected under the Convention and to list those properties on the "World
Heritage List";

(ii)

to decide which properties included in the World Heritage List are to be
inscribed on the "List of World Heritage in Danger" (only properties which
require for their conservation major operations and for which assistance has
been requested under the Convention can be considered);

(iii)

to determine in what way and under what conditions the resources in the
World Heritage Fund can most advantageously be used to assist States Parries,
as far as possible, in the Protection of their properties of outstanding universal
value.

4.
The operational guidelines which are set out below have been prepared for the
purpose of informing States Parties to the Convention of the principles which guide the work
of the Committee in establishing the World Heritage List and the List of World Heritage in
Danger and in granting international assistance under the World Heritage Fund. These
guidelines also provide details on ocher questions, mainly of a procedural nature, which relate
to the implementation of the Convention.
The Committee is fully aware that its decisions must be based on considerations
5.
which are as objective and scientific as possible, and that any appraisal made on its behalf
must be thoroughly and responsibly carried out. It recognizes that objective and well
considered decisions depend upon:
- carefully prepared criteria,
thorough procedures,
- evaluation by qualified experts and the use of expert referees.
The operational guidelines have been prepared with these objectives in mind.

I.

ESTABLISHMENT OF THE WORLD HERITAGE LIST

A.

General Principles

The Committee agreed that the following general principles would guide its work in
6.
establishing the World Heritage List
(i)

The Convention provides for the protection of those cultural and natural
properties (1) deemed to be of outstanding universal value. It is not intended
to provide for the protection of all properties of great interest, importance or
value, but only for a select list of the most outstanding of these from an
international viewpoint. The outstanding universal value of cultural and
natural properties is defined by Articles 1 and 2 of the Convention. These
definitions are interpreted by the Committee by using two sets of criteria:
one set for cultural property and another sec for natural property. The
criteria and the conditions of authenticity or integrity adopted by the
Committee for this purpose are set out in paragraphs 24 and 36 below.

(ii)

The criteria for the inclusion of properties in the World Heritage List have
been elaborated to enable the Committee to act with full independence in
evaluating the intrinsic merit of property, without regard to any other
consideration (including the need for technical co-operation support).

(iii)

Efforts will be made to maintain a reasonable balance between the numbers of

cultural heritage and the natural heritage properties entered on the List.

B.

(iv)

Cultural and natural properties are included in the World Heritage List
according to a gradual process and no formal limit is imposed either on the
total number of properties included in the List or on the number of properties
any individual State can submit at successive stages for inclusion therein. En
view of the difficulty in handling the large numbers of cultural nominations
now being received, however, the Committee invites States Parties to consider
whether their cultural heritage is already well represented on the List and if so
to slow down voluntarily their rate of submission of further nominations. This
would help in making it possible for the List to become more universally
representative. By the same token, the Committee calls on States Parties whose
cultural heritage is not yet adequately represented on the List and who might
need assistance in preparing nominations of cultural properties to seek such
assistance from the Committee.

(v)

When a property has deteriorated to the extent that it has lost chose
characteristics which determined its inclusion in the World Heritage List, the
procedure concerning the possible deletion from the List will be applied. This
procedure is set out in paragraphs 37 to 45 below.

Indications to States Parties concerning nominations to the List

7..

The Committee requests each State Party to submit to it a tentative list of properties
which it intends to nominate for inscription to the World Heritage List during the following
five to ten years. This tentative list will constitute the "inventory" (provided for in Article II
( 1)

cf. definitions of "cultural heritage" and "natural
heritage" in articles 1 and 2 of the Convention set out
in paragraphs 23 and 35 below.

of the Convention) of the cultural and natural properties situated within the territory of each
State Party and which it considers suitable for inclusion in the World Heritage List. The'
purpose of these tentative lists is to enable the Committee to evaluate within the widest
possible context the "outstanding universal value" of each property nominated to the List. The
Committee hopes that States Parties that have not yet submitted a tentative list will do so as
early as possible. States Parties are reminded of the Committee's earlier decision not to
consider cultural nominations unless such a list of cultural properties has been submitted. As
concerns natural nominations, priority will be given to the consideration of nominations from
States Parties which have submitted a tentative list, unless the State party has given a specific
explanation why it cannot be provided.
8.
In order to facilitate the work of all concerned, the Committee requests States Parties
to submit their tentative lists in a standard format (see Annex I) which provides for
information under the following headings:
-

the name of the property;

-

the geographical location of the property;

-

a brief description of the property;

- a justification of the "outstanding universal value" of the property in accordance
with the criteria and conditions of authenticity or .integrity set out in
paragraphs 24 and 36 below, taking account of similar properties both inside and
outside the boundaries of the State concerned.
Natural properties should be grouped according to biogeographical provinces and cultural
properties should be grouped according to cultural periods or areas. The order in which the
properties listed would be presented for inscription should also be indicated, if possible.
9.
The fundamental principle stipulated in the Convention is that properties nominated
must be of outstanding universal value and the properties nominated therefore should be
carefully selected. The criteria and conditions of authenticity or integrity against which the
Committee will evaluate properties are set out in paragraphs 24 and 36 below. Within a given
geo-cultural region, it may be desirable for States Parties to make comparative assessments
for the harmonization of tentative lists and nominations of cultural properties. Support for
the organization of meetings for this purpose may be requested under the World Heritage
Fund.
10.
Each nomination should be presented in the form of a well-argued case. It should be
submitted_ on the appropriate form (see paragraph 52 below) and should provide all the
information to demonstrate that the property nominated is truly of "outstanding universal
value". Each nomination should be supported by all the necessary documentation, including
suitable slides and maps and other material. With regard to cultural properties, States Parties
are invited to attach to the nomination forms a ,brief analysis of references in world
literature (e.g. reference works such as general or specialized encyclopaedias, histories of art
or architecture, records of voyages and explorations, scientific reports, guidebooks, etc.)
along with a comprehensive bibliography. With regard to newly-discovered properties,
evidence of the attention which the discovery has received internationally would be equally
helpful.
11.
Under the "Juridical data" section of the nomination form Stares Parties should
provide, in addition to the legal texts protecting the property being nominated, an
e.xolanation of the way in which these laws actually operate. Such an analysis is preferable to
a mere enumeration or compilation of the legal texts themselves.
12.
When nominating properties belonging to certain well-represented categories of
cultural property the nominating State Party should provide a comparative evaluation of the

property in relation to other properties of a similar tvoe, as already required in paragraph 7
with regard to the tentative lists.
In certain cases it may be necessary for States Parties to consult the Secretariat and
13.
the specialized NGO concerned informally before submitting nomination forms. The
Committee reminds States Parties that assistance for the purpose of preparing comprehensive
and sound nominations is available to them at their request under the World Heritage Fund.
In all cases, so as to maintain the objectivity of the evaluation process and to avoid
14.
possible embarrassment to those concerned, States Parties should refrain from giving undue
publicity to the fact that a property has been nominated for inscription pending the final
decision of the Committee on the nomination in question.
In nominating properties to the List, States Parties are invited to keep in mind the
15.
desirability of achieving a reasonable balance between the numbers of cultural heritage and
natural heritage properties included in the World Heritage List.
In cases where a cultural and/or natural property which fulfils the criteria adopted by
16.
the Committee extends beyond national borders the States Parties concerned are encouraged
to submit a joint nomination.
Whenever necessary for the proper conservation of a cultural or natural property
17.
nominated, an adequate "buffer zone" around a property should be provided and should be
afforded the necessary protection. A buffer zone can be defined as an area surrounding the
property which has restrictions placed on its use to give an added layer of protection; the
area constituting the buffer zone should be determined in each case through technical
studies. Details on the size, characteristics and authorized uses of a buffer zone, as well as a
map indicating its precise boundaries, should be provided in the nomination file relating to
the property in question.
In keeping with the spirit of the Convention, States Parties should as far as possible
18.
endeavour to include in their submissions properties which derive their outstanding universal
value from a particularly significant combination of cultural and natural features.
States Parties may propose in a single nomination a series of cultural or natural
19.
properties in different geographical locations, provided that they are related because they
belong to:
(i)

the same historico-cultural group or

(ii)

the same type of property which is characteristic of the geographical zone

(iii)

the same physiographic formation, the same biogeographic province, or the
same ecosystem type

and provided that it is the series as such, and not its components taken individually, which is
of outstanding universal value.

20.
When a series of cultural or natural properties, as defined in paragraph 19 above,
consists of properties situated in the territory of more than one State Party to the
Convention, the States Parties concerned are encouraged to jointly submit a single
nomination.
States Parties are encouraged to prepare plans for the management of each natural site
nominated and for the safeguarding of each cultural property nominated. All information
concerning these plans should be made available when technical co-operation is requested.
21.

_

Where the intrinsic qualities of a property nominated are threatened by action of man
22.
and yet meet the criteria and the conditions of authenticity or integrity set out in
paragraphs 24 and 36, an action plan outlining the corrective measures required should be
submitted with the nomination file. Should the corrective measures submitted by the
nominating State not be taken within the time proposed by the State, the property will be
considered by the Committee for delisting in accordance with the procedure adopted by the
Committee.
C.

Criteria for the inclusion of cultural properties in the world Heritage List

The criteria for the inclusion of cultural properties in the World Heritage List should
23.
always be seen in relation to one another and should be considered in the context of the
definition set out in Article I of the Convention which is reproduced below:
"monuments: architectural works, works of monumental sculpture and painting,
elements or structures of an archaeological nature, inscriptions, cave dwellings and
combinations of features,. which are of outstanding universal value from the point of
view of history, art or science;
groups of buildings: groups of separate or connected buildings which, because of their
architecture, their homogeneity or their place in the landscape, are of outstanding
universal value from the point of view of history, art or science;
sites: works of man or the combined works of nature and of man, and areas including
archaeological sites which are of outstanding universal value from the historical,
aesthetic, ethnological or anthropological points of view."
A monument, group of buildings or site - as defined above - which is nominated for
inclusion in the World Heritage List will be considered to be of outstanding universal value
for the purposes of the Convention when the Committee finds that it meets one or more of
the following criteria and the test of authenticity. Each property nominated should therefore:
24.

(a)

(i)

represent a uniaue artistic achievement, a masterpiece of the creative
genius; or

(ii)

have exerted great influence, over a span of time or within a cultural
area of the world, on developments in architecture, monumental arts
or town-planning and landscaping; or

(iii)

bear a uniaue or at least exceptional testimony to a civilization which
has disaooeared; or

(iv)

be an outstanding example of a type of buildin or architectural
ensemble which illustrates a significant stage in history; or

(v)

be an outstanding example of a traditional human settlement which is
representative of a culture and which has become vulnerable under
the impact of irreversible change; or

(vi)

be directly or tangibly associated with events or with ideas or beliefs
of outstanding universal significance (the Committee considers that
this criterion should justify inclusion in the List only in exceptional
circumstances or in conjunction with other criteria);

and

(b)

(i)

meet the test of authenticity in design, materials, workmanship or
setting (the Committee stressed that reconstruction is only acceptable if
it is carried out on the basis of complete and detailed documentation
on the original and to no extent on conjecture).

(ii)

have adequate legal protection and management mechanisms to ensure
the conservation of the nominated cultural property. The existence of
protective legislation at the national, provincial or municipal level is
therefore essential and must be stated clearly on the nomination form.
Assurances of the effective implementation of these laws are also
expected. Furthermore, in order to preserve the integrity of cultural
sites, particularly those open to large numbers of visitors, the State
Party concerned should be able to provide evidence of suitable
administrative arrangements to cover the management of the property,
its conservation and its accessibility to the public.

Nominations of immovable property which are likely to become movable will not be
25.
considered.
With respect to groups of urban buildings, the Committee has furthermore adopted
26.
the following guidelines concerning their inclusion in the World Heritage List.
Groups of urban buildings eligible for inclusion in the World Heritage List fall into
27.
three main categories, namely:
(i)

towns which are no longer inhabited but which provide unchanged
archaeological evidence of the past; these generally satisfy the criterion of
authenticity and their state of conservation can be relatively easily
controlled;

(ii)

historic towns which are still inhabited and which, by their very nature, have
developed and will continue to develop under the influence of socioeconomic and cultural change, a situation that renders the assessment of their
authenticity more difficult and any conservation policy more problematical;

(iii)

new towns of the twentieth century which' paradoxically have something in
common with both the aforementioned categories: while their original urban
organization is clearly recognizable and their authenticity is undeniable, their
future is unclear because their development is largely uncontrollable.

The evaluation of towns that are no longer inhabited does not raise any special
23.
_ difficulties other -than those related to archaeological sites in general: the criteria which all
for uniqueness or exemplary character have led to the choice of groups of buildings
noteworthy for their purity of style, for the concentrations of monuments they contain and
sometimes for their important historical associations. It is important for urban archaeological
sites to be listed as integral units. A cluster of monuments or a small group of buildings is
not adequate to suggest the multiple and complex functions of a city which has disappeared;
remains of such a city should be preserved in their entirety together with their natural
surroundings whenever possible. •
In the case of inhabited historic towns the difficulties are numerous, largely owing to
29.
the fragility of their urban fabric (which has in many cases been seriously disrupted since
the advent of the industrial era) and the runaway speed with which their surroundings have
been urbanized. To qualify for inclusion, towns should compel recognition because of their
architectural interest and should not be considered only on the intellectual grounds of the
role they may have played in the past or their value as historical symbols under criterion
(vi) for the inclusion of cultural properties in the World Heritage List (see paragraph 24
above). To be eligible for inclusion in the List, the spatial organization, structure, materials,

forms and, where possible, functions of a group of buildings should essentially reflect the
civilization or succession of civilizations which have prompted the nomination of the
property. Four categories can be distinguished:
(i)

Towns which are typical of a specific period or culture, which have been
almost wholly preserved and which have remained largely unaffected by
subsequent developments. Here the property to be listed is the entire town
together with its surroundings, which must also be protected;

(ii)

Towns that have evolved along characteristic lines and have preserved,
sometimes in the midst of exceptional natural surroundings, spatial
arrangements and structures that are typical of the successive stages in their
history. Here the clearly defined historic part takes precedence over the
contemporary environment;

(iii)

"Historic centres" that cover exactly the same area as ancient towns and are
now enclosed within modern cities. Here it is necessary to determine the
precise limits of the property in its widest historical dimensions and to make
appropriate provision for its immediate surroundings;

(iv)

Sectors, areas or isolated units which, even in the residual state in which they
have survived, provide coherent evidence of the character of a historic town
which has disappeared. In such cases surviving areas and buildings should
bear sufficient testimony to the former whole.

Historic centres and historic areas • should be listed only where they contain a large
30.
number of ancient buildings of monumental importance which provide a direct indication of
the characteristic features of a town of exceptional interest. Nominations of several isolated
and unrelated buildings which allegedly represent, in themselves, a town whose urban fabric
has ceased to be discernible, should not be encouraged.
However, nominations could be made regarding properties that occupy a limited space
31.
but have had a major influence on the history of town planning. In such cases, the
nomination should make it clear that it is the monumental group that is to be listed and that
the town is mentioned only incidentally as the place where the property is located. Similarly,
if a building of clearly universal significance is located in severely degraded or insufficiently
representative urban surroundings, it should, of course, be listed without any special
reference to the town.
It is difficult to assess the quality of new towns of the twentieth century. History
32.
alonewilL tell which of them will-best serve as -examples of contemporary town planning.
The examination of the files on these towns should be deferred, save under exceptional
circumstances.
Under present conditions, preference should be given to the inclusion in the World
33.
Heritage List of small or medium-sized urban areas which are in a position to manage any
potential growth, rather than the great metropolises, on which sufficiently complete
information and documentation cannot readily be provided that would serve as a satisfactory
basis for their inclusion in their entirecy.In view of the effects which the entry of a town in
the World Heritage List could have on its future, such entries should be exceptional.
Inclusion in the List implies that legislative and administrative measures have already been
taken to ensure the protection of the group of buildings and its environment. Informed
awareness on the part of the population concerned, without whose active participation any
conservation scheme would be impractical, is also essential.
34.
With respect to rural landscapes, traditional villages and contemporary architecture,
the Committee has recommended further study so as to help develop guidelines for

determining which properties in these categories may be considered of "outstanding universal
value".

D.

Criteria for the inclusion of natural oronerties in the World Heritage List

35.
In accordance with Article 2 of the Convention, the following is considered as
"natural heritage":
"natural features consisting of physical and biological formations or groups of such
formations, which are of outstanding universal value from the aesthetic or scientific
point of view;
geological and physiographical formations and precisely delineated areas which
constitute the habitat of threatened species of animals and plants of outstanding
universal value from the point of view of science or conservation;
natural sites or precisely delineated natural areas of outstanding universal value from
the point of view of science, conservation or natural beauty."
A natural heritage property - as defined above - which is submitted for inclusion in
36.
the World Heritage List will be considered to be of outstanding universal value for the
purposes of the Convention when the Committee finds that it meets one or more of the
following criteria and f ulfils the conditions of integrity set out below. Sites nominated should
therefore:
(a)

(i)

be outstanding examples representing the major stages of the earth's
evolutionary history; or

(ii)

be outstanding examples representing significant ongoing 2eoloeical
rocesses biological evolution and man's interaction with his natural
environment; as distinct from the periods of the earth's development,
this focuses upon ongoing processes in the development of
communities of plants and animals, landforms and marine areas and
fresh water bodies; or

(iii)

contain superlative natural phenomena, formations or features, for
instance, outstanding examples of the most important ecosystems,
areas of exceptional natural beauty or exceptional combinations of
natural and cultural elements; or

z

(iv).

(b)

the -most important and significanr natural habitats " wherTe
threatened soecies of animals or lants of outstanding universal value
from the point of view of science or conservation still survive;

also fulfil the following conditions of integrity:
(i)

the sites described in 36 (a) (i) should contain all or most of the key
interrelated and interdependent elements in their natural
relationships; for example, an "ice age" area would be expected to
include the snow field, the glacier itself and samples of cutting
patterns, deposition and colonization (striations, moraines, pioneer
stages of plant succession, etc.).

(ii)

The sites described in 36 (a) (ii) should have sufficient size and
contain the necessary elements to demonstrate the key aspects of the

process and to be self-perpetuating. For example, an area of tropical
rain forest may be expected to include some variation in elevation
above sea level, changes in topography and soil types, river banks or
oxbow lakes, to demonstrate the diversity and complexity of the
system.

(iii)

The sites described in 36 (a) (iii) should contain those ecosystem
components required for the continuity of the species or of the other
natural elements or processes to be conserved. This will vary
according to individual cases; for example, the protected area of a
waterfall would include all, or as much as possible, of the supporting
catchment area; or a coral reef area would include the zone necessary
to control siltation or pollution through the stream flow or ocean
currents which provide its nutrients.

v)

The area containing threatened species as described in 36 (a) (iv)
should be of sufficient size and contain necessary habitat
requirements for the survival of the species.

(v)

In the case of migratory species, seasonable sites necessary for their
survival, wherever they are located, should be adequately protected.
Agreements made in this connection, either through adherence to
international conventions or in the form of ocher multilateral or
bilateral arrangements would provide this assurance.

(vi)

The sites described in paragraph 36 (a) should have adequate long-

term legislative, regulatory or institutional protection. They may
coincide with or constitute part of existing or proposed protected
areas such as national parks. If not already available, a management
plan should be prepared and implemented to ensure the integrity of
the natural values of the site in accordance with the Convention.
E.

Procedure for the eventual deletion of Properties from the World Heritaae List

37.
The Committee adopted the following procedure for the deletion of properties from
the World Heritage List in cases:
(a)

where the property has deteriorated to the extent that it has lost those
characteristics which determined its inclusion in the World Heritage List; and

(b)

where the intrinsic qualities of a world heritage site were already threatened
at the time of its nomination by action of man and where the necessary
corrective measures as outlined by the State Party at the time, have not been
taken within the time proposed.

38.
When a property inscribed , on the World Heritage List has seriously deteriorated, or
when the necessary corrective measures have not been taken within the time proposed, the
State Party on whose territory the property is situated should so inform the Secretariat of the
Committee.
When the Secretariat receives such information from a source other than the State
39.
Party concerned, it will, as far as possible, verify the source and the contents of the
information in consultation with the State Party concerned and request its comments. The
Secretariat will inform the Bureau of the results of its investigations and the Bureau will
decide whether the information is to be actei.1 upon. If the Bureau decides that the
information is not to be acted upon, no action will be taken.

40.
In all cases except those on which the Chairman decided that no further action should
be taken, the Secretariat will request the competent advisory organization(s) (ICOMOS, IliCN
or ICCROM) to forward comments on the information received.
The information received, together with the comments of the State Party and the
41.
advisory organization(s), will be brought to the attention of the Bureau of the Committee.
The Bureau may take one of the following steps:
(a)

it may decide that the property has not seriously deteriorated and that no
further action should be taken;

(b)

when the Bureau considers that the property has seriously deteriorated, but
not to the extent that its restoration is impossible, it may recommend to the
Committee that the property be maintained on the List, provided that the
State Party takes the necessary measures to restore the property within a
reasonable period of time. The Bureau may also recommend that technical
co-operation be provided under the World Heritage Fund f or work
connected with the restoration of the property, if the State Party so requests;

(c)

when there is evidence that the property has deteriorated to the point where it
has irretrievably lost those characteristics which determined its inclusion in
the List, the Bureau may recommend that the Committee delete the property
from the List; before any such recommendation is submitted to the
Committee, the Secretariat will inform the Stare Party concerned of the
Bureau's recommendation; any comments which the State Party may make
with respect to the recommendation of the Bureau will be brought to the
attention of the. Committee, together with the Bureau's recommendation;

(d)

when the information available is not sufficient to enable the Bureau to take
one of the measures described in (a), (b) or (c) above, the Bureau may
recommend to the Committee that the Secretariat be authorized to take the
necessary action to ascertain, in consultation with the State Party concerned,
the present condition of the property, the dangers to the property and the
feasibility of adequately restoring the property, and to report to the Bureau
on the results of its action; such measures may include the sending of a factfinding mission or the consultation of specialists. In cases where emergency
action is required, the Bureau may itself authorize the financing from the
World Heritage Fund of the emergency assistance that is required.

The Committee will examine the recommendation of the Bureau and all the
42.
information available and will take a decision. Any such decision shall, in accordance with
Article 13 (8) of the Convention, be taken by a majority of two-thirds of its members
present and voting. The Committee shall not decide to delete any property unless the State
Party has been consulted on the question.
43.

The State Party will be informed of the Committee's decision.

44.
If the Committee's decision entails any modification to the World Heritage List, this
modification will be reflected in the next updated list that is published.
In adopting the above procedure, the Committee was particularly concerned that all
45.
possible measures should be taken to prevent the deletion of any property from the List and
was ready to offer technical co-operation as far as possible to Stares Parties in this
connection. Furthermore, the Committee wishes to draw the attention of States Parties to the
stipulations of Article 4 of the Convention which reads as follows:

Each State Party to this Convention recognizes that the duty of ensuring the
identification, protection, conservation, presentation and transmission to future
generations of the cultural and natural heritage referred to in Articles 1 and 2 and
situated on its territory, belongs primarily to that State...".
In this connection, the Committee recommends that States Parties co-operate with IUCN
which has been asked by the Committee to continue monitoring on its behalf the progress of
work undertaken for the preservation of natural heritage properties inscribed on the World
Heritage List. With regard to cultural properties, the Committee has adopted, on a trial basis,
a system by which each year the Secretariat sends out questionnaires to the States Parties
concerned for fifty World Heritage properties, starting with the properties first inscribed on
the List. States Parties are requested to complete the questionnaires with the utmost care and
to return them to the Secretariat by the date indicated. Copies of the questionnaire can be
obtained for consultation by States Parties from the Secretariat.

F.

Guidelines for the evaluation and examination of nominations

The World Heritage List should be as representative as possible of all cultural and
46.
natural properties which meet the Convention's requirement of outstanding universal value
and the cultural and natural criteria and the conditions of authenticity or integrity adopted
by the Committee (see paragraphs :4 to 36 above).
Each cultural property, including its state of preservation, should be evaluated
47.
relatively, that is, it should be compared with that of other property of the same type dating
from the same period, both inside and outside the State Party's borders.
Each natural site should be evaluated relatively, that is, it should be compared with
43.
ocher sites of the same type, both inside and outside the Stare Party's borders, within a
biogeographic province or migratory pattern.
49.
Furthermore ICOMOS and IIJCN should pay particular attention to the following
points which relate to the evaluation and examination of nominations :
(a)

both NGOs are encouraged to be as strict as possible in their evaluations;

(b)

the manner of the professional evaluation carried out by ICOMOS and ft:CN
should be fully described when each nomination is presented;

(c)

ICOMOS is requested to make comparative evaluations of properties belonging
to the same type of cultural property;

(d)

ILTCN is requested to make comments and recommendations on the integrity
and future management of each property recommended by the Bureau.
during its presentation to the Committee;

(e)

the NGO concerned is encouraged to present slides on the properties
recommended for the World Heritage List during the preliminary discussions
which take place prior to the examination of individual proposals for
inscription on the List.

50.
Representatives of a Stare Party, whether or not a member of the Committee, should
not speak to advocate the inclusion in the List of a property nominated by that State, but
only to deal with a point of information in answer to a question.
51.
The criteria for which a specific property is included in the World Heritage List will
be set out by the Committee in its reports.

G.

Format and content of nominations

The same printed form approved by the Committee is used for the submission of
52.
nominations of cultural and natural properties. The following information and documentation
is to be provided: (For the nominations of groups of buildings or sites the specific
documentation to be provided is listed in sub-paragraph (f) below.)
(a)

Specific location
Country
State, province or region
Name of property
Maps and plans with indications of location of property and of geographical
co-ordinates

(b)

Juridical data
Owner
Legal status:
• category of ownership (public or private)
details of legal and administrative provisions for the protection of the
property. The nature of the legal texts as well as their conditions of
implementation should be clearly specified
• state of occupancy and accessibility to the general public
Responsible administration
• details should be given of the mechanism or body already set up or
intended to be established in order to ensure the proper management of the
property

(c)

Identification
Description and inventory
Photographic and cinematographic documentation
History
Bibliography

(d)

State of preservation/conservation
Diagnosis
Agent responsible for preservation/conservation
History of preservation/conservation
Measures for preservation/conservation (including management plans or
proposals for such plans)
Development plans for the region

(e)

Justification for inclusion in the World Heritage List
Information should be provided under three separate headings as follows:
i) the reasons for which the property is considered to meet one or more of the
criteria set out under paragraphs 24 and 36 above; ii) an evaluation of the
property's present stare of preservation as compared with similar properties
elsewhere; iii) indications as to the authenticity of the property.

(f)

Specific documentation to be provided with nominations of groups of
buildings or sites

If the nomination concerns a group of buildings or site as described in
paragraph 23 above (1) specific documentation and juridical data are to be
provided:

(i)

Maos and °fans

Three maps are to be provided:
one map which shows the exact location of the property and its
immediate natural and built environment (with, if necessary in
annex, a series of topographical plans).
Scale: between 1/50.000 and 1/100.000
Dace of publication: not more than one year prior to presentation of
the nomination
- one map which precisely delimits the perimeter of the nominated
area and which clearly indicates the location of each monument
listed in the nomination. The nominated property can be one
uninterrupted area or composed of several separate areas. In the
latter case, the perimeter of each of these areas must be indicated
and the nature of protection of the intermediate zones must also be
described.
Scale: between 1/5.000 and 1/25.000
- one map indicating the zones of different degrees of legal
protection which might exist
-

inside the perimeter of the nominated property
outside the perimeter of the nominated property

Scale: between 1/5.000 and 1/25.000. This map should be of a size that
lends itself to easy reproduction.
(ii)

Photographic documentation (2)

This documentation should include:
- an aerial view

(1) For example:
— a town centre, a village, a street, a square or other
urban or rural archaeological site or
— a series of cultural properties which are geographically
dispersed but are representative of a specific type of
property as described in paragraph 19 above.
(2) All photographs must be recent, i.e. taken not more than
one year prior to presentation of the nomination file.

views of the monuments listed in the nomination (interior and
exterior)
- panoramic views taken in different directions from outside the
proposed perimeter (skyline)
- views taken inside the proposed perimeter which give an exact idea
of the urban landscape (townscape)

a selection of original colour slides preferably 35 mm slides film for
which the non-exclusive reproduction rights are granted to Linesco
on the form provided for this purpose. It should be noted that
colour slides are absolutely necessary for the presentation of the
property to the Bureau and to the Committee.
Audio-visual documents, where applicable.
(iii)

Supolernentarv documentation
Information on institutions or associations concerned with the study or
safeguard of the site
- within the country
- abroad.

(iv)

Le2a1 information
-

laws or decrees which govern the protection of monuments and sites
(date and text)

- decrees or orders which protect the nominated property (date and
text)
-

master plan for historic preservation land-use plan, urban
development plan, regional development plan or other infrastruc:ure
projects

-

town planning regulations and orders issued in application of these
plans.
-

Indications should be given as to whether these various juridical
provisions prevent:
-

uncontrolled exploitation of the ground below the property

-

the demolition and reconstruction of buildings situated within the
protected zones

-

the raising of the height of buildings

-

the transformation of the urban fabric

What are the penalties foreseen in case of a contravention of these
juridical provisions ?

What, if any, juridical or ocher measures exist which encourage the
revitalization of the property concerned in full respect of its historic
authenticity and its social diversity ?
(v)

Administrative framework - Responsible administration:
- at the national or federal level
- at the level of federated States or provinces
- at the regional level
- at the local level.

H.

Procedure and timetable for the orocessinz of nominations

53.
The annual schedule set out below has been fixed for the receipt and processing of
nominations to the World Heritage List. It should be emphasized, however, that the process
of nominating properties to the World Heritage List is an ongoing one. Nominations to the
List can be submitted at any time during the year. Those received by 1 October of a given
year will be considered during the following year. Those received after 1 October of a given
year can only be considered in the second subsequent year. Despite the inconvenience it may
cause certain States Parties, the Committee has decided to bring forward the deadline for
submission of nominations in order to ensure that all working documents can be made
available to the Bureau as well as States members of the Committee no lacer than 6 weeks
before the start of the sessions of the Bureau and the Committee. This will also enable the
Committee at its annual December session to be made aware of the number and nature of
nominations to be examined at its next session the following year.
1 October
Deadline for receipt by the Secretariat of nominations to be considered by the
Committee the following year.
BY 1 November
The Secretariat:
(1)

registers each nomination and thoroughly verifies its contents and
accompanying documentation. In the case of incomplete nominations, the
Secretariat must immediately request the missing information _from States
Parties.

(2)

transmits nominations, provided they are complete, to the appropriate
international non-governmental organization (ICOMOS, 1UCN or both),
which:

(3)

Immediately examines each nomination to ascertain those cases in which
additional information is required and takes the necessary steps, in cooperation with the Secretariat, to obtain the complementary data.

By I April
The appropriate non-governmental organization undertakes a professional evaluation
of each nomination according to the criteria adopted by the Committee. It transmits
these evaluations to the Secretariat under three categories:
(a)

properties which are recommended for inscription without reservation:

(b)

properties which are not recommended for inscription;

(c)

properties whose eligibility for inscription is not considered absolutely dear.

During April
The Secretariat checks the evaluations of the non-governmental organizations and
ensures that States members of the Bureau receive them by I May.
June
The Bureau examines the nominations and makes its recommendations thereon to the
Committee under the following four categories:
(a)

properties which it recommends for inscription without reservation;

(b)

properties which it does not recommend for inscription;

(c)

properties that need to be referred back to the nominating State for further
information/documentation;

(d)

properties whose examination should be deferred on the ground that a more
in-depth assessment or study is needed.

Julv- 7.\iovember
The report of the Bureau is transmitted by the Secretariat as soon as possible to all
States Parties. The Secretariat endeavours to obtain from the States Parties concerned
the additional information requested on properties under category c) above. This
information, which should be sent to the Secretariat at the latest 9 weeks before the
meeting of the Committee, is sent by the Secretariat to ICOMOS, ILTCN and States
members of the Committee.
December
The Committee examines the nominations on the basis of the Bureau's
recommendations, together with any additional information provided by the States Parties
concerned as well as the comments thereon of ICOMOS and IliCN. It classifies its decisions
on nominated properties in the following three categories:
,

(a)

properties which it inscribes on the World Heritage List;

(b)

properties which it decides not to inscribe on the List.

(c)

properties whose consideration is deferred.

January
The Secretariat forwards the report of the December session of the World Heritage
Committee, which contains all the decisions taken by the Committee, to all States
Parties.

In the event that a State Party wishes to nominate an extension to a property already
54.
inscribed on the World Heritage List, the same documentation should be provided and the
same procedure shall apply as for new nominations, set out in paragraph 53 above. This
provision will not apply for extensions which are simple modifications of these limits of the

property in question: in this case, the request for modification of these limits is submitted
directly to the Bureau which will examine in particular the relevant maps and plans. The
Bureau can approve such modifications, or it may consider that the change is sufficiently
important to constitute an extension of the property, in which case the procedure for new
nominations will apply.
55.
The normal deadlines for the submission and processing of nominations will not apply
in the case of properties which, in the opinion of the Bureau, after consultation with the
competent international non-governmental organization, would unquestionably meet the
criteria for inclusion in the World Heritage List and which have suffered damage from
disaster caused by natural events or by human activities. Such nominations will be processed
on an emergency basis.
II.

ESTABLISHMENT OF THE LIST OF WORLD HERITAGE IN DANGER

A.

Guidelines for the inclusion of properties in the List of World Heritage in Danger

In accordance with Article 11, paragraph 4 of the Convention, the Committee may
56.
include a property in the List of World Heritage in Danger when the following requirements
are met:

B.

(i)

the property under consideration is on the World Heritage List;

(ii)

the property is threatened by serious and specific danger;

(iii)

major operations are necessary for the conservation of the property;

(iv)

assistance under the Convention has been requested for the property;

(v)

an estimate of the cost of such operations has been submitted.

Criteria for the inclusion of properties in the List of World Heritage in Dancer

57.
A World Heritage property - as defined in Articles 1 and 2 of the Convention - can
be entered on the List of World Heritage in Danger by the Committee when it finds that the
condition of the property corresponds to at least one of the criteria in either of the two cases
described below.
58.

In the case of cultural properties:

(I)

ASCERTAINED DANGER - The property is faced with specific and proven

imminent danger, such as:
(a)

serious deterioration of materials;

(b)

serious deterioration of structure and/or ornamental features;

(c)

serious deterioration of architectural or town-planning coherence;

(d)

serious deterioration of urban or rural space, or the natural
environment;

(e)

significant loss of historical authenticity;

important loss of cultural significance.
(ii)
•

59.

POTENTIAL DANGER - The property is faced with threats which could
have deleterious effects on its inherent characteristics. Such threats are, for
example:
(a)

modification of juridical status of the property diminishing the degree
of its protection;

(b)

lack of conservation policy;

(c)

threatening effects of regional planning projects;

(d)

threatening effects of town planning;

(e)

outbreak or threat of armed conflict;

( 1)

gradual changes due to geological, climatic or other environmental
factors.

In the case of natural properties:
(i)

(ii)

ASCERTAINED DANGER - The property is faced with specific and proven
imminent danger, such as:
(a)

A serious decline in the population of the endangered species or the
other species of outstanding universal value which the property was
legally established to protect, either by natural factors such as disease
or by man-made factors such as poaching.

(b)

Severe deterioration of the natural beauty or scientific value of the
property, as by human settlement, construction of reservoirs which
Flood important parts of the property, industrial and agricultural
development including use of pesticides and fertilizers, major public
works, mining, pollution, logging, firewood collection, etc.

(c)

Human encroachment on boundaries or in upstream areas which
threaten the integrity of the property.

POTENTIAL DANGER - The property is faced with major threats which
could have deleterious effects on its inherent characteristics. Such threats are,
for example:
(a)

a modification of the legal protective status of the area

(b)

planned resettlement or development projects within the property or so
situated that. the impacts threaten the property;

(c)

outbreak or threat of armed conflict;

(d)

the management plan is lacking or inadequate, or not fully
implemented.

In addition, the factor or factors which are threatening the integrity of the property
60.
must be those which are amenable to correction by human action. In the case of cultural
properties, both natural factors and man-made factors may be threatening, while in the case
of natural properties, most threats will be man-made and only very rarely with a natural

factor (such as an epidemic disease) be threatening to the integrity of the property. In some
cases, the factors threatening the integrity of a property may be corrected by administrative
or legislative action, such as the cancelling of a major public works project or the
improvement of legal status.
The Committee may wish to bear in mind the following supplementary factors when
61.
considering the inclusion of a cultural or natural property in the List of World Heritage in
Danger:
(a)

Decisions which affect World Heritage properties are taken by Governments
after balancing all factors. The advice of the World Heritage Committee can
often be decisive if it can be given before the property becomes threatened.

(b)

Particularly in the case of ascertained danger, the physical or cultural
deteriorations to which a property has been subjected should be judged
according to the intensity of its effects and analyzed case by case.

(c)

Above all in the case of potential danger to a property, one should consider
that:
-

the threat should be appraised according to the normal evolution of the
social and economic framework in which the property is situated;

-

it is often impossible to assess certain threats - such as the threat of armed
conflict - as to their effect on cultural or natural properties;

- some threats are not imminent in nature, but can only be anticipated, such
as demographic growth.
(d)

C.

Finally, in its appraisal the Committee should take into account any cause of
unknown or unexpected origin which endangers a cultural or natural
property.

Procedure for the inclusion of properties in the List of World Heritage in Danger

62. When considering the inclusion of a property in the List of World Heritage in Danger,
the Committee shall develop, and adopt in consultation with the State Party concerned, a
programme for corrective measures.
In order to develop the Programme referred to in the previous paragraph, the
63.
Committee shall request the Secretariat to ascertain, in cooperation with the State Party
concerned, the present condition of the property, the dangers to the property and the
feasibility of undertaking corrective measures. The Committee may further decide to send a
mission of qualified observers from EUCN, ICOMOS, ICCROM or other organizations to visit
the property, evaluate the nature and extent of the threats and propose the measures to be
taken.
The information received, together with the comments of the State Party and the
64.
advisory organization(s) shall be brought to the attention of the Committee by the Secretariat.
The Committee shall examine the information available and take a decision. Any such
65.
decision shall be taken by a majority of two-thirds of the Committee members present and
voting.
66.

The State Party concerned shall be informed of the Committee's decision.

The Committee shall allocate a specific, significant portion of the World Heritage
67.
Fund to meeting funding requests for assistance to World Heritage properties inscribed on
the List of World Heritage in Danger.
The Committee shall review at regular intervals the state of property on the List of
68.
World Heritage in Danger. This review shall include such monitoring procedures and expert
missions as might be determined necessary by the Committee.
On the basis of these regular reviews, the Committee shall decide, in consultation
69.
with the State Party concerned whether:
( 1)

additional measures are required to. conserve the property;

(ii)

to delete the property from the List of World Heritage in Danger if the
property is no longer under threat;

(iii)

to consider the deletion of the property from both the List of World Heritage
in Danger and the World Heritage List if the property has deteriorated to the
extent that it has lost chose characteristics which determined its inclusion in
the World Heritage List, in accordance with the procedure set our in
paragraphs 37 to 45 above.

III.

INTERNATIONAL ASSISTANCE

A.

Different forms of assistance available under the world Heritage Fund

(i)
70.

Preparatory assistance

Assistance is available to States Parties for the purpose of:
preparing tentative lists of cultural and/or natural properties suitable for
(a)
inclusion in the World Heritage List;
organizing meetings for the harmonization of tentative lists within the same
(b)
geo-cultural area;
(c)

preparing nominations of cultural and natural properties to the World Heritage
List; and

(d)

preparing requests for technical co-operation, including requests relating to
the organization of training courses.

This type of assistance, known as "preparatory assistance", can take the form of consultant
services, equipment or, in exceptional cases, financial grants. The budgetary ceiling for each
preparatory assistance project is fixed at S 15,000.
71.
Requests for preparatory assistance should be forwarded to the Secretariat which will
transmit them to the Chairman, who will decide on the assistance to be granted. Request
forms (reference WHC/5) can be obtained from the Secretariat.
(ii)

Emergency assistance

72.
States Parties may request emergency assistance for work in connection with cultural
and natural properties included or suitable for inclusion in the World Heritage List and
which have suffered severe damage due to sudden, unexpected phenomena (such as sudden

land subsidence, serious fires or explosions, flooding) or are in imminent danger of severe
damage. Emergency assistance does not concern cases of damage or deterioration that has
been caused by gradual processes such as decay, pollution, erosion, etc. Such assistance may
be made available for the following purposes:
(a)

to prepare urgent nominations of properties for the World Heritage List in
conformity with paragraph 55 of these guidelines;

(b)

to draw up an emergency plan to safeguard properties inscribed on or
nominated to the World Heritage List;

(c)

to undertake emergency measures for the safeguarding of a property inscribed
on or nominated to the World Heritage List.

Requests for emergency assistance may be sent to the Secretariat, at any time in the
73.
year, using form WHC/5. The Secretariat shall submit these requests to the Chairman to
approve amounts up to S 20,000. For requests above S 20,000, the Chairman should consult
the other members of the Bureau by telex/telegram before taking a decision.
(iii)

Training

States Parties may request support for the training of specialised staff at all levels in
74.
the field of identification, protection, conservation, presentation and rehabilitation of the
cultural and natural heritage. The training must be related to the implementation of the
World Heritage Convention.
Priority in training activities will be given to group training at the local or regional
75.
levels, particularly at national or regional centres in accordance with article 23 of the
Convention. The training of individual persons will be essentially limited to short term
refresher programmes and exchanges of experience.
Requests for the training of specialised staff at the national or regional level should
76.
contain the following information:
(i)

details on the training course concerned (courses offered, level of instruction,
teaching staff, number of students and country of origin, date, place and
duration, etc.);

(ii)

type of assistance requested (financial contribution to costs of training,
provision of specialised teaching staff, provision of equipment, books and
educational materials for training courses);

(iii)

approximate cost of support requested, including as appropriate tuition fees,
daily subsistence allowance, allocation for purchase of educational material,
travel costs to and from training centre, etc.

(iv)

other contributions: national financing, received or anticipated multilateral or
bilateral contributions.

77.
Requests for support for individual training courses should be submitted on the
standard "Application for Fellowship" form used for all fellowships administered by Unesco
and which can be obtained from Unesco National Commissions, Unesco offices and the
offices of the United Nations Development Programme in Member States, as well as from the
Secretariat. Each request should be accompanied by a statement indicating the relationship of
the proposed study plan to the implementation of the World Heritage Convention within the
Stare Party submitting the request.

78.
All requests for support for training activities should be transmitted to the Secretariat
which will ensure that the information is complete and forward these requests along with an
estimation of the costs to the Chairman for his approval. In this regard the Chairman can
approve amounts up to $20,000. Requests for sums above this amount follow the same
procedure for approval as for requests for technical cooperation set out in paragraphs 32
to 86.
Technical co-operation

(iv)

States Parties can request technical co-operation for work foreseen in safeguarding
79.
projects for properties included in the World Heritage List. This assistance can take the
forms outlined in paragraph 22 of the Convention for World Heritage properties.
80.

The following information should be provided in requests for technical co-operation:
details of property

(i)

(ii)

-

date of inscription in the World Heritage List,

-

description of property and of dangers to property,

-

legal status of property;

details of request
- scientific and technical information on the work to be undertaken,
-

detailed description of equipment requested (notably make, type, voltage.
etc.) and of required personnel (specialists and workmen), etc.,

-

if appropriate, details on the "training" component of the project,

- schedule indicating when the project activities will take place;
(iii)

Cost of proposed activities
- paid nationally,

(iv)

-

requested under the Convention,

7

other multilateral or bilateral contributions received or expected, indicating
how each contribution will be used;

national body responsible for the project and details of project administration.

The Secretariat, if necessary, will request the State Party concerned to provide further
81.
information. The Secretariat can also ask for expert advice from the appropriate organization
(ICOMOS, IUCN, ICCROM).
82.
Large-scale technical cooperation requests (that is those exceeding S 30,000) should be
submitted to the Secretariat as early as possible each year. Those received before 31 August
will be dealt with by the Committee the same year. Those received after 31 August will be
processed by the Secretariat in the order in which they are received and will be considered
by the Committee the same year if it has been possible to complete their processing in time.
All large-scale requests will be considered by the Bureau which will make recommendations
on them to the Committee.

The Bureau will consider the requests which are presented at its meetings and will
83.
make recommendations thereon to the Committee. The Secretariat will forward the Bureau's
recommendation to all the States members of the Committee.
84.
If the recommendation is positive, the Secretariat will proceed with all the
preparatory work necessary for implementing the technical co-operation immediately after
the Committee has decided to approve the project.
At the Committee meeting, the Committee will make a decision on each request for
technical co-operation taking account of the Bureau's recommendation. The Committee's
decisions will be forwarded to the States Parties and the Secretariat will proceed to
implement the project.
85.

The above schedule does not apply, however, to projects the cost of which does not
86.
exceed a ceiling of S 30,000 for which the following simplified procedure will be applied. In
the case of requests not exceeding S 20,000 the Secretariat after examining the dossier and
receiving the advice of ICCROM, ICOMOS or ILICN, as appropriate, will forward the
request accompanied by all other relevant documents directly to the Chairman, who is
authorized to take decisions on the financing of such projects up to the total amount set
aside for this purpose in the annual allocation from the World Heritage Fund; the Chairman
is not authorized to approve requests submitted by his own country. The Bureau is authorized
to approve requests up to a maximum of S 30,000 except for requests from States members
of the Bureau; in such cases, the Bureau can only make recommendations to the Committee.
(v)
87.

(a)

Assistance for promotional activities
at the regional and international levels:

The Committee has agreed to support the holding of meetings which could:
- help to create interest in the Convention within the countries of a given region;
- create a greater awareness of the different issues related to the implementation of
the Convention to promote more active involvement in its application;
- be a means of exchanging experiences;
- stimulate joint promotional activities.
(b)

at the national level:

The Committee felt that requests concerning national activities for promoting the
Convention could be considered only when they concern:
- meetings specifically organised to make the Convention better known or for the
creation of national World Heritage associations, in accordance with Article 17 of
the Convention;
- preparation of information material for the general promotion of the Convention
and not for the promotion of a particular site;
The World Heritage Fund shall provide only small contributions towards national
promotional activities on a selective basis and for a maximum amount of $5,000. However,
tequests for sums above this amount could exceptionally be approved for projects which are
of special interest: the Chairman's agreement would be required and the maximum amount
approved would be $10,000.

• 'PS

B.

Order of priorities for the arantinz of international assistance

Without prejudicing the provisions of the Convention, which shall always prevail, the
88.
Committee agreed on the following order of priorities with respect to the type of activities to
be assisted under the Convention:
emergency measures to save property included, or nominated for inclusion, in the
World Heritage List (see paragraph 72 above);
preparatory assistance for drawing up tentative lists of cultural and/or natural
properties suitable for inclusion in the World Heritage List as well as nominations
of types of properties underrepresented on the list and requests for technical cooperation;
- projects which are likely to have a multiplier effet ("seed money") because they:
• stimulate general interest in conservation;
contribute to the advancement of scientific research;
• contribute to the training of specialized personnel;
• generate contributions from other sources.
89.
The Committee also agreed that the following factors would in principle govern its
decisions in granting assistance under the Convention:
(i)

the urgency of the work and of the protective measures to be taken;

(ii)

the legislative, administrative and financial commitment of the recipient State
to protect and preserve the property;

(iii)

the cost of the project;

(iv)

the interest for, and exemplary value of, the project in respect of scientific
research and the development of cost/effective conservation techniques;

(v)

the educational value both for the training of local experts and for the general
public;

(vi)

the cultural and ecological benefits accruing from the project, and

(vii)

the social and economic consequences.

Properties included in the World Heritage List are considered to be equal in value.
90.
For this reason, the criteria proposed above make no reference to the relative value of the
properties. A balance will be maintained between funds allocated to projects for the
preservation of the cultural heritage on the one hand and projects for the conservation of the
natural heritage on the other hand.

C.

Aereement to be concluded with States receiving international assistance

91.

In accordance with Article 26 of the Convention, when technical co-operation on a
large scale is granted to a State Party, an agreement will be concluded between the
Committee and the State concerned in which will be set out
(a)

the scope and nature of the technical co-operation granted;

92.

(b)

the obligations of the Government;

(c)

the facilities, privileges and immunities to be applied by the Government to
the Committee and/or Unesco, to the property, funds and assets allocated to
the project as well as to the officials and other persons performing services on
behalf of the Committee and/or Unesco in connection with the project.

(d)

the obligation of the recipient State Party to mark all equipment and all
products arising from technical assistance provided under the Fund with the
World Heritage name and emblem (see Annex 2) (stickers for this purpose are
available from the Secretariat).

The text of a standard agreement has been adopted by the Committee.

The Committee decided to delegate authority to the Chairman to sign such agreements
93.
on its behalf. In exceptional circumstances, or when necessary for practical purposes, the
Chairman may delegate authority to a member of the Secretariat whom he will designate.
D.

Implementation of pro iects

94.
In order to ensure the efficient implementation of a project for which technical cooperation has been granted under the World Heritage Fund, the Committee recommends that
a single body - whether national, regional, local, public or private - should be entrusted with
the responsibility of executing the project in the State Party concerned.
IV. WORLD HERITAGE FUND
The Committee decided that contributions offered to the World Heritage Fund for
95.
international assistance campaigns and other Unesco projects for any property inscribed on
the World Heritage List shall be accepted and used as international assistance pursuant to
Section V of the Convention, and in conformity with the modalities established for carrying
out the campaign or project.
States Parties to the Convention who anticipate making contributions towards
96.
international assistance campaigns or other Unesco projects for any property inscribed on the
List are encouraged to make their contributions through the World Heritage Fund.
97.

The financial regulations for the Fund are set out in document WHC/7.

The Bureau shall function as the financial committee of the World Heritage
98.
Committee and shall make recommendations to the Committee on the budget for the
following year.
V.

BALANCE BETWEEN THE CULTURAL AND THE NATURAL HERITAGE IN
THE IMPLEMENTATION OF THE CONVENTION

In order to improve the balance between the cultural and natural heritage in the
99.
implementation of the Convention, the Committee has recommended that the following
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measures be taken:
(a)

Preparatory assistance to States Parties should be granted on a priority basis
for
the establishment of tentative lists of cultural and natural properties
situated in their territories and suitable for inclusion in the World
Heritage List;
(ii)

the preparation of nominations of types of properties underrepresented
in the World Heritage List.

(b)

States Parties to the Convention should provide the Secretariat with the name
and address of the governmental organization(s) primarily responsible for
cultural and natural properties, so that copies of all official correspondence
and documents can be sent by the Secretariat to these focal points as
appropriate.

(c)

States Parties to the Convention should convene at regular intervals at the
national level a joint meeting of those persons responsible for natural and
cultural heritage in order that they may discuss matters pertaining to the
implementation of the Convention. This does not apply to States Parties where
one single organization is dealing with both cultural and natural heritage.

(d)

The Committee, deeply concerned with maintaining a balance in the number
of experts from the natural and cultural fields represented on the Bureau.
urges that every effort be made in future elections in order to ensure that:

(e)

(i)

the chair is not held by persons with expertise in the same field, either
cultural or natural, for more than two successive years;

(ii)

at least two "cultural" and at least two "natural" experts are present at
Bureau meetings to ensure balance and credibility in reviewing
nominations to the World Heritage List.

States Parties to the Convention should choose as their representatives persons
qualified in the field of natural and cultural heritage, thus complying with
Article 9, paragraph 3, of the Convention.

VI.

OTHER MATTERS

A.

Use of the World Heritage Emblem and the name, symbol or depiction of World
Heritai4 sites

100.
At its second session, the Committee adopted the World Heritage Emblem which had
been designed by Mr. Michel Olyff. This emblem symbolizes the interdependence of cultural
and natural properties: the central square is a form created by man and the circle represents
nature, the two being intimately linked. The emblem is round, like the world, but at the
same time it is a symbol of protection. The Committee decided that the two versions
proposed by the artist (see Annex 2) could be used, in any colour, depending on the use, the
technical possibilities and considerations of an artistic nature. In practice however, the second
version is usually preferred by Scares Parties and has been used by the Secretariat for
promotional activities.

101. Properties included in the World Heritage List should be marked with the emblem
which should, however, be placed in such a way that it does not visually impair the property
in question.
102. States Parties to the Convention should take all possible measures to prevent the use
of the emblem of the Convention and the use of the name of the Committee and the
Convention in their respective countries by any group or for any purpose not explicitly
recognized and approved by the Committee. The World Heritage emblem should, in
particular, not be used for any commercial purposes unless specific authorization is obtained
from the Committee.
103. The name, symbol or depiction of a World Heritage site, or of any element thereof,
should not be used for commercial purposes unless written authorization has been obtained
from the State concerned on the principles of using the said name, symbol or depiction, and
unless the exact text or display has been approved by that State and, as far as possible, by
the national authority specifically concerned with the protection of the site. Any such
utilization should be in conformity with the reasons for which the property has been placed
on the World Heritage List.

B.

Production of plaques to commemorate the inclusion of properties in the world
Heritage List

104. These plaques are designed to inform the public of the country concerned and foreign
visitors, that the site visited has a particular value which has been recognized by the
international community. In other words, the site is exceptional, of interest not only to one
nation, but also to the whole world. However, these plaques have an additional function
which is to inform the general public about the World Heritage Convention or at least about
the World Heritage concept and the World Heritage List.
105. The Committee has adopted the following guidelines for the production of these
plaques:
-

the plaque should be so placed that it can easily be seen by visitors, without
disfiguring the site;

-

the World Heritage symbol should appear on the plaque;

-

the text should mention the site's exceptional universal value; in this regard it
might be useful to give a short description of the site's outstanding characteristics.
States may, if they wish, use the descriptions appearing in the various World
Heritage publicatioris or - in th-e World Heritage exhibit, and which may be obtained
from the Secretariat;
the text should make reference to the World Heritage Convention and particularly
to the World Heritage List and to the international recognition conferred by
inscription on this List (however, it is not necessary to mention at which session of
the Committee the site was inscribed);

- it may be appropriate to produce the text in several languages for sites which
receive many foreign visitors.
106.

The Committee proposed the following text as an example:
"(Name of site) has been inscribed upon the World Heritage List of the Convention

concerning the Protection of the World Cultural and Natural Heritage. Inscription on

this List confirms the exceptional universal value of a cultural or natural site which
deserves protection for the benefit of all humanity."
This text could be then followed by a brief description of the site concerned.

C.

Rules of Procedure of the Committee

The Rules of Procedure of the Committee, adopted by the Committee at its first
107.
session and amended at its second and third sessions, are to be found in document WHC/I.

D.

Meetings of the World Heritage Committee

In years when the General Assembly of States Parties is held, the ordinary session of
108.
the World Heritage Committee will take place as soon as possible after the Assembly.

E.

Meetings of the Bureau of the World Heritage Committee

109. The Bureau shall meet twice a year, once in May/June and a second time during the
Committee session.

F.

Publication of the World Heritage List

110. An up-to-date version of the World Heritage List and the List of the World Heritage
in Danger will be published every year.
111. The name of the States having nominated the properties inscribed on the World
Heritage List will be presented in the published form of the List under the following
heading: "Contracting State having submitted the nomination of the property in accordance
with the Convention".

G.

Action at the national level to nromote a greater awareness of the activities
undertaken under the Convention

States Parties are reminded of Articles 17 and 27 of the Convention concerning the
112.
establishment of national, public and private foundations or associations whose purpose is to
invite donations for the protection of the world heritage and the organization of educational
and information programmes to strengthen appreciation and respect by their peoples of this
heritage.
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Lord ::c·..;e Is :.a.nc. Group
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Coast

Te~e~ate a~d

Sut-7.:::-opical Rainforest Parks
Ulu.ri.l National ?a.:-:::
Wet T.:::-opics of Queensland

11
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T~e histc.:::-ic mosque city of Bage~~at
Ruins of t~e 3uC.C.~ist Vi~ara at

Bangladesh
11

Ee!lin

Royal ?alaces of P-.":cmey

Bolivia

City

Brazil

Historic to~~ of Cure P.:::-eto
Histori: Cer:~re of the towT. of Olir:C.a
Histcr:.-:: Ce;:tre of Salvador de Eahia
Sanct~r-y of Bom jesus do Congonhas
Igua<;-:..:. Na-r;:.onal P3.rk
BrasiEa
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. Cameroon
Canada
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Boyana Church
Madara Rider
Thracian tomb of Kazanlak Rock-hewn churches of Ivanovo
Ancient City - of Nessebar
Rila Monastery
Srebarna Nature Reserve
Pirin National Park
Thracian tomb of Sveshtari
Dja Faunal Reserve
L'Anse aux Meadows National Historic Park
Nahanni Nationa 7 Park
Dinosaur Provincial ?ark
Anthony Island
'Head-Smashed-:n Eison Jumb Complex
Wood 3uffalo National Park
Canadian Rocky Mountain Parks*
Quebec (Historic area)
Gros Morne National Park

Canada and
United States of America

Kluane National Fark/Wran2ell - St. Elias
Nationa 7 Park and

Centr.Z.. African Rebublic

Parc national du Manovo-Gcunda St. Floris

China
(Peorile's Rep. of)
If

If
IT
If

Colombia

Costa Rica
Cate d : Ivoire

Mount Taishan
The Great Wall
imperial Falco., of the Ming and
(;),i ,-.=- Dynasties
Mogmo Caves
The Mauscleum of the First gin Emperor
Fekinc:. Man Site at Zhoukoudian
Port, Fortresses and Groub of Monuments,
Carthazena
Talamanca Range-La Amistad Reserves
Tai National Park
Ccmce National Park

Cuba

Old Havana and its Fortifications
Trinidad and the Valley de los Ingenios

Cyprus

Paphos
Painted churches in the Trocdcs region

Democratic Yemen

Old walled City of Shibam
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Forts and castles, Volta Greater Accra,
Central and Western Regions
Ashante Traditional Buildings
Temmle of Arollo Epicurius at Bassae
Archaeological Site of Delphi
The Acropolis, Athens
Mount Athos
Meteors
Palecc-istian and Byzantine Monuments
of Thessalonika
Archaeoloxical site of Etidaurus
Medieval City of Rhodes

Guatemala
ft

If

Guinea and COte d'ivoire
Haiti

mikal Natoni Park
Antizua Guatemala
Archaeological :mark and Ruins of Quirizua
Mount Nimba Strict Nature Reserve
National History Park - Citadel, Sans Souci,
Ram:iers

Holy See

Vatican City

Honduras

Maya Site of Coran
Rio Platano Biosthere Reserve

Hungary

Budate.=t, the banks of the Danube with
the district of Buda Castle
Hollok6

If

Ajanta Caves
Ellora Cave
Agra Fort
Taj Mahal
The Sun Temtle, Konarsk
Grout of Monuments at Maha'calitursm
Kaziranza National Park
Manas Wildlife Sanctuary
Keoladec National Park
Churches and convents of Goa
Khajursho group of monuments .
Group of monuments at Hammi
Fatehpur Sikri
Group of monuments at Pattadakal
Elephanta Caves.
Brihadisvara Temple, Thanjavur
Sundartans National Park
Nanda Devi National Park
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Morocco
VT

Metal
If

New Zealand
If

Norway
Vt

Medina of Fez
Medina of Marrakesh
Ksar of Aft-Sen-Haddou
Sagar=atha National Park
Kathmandu Taliev
Royal Chitwan National Park
Westland and Mount Cock National Park
Fiordland National Park
Urmes Stave Church
217:zgc-"

Roros
Rock drawings of Alta
Oman
If

Pakistan
ff
IV

Panama

Eahia Fort
Archaeclogical sites of Bat, Al-Khutm
and Al-Ayn
Archaecicica. ruins at Moenjodarc
Taxila

Buddhist ruins of Takht-i-Eahi and
neizhbourinz city remains at Sahr-i-Bahici
Historical Monuments of Thatta
Fort and Shalamar Gardens in Lahore
The fortifications on the Caribbean side
of Pcrtobeic-San Lorenzo
Darien National Park
City of Cuzco
Historic Sanctuary of Machu Picchu
Chavin (Archaeological site)
Huascaran National Park
Chan Chan archaeological zone
Manu National Park
Convent Ensemble of San Francisco de Lima

Poland
It

VT

Portugal

If

Cracow's Historic Centre
Wielicz:F= Salt Mine
Auschwitz Concentration Camrp
Bialowieza National Park
Historic Centre of Warsaw
Central Zone of the Town of Angra
do He:cis= in the Azores
Monastery of the Hieronymites and
Tower of Belem in Lisbon
Monastery of Batalha
Convent of Christ in Tomar
Historic Centre of Evora

Senegal

Seychelles
If

Spain
If

If

ff

ff
ff

Sri Lanka
TV
IV

Switze
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TI

Syrian Arab Republic
If

If
IT

Tunisia
TI
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Island of Gor 4 Niokolo-Koba National Park
Djoudj National Bird Sanctuary
A 1,4 abr., A toll
Vallée ;-;.. y.4 Nature Reserve
The Moscue of Cordoba
The Alhambra and the Generalife, Granada
Burzos Cathedral
Monastery and site of the Escurial, Madrid
Pa-cue GUe 71 , P=lcio Gtiell and Casa Mila,
in Barcelona
Altamira Cave
Old town of Sezcvia and its acueduct
Churches of the Kinzdcm of the Asturias
Santiazo de Commostela (Cad town)
Old town of Avila with its extra-murcs churches
Mude jar .a-chitecture of Teruel
Historic City of Toledo
Garajonay National Park
Old Town of Caceres
The Cathedral, the Alcazar and the .L1 r—rivo
de in•ias in Seville
Old City of Salamanca
Sacred City of Anuradhatura
Ancient City of Polonnaruva
Ancient City of Siziriya
Sinharaja Forest Reserve
Sacred City of Kandy
Old Town of Ga.:Lie and its fortifications
Convent of St. Gall
Eenedictine Convent of St. John at MitaiOld City of Berne
11,-.ci=-nt City of Dama ,:cu
Ancient City of Basra
Site of Palmyra
Ancient City of Al=.r-no
Medir..,. of Tunis
Site of Cartha.ze
Amphitheatre of El Djem
ichkeul 'National Park
Punic town of Kerkuane and its Necrorolis
Medina of Sousse
Kai rouan .

Historic a~eas of Istanbul
Gore~e Na~ional Pa~k and the
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rock sites of
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a: Lc::don
Ca:c.te!":u::- Cat:-:ed~al, St. Augustine's -'"·c·oey
and St. ~1.e.:-t:..::':; c:1.ur:h

11

United

Re~ublic

Ngcrongcro Ccr..se~·ration Area
Ruins c:~ :CiJ..;;a Kisi'..rani and. Ruins of
Son.go !•!::a:::-a
Se!"er:ge"t:. rra.t:.Or-E.2.. ?:...~:..-:
Selcus Ga.=e Rese~·ie
Kili:rr:E..r:.jc.~o ~Ta.-:.:.cr:~l ?=...r:.o::

of Tanzania
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Ur..ited States of
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Ye uc~N·s-:or-.e

11
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G:-a:c.c. Ca::.:rcn

,
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E:~re~gi!: C.-:5
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ZTa.t:.or:a.l ?-:.~k
Ma.~cth Ca're Na.t:.cr:al
Olympic 2fationa.l Fa.rk
Cahok:.a ~ku:c.d.s State n:.staric Site:
Great Sn:ckj· Mou:c.tair:s National Pa~k
La For~ale:a. ar:d San Juan His~aric Site
in ?'!1e:--:;a Rico
The Stat~e of Li~e~ty
Yasemi te :·rat ior:al Park
Chace Cul:ure National Historical Park
Monticello and University of Virginia
in Cha~~ottesville
HaT..rai 1fol-:anoe::o ~Tat:ional Park
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I~de~e~C.e~ce
Red.~..racC.

,

______ ________ ___ --- ..
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Hall

Yemen
Yugoslavia
If

If

It

Zalre

Zimbabwe
If
If

Old City of Sana'a
---Old City of Dubrovnik •
Stan i Ras and Sapocani
Historical commlex of Split with the
Palace of Diocletian
Plitvice Lakes National Park
Ohrid region with its cultural and historica 7
asrect and its natural environment
Natural and Cuituro-Historical Region of Katcr
Durmitor National Park
Stude”ic-= Monastery
Skocjan Caves
Tjrun.a Naticr= 1
Gars=ba Nat:cnal"Fa7k
Kahuzi-Heas Naticnal Park
Salcnc-= Naticnni

Mane. Pcol ,z National Park, Sari and
Che,,Tore Safari Areas
Great Zimbabwe National Monument
Khami Ruins National Monument

(230 cultural sites, 73 natural sites and 12 mixed sites)

* The Burgess Shale Site, which was previously inscribed on the World Heritage List,
is part of the Canadian Rocky Mountain Parks.

ArrtNuix

UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND
• CULTURAL ORGANIZATION
CONVENTION CONCERNING THE PROTECTION OF
THE WORLD CULTURAL AND NATURAL HERITAGE
(1972)
LIST OF THE 108 STATES HAVING DEPOSITED AN INSTRUMENT OF
RATIFICATION, ACCEPTANCE OR ACCESSION
as at 12 December 1988
STATES

Date of deposit of
ratification (R)
acceptance (Ac)
or accession (A)

AFGHANISTAN

20. 3.79 R

ALGERIA

24. 6.74 R

ANTIGUA AND BARBUDA

1.11.83 Ac

ARGENTINA

23. 8.78 Ac

AUSTRALIA

22. 8.74 R

BANGLADESH
BENIN

3. 8.83 Ac
14. 6.82 R

BOLIVIA

4.10.76 R

BRAZIL

1. 9.77 Ac

BULGARIA

7. 3.74 Ac

BURKINA FASO

•2. 4.87 R

BURUNDI

19. 5.82 R

BYELORUSSIAN SSR

12.10.88 R

CAMEROON

7.12.82 R

CANADA

23. 7.76 Ac

CAPE VERDE (Rep. of)

28. 4.88 Ac

CENTRAL AFRICAN REPUBLIC

22.12.80 R

CHILE

20. 2.80 R

CHINA (People's Rep. of)

12.12.85 R

COLOMBIA

24. 5.83 Ac

CONGO (People's Rep. of)

10.12.87 R

COSTA RICA

23. 8.77 R

COTE D'IVOIRE

9. 1.81 R

CUBA

24. 3.81 R

CYPRUS

14. 8.75 Ac

DEMOCRATIC YEMEN

7.10.80 Ac

DENMARK

25. 7.79 R

DOMINICAN REPUBLIC

12. 2.85 R

ECUADOR

16. 6.75 Ac

EGYPT

7. 2.74 R

ETHIOPIA

6. 7.77 R

FINLAND

4. 3.87 R

FRANCE

• 27. 6.75 Ac

GABON

30.12.86 R

GAMBIA

1. 7.87 R

GERMAN DEMOCRATIC REPUBLIC

12.12.88 Ac

GERMANY (Fed. Rep. of)
GHANA

23. 8.76 R

GREECE

17. 7.81 R

GUATEMALA

16. 1.79 R

GUINEA

18. 3.79 R

GUYANA

20. 6.77 Ac

HAITI

18. 1.80 R

4. 7.75 R

HOLY SEE

7.10.82 A

HONDURAS

8. 6.79 R

HUNGARY

15. 7.85 Ac

INDIA

14.11.77 R

IRAN (Islamic Rep. of)

26. 2.75 Ac

IRAQ

5. 3.74 Ac

ITALY

23. 6.78 R

JAMAICA

14. 6.83 Ac

JORDAN

5. 5.75 R

LAO PEOPLE'S DEMOCRATIC REPUBLIC
LEBANON

20. 3.87 R
3. 2.83 R

LIBYAN ARAB JAMAHIRIYA

13.10.78 R

LUXEMBOURG

28. 9.83 R

MADAGASCAR

19. 7.83 R

MALAWI

5. 1.82 R .

MALAYSIA

7.12.88 R

MALDIVES

22. 5.86 Ac

MALI
MALTA
MAURITANIA

5. 4.77 Ac
14.11.78 Ac
2. 3.81 R

MEXICO

23. 2.84 Ac

MONACO

7.11.78 R

MOROCCO

28.10.75 R

MOZAMBIQUE

27.11.82 R

NEPAL

20. 6.78 Ac

NESt ZEALAND

22.11.84 R

NICARAGUA

17.12.79 Ac

NIGER

23.12.74 Ac

NIGERIA

23.10.74 R _

NORWAY

12. 5.77 R

OMAN
PAKISTAN
PANAMA

6.10.81 Ac
23. 7.76 R
3. 3.78 R

PARAGUAY

28. 4.88 R

PERU

24. 2.82 R

PHILIPPINES

19. 9.85 R

POLAND

29. 6.76 R

PORTUGAL

30. 9.80 R

QA TAR

12. 9.84 Ac

REPUBLIC OF KOREA

14. 9.88 Ac

SAINT CHRISTOPHER AND NEVIS

10. 7.86 Ac

SAUDI ARABIA
SENEGAL
SEYCHELLES
SOCIALIST REPUBLIC OF VIETNAM

7. 8.78 Ac
13. 2.76 R
9. 4.80 Ac
19.10.87 Ac

SPAIN

4. 5.82 Ac

SRI LANKA

6. 6.80 Ac

SUDAN

6. 6.74 R

SWEDEN

22. 1.85 R

SWITZERLAND

17. 9.75 R

SYRIAN ARAB REPUBLIC

13. 8.75 Ac

THAILAND

17. 9.87 Ac

TUNISIA

10. 3.75 Ac

TURKEY

16. 3.83 R

UGANDA

20.11.87 Ac

UKRAINIAN SSR •

12.10.88 R

USSR

12.10.88 R

UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND

29. 5.84 R

UNITED REPUBLIC OF TANZANIA

2. 8.77 R

UNITED STATES OF AMERICA

7.12.73 R

YEMEN

25. 1.84 R

YUGOSLAVIA

26. 5.75 R

ZAIRE

23. 9.74 R

ZAMBIA
ZIMBABWE

4. 6.84 R
16. 8.82 R

