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ABSTRACT 
 
Charities matter. They play critical roles in our economies and societies and we 
expect and receive much from them. The accumulation of assets by charities matters 
too as it raises profound ethical, economic and social considerations. These 
considerations are many. How should the public benefits produced by charities and 
affected by accumulation be shared between different generations? It is, after all, 
inherent in the notion of accumulation, that the delivery of some benefits will be 
deferred. Which generation(s) should decide that allocation of benefits? Might the 
decision-making discretion afforded to charity controllers over accumulation and the 
allocation of benefits increase agency costs and so reduce the level of public benefit 
achieved? 
 
This thesis examines the role played by legal constraints on accumulation in 
answering these questions. That is a critical task, as there has been limited doctrinal 
and normative analysis of the legal constraints upon accumulation by charities, 
particularly in Australia. It reveals that the legal restraints contain significant gaps in 
relation to the intergenerational distribution of benefits and to the balance of decision-
making between generations. In particular, the thesis asserts that, to fill those gaps, 
there is room for reform to better identify and incorporate normative principles into 
the rules.  
 
Two reforms are proposed. First, charity controllers should be required to have regard 
to principles of intergenerational justice when exercising their powers, with 
accompanying mechanisms, such as more fulsome reporting, to support 
accountability. Intergenerational justice, which articulates the obligations owed to 
past and future generations including in relation to meeting basic social and economic 
needs of members of society, thus provides a normative basis for determining 
intergenerational distributional matters. Second, in the context of balancing decision-
making between generations, it is argued that charity controllers should be given 
broader powers to disregard accumulation requirements, so as to afford greater 
decision-making freedom to current generations. That greater scope ought to apply 
where, without changing the broad category of charitable purpose, materially greater 
public benefit would be achieved by a more rigorous or efficient application of 
principles of intergenerational justice, or by the adoption of different principles of 
intergenerational justice. This approach is grounded in insights from intergenerational 
justice and from the cy-près reform debates about creator intent, the achievement of 
public benefit and disincentivising giving. Both reforms are intended to be 
implemented in ways that safeguard charity independence from government. 
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PART I 
 

CHARITIES AND ACCUMULATION 
DELINEATED  



 
 

2 

CHAPTER ONE 

INTRODUCTION 

1.1 Why investigate the accumulation of assets by charities? 

Charities matter. They play critical roles in the economy and society and much is 
expected and received from them. The accumulation of assets by charities matters too 
as it raises profound ethical, economic and social questions about who might be 
expected to receive benefits from a charity, as well as who makes that decision. As 
the philanthropist Julius Rosenwald noted almost 90 years ago:1 

What would happen, it might be asked, if the billions tied up in perpetuities in this country should 
be released over a period of fifty or one hundred years? What would become of education and of 
scientific research? How could society care for the sick, the helpless and the impoverished? The 
answer is that all these needs would be as well provided for as the demands of the day justified. 
Wisdom, kindness of heart, and good will are not going to die with this generation… 

I believe that large gifts should not be restricted to narrowly specified objects, and that under no 
circumstances should funds be held in perpetuity. I am not opposed to endowments for colleges 
or other institutions which require some continuity of support, provided permission is given to 
use part of the principal from time to time as needs arise. This does not mean profligate spending. 
It is simply placing confidence in living trustees; it prevents control by the dead hand… I have 
confidence in future generations and in their ability to meet their own needs wisely and 
generously. 

This thesis asks two questions. First, what legal rules constrain the accumulation of 
assets by charities and how do they address: the intergenerational distribution of 
benefits, the matter of which generation gets to determine that distribution and the risk 
of increased agency costs? Second, having identified that the rules do not adequately 
address the intergenerational distribution or the matter of intergenerational choice, 
this thesis asks how those rules could be reformed to better incorporate principles of 
intergenerational justice and the goals of charity law. 

1.1.1 Why do charities matter? 

Charities contribute very significantly to GDP in many countries and also involve a 
material percentage of the population as employees or volunteers.2 In Australia, there 
are over 55,000 charities, employing, in 2016, 1.3 million staff (10.6% of all 
Australian employees) and using the services of almost 3 million volunteers.3 From a 
financial perspective, total charity revenue was $142.8 billion, while total expenditure 
was $137.1 billion in pursuit of a range of purposes such as religious; educational; 
social or public welfare; cultural; and health.4 Charities also hold significant assets, 
with registered Australian charities holding net assets of $197.6 billion.5 

                                                 
1 Julius Rosenwald, ‘Principles of Public Giving’ (1929) 143(5) Atlantic Monthly 599, reprinted in 
Amy Kass (ed), Giving Well, Doing Good (Indiana University Press, 2008) 192-3. 
2 See, eg, Anheier, ch 4 (in relation to the NFP sector). 
3 Australian Charities Report 2016, 44-7. 
4 Ibid 50, 56, 86. 
5 Ibid 68. 
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Beyond their economic contribution, including the direct benefits from the pursuit of 
their purposes, charities make very important social and political contributions. Due 
to the potential for voluntary association and interactions of participants, many play a 
significant role in acting as vehicles for the formation of preferences and as sites of 
collective and political action,6 as well as sources of social capital.7 In this way, 
charities assist minorities to express and implement their views.8 As discussed in Part 
2.3.2 they also enhance pluralism by enabling devolution of decision-making and the 
development of innovative approaches to social problems; as well as enhancing the 
conditions of autonomy for society as a whole. 

Societal and governmental expectations of the charity sector’s role in delivering 
public benefits are also growing. This is partly a result of the retreat of the welfare 
state with the rise of ‘new public management’ and its focus on decentralised and 
market-based decision-making and a smaller role for government.9 This shift derives 
partly from perceived problems with monolithic public services and a conviction that 
smaller scale, community based organisations would be more effective and humane.10 
Moreover, democratic governments may have trouble providing services to a high 
preference minority in the face of an indifferent majority.11 In Australia, for instance, 
there has been a significant increase in the degree to which non-government bodies, 
particularly charities, have been funded by all levels of government to provide human 
and community services, along with other functions.12 Government collaboration with 
charities for the provision of services is also evident in the US13 and across many 
OECD countries.14  

Increased demands are also partly due to growing expectations of the minimum 
conditions for a good life as reflected in the initial growth of the welfare state with the 
objective of meeting a range of health, education and other needs and now reflected in 
Australian developments such as the National Disability Insurance Scheme. They are 
also due to higher anticipated standards of managerial professionalism resulting from 
the adoption of market sector practices in the charity sector also.15 This last shift has 

6 See, eg, Elizabeth Clemens, ‘The Constitution of Citizens: Political Theories of Nonprofit 
Organizations’ in Powell and Steinberg 207. 
7 Robert Putnam, Bowling Alone: The Collapse and Revival of American Community (Simon & 
Schuster, 2000) Ch 3; Anheier, 33, 84-7, ch 7. 
8 Anheier, 143-6, ch 7. 
9 See, eg, Jennifer Brinkerhoff and Derek Brinkerhoff, ‘Government-Nonprofit Relations in 
Comparative Perspective: Evolution, Themes and New Directions’ (2002) 22(1) Public Administration 
and Development 3, 5; Contribution of the NFP Sector, 303; Anheier, 15-16, 35-8,113-15, 505-6. 
10 Stephen Smith and Michael Lipsky, Nonprofits for Hire: The Welfare State in an Age of Contracting 
(Harvard University Press, 1993) 17-18. 
11 Burton Weisbrod, The Nonprofit Economy (Harvard University Press, 1988). 
12 Contribution of the NFP Sector, 300. 
13 Peter Dobken-Hall, ‘A Historical Overview of Philanthropy, Voluntary Associations, and Nonprofit 
Organizations in the United States, 1600-2000’ in Powell and Steinberg 32, 50-7; Lester Salamon, ‘Of 
Market Failure, Voluntary Failure and Third-Party Government: Toward a Theory of Government-
Nonprofit Relations in the Modern Welfare State’ in Susan Ostrander and Stuart Langton (eds), 
Shifting the Debate: Public/Private Sector Relations in the Modern Welfare State (Transaction Books, 
1987) 29, 29-32. 
14 See, eg, Anheier, 11-13, Contribution of the NFP Sector, 298-300. 
15 See, eg, Anheier, 134-5, 137. 
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also been bolstered by greater government regulation in many fields, implemented 
despite the goal of smaller government, but with a broader range of regulatory tools.16  

1.1.2 Why does accumulation matter? 

In thinking about charities’ activities and whether they are achieving public benefit 
commensurate with increased societal expectations, some guidance can be obtained 
from the goals of charity law which are explored in Part 2.3. First, charity law aims to 
facilitate and incentivise the production of goods (including social and political 
benefits such as pluralism and enhancement of the conditions for autonomy) for the 
benefit of the public. Second, the pursuit of charitable purposes should occur 
independently from the state. Third, charity law seeks to maintain and express public 
trust and confidence in charities.  

Implicit in the goal of facilitating and incentivising the production of goods is the 
need for some benefits to be produced over time. Arguably, the trust and confidence 
goal also bolsters this conclusion. However, these goals provide limited guidance 
about the appropriate time and current legal scholarship does not equip us to go much 
further in considering the extent to which charity funds can be accumulated for later, 
rather than spent now.17 That is a matter of grave concern as the questions raise 
weighty ethical, economic and social considerations. Accumulation could mean that, 
due to the delay in the delivery of benefits, the current generation is being treated 
unfairly from the perspective of intergenerational justice. 

Further, while the charity law goals make clear that the government should have a 
limited role in determining the intergenerational allocation of benefits by charities, 
they do not address how past, current and future generations of charity creators and 
controllers ought to share that decision-making role. If the charity creator’s views are 
too influential, then charity assets may not be used efficiently or in a way that reflects 
current societal views about intergenerational justice. Further, depending on the extent 
of their discretion in decision-making, accumulation may exacerbate the provision of 
private benefits to charity controllers, resulting in increased agency costs, involving a 
loss of public benefit. 

Absent an understanding of the ways in which existing legal rules constrain 
accumulation by charities, it is difficult to tell whether the rules grapple with the 
ethical, economic and political considerations. If current legal constraints address 
these considerations, then it is important to say so, in order to promote trust and 
confidence in the sector. If the constraints do not address the considerations, then 
reforms could be tailored, remaining mindful of the charity sector’s independence 
from government. 

Before moving to this thesis’ research questions in Part 1.3, Part 1.2 outlines the key 
concepts of ‘charity’ and ‘accumulation’. The methodology adopted to answer the 
research questions is subsequently explained in Part 1.4 and the thesis structure 
outlined in Part 1.5. 

                                                 
16 John Braithwaite, Regulatory Capitalism: How it Works, Ideas for Making it Work Better (Edward 
Elgar, 2008) 5-12. 
17 There are some notable exceptions. See nn 66 to 72 and accompanying text. 
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1.2 Key concepts 

This thesis focuses on accumulation of assets by charities and each of these concepts 
is explained below. As an introductory comment, it is apparent from the description of 
the Australian charity sector above that the sector is extremely heterogeneous, with 
some types of charity likely to have a relatively short lifespan, while others might be 
expected to endure for longer, potentially perpetually. For instance, a charity 
established to provide emergency relief might be expected to use all funds relatively 
immediately, whereas purposes such as the advancement of education or religion 
might be expected to endure and so require longer-term planning. While this thesis 
explores the rules applicable to all charities, it focuses mainly on perpetual or long-
duration charities as concerns relating to accumulation are more likely to arise in 
circumstances where there is a reasonable period over which the accumulation can 
occur.  

1.2.1 Charities and not-for-profits 

Charities are a subset of the broader NFP sector. Some writers have tackled particular 
issues such as regulation,18 tax treatment19 or productivity20 at the broad level of the 
NFP sector/civil society or of for-purpose organisations. However, this thesis focuses 
on accumulation by charities rather than by NFPs generally. That is for several 
reasons. The existence of members and a greater focus on their interests under a 
number of the non-charity types of NFPs materially reduces the risk that an entity will 
accumulate assets to the disadvantage of present generations or that the NFP creators 
will be able to extend their view of intergenerational justice far into the future. Indeed, 
that charities facilitate other-regarding behaviour is identified in Chapter 2 as an 
important process benefit and one that marks a key distinction with many other types 
of NFP. Further, as the first question that this thesis seeks to answer is focused on 
what legal restraints apply to accumulation of assets, there is a need to narrow in on a 
subset of the broader NFP sector to which a relatively homogeneous body of rules 
applies. As demonstrated by the diversity of accumulation rules even within the 
charity sector, attempting to elucidate rules for the broader and incredibly diverse 
NFP sector (including cooperatives, mutuals, sporting clubs and political parties) 
would have been unworkable. 

Nevertheless, as charities are a subset of NFPs and have many similarities to non-
charity NFPs, the thesis remains of relevance to the broader NFP sector. This point is 
emphasised by the fact that, somewhat uniquely in the global context of charity 
commissions, the ACNC regulatory framework is expressly intended, in the longer 
term, to cover all NFPs.21  

                                                 
18 See, eg, Jonathan Garton, The Regulation of Organised Civil Society (Hart Publishing, 2009). Garton 
acknowledges that while regulatory rules may be developed for the sector as a whole, structural 
distinctions may warrant differences in regulatory approach to components of civil society: 143. 
19 See, eg, Henry Hansmann, ‘The Rationale for Exempting Nonprofit Organizations from Corporate 
Income Taxation’ (1981) 91(1) Yale Law Journal 54; Anup Malani and Eric Posner, ‘The Case for For-
profit Charities’ (2007) 93(8) Virginia Law Review 2017. 
20 See, eg, Contribution of the NFP Sector. Cf Weisbrod, above n 11. 
21 ACNC Act ss15-5, 25-5(5). 
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Not-for-profits 

The term ‘not-for-profit sector’ (or, ‘nonprofit sector’) relates to an extremely broad 
and diverse array of entities, and has been defined in many different ways for 
different purposes. The NFP sector is frequently referred to as the ‘third sector’, to 
emphasise the distinction with the business, government or household sectors,22 albeit 
that an inevitable result of the trends described at the outset has been an erosion of the 
boundaries between government, business, and the ‘third sector’ of NFPs. It has also 
been referred to, in a more positive description of what it is than what it is not, as 
‘civil society’, broadly meaning ‘the sum of institutions, organizations, and 
individuals located between the family, the state, and the market, in which people 
associate voluntarily to advance common interests’.23  
 
For the purposes of this thesis, it is useful to refer to two definitions which emphasise 
different aspects of the NFP sector. The first, that of the Productivity Commission, 
emphasises the function of the NFP sector, defining it as ‘organisations established 
for a community purpose, whether altruistic or mutual in nature’.24 Salamon and 
Anheier proposed the second definition in order to focus on the structure and 
operation of NFPs, noting that NFPs typically display the characteristics of: being 
‘organized’ meaning institutionalised rather than informal; ‘private’ rather than a part 
of government and ‘self-governing’; ‘non-profit distributing’ in that surpluses are not 
distributed to owners or controllers; and ‘voluntary’, which imports both voluntarism 
and volunteerism.25 

As is apparent from these definitions, NFPs combine essential characteristics of the 
public sector, such as the pursuit of public benefit, with key features of the market 
sector, such as having a private and voluntary nature. 

Charities 

Putting certain disqualifying factors to one side,26 charities are ‘entities’ that satisfy 
three key positive requirements. First, the entity’s purposes must all be ‘charitable’.27 
Under the technical legal meaning accepted at common law,28 this means the 
purposes must be for the ‘relief of poverty’, the ‘advancement of education’, the 
‘advancement of religion’, or ‘other purposes beneficial to the community’.29 These 
purposes are typically referred to as the four ‘heads’ or ‘limbs’ of charity. The fourth 
                                                 
22 See, eg, Anheier, 4. 
23 Ibid 9, 80-4. 
24 Contribution of the NFP Sector, xxv, 3-8. 
25 Lester Salamon and Helmut Anheier, ‘Toward a Common Definition’ in Lester Salamon and Helmut 
Anheier (eds), Defining the Nonprofit Sector: A Cross-National Analysis (Manchester University Press, 
1997) 29, 31-4. For the distinction between voluntarism and volunteerism, see, eg, Matthew Harding, 
‘Distinguishing Government from Charity in Australian Law’ (2009) 31(4) Sydney Law Review 559. 
26 For instance, an entity’s purpose cannot be against public policy, including because it is unlawful. Cf 
Royal North Shore Hospital of Sydney v A-G (NSW) (1938) 60 CLR 396, 426 (Dixon J); Charities Act 
ss5(c), 11(a). 
27 Under the Charities Act, see s5(b). 
28 References to the ‘common law’ are to case law as opposed to legislation, unless the context requires 
otherwise. 
29 Commissioners for Special Purposes of the Income Tax v Pemsel [1891] AC 530, 573 (Lord 
Herschell), 583 (Lord Macnaghten); Aid/Watch Incorporated v FCT (2010) 241 CLR 539, [18] (French 
CJ, Gummow, Hayne, Crennan, Bell JJ). 
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limb is a general category determined by analogy with the authorities and the 
Charitable Uses Act 1601, 43 Eliz 1, c 4. It is the common law meaning of charity, 
with varying degrees of statutory modification, that applies for the purposes of trust 
validity and for the purposes of state and territory fundraising, association 
incorporation and charity proceedings legislation. 
 
For most federal contexts, under the Charities Act charitable purposes have been 
reworded under 12 heads of charity that broadly reflect the scope of the general law 
heads, likely working only a minor expansion.30 The reworded heads include, 
amongst others, advancing health, advancing education, advancing social or public 
welfare, advancing religion and advancing culture.31  
 
Second, the entity must be for the public benefit. This means that the entity’s purposes 
must result in a net benefit,32 and must do so in relation to the public or a section of 
the public rather than a private class of individuals.33 The second part of this 
requirement, described by Garton as ‘cross-sectional public benefit’,34 does not apply 
so strictly to charities for the relief of poverty, such that it is possible to have a charity 
for the relief of private groups such as poor relatives or employees,35 or, in the 
parlance of the Charities Act, persons in ‘necessitous circumstances’.36 
 
Third, whether construed as part of the public benefit test or as a standalone 
requirement, the entity must be not-for-profit, in that it must not distribute assets or 
benefits to persons falling outside the section of the public for whom the entity 
pursues its purposes.37 In reality, this non-distribution constraint is somewhat porous. 
For instance, members may be able to receive a benefit in their capacity as a person to 
be assisted in pursuit of the NFP’s purpose, rather than in their capacity as a 
member.38 It is also difficult in practice to track private benefits that controllers 
provide to themselves, such as greater remuneration and better working conditions. 
 
By ‘entity’, it is meant that the charity is sufficiently formally organised that it can be 
differentiated from the household sector.39 Thus the term is used to cover legal 
relationships, such as trusts and unincorporated association, as well as legal persons.40 
While the distinction can be difficult to draw, a charity cannot be governmental or an 
individual. At common law, the leading explanations of the distinction are based on 
the degree of government control, or on whether the purpose is chosen and pursued by 
individuals making autonomous choices (‘voluntarism’) as opposed to being chosen 
                                                 
30 See, eg, Dal Pont’s Law of Charity, [2.29]. 
31 Charities Act s12(1). 
32 Re Pinion [1965] Ch 85, 107 (Harman LJ), 107–8 (Davies LJ), 109–11 (Russell LJ); Gilmour v 
Coats [1949] AC 426, 446 (Lord Simonds); Charities Act ss5(b), 6. 
33 Thompson v FCT (1959) 102 CLR 315, 321–3 (Dixon CJ, Fullagar and Kitto JJ in agreement); 
Charities Act ss5(b), 6. 
34 Garton’s Public Benefit, 48. 
35 Re Scarisbrick [1951] 1 Ch 622 (Court of Appeal); Dingle v Turner [1972] AC 601 (House of 
Lords). 
36 Charities Act s8. For additional exemptions, see ss 9, 10. 
37 At common law, see, eg, Re Delius (deceased) [1957] Ch 299, 308 (Roxburgh J); Dal Pont’s Law of 
Charity, [3.23]. Under the Charities Act, see s5(a), where the term ‘not-for-profit entity’ is not defined, 
necessitating regard to the common law principles. 
38 Cf FCT v Co-operative Bulk Handling Ltd (2010) 189 FCR 322 (non-charity case). 
39 Cf Contribution of the NFP Sector, 4-6. 
40 Cf Charities Act s3 (‘entity’ definition).  
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and pursued by way of the deliberative and administrative processes of the state 
(governmental administration).41 For charities registered under the Charities Act, a 
‘government entity’, a ‘political party’ and an ‘individual’ are excluded.42 The 
definition of government entity then includes various classes of entities, such as 
government departments, statutory agencies, local governing bodies, and entities that, 
in pursuing their objective, are not independent of the state.43 Some trusts to be 
administered by government departments may still be charitable. However, courts 
have generally required the trust assets to be used in providing benefits additional to 
those that have typically been provided through the government administrative 
processes,44 suggesting even here some break from governmental decision-making. 

Thus, charities involve a mix of the private and public spheres. In a broad sense, this 
mix involves autonomous decision-making about the creation and pursuit of a 
charity’s purposes by private persons rather than government, but the purposes must 
benefit the public and there is greater public accountability than is ordinarily the case 
for other private organisations. 

1.2.2 Accumulation 

It is necessary to clarify the meaning of ‘accumulation’ since the term has both a 
narrow and a broader meaning.45 Further, the narrow meaning is sometimes 
contrasted with the mere ‘administrative retention’ of income, while there is overlap 
between the broader concept of an accumulated fund and of ‘reserves’. 

Narrow meaning 

When used in a technical sense, the term ‘accumulation’ is typically used to mean the 
process of taking some of the income from a capital sum, adding the income to that 
capital and investing it (and keeping it invested until the end of the accumulation 
period) rather than applying it in some other way.46 However, the temporary 
‘administrative retention of income’ has been accepted in various contexts as not 
amounting to accumulation. In essence, rather than capitalising income and subjecting 
it to the same restrictions as the trust capital, administrative retention involves trustees 
continuing to treat an amount as income, but reserving it for use in a future year.  

For instance, temporary reserves to meet short term operational needs, such as a 
smoothing reserve to augment and equalise distributions in years of lower income, 
have been treated as falling outside accumulation.47 Reserves maintained for a variety 
of planning and flexibility purposes could potentially also be characterised in this way 

                                                 
41 Central Bayside General Practice Association Ltd v Commissioner of State Revenue (2006) 228 
CLR 168, 181, 185-6, 187 (Gleeson CJ, Heydon and Crennan JJ), 211, 214-15 (Kirby J, also noting 
that some bodies formed by and being part of government might potentially be charities), 229-230 
(Callinan J). Cf Harding, above n 25; Dal Pont’s Law of Charity, [2.20]-[2.24]. 
42 Charities Act ss4, 5(d). 
43 Charities (Definition of Government Entity) Instrument 2013 (Cth) s3. 
44 See, eg, Dal Pont’s Law of Charity, [2.24]. 
45 See, eg, Thomas on Powers, 239-40. 
46 Re Berkeley [1968] Ch 744, 772 (Harman LJ); Law Commission (UK), The Rules Against 
Perpetuities and Excessive Accumulations, Report LC251 (31 March 1998) [9.2].  
47 Re Berkeley [1968] Ch 744, 780-1 (Widgery LJ); Blair v Curran (1939) 62 CLR 464, 521-2 (Dixon 
J). 
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as involving a temporary administrative deferral of direct application of income, 
rather than the permanent addition of the funds to the trust capital.48  However, 
retaining a reserve fund for depreciation or for maintenance has also been treated as 
an exception to accumulation,49 which suggests that administrative retention 
effectively permits capitalisation to the extent of protecting, but not enhancing, the 
value of physical assets.   

Broad meaning 

Accumulation has also been used in a broader sense. For instance, that it ‘signifies 
[nothing] more than a simple aggregation of instalments of income to create a single 
fund’.50 This appears to be the meaning adopted by the ATO, which focuses on the 
retention of income (including mere ‘administrative retention’) within its notion of 
accumulation, as opposed to the more direct or active use of income to achieve a 
charitable purpose.51 

A related term, ‘reserves’, has also been deployed by commentators and charity 
regulators, sometimes used interchangeably with ‘accumulation’.52 There is no settled 
definition, with the various approaches defining reserves as either a portion of an 
NFP’s equity, or a part of its income.53 That is, reserves have typically been defined 
by reference to accounting concepts of financial position (for which equity, being net 
assets, is relevant) and financial performance (for which income is relevant), albeit an 
express link is not always made.54 The lack of consistency is due in part to different 
reasons for defining ‘reserves’. For instance, a focus on the financial sustainability of 
a charity might require attention to operating surpluses as well as net assets and asset 
growth,55 whereas an inquiry premised upon charity accountability for use of funds to 
maintain public trust and confidence, might look to all available net assets.  

In the US, the Nonprofit Operating Reserves Initiative Workgroup, has popularised a 
definition of ‘operating reserves’ for the purposes of NFP sustainability.56 That 
definition can be implemented in several ways, but each comprises a portion of 
available and unrestricted net assets (ie a portion of equity). ‘Available’ means that 
the assets are available for use in the short-term by the NFP and so would typically 
exclude many non-current or difficult to realise assets such as fixed assets like land 
and buildings, or long-term receivables. ‘Restricted’ assets are those that may only be 
used in accordance with donor-imposed stipulations (temporary or permanent), such 

48 Re Lindsay’s Trustees [1911] SC 584, 588 (Lord President Murray); Re Berkeley [1968] Ch 745, 
771-2 (Harman LJ), 775-6 (Russell LJ).
49 Blair v Curran (1939) 62 CLR 464, 497-8 (Latham CJ), 507-8 (Starke J), 521-2 (Dixon J); Re
Berkeley [1968] Ch 744, 780-1 (Widgery LJ); Vine v Raleigh [1891] 2 Ch 13, 26 (Lindley LJ).
50 Re Berkeley [1968] Ch 744, 780. Cf Re Rochford’s Settlement Trusts [1965] Ch 111, 122-3, 125
(Cross J).
51 TR 2015/1, [165]-[170]. See also Chapter 7.
52 For a useful summary, see Michael Booth et al, ‘Financial Reserves: A Necessary Condition for Not-
for-profit  Sustainability?’ in Zahirul Hoque and Lee Parker (eds), Performance Management in
Nonprofit Organizations (Routledge, 2015) 109, 111-112.
53 Ibid 111-112.
54 As to the core accounting concepts, see International Accounting Standards Board, ‘Conceptual
Framework for Financial Reporting’ (IFRS Foundation, September 2010).
55 See, eg, Australian Charities Report 2015, 66-82; Booth et al, above n 52, 112-116.
56 Nonprofit Operating Reserves Initiative Workgroup, ‘Operating Reserve Policy Toolkit for
Nonprofit Organizations’ (September 2010).
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as use for a particular sub-purpose or, as with permanent endowment, prohibition on 
expenditure. It can be seen that unrestricted net assets are increased by annual 
surpluses of unrestricted income over expenses.  

The ACNC has adopted a similar definition of reserves for the purposes of promoting 
sustainability and accountability of Australian registered charities. The ACNC defines 
reserves as ‘unrestricted funds that are available to a charity to spend at its discretion’ 
and is explicitly based on the concept of ‘operating reserves’.57 Thus, the ACNC 
excludes from reserves funds that have been quarantined for a particular sub-purpose, 
fixed assets such as land and buildings and other tangible assets used in delivering a 
charity’s services.58 In the UK, the Charity Commission similarly defines reserves as 
‘that part of a charity’s unrestricted funds that it is freely available to spend on any of 
the charity’s purposes’.59 Excluded, again, are tangible fixed assets and funds subject 
to temporal or sub-purpose restrictions. Also excluded are funds that a charity has 
itself designated as being needed for a particular future use.60 

The meaning of accumulation adopted in this thesis 

When discussing the technical perpetuities rules in Chapter 3, the narrow meaning of 
accumulation is adopted, as it is the narrow meaning that determines the application 
of those rules. Elsewhere, the broader sense of accumulation is used. That is because 
the potential evils of donor control, deferred application and enhanced agency costs 
remain extant. After all, if assets are retained and invested rather than distributed, 
regardless of whether they are ‘capital’ or ‘income’, the current generation misses out 
while future generations benefit from eventual distribution. While there may be 
somewhat greater restrictions on the extent of deferral applying to income reserves, 
maintaining the reserves nonetheless raises the dangers of mission drift61 and 
investment risk. 

Just what is the ‘broad’ meaning adopted? This thesis focuses on temporal problems 
in the pursuit of charitable purposes, such as the perpetuation of donor control and the 
inter-generational deferral of benefit. It therefore makes no sense to limit attention to 
retention of income only, nor to the build-up of only unrestricted net assets.62 Further, 
investment in non-current and difficult to realise assets, such as tangible fixed assets 
is also relevant to the inter-generational issue. For instance, expenditure on a new 
university hall may benefit both current and future generations and in that sense 
involves an element of saving for the future.63 Accordingly, while any restraints 
would need to be responsive to the non-current and illiquid nature of such assets, the 
accrual of these assets also warrants attention.  

                                                 
57 ACNC, ‘Charity Reserves: Financial Stability and Sustainability’ (Fact Sheet, December 2016) 2. 
58 Ibid. 
59 Charity Commission, ‘Charity Reserves’ (Guidance CC19, January 2016) 4. 
60 This is consistent with one of the implementations of the NORI definition: Nonprofit Operating 
Reserves Initiative Workgroup, above n 56, 13-14. 
61 Mission drift involves a loss of focus on a charity’s purpose. See Part 2.5.6. 
62 In any event, some restricted assets may be used so as to free up unrestricted funds for accumulation: 
Thad Calabrese, ‘The Accumulation of Nonprofit Profits: A Dynamic Analysis’ (2011) 41(2) Nonprofit 
and Voluntary Sector Quarterly 300, 315-16. 
63 Cf Daniel Halperin, ‘Is Income Tax Exemption for Charities a Subsidy?’ (2011) 64 Tax Law Review 
283, 295-7. 
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Therefore, the broad meaning of accumulation adopted for this thesis is the growth in 
net assets of a charity, with accumulated funds meaning the net assets at a particular 
point in time. After all, income surpluses are added to net assets each year, donor 
restrictions are far from immutable as discussed in Chapters 3 and 5 and non-current 
assets can be realised over time. In the longer term then, all assets (including surplus 
income) are potentially available to pursue a charity’s purpose.  

It is acknowledged that accounting choices, such as valuation of assets at historic cost 
rather than market value, may result in different reporting of net assets by charities 
that are actually in similar financial circumstances.64 However, this thesis does not 
involve a detailed empirical study of net assets held by charities. Instead the focus is 
at the doctrinal and normative levels. 

1.3 Research questions  

For many charities the prospect of insolvency or at least parlous sustainability is of 
greater concern than excessive accumulation.65 However, as explored in Part 2.4 
important classes of charities have the capacity to accumulate assets. Moreover, the 
retreat of the welfare state and the impact of the ‘Global Financial Crisis’ on 
economic growth emphasises the need for charities to spend now rather than save too 
much for later.  

The issue is critical as accumulation is accompanied by potential benefits and 
detriments with weighty ethical, economic and social implications. For instance, it is 
inherent in the notion of accumulation, that the delivery of some benefits will be 
deferred. This raises issues of fairness about the distribution of benefits between 
generations. Further, to what extent should the views of a charity creator or of charity 
controllers from one generation about the fairness of accumulation bind the actions of 
subsequent generations? And what happens if changed circumstances result in 
inefficiency if it is not possible to depart from earlier views? Finally, accumulation 
benefits need to be balanced against the potential for increased agency costs, such as 
the costs of lost opportunities due to hoarding to promote charity controllers’ status 
rather than pursuing charitable purposes.   

There have been some investigations of the issue of accumulation by charities, most 
notably Parachin’s Canadian-focused analysis of perpetuities rules and the UK Law 
Commission’s discussions of perpetuities and of reforming permanent endowment 
restrictions in the UK context.66 In the US context, there have also been broader 
policy discussions about whether private foundations and other charities are 
accumulating too much wealth,67 and some limited sketching of potential regulatory 
                                                 
64 Cf Australian Charities Report 2015, 66. 
65 As to the importance of financial sustainability, see Part 2.5.1. 
66 Adam Parachin, ‘Charitable Trusts and Accumulations of Income’ (2009) 28 Estates, Trusts & 
Pensions Journal 381; Law Commission (UK), Rules Against Perpetuities, above n 46, [10.19]; Law 
Commission on Charity Technical Issues, Ch 8.  
67 See, eg, Akash Deep and Peter Frumkin, ‘The Foundation Payout Puzzle’ (Working Paper No. 9, 
Hauser Center for Nonprofit Organizations, Harvard University, 2005); Michael Klausner, ‘When 
Time Isn’t Money: Foundation Payout Rates and the Time Value of Money’ (2003) 1(1) Stanford 
Social Innovation Review 51; Evelyn Brody, ‘Charitable Endowments and the Democratization of 
Dynasty’ (1997) 39(3) Arizona Law Review 873; Henry Hansmann, ‘Why do Universities Have 
Endowments?’ (1990) 19 Journal of Legal Studies 3. 
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responses.68 With the exception of Charles Mitchell’s analysis of incidence and the 
UK Law Commission, as noted earlier, the issue has attracted less attention in the 
UK.69 Commentary on the application of tax rules to charitable accumulation is more 
common.70 However, except for the research underpinning this thesis, there is limited 
analysis of what comprises the pertinent Australian legal restraints. Even overseas, 
there is little discussion of charity controller duties regarding accumulation,71 or of 
alternative mechanisms such as cy-près schemes.72 Nor does the literature in Australia 
or overseas examine these restraints as a collective response to the intergenerational 
distribution of benefits, the issue of who decides that distribution and the matter of 
agency costs. 

This thesis therefore explores the following research questions: 

• What legal constraints apply to accumulation by Australian charities and do those 
constraints address the key issues raised by accumulation? That is, the 
intergenerational distribution of benefits; which generation gets to decide the 
intergenerational distribution; and the potential for increased agency costs. 

• To the extent that the existing legal constraints do not address the key issues 
raised by accumulation, how could they be reformed to better address those 
issues? 

The research questions are explained in more detail in the next Part (including what it 
means to ‘better address’ the key issues), along with the methodology adopted in 
selecting and answering those questions. 

1.4 Methodology 

As will become apparent, this thesis does not undertake an empirical analysis of 
accumulation by charities, nor does it seek to answer questions of economics, political 
philosophy or ethics about accumulation. It focuses on the applicable legal rules. 
However, in describing the issues raised by accumulation and then examining how the 
legal rules respond to those issues and might be reformed, theories from economics, 
political philosophy and ethics are useful in highlighting the role that legal restraints 
might be expected to play. 

                                                 
68 See, eg, Marion Fremont-Smith, ‘Accumulations of Wealth by Nonprofits’ (Brief, Emerging Issues 
in Philanthropy Seminar Series, The Urban Institute and The Hauser Center for Nonprofit 
Organizations, 2001) 1-3; Brody, above n 67, 939-45. 
69 Charles Mitchell, ‘Saving for a Rainy Day: Charity Reserves’ (2002) 8(1) Charity Law & Practice 
Review 35. 
70 See, eg, Parachin, above n 66, 384-6; Kessler and Marre, 126-7; TR 2015/1, [31-][32], [165]-[170]; 
Marion Fremont-Smith, Foundations and Government: State & Federal Law Supervision (Russell Sage 
Foundation, 1965) 172-5, 177. See also n 73 and the references in Part 8.4.3. 
71 Exceptions being: Mark von Dadelszen and Michelle Nicol, ‘Obligation to be “Prudent”’ [2013] New 
Zealand Law Journal 101, 101-3; Susan Gary, ‘Charities, Endowments, and Donor Intent: The 
Uniform Prudent Management of Institutional Funds Act’ (2007) 41(4) Georgia Law Review 1277, 
1310-11, 1314-16; Charity Commission, Operational Guidance: Charity Income Reserves, OG 43 P1 
(15 May 2009) [1]–[3]. 
72 For exceptions, see, eg, Law Commission on Charity Technical Issues, Ch 8; Harvey Dale et al, 
‘Evolution, Not Revolution: A Legislative History of the New York Prudent Management of 
Institutional Funds Act’ (2014) 17(2) New York University Journal of Legislation and Public Policy 
377, 420, 437-41; Gary, above n 71, 1325. 
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Further, as discussed above and in Chapter 2, expectations of the charity sector and 
the risks of accumulation arise in other jurisdictions also. Therefore, where relevant, 
legal rules in other jurisdictions are also examined in order to elucidate how the 
Australian rules might work or where there might be gaps. Likewise, analysis of the 
Australian rules will be of relevance to other jurisdictions such as the US, UK, 
Canada and NZ. This is not, however, a comparative law thesis. 

1.4.1 What legal constraints apply to accumulation by Australian charities and 
do those constraints address the key issues raised by accumulation? 

This thesis focuses on the Australian legal rules because they are not well understood. 
Indeed, a number of government and productivity commission inquiries that touch on 
the issue have focused almost solely on tax restraints, with only vague references to 
charity controller duties and no discussion of perpetuities rules or charity status.73 The 
leading Australian text contains less than a page on these matters and largely leaves 
the question open for a further research agenda.74  

Investigating and outlining the Australian legal constraints on charity accumulation is 
thus both a valuable doctrinal law exercise that will assist charity creators, controllers, 
regulators and advisers; and a necessary prerequisite to examining how existing 
constraints address the key issues raised by accumulation.  

Several further sub-questions are then necessary relating to each of the three key 
issues of the intergenerational distribution of benefits; which generation decides the 
intergenerational distribution; and the potential for increased agency costs. 

Intergenerational distribution of benefits 

Charity law is fundamentally concerned with the pursuit of purposes for the public 
benefit. Yet charities can potentially exist in perpetuity and so produce public benefits 
in perpetuity. Accordingly, the first sub-question is whether charity law articulates 
how public benefits are to be distributed between generations. Second, as discussed in 
Part 2.5.4, the choice about how to balance benefits between generations is essentially 
a matter of ethics and of political philosophy. Without seeking to answer the 
philosophical issues, it remains pertinent to ask whether the legal rules have recourse 
to ethics and political philosophy.  

These questions are worth asking as they have not yet been extensively investigated in 
Australia or overseas. Further, as the questions raise matters of ethics and of ‘justice’, 
society may be acting unfairly or failing to adequately establish just institutions if it 
does not ask them.75 

                                                 
73 See, eg, Industry Commission Report 1995, 250-251; Scoping Study Final Report, 58. For more 
detail, particularly on neglect of perpetuities constraints, see, Ian Murray, ‘Accumulation in Charitable 
Trusts: Australian Statutory Perpetuities Rules’ (2014) 8 Journal of Equity 163, 176-8. 
74 Dal Pont’s Law of Charity, [6.9]. 
75 See Part 8.3.1. 
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Which generation decides the intergenerational distribution of benefits?  

In a range of different areas, including trusts, property law, charity law and 
succession, the law contemplates that a person can dictate how others are to deal with 
their property in the future. However, limits invariably apply. As noted above, charity 
law is about the achievement of public benefit. The relevant sub-questions are then, 
first, how does charity law set the decision-making balance between past and present 
accumulation decision-makers? Second, if present decision-makers consider that 
greater public benefit will be achieved by altering the timing of benefit distribution, 
when can they alter the timing of distributions?  

Enhanced agency costs 

As discussed in Part 2.5.6, agency costs arise from the different interests of a principal 
and a person to whom the principal delegates decision-making authority.76 
Accumulation heightens the risk of agency costs, especially to the extent that assets 
are hoarded to acquire status or greater remuneration, or to be used for an improper 
purpose. The research sub-question investigated is: do the accumulation constraints 
seek to minimise the agency costs associated with accumulation? 

1.4.2 To the extent that existing legal constraints do not address the key issues 
raised by accumulation, how could they be reformed to better address 
those issues? 

This question is investigated from a law reform perspective by means of three specific 
sub-questions.  

First, in relation to the intergenerational distribution of benefits, how should 
accumulation restraints be reformed to promote recourse to relevant principles of 
ethics and political philosophy? This is a normative question, but it is answered by 
sketching the relevant principles, under the category of ‘intergenerational justice’, and 
then considering how the nature of intergenerational justice might bear on its 
implementation under the legal accumulation constraints. Accordingly, 
intergenerational justice is not used to provide the substance of the legal restraints, but 
rather to inform the bounds of what society might reasonably expect from those 
restraints. As will be seen from subsequent discussions of intergenerational justice, 
this approach is necessary as, despite common themes, the content and 
implementation of these principles remain matters of controversy. 

Second, in relation to the intergenerational decision-making balance, in what 
additional circumstances should present day decision-makers be permitted, where 
they consider that greater public benefit will be achieved, to alter the timing of 
distributions? This is a normative question and is answered by reference to the social 
and economic policy discussions that have occurred, largely in the US, the UK and 
Canada, in the context of cy-près reform, as they focus squarely on the relevance of 
charity creator intent and the use of charity assets to achieve public benefit. Theories 
of intergenerational justice are also drawn upon to fill in gaps and highlight problems 

                                                 
76 Michael Jensen and William Meckling, ‘Theory of the Firm: Managerial Behaviour, Agency Costs 
and Ownership Structure’ (1976) 3(3) Journal of Financial Economics 305, 308-9. 
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in the cy-près analysis, since the competing freedoms of charity creators and past 
controllers and subsequent charity controllers can be conceived in terms of 
intergenerational justice. As there is greater consensus around the relevant issues than 
for the larger question of the timing of benefits, more can be said about the ideal 
substance of accumulation restraints. Again, however, the limits of the policy 
discussion and of intergenerational justice theory are acknowledged so as to reflect 
how they might influence implementation. 

Third, if there are accumulation circumstances where the accumulation restraints do 
not seek to reduce the agency costs arising in those circumstances, how could the 
restraints be reformed to minimise agency costs in those gaps? Economic theory about 
agency costs is referenced to help identify the areas in which agency costs might 
arise. However, the focus is doctrinal and regulatory; on gaps in the coverage of the 
legal rules and their regulation and how the law and regulatory practice might be 
changed to address those gaps. 

In relation to each of these three questions, the reforms proposed are also tested 
against the goals of charity law, with the assumption being that any reform must be 
consistent with those normative goals. Further, because accumulation is accompanied 
by benefits as well as detriments, the proposed reforms have been fashioned with a 
view to maintaining the benefits of accumulation. 

1.5 Thesis structure 

Before starting to answer the research questions, Chapter 2 describes the Australian 
charity sector and its regulation and investigates the goals of the charity sector and of 
charity law. In addition, it sketches some broad contours of the extent of charity 
accumulation and examines the key problems raised by accumulation, and also the 
benefits associated with accumulation. 

Chapters 3 to 7 then answer the question: ‘what legal constraints apply to 
accumulation by Australian charities and do those constraints address the key issues 
raised by accumulation?’. As the application of the legal restraints to accumulation is 
not well understood, Chapters 3 to 7 are organised by categories of legal restraints. 
Restraints are split into those that apply primarily to the creation of a charity or the 
ability to accumulate and those that apply to the operation of a valid charity. The 
creation restraints (Chapter 3) arise from perpetuities rules or from accumulation 
provisions causing a failure to satisfy the common law or statutory definitions of 
charity. The operational restraints include those stemming from the statutory and 
common law duties applying to controllers as a result of the charity’s legal form, 
which are considered in Chapter 4 along with the corresponding ACNC governance 
standards. Chapter 5 examines a range of alternative mechanisms to restrain a 
charity’s accumulation activities (such as administrative or cy-près schemes) that arise 
from a charity’s legal form or status as a charity. The final operational restrictions 
consist of activity-based regulation (Chapter 6) and tax requirements (Chapter 7). 
Having articulated the way in which the restraint applies to accumulation, under each 
Chapter there is then a discussion of its role in addressing the key accumulation 
issues. 
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The detailed investigation of Australian legal accumulation constraints is a necessary 
precursor to the subsequent normative and law reform analysis in Chapters 8 to 10. 
That is because, as identified earlier, there is simply no clear and comprehensive 
doctrinal account in existence. Even at the level of individual rules, there is either an 
absence of comment, or materially inconsistent interpretations. Without understanding 
what the rules permit and proscribe and how they interact with each other, any 
consideration of reform is doomed. Thus, with an understanding of accumulation 
rules finally in place, Chapters 8 to 10 respond to the question: ‘To the extent that 
existing legal constraints do not address the key issues raised by accumulation, how 
could they be reformed to better address those issues’. The three chapters do so by 
examining, in turn, each of the three key issues of the intergenerational distribution of 
benefits; the question of which generation decides that distribution; and enhanced 
agency costs. Reforms are tentatively proposed for each, although it will be apparent 
from the above discussion that the analysis of reforms is preliminary. That is because 
there has been a need for much work just to identify the legal framework and the 
gaps. Accordingly, while the proposed forms appear promising, they invite further 
investigation. 

The thesis concludes that the accumulation rules do not clearly incorporate a 
normative basis for determining an intergenerational allocation of benefits and so 
should be reformed to require regard to principles of intergenerational justice. Further, 
while the present generation is able, in some circumstances, to disregard spending 
restrictions and on-going accumulation requirements, it is asserted that current charity 
controllers should have greater ability to disregard accumulation restrictions or 
requirements so as to adopt different principles of intergenerational justice, or to 
pursue the same principles of intergenerational justice, but in a more efficient way. 
Finally, the thesis argues that there is a range of legal restraints that seek to reduce the 
agency costs from accumulation and that the critical issue is the ability of regulators 
to work cooperatively to fill in gaps in the ACNC regime. 
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CHAPTER TWO 

THE CHARITY SECTOR, ITS GOALS AND ACCUMULATION  

 

2.1 Introduction 

To identify, interpret and critique the laws applying to charity accumulation, this 
Chapter provides context about the charity sector, along with examining the point or 
goals of the sector and of charity law. It also explores where accumulation is likely to 
occur in the charity sector, why it might be pursued and the key implications that arise 
from its pursuit. 

Part 2.2 outlines the broad contours of the charity sector and its regulation and 
highlights some key classes of charities. At a more theoretical level, Part 2.3 then 
draws out key goals of the charity sector and of charity law. Understanding these 
goals will be particularly helpful in thinking about how charity law guides the 
distribution of public benefits between generations; and how charity law allocates 
decision-making freedom between generations about the timing of benefits. The goals 
also shape the possible avenues that could be followed in reforming charity law to 
address accumulation’s implications for the distribution of public benefits and 
decision-making in relation thereto. 

Having set the scene, Part 2.4 then sketches the extent of accumulation by charities 
and identifies areas of potentially high accumulation. Part 2.5 examines potential 
reasons why charity creators or controllers might wish to accumulate assets and some 
of the implications that might arise. In particular, Part 2.5.4 fleshes out the concerns 
about accumulation resulting in the intergenerational deferral of public benefit and 
explains how intergenerational justice provides a useful theoretical lens for this issue 
and for considering what might reasonably be expected from the rules of charity law. 
Part 2.5.5 examines how decision-making freedom about accumulation is balanced 
between charity creators, earlier generations of charity controllers and members and 
later generations of charity controllers and members. Part 2.5.6 defines what is meant 
by ‘agency cost’ and explains how accumulation can enhance such agency costs. It is 
critical to understand the nature of these implications as this thesis evaluates how well 
the existing legal constraints on accumulation deal with the implications, without 
impeding key reasons for accumulation such as the pursuit of financial sustainability, 
independence and improved allocation efficiency. 

2.2 Charity sector 

There is no comprehensive data on Australian charities. However, there is extensive 
information relating to the 55,000 charities that have elected to register with the 
ACNC. Given the federal tax concessions (such as income tax exemption) and other 
benefits that are predicated on ACNC registration, it seems reasonable to assume that 
most charities for which accumulation is relevant would be registered. As discussed in 
the Introduction, this data demonstrates that charities carry out very significant 
economic activity and hold very material assets. They are also vital to social and 
political life. 
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However, it is important to note that charities differ markedly in their levels of 
revenue and assets. For instance, in 2016, the largest 1% of charities received 55% of 
the entire charity sector’s revenue.1 Charities also demonstrate significant diversity in 
legal form, comprising, for example, companies limited by guarantee, incorporated 
associations, trusts and unincorporated associations.2 Individual charity activities also 
differ within an extensive range, including: religious activities; education; social 
services; grant-making; economic, social and community development; culture and 
arts; health services, emergency relief and aged care.3 This is broadly consistent with 
the wide range of purposes that can be pursued by charities, with some of the more 
common being: advancing religion, advancing education, advancing social or public 
welfare, advancing health and advancing culture.4 Charities pursuing such purposes 
and undertaking such activities would include churches, universities, schools, 
galleries and museums, hospitals, disaster relief trusts and philanthropic 
intermediaries.  

Given its diversity, the ability to accumulate income and assets and the 
appropriateness of accumulation is likely to substantively vary across the charity 
sector. For instance, a bushfire relief charity might be expected to distribute all of its 
assets to those affected by the relevant bushfire within a relatively short time. A 
charity dedicated to eradicating malaria or developing a cure for AIDS might last 
several decades, but is likely to have an end date. Depending on its strategy, there 
may be a need for the majority of its resources to be expended up-front to conduct 
research, with potentially fewer assets needing to be retained. Churches, universities, 
schools, galleries, museums and hospitals would typically intend to carry out 
activities for a much longer duration, potentially indefinitely for some. To varying 
degrees, they all have an ability to generate their own revenue. Thus, retaining some 
assets for the future is both possible and potentially prudent. 

Grant-making philanthropic intermediaries stand in a slightly different position again 
in that they fund other entities to carry out activities rather than directly pursuing their 
charitable purpose.5 Public and private ancillary funds are archetypal grant makers.  
These are trusts that can receive tax deductible donations and on-distribute them to 
certain (non-conduit) deductible gift recipients, but that are generally subject to 
restrictions additional to those applying to charitable trusts, including minimum 
distribution requirements.6  

In addition, permanently endowed foundations,7 particularly those established by 
testamentary bequest, are one of the oldest types of philanthropic intermediary, 
although some may also engage in a degree of direct funding of activities.8 Such 

                                                 
1 Australian Charities Report 2016, 52. 
2 See Part [4.2]. 
3 Australian Charities Report 2016, 27. 
4 Ibid 86. 
5 As to such intermediaries, see, eg, Contribution of the NFP Sector, 169. 
6 See Part 7.3. As purpose trusts, most ancillary funds should be charitable trusts, although if their 
purposes permit distributions to non-charities, they may be deemed charitable under specific state or 
territory legislation. 
7 The categories described are not mutually exclusive, some public ancillary funds are intended to last 
indefinitely. 
8 Described as comprising a small minority of foundations in the US: Michael Porter and Mark Kramer, 
‘Philanthropy’s New Agenda: Creating Value’ (1999) 77 (6) Harvard Business Review 121, 122. 
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foundations are charitable trusts, typically created with the intention of lasting 
indefinitely, and of making grants from part or all of the income earned from a 
permanently retained corpus. Although their numbers may be small relative to the 
remainder of the charity sector, they are a key element of the sector due to their 
independence from donor constituencies and from the state and to their perpetual 
duration, which can support longer-term and more consistent approaches to 
problems.9 The Financial Services Council noted in 2012 that the ‘vast majority’ of 
charitable trusts have trust terms that seek to preclude distributions of capital,10 
suggesting a significant number of permanently endowed foundations given there are 
around 6,500 charitable trusts.11 However, of the 10 largest foundation givers 
identified by the Australian Financial Review and JB Were for the 2015/16 financial 
year, only two appear to fall within this category, with distributions of approximately 
$54.3 million for that year.12 The remaining eight, with distributions of $138.8 
million, do not prohibit expenditure of capital.13 This is the opposite of the situation in 
2010/1114 and reflects, at least in part, the influence of the ancillary fund minimum 
distribution requirements as the majority of the eight are ancillary funds. To some 
extent, this may be a formal change only. It does not appear that any of the eight have 
adopted a Gates Foundation time limit and the trust deeds of five expressly provide a 
power to the trustee to accumulate income to at least maintain the real value of the 
fund.15 Material relating to two more of the foundations suggests that they are being 
administered to maintain their capital base.16 

Charities are potentially subject at both the federal and the state and territory levels to 
a range of regulatory regimes.17 At the federal level, opting in to the ACNC Act 
regime by becoming a registered charity is a necessary precondition to unlock the 
various federal tax concessions, such as the income tax exemption, and other benefits 
provided to charities.18 The objects of the ACNC Act are to support ‘public trust and 
confidence’ in NFPs; ‘support and sustain’ the sector; and champion a decrease in 
                                                 
9 See, eg, O’Halloran, 46-48; Anheier, 109.  O’Halloran also identifies a number of key weaknesses at 
48-50. 
10 Financial Services Council, Submission to the Corporations and Markets Advisory Committee, 
Administration of Charitable Trusts, 21 December 2012, 16. 
11 Charitable trusts make up a little over 12% of the 55,000 registered charities: Australian Charities 
Report 2015, 49, 104. The 2016 report does not provide information on the legal forms of charities and 
the 12% figure is consistent with earlier years. 
12 John McLeod, Philanthropy 50 (May 2016) Australian Financial Review and JB Were 
<www.jbwere.com.au/content/dam/jbwere/documents/afr_magazine_philanthropy_50.pdf>: Ian Potter 
Foundation and the Sidney Myer Fund. The characterisation was made based on the trust and 
foundation websites, where available, combined with a search of the ACNC Register and the 
Australian Business Register. 
13 Paul Ramsay Foundation, Minderoo Foundation, Lowy Foundation, Kinghorn Foundation, Neilson 
Foundation, Pratt Family Foundation, Geoff and Helen Handbury Foundation and Gandel 
Philanthropy. 
14 Philanthropy Australia, Largest Reporting Foundations (February 2012) 
<http://www.philanthropy.org.au/images/site/misc/Tools__Resources/PA_factsausfdns.pdf>. 
15 Lowy Foundation, Neilson Foundation, Pratt Family Foundation, Geoff and Helen Handbury 
Foundation and Gandel Philanthropy. Trust deeds obtained from <www.acnc.gov.au>. 
16 See, eg, Perpetual, Thoughtful Philanthropy (4 October 2016) 
<www.perpetual.com.au/Insights/IMPACT-OCTOBER-2016-The-Kinghorn-Foundation>; Ramsay 
Health Care, Paul Ramsay Foundation <www.ramsayhealth.com/About-Us/Paul-Ramsay-
Foundation>. 
17 See, eg, Scoping Study Final Report, 63. 
18 Initially, the ACNC governs only charities, but in the longer term, potentially all NFPs: ACNC Act 
ss15-5, 25-5(5). 
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‘unnecessary regulatory obligations’.19 In implementing these objects, the ACNC 
determines charity status and registers eligible entities;20 undertakes an educational 
role for registered charities;21 monitors and enforces registered charities’ 
obligations;22 and maintains a public register containing information on registered 
charities.23 
 
However, the Commissioner of Taxation continues to enforce the additional tax 
endorsement conditions for tax concessions. Separate tests apply at the state and 
territory level for charity fiscal concessions such as payroll tax, stamp duty, land tax 
and council rates. Further, there are other regulators based on legal form, such as 
ASIC for companies limited by guarantee, state and territory departments of 
commerce or offices of fair trading for incorporated associations and state and 
territory attorneys-general for charitable trusts. Additional regulators and duties may 
also be relevant to particular types of charities based on their activities. For instance, 
charities that conduct fundraising activities, are in receipt of government grants, or 
which have a licenced trustee company as the trustee. Charities undertaking regulated 
services such as the provision of many health or education services might also be 
subject to additional requirements.  
 
From the foregoing it is apparent that there is material variety in charity forms, 
activities and size. It is thus unsurprising that there is also great diversity in the 
applicable regulatory regimes. 

2.3 Goals of the charity sector and of charity law 

There is no clear and unequivocal expression of the objectives or goals of the charity 
sector or of charity law. Nevertheless, it is necessary to gain some understanding of 
the point of charities in order to identify the potential costs and benefits of 
accumulation by charities and to think about how accumulation activities should be 
regulated so as to maximise the benefits and reduce the costs.  

2.3.1 Charity law 

‘Charity law’ is here conceived more broadly than simply the law of purpose trusts, 
extending also to eligibility for formation of incorporated associations,24 the 
applicability to incorporated and unincorporated bodies of charitable purpose-focused 
regulatory oversight and modification principles, the regulation of fundraising, 
eligibility for formal state recognition of charity status and the provision of privileges, 
such as taxation concessions.25 From the foregoing it is apparent that charity law is 
both facilitative, in that it enables certain legal forms, such as charitable trusts or 
incorporated associations, to be used to pursue selected purposes and incentivising by 
way of encouraging activities conducted under a broader range of legal forms in 
                                                 
19 Ibid s15-5(1). 
20 Ibid s15-5(2), pt2-1. 
21 Ibid ss15-5(2)(b)(iii), 110-10(1). 
22 Ibid s15-5(2)(b)(ii), ch 3, ch 4. 
23 Ibid pt 2-2. 
24 To the extent that charitable purposes are one of a list of permitted purposes for which such an 
association may be created. 
25 For a useful description of charity law, see, eg, G Dal Pont, ‘Why Define Charity? Is the Search for 
Meaning Worth the Effort?’ (2002) 8(1) Third Sector Review 5.  
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pursuit of those purposes, through privileges such as tax concessions. What is less 
obvious is that recognition as a charity also serves an ‘expressive’ function in that the 
public recognition imbues that organisation with greater public trust and confidence,26 
with concomitant need for state action to preserve that trust and confidence. 
 
While the range of contexts in which charity law operates and the facilitative, 
incentivising and expressive functions may involve different, sometimes conflicting, 
considerations,27 what can be said in general terms is that charity law is directed to 
achieving public benefit.28 This is implicit in the heads of charity and explicit in the 
catch-all head of charity under the general law and under the Charities Act.29 It is also 
explicit in the public benefit requirement for a net benefit that is available to a cross-
section of the public.  

2.3.2 Theories explaining the existence of the charity sector 

Further insight into the point of the charity sector can be gained from theories that 
explain the existence of the NFP sector (including charities) and from the 
justifications for providing tax concessions to charities.30 Various demand-side 
economic theories can be grouped together as a ‘three failures’ – of the government, 
market and NFP sectors – explanation for the existence of the NFP sector and hence 
the charity sector within it.31 For instance, the market may fail to provide public 
goods (eg, reduced crime rates arising from the relief of poverty)32 or quasi-public 
goods (eg, a museum exhibition)33 due to the free-rider problem; yet due to 
heterogenous demand and the government’s focus on satisfying the desires of the 
median voter, government will also provide less than optimal levels and varieties of 
public and quasi-public goods.34 If some community members consider that poverty 
                                                 
26 See, eg, Matthew Harding, Charity Law and the Liberal State (Cambridge University Press, 2014) 
38-41, 44; ACNC, ‘A Common Charity Definition’ (Paper presented to the Tax Institute of Australia 
National Division, Darwin, 27 July 2016) 8-9. 
27 See, eg, Matthew Harding, ‘Equity and Statute in Charity Law’ (2015) 9 Journal of Equity 167, 185-
7; Adam Parachin, ‘The Role of Fiscal Considerations in the Judicial Interpretation of Charity’, in M 
Harding, A O’Connell and M Stewart (eds), Not-for-profit Law: Theoretical and Comparative 
Perspectives (Cambridge University Press, 2014) 113. 
28 Cf Dal Pont’s Law of Charity [2.6], [3.1]-[3.2]. 
29 Cf Garton’s Public Benefit, 53-67. 
30 For a comprehensive overview of economic and sociological analysis of civil society functions, see 
Jonathan Garton, The Regulation of Organised Civil Society (Hart Publishing, 2009) ch 3. 
31 See, eg, Richard Steinberg, ‘Economic Theories of Nonprofit Organizations’ in Powell and Steinberg 
117. Supply-side economic theories also exist, which help to explain when and why individuals might 
wish to form NFPs. These theories do indicate that NFPs may be created to produce goods or services 
as a means to pursuing some other purpose, such as gaining adherents to a religion. Nevertheless, both 
supply and demand side theories must be satisfied in order to fully explain the existence of NFPs. As to 
supply-side theories and the link to demand-side theories, see, eg, Avner Ben-Ner and Theresa van 
Hoomissen, ‘Nonprofit Organizations in the Mixed Economy: A Demand and Supply Analysis’ (1991) 
62(4) Annals of Public and Cooperative Economics 519. 
32 Public goods are those that are non-excludable (in the sense that all consumers enjoy free access) and 
non-rivalrous (in the sense that it can be consumed simultaneously without affecting the consumption 
of others). See, eg, Neil Canaday, ‘Chapter 25: Public Finance’ in Rohna Free (ed), 21st Century 
Economics: A Reference Handbook (Sage, 2010) 255, 256. 
33 Quasi-public goods are typically defined to mean goods featuring one of the two aspects of public 
goods (ie non-excludability or non-rivalry).  
34 Burton Weisbrod, The Nonprofit Economy (Harvard University Press, 1988). Although Weisbrod 
developed the theory in the context of public goods, it has subsequently been expanded to a range of 
quasi-public goods. See, eg, Estelle James and Susan Rose-Ackerman, The Nonprofit Enterprise in 
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relief should be achieved by different methods or that more support should be 
provided to the poor, they will need to associate to achieve this by way of a charity 
rather than relying on government. Theorists such as Hansmann have emphasised that 
the market may also fail to provide goods (including private goods) of optimal quality 
or at optimal levels due to information asymmetries in areas such as health or 
education, in which case the non-distribution constraint helps explain why NFPs such 
as charities are trusted to provide the goods.35 Salamon not only identifies further 
bases of government failure such as NFP’s greater responsiveness (than government) 
to changing circumstances and customisation to local conditions, but also emphasises 
that the NFP sector itself may suffer philanthropic failures (such as difficulties in 
raising capital), in response to which the other sectors, particularly government, may 
often develop a collaborative relationship to help overcome the insufficiency.36  
 
There are, of course, social, political and historical rationales for the existence of the 
NFP sector (and, more specifically, charities) too. These include the participatory role 
of NFPs in acting as vehicles for formation of preferences and sites of collective and 
political action in relation thereto.37 However, given the increasing adoption of 
market mechanisms by the NFP sector and frequent emphasis on service delivery, the 
purported process benefits may be less prevalent in some NFPs and charities. The 
rationales also encompass the role of NFPs and charities in enhancing pluralism and 
independence from government.38 Pluralism,39 for example, not only enhances 
autonomy by providing more choices, but also enables devolution of decision-making 
and the development of innovative approaches to social problems.40 Charities and 
many NFPs also potentially enhance the conditions of autonomy for society as a 
whole, by permitting and promoting altruism as an alternative mode of acting to 
governmental administration or self-interested action in the market space.41 Of course, 

                                                                                                                                            
Market Economics (Harwood Academic Publishers, 1986) 20, 27–31; Steinberg, above n 31, 119-121, 
123-5. 
35 Henry Hansmann, ‘The Role of Non-profit Enterprise’ (1980) 89(5) Yale Law Journal 835, 843-5. 
Note, however, that Hansmann views a range of educational and health goods or services as involving 
only limited problems of information asymmetry: Henry Hansmann, ‘The Rationale for Exempting 
Nonprofit Organizations from Corporate Income Taxation’ (1981) 91 Yale Law Journal 54, 88-9. 
36 Lester Salamon, ‘Of Market Failure, Voluntary Failure and Third-Party Government: Toward a 
Theory of Government-Nonprofit Relations in the Modern Welfare State’ (1987) 16 Journal of 
Voluntary Action Research 29, 36-43. 
37 Elizabeth Clemens, ‘The Constitution of Citizens: Political Theories of Nonprofit Organizations’ in 
Powell and Steinberg 207; Miriam Galston, ‘Civic Renewal and The Regulation of Nonprofits’ (2004) 
13(2) Cornell Journal of Law and Public Policy 289, 294-356 (also noting some of the limits of NFPs’ 
roles in this process). 
38 See, eg, James Douglas, Why Charity?: The Case for a Third Sector (Sage, 1983) chs 7, 8; Lord 
Hodgson, ‘Trusted and Independent: Giving Charity Back to Charities’ (Review of the Charities Act 
2006, Office for Civil Society, July 2012) 23. Salamon’s highlighting of the frequently cooperative 
relationship between NFPs and government does not preclude independence, indeed the relationship is 
based on NFPs being independent from government: Salamon, above n 36, 44-5. 
39 As to pluralism, see, eg, Robert Dahl, Dilemmas of Pluralist Democracy: Autonomy vs. Control 
(Yale University Press, 1982); Nicholas Miller, ‘Pluralism and Social Choice’ in Robert Dahl, Ian 
Shapiro and José Antonio Cheibub (eds) The Democracy Sourcebook (MIT Press, 2003) 133, 140. 
40 See, eg, UK Cabinet Office, Strategy Unit, ‘Private Action, Public Benefit:  A Review of 
Charities and the Wider Not-for‐Profit Sector’ (Report, September 2002) 28-31. 
41 See, eg, Harding, Liberal State, above n 26, 78-85; Gregory Dees, ‘A Tale of Two Cultures: Charity, 
Problem Solving, and the Future of Social Entrepreneurship’ (2012) 111 Journal of Business Ethics 3, 
322. 



23 
 

most people are likely to act out of a mix of self-interest and altruism.42 Nevertheless, 
while there is no express altruism requirement in charity law, the requirements that 
charities be not-for-profit and that they bestow benefits on a section of the public 
rather than a private class of individuals,43 do emphasise the other-regarding nature of 
charities and suggest that the charity form provides a significant option for such a 
mode of action. From the above discussion, it is apparent that many of these social 
and political benefits can themselves be viewed as involving public or quasi-public 
goods.  
 
Salamon and Anheier’s comparative-historical ‘social origins’ theory suggests that in 
the context of a ‘liberal model’ of society the emphasis of the NFP sector is typically 
likely to be on service delivery, with the facilitation of preference formation and 
political action constituting a lesser focus.44 The ‘liberal model’ is exemplified, for 
instance, by Australia, the US or the UK, where there is a sizeable and strong middle 
class and where there has traditionally been a preference for tackling social issues by 
way of voluntary action rather than government administration.45 

2.3.3 Themes emerging 

There are three themes that emerge from the above discussion of charity law and from 
theorising about the existence of the charity sector.  
 
Goal of producing goods for the public benefit 
 
First, a key function of charities and charity law is to ensure the production of a range 
of public, quasi-public and private goods that would not otherwise be provided in the 
same forms or quantities. The public and quasi-public goods include many social and 
political benefits such as pluralism and enhancement of the conditions for autonomy – 
including by way of providing the charity structure as one that emphasises altruistic 
ways of acting. Turning to doctrinal analysis of charity law, it is clear that ‘charitable 
purposes’ entail the production of public, quasi-public and private goods.46 The 
precise mix associated with a charitable purpose is likely to be contested once indirect 
benefits, or externalities, are taken into account.47 For instance, university education 
involves a private good for each student, but also entails broader societal benefits such 
as a more productive workforce, better informed voters and, potentially, more socially 
responsible individuals and greater support for public research.48  
 
Nevertheless, even the provision of private goods can be consistent with achieving 
public benefit. That is because the need for cross-sectional public benefit means that 

                                                 
42 See, eg, Douglas, above n 38, 63-6. 
43 See Part 1.2.1. 
44 Helmut Anheier and Lester Salamon, ‘The Nonprofit Sector in Comparative Perspective’ in Powell 
and Steinberg 89, 106-10. The liberal model is contrasted with ‘statist’ (Japan), ‘social democratic’ 
(Sweden, Norway) and ‘corporatist’ (France, Germany) models. 
45 Ibid 107. 
46 For more detailed analysis, see, eg, Garton, Organised Civil Society, above n 30, 66-70. 
47 Anheier, 201-2; Ibid, 64-6. 
48 Anthony Ogus, Regulation: Legal Form and Economic Theory (Hart Publishing, 2004) 34-5; Burton 
Weisbrod, Jeffrey Ballou and Evelyn Asch, Mission and Money: Understanding the University 
(Cambridge University Press, 2008) 3-4. 
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private goods are directed to a section of the public.49 In addition, charities also have 
advantages over the market and government sectors in producing private goods in 
certain situations, thus generating a public benefit from producing those goods in 
types and quantities closer to optimum levels. In particular, Garton has analysed the 
various ‘charitable purposes’ as responding to information asymmetries arising from 
similar circumstances to those examined by Hansmann for the NFP sector as a 
whole.50 That is, where the purpose results in public or quasi-public goods; where the 
service is a complex one (such as education or health care); and where the purpose 
results in benefits being provided to persons who will not give feedback to the funders 
(for instance because there is no connection between the recipient of poverty relief 
and a donor).  
 
Further, the charity law requirement that the pursuit of charitable purposes should 
result in a net benefit suggests that at least a minimum level of goods and services 
must be produced by charities. Indeed, the rationales for providing charity tax 
concessions discussed in Chapter 7 suggest that charities should produce some goods 
and services or process-benefits for the benefit of the community. The very point of 
the tax concessions is to stimulate such production. 
 
Goal of independence from government  
 
A second key theme arising from the definition of charity and from explanations for 
the existence of the NFP sector is independence from government in the selection and 
pursuit of those charitable purposes. As noted in Part 1.2.1, a charity or charitable 
purpose cannot be governmental. Thus, while this boundary remains a messy one, in a 
broad sense, the creation and pursuit of a charity’s purposes involves autonomous 
decision-making by private persons rather than government. Further, theories about 
the existence of the NFP sector suggest that the sector exists, in part, in response to 
failures not only in the private sector, but also in government. While charities may 
collaborate with government, their existence owes much to the limitations of 
government. Social and political theories that emphasise achievement of pluralism 
and of altruism as an alternative to governmental administration also highlight the 
theme of independence. In addition, as outlined in Chapter 7, providing support to 
charities by way of a tax concession indicates that government has made a choice to 
support the production of benefits indirectly by way of a subsidy rather than by way 
of direct government provision, such that independence from government in 
determining what and when those benefits are produced is important. 
 
Goal of public trust and confidence 
 
A third theme that emerges is the role of charity law in building, protecting and 
expressing public trust and confidence in the charity sector and in individual charities. 
This includes that funds received by a charity will be applied to the charitable 
purpose. This theme is highlighted by the non-distribution constraint, which is a 
fundamental requirement of charity law and which has been theorised to address 
information asymmetries by offering people interacting with charities the protection 
of a broader ‘contract’ in the form of the charity’s commitment to devote all of its 
                                                 
49 See, eg, Garton’s Public Benefit, ch 5; Harding, Liberal State, above n 26, 14-21. 
50 Garton’s Public Benefit, ch 3. Garton appears readier than Hansmann to recognise the significance of 
information asymmetries in areas such as health and education. 
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resources to the purposes that it pursues. Public trust and confidence is also a clear 
focus of the regulatory oversight of charities and of the charity law modification 
principles such as administrative and cy-près schemes which are discussed in Chapter 
5. As noted in Part 2.2, this is an express object of the ACNC Act.  
 
The three goals 
 
In summary then, charities and charity law are intended, first, to facilitate and 
incentivise the production of goods (including social and political benefits such as 
pluralism and enhancement of the conditions for autonomy) for the benefit of the 
public in pursuing charitable purposes. Second, to promote the pursuit of charitable 
purposes independently from the state. Third, to maintain and express public trust and 
confidence in charities. 

2.4 Accumulation by charities 

This Part considers the extent of accumulation by charities and potential areas of high 
accumulation, looking first to Australia and then to what might be learnt from the US 
and UK. 

2.4.1 Australia 

Data on ACNC registered charities indicates that net assets in 2016 were $197.6 
billion, with the vast majority of assets held by education providers (especially higher 
education providers), hospitals and aged care providers and religious organisations.51 
There was significant variation within the sector, with over 40% of charities having 
net assets worth less than 6 months’ expenditure and a small proportion of these 
charities having negative net assets.52 On the other hand, over 21.5% of charities had 
net assets exceeding 5 years’ expenditure.53  
 
In terms of change, one third of charities’ net assets shrank over the reporting year, 
one third had their assets increase by up to 10% and the remaining third experienced 
an increase in net assets of over 10%.54 For the sector overall, net assets grew by just 
under 5%.55 Looking at both in conjunction, 4.5% of charities both had more than 5 
years’ expenditure worth of net assets and were growing those net assets at more than 
10% per year.56 Almost 20% of charities had net assets greater than 5 years’ 
expenditure and were growing those net assets. The class of philanthropic 
intermediaries and voluntarism promotion, which includes grant-making foundations, 

                                                 
51 Australian Charities Report 2016, 68-70; ACNC, Sector Detail 2016 Datacube (2017) 
<http://australiancharities.acnc.gov.au/visualisations/explore-sector-detail/> (note that assets held by 
sector are total assets, not net assets references). Likely reflecting the much larger size of many such 
charities, the ratio of total assets to liabilities for these groups was actually lower (albeit still substantial 
at around 2 to 4) than for many other charities, such as culture and arts organisations (17.6). 
52 Australian Charities Report 2015, 77-8. All subsequent references are to the 2015 report as the 2016 
report does not provide equivalent data. 
53 Ibid. 
54 Ibid. 
55 Ibid 90. 
56 Ibid 80. 



26 
 

stands out with almost 85% of charities having net assets in excess of 5 years’ 
expenditure and around 59% increasing their net assets annually.57 
 
In addition to the general data, anecdotal concerns have been expressed in Australia 
about the level of accumulation of funds in various circumstances. For instance, 
licenced trustee companies, discussed in Part 6.6, are a select group of professional 
trustee companies that was estimated in 2013 to administer approximately 1500 
charitable trusts holding around half of all charitable trust assets.58 While licensed 
trustee companies maintained average annual distributions of trust income of between 
4% and 6% of total assets, there have been numerous, albeit disputed, suggestions that 
licensed trustee companies have sought to accumulate trust assets to maintain their 
fees.59 Despite being subject to minimum annual distribution requirements, it also 
seems that public and private ancillary funds have, in general, been building their net 
assets from additional donations and retained earnings.60 A proposal in 2015 to reduce 
the minimum distribution requirements for ancillary funds resulted in angst about 
whether this would permit inappropriate retention of assets by ancillary funds61 and 
about whether the minimum distribution rate should instead be increased to ensure 
swifter use of ancillary fund monies.62 

As well, while endowments are nowhere near US levels, there has been much 
publicity about the recent very ambitious endowment fundraising campaigns of a 
number of Australian universities.63 There also appear to be mixed views on the 
desirability and permitted extent of accumulation by charitable trusts established to 
receive payments from mining companies under native title land use agreements.64 

2.4.2 Insights from US and UK accumulation 

As discussed in Part 2.3.2, the charity sector in the US and the UK exists within a 
‘liberal model’ of society. Broadly then, the charity sector in these jurisdictions 
performs a similar role and faces similar issues to the Australian sector, including the 
increased governmental and societal expectations discussed in Chapter 1. However, 
the sector’s longer history in the US and the UK and its vastly greater size in the US 
presents an opportunity to identify areas where accumulation might be anticipated to 
develop in Australia. The comparison is assisted by the fact that, as common law 

                                                 
57 Ibid 81. 
58 CAMAC, ‘Administration of Charitable Trusts’ (Report, May 2013) 17. 
59 Cf Financial Services Council, Supplementary Submission to the Corporations and Markets 
Advisory Committee, Administration of Charitable Trusts, 31 January 2013, 3. 
60 See, eg, John McLeod, ‘The PAF Report – Record Fund Numbers and Distributions’ (Report, 
JBWere, December 2014) 9. 
61 Philanthropy Australia, Submission to Treasury (Cth), Amendments to the Private and Public 
Ancillary Fund Guidelines, 12 February 2016, 4. 
62 See, eg, Community Council of Australia, Submission to Treasury (Cth), Amendments to the Private 
and Public Ancillary Fund Guidelines, February 2016. 
63 Anders Furze, ‘Unis in Fundraising Blitz as Government Cuts Bite’, The Citizen (online), 28 April 
2017 <http://www.thecitizen.org.au/news/unis-fundraising-blitz-government-cuts-bite>; Andrew 
Trounson, ‘Uni Philanthropy may Get Boost’, The Australian (online), 22 November 2015. 
64 ‘The Native Title Divide’, The West Australian (Perth), 27 March 2010, 32; Treasury (Cth), ‘Native 
Title, Indigenous Economic Development and Tax’ (Consultation Paper, October 2010) 6; Minerals 
Council of Australia and National Native Title Council, Submission to The Treasury (Cth), Native 
Title, Indigenous Economic Development and Tax, 30 November 2010, 5, 12. 
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countries, the US and the UK have broadly analogous legal systems to that in 
Australia.  

In the US, there does not appear to be a charity sector-wide pattern of substantial 
accumulation.65 Indeed, research in 2011 by Bowman into the reserves66 held by 
97,500 community-serving and direct service provision NFPs (a group more closely 
overlapping with the charity sector than the broader NFP sector) indicated that the 
median NFP had sufficient reserves to cover just under three months of operating 
expenditure.67 However, there is evidence that some universities,68 hospitals museums 
and religious organisations have built up substantial endowments or reserves.69 In 
addition, debate over the payout rates applicable to grant-making private charitable 
foundations has highlighted concerns that foundations are distributing their assets too 
slowly.70  
 
The NCVO’s UK Civil Society Almanac 2017 indicates that net assets in 2014/15 for 
the UK general charity sector amounted to £112.7 billion, being 2.6 times annual 
expenditure.71 This suggests a modest level of accumulation for the sector as a whole. 
However, there is significant variability with 3% of charities holding over 86% of net 
assets and the two largest charities – both grant-making foundations - holding over 
£27 billion in net assets.72 The more restricted concept of ‘reserves’ is broken down to 
sub-sectors by the NCVO and indicates that only research charities (5.5 years’ worth) 
and grant-making foundations (3.6 years’ worth) have materially more than 1 year’s 
spending worth of reserves.73 The NCVO data excludes some religious organisations 
and most independent schools as well as exempt charities such as many higher 
education institutions like Oxford and Cambridge and museums that are not typically 
required to lodge annual reports or returns with the Charity Commission.74 
Nevertheless, even for an excluded category for which good data is available, such as 

                                                 
65 See, eg, Thad Calabrese, ‘The Accumulation of Nonprofit Profits: A Dynamic Analysis’ (2011) 
41(2) Nonprofit and Voluntary Sector Quarterly 300, 310-312. 
66 Defined in a way broadly analogous to the Nonprofit Operating Reserves Initiative definition of 
operating reserves. 
67 Woods Bowman, ‘Financial Capacity and Sustainability of Ordinary Nonprofits’ (2011) 22(1) 
Nonprofit Management and Leadership 37, 45-8. 
68 See, eg, NACUBO, ‘US and Canadian Institutions Listed by Fiscal Year (FY) 2016 Endowment 
Market Value and Change* in Endowment Market Value’ (February 2017). Five US universities each 
have endowments larger than Cambodia’s GDP, a country of over 15 million people: International 
Monetary Fund, World Economic Outlook Database (April 2017) 
<http://www.imf.org/external/pubs/ft/weo/2017/01/weodata/index.aspx>. 
69 See, generally, Megan O’Neil and Joshua Hatch, ‘Taking it to the Bank’ (2017) 29(10) Chronicle of 
Philanthropy 24; Marion Fremont-Smith, ‘Accumulations of Wealth by Nonprofits’ (Brief, Emerging 
Issues in Philanthropy Seminar Series, Urban Institute and Hauser Center for Nonprofit Organizations, 
2001) 1. 
70 For references to the on-going debate, see, eg, Governing Nonprofit Organizations, 272-6; Michael 
Klausner, ‘When Time Isn’t Money: Foundation Payout Rates and the Time Value of Money’ (2003) 
1(1) Stanford Social Innovation Review 51. 
71 NCVO, UK Civil Society Almanac 2017 (8 May 2017) <https://data.ncvo.org.uk/a/almanac17>. The 
NCVO data is based on a substantial subset of charities (‘general charities’) from the Charity 
Commission register, plus some data from Scotland and Northern Ireland.  
72 Wellcome Trust and Garfield Weston Foundation. 
73 NCVO, above n 71. 
74 Charities Act (UK) ss22, 30, 167, 169, sch 3. 
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universities, overall net assets of £40.5 billion were only 1.2 times annual 
expenditure.75 However, some universities have higher ratios.76 
 
Concerns about excessive retention of funds have typically arisen in the UK in the 
context of charities that seek donations from the public. For instance, the Royal 
National Lifeboat Institute and Guide Dogs for the Blind Association have previously 
been singled out as holding hundreds of millions of pounds in reserves, far in excess 
of annual expenditure.77 In addition, research by the Charity Commission indicates 
that many charities may not have any formal policy for the retention and maintenance 
of reserved assets, including a significant proportion of charities that hold reserves.78 
This potentially suggests charity controllers have not been turning their minds to the 
appropriate quantum of reserves to hold and the purpose of doing so.79 The lack of an 
explicit reserves policy and of active consideration of reserves levels has also been 
raised more recently in the context of an exhortation to charity controllers to take such 
steps.80  

2.4.3 Areas of high accumulation 

Compared with the US and the UK, Australian charities appear to have greater 
average levels of net assets, albeit without the vast accumulations of some US 
charities, such as universities. Nevertheless, there is significant diversity and a 
substantial minority of Australian charities, especially in the form of grant-making 
philanthropic intermediaries, have more than 5 years’ expenditure worth of net assets 
and are growing those assets. There appear to be some concerns about the 
accumulation practices of grant-making foundations, including public and private 
ancillary funds and this seems in keeping with the US and the UK. Discourse has also 
arisen in relation to the endowment building of universities and schools and of native 
title charitable trusts. This may reflect the US experience in relation to universities. 
There seems to be less worry about hoarding by Australian hospitals, museums, or 
religious charities, which may be due to the more mature nature of the US charity 
sector, such that these are future areas to watch. The absence of discussion over 
accumulation by religious organisations may also reflect the poorer financial data 
available, since certain ‘basic religious charities’ are not required to file financial 
information with the ACNC. It is thus relevant to note that Australian Bureau of 
Statistics data on the broader NFP sector indicates that, in 2012-13, religious 

                                                 
75 Figures are for 2015/16 and obtained from: Higher Education Statistics Agency (UK), Data and 
Analysis, <https://www.hesa.ac.uk/data-and-analysis>. 
76 For instance, Cambridge University’s £4.35 billion of net assets was more than 2.5 times annual 
expenditure without including assets held by its affiliated colleges: University of Cambridge, Reports 
and Financial Statements for the Year Ended 31 July 2016 (2016). 
77 See, eg, Julie Pybus, ‘Cash Balancing Act’, The Guardian (online), 10 April 2002 
<https://www.theguardian.com/society/2002/apr/10/charityfinance3>; Charles Mitchell, ‘Saving for a 
Rainy Day: Charity Reserves’ (2002) 8(1) Charity Law & Practice Review 35, 41.  
78 Charity Commission, ‘Tell it Like it Is: The Extent of Charity Reserves and Reserve Policies’ 
(Research Report No RS13, November 2006) 8-9, 11. 
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the charity controllers have considered the relevant issues.  
80 Kate Sayer and Louise Smith, ‘Beyond Reserves: How Charities Can Make their Reserves Work 
Harder’ (ACEVO, Charity Finance Group and the Institute of Fundraising, 2012) 6-8. 
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organisations had a ‘savings’ rate (a measure of revenue available for retention) 
double that for the sector as a whole.81  

2.5 Reasons for accumulation and implications arising 

There are a range of economic, social and political reasons that have been given to 
explain and, sometimes, to justify accumulation of assets by charities. These reasons 
indicate that the ability to accumulate income may be a significant matter for many 
individual charities, as well as for the health of the broader charity sector and of 
society. However, accumulation also raises a number of critical implications. In 
particular, the question of timing of the distribution of benefits, the issue of which 
generation gets to decide that timing and the potential for increased agency costs.82 
The reasons for accumulation and the implications arising are explored below. 

2.5.1 Reason 1: Financial sustainability of the accumulating charity  

The literature on charities or NFPs and reserves suggests that a key objective of 
reserves is to maintain an organisation’s ‘financial sustainability’.83 While there is no 
single agreed definition of this term, it broadly means an organisation’s ability to 
survive or maintain its capacity beyond the immediate future so that it can continue to 
serve its constituency/pursue its mission.84 This might involve accumulating assets to 
build a buffer to assist the charity to deal with economic ‘downturns’ or unexpected 
events, including a reduction in future income.85  

Given the public benefit goal of charities, organisational sustainability is of relevance 
not only to the charity itself, but also to the recipients of a charity’s grants or services, 
who might otherwise be impacted by the charity’s cessation.86 Indeed, that is inherent 
in the above definition of financial sustainability. Donors and governments are also 
likely to be keen to establish the sustainability of an organisation before providing 
funding.87 Some donors may also be less willing to give if they cannot mandate or 
enable a degree of accumulation.88 In some cases then, a minimum level of 
                                                 
81 Australian Bureau of Statistics, ‘Australian National Accounts: Non-Profit Institutions Satellite 
Account 2012-13’ (Cat No 5256, 28 August 2015). 
82 As they are now generally discounted by most commentators as being immaterial, this thesis does 
not consider accumulation’s implications for distortionary investment practices or the concentration of 
wealth. 
83 Michael Booth et al, ‘Financial Reserves: A Necessary Condition for Not-for-profit Sustainability?’ 
in Zahirul Hoque and Lee Parker (eds) Performance Management in Nonprofit Organizations 
(Routledge, 2015) 109, 109-14; Henry Hansmann, ‘Why do Universities Have Endowments?’ (1990) 
19 Journal of Legal Studies 3, 26-29. In the related context of financial vulnerability, see Howard 
Tuckman and Cyril Chang, ‘Accumulating Financial Surpluses in Nonprofit Organizations’ in Dennis 
Young et al (eds), Governing, Leading and Managing Nonprofit Organizations (Jossey-Bass, 1993) 
253, 253-4. 
84 Sustainability can involve both short-term and long-term dimensions. See, eg, Bowman, ‘Financial 
Capacity’, above n 67, 37-45. 
85 Calabrese has found evidence for this reason for some categories of charities in the US context: Thad 
Calabrese, above n 65, 314-15. 
86 See, eg, Booth et al, above n 83, 110-11; Jay Weerawardena, Robert McDonald and Gillian Sullivan 
Mort, ‘Sustainability of Nonprofit Organizations: An Empirical Investigation’ (2010) 45(4) Journal of 
World Business 346, 347. 
87 See, eg, Contribution of the NFP Sector, 27. 
88 As to the potential for a reduction in donations from lesser adherence to creator accumulation 
requirements, see Part 5.2.3. 
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accumulation would be prudent to ensure continued funding and provision of services, 
or at least the orderly transfer of service provision to another charity. However, the 
danger is that too much emphasis may be placed on the financial capacity and 
longevity of an organisation and too little on the achievement of its mission such that 
potential benefit recipients in the current generation miss out, or that agency costs, 
including opportunity costs, are incurred through hoarding.89  
 
Caution must also be exercised in relation to the level of financial sustainability 
actually achieved by accumulation. Many charities experienced significant shocks to 
their revenue as a result of the global financial crisis of 2008. However, rather than 
fully replacing lost revenue with accumulated assets, numerous charities acted to 
cancel or delay projects and reduce operating budgets.90 In some cases this was partly 
due to conditions that rendered it difficult to consume accumulated assets, such as 
endowment funds.91  

2.5.2 Reason 2: Independence  

While linked to financial sustainability, accumulating assets to achieve independence 
of an organisation has also been identified as a separate goal. Independence has been 
used to mean that the accumulating charity has greater ability due to its financial 
capacity to pursue its own priorities, despite changes of government or government 
policy.92 In a broader sense, accumulated reserves may enable independence not only 
from government, but also from donors and recipients of services.93 Accumulation’s 
support for a decreased link to current government policy and to greater independence 
can also promote the benefits of pluralism discussed in Part 2.3. However, 
independence from outside influences can bring risks of irrelevance and inefficient 
behaviour.94  

2.5.3 Reason 3: Improved allocation efficiency 

Accumulation can enable ‘better long term planning and flexibility’95 and the ability 
to seize strategic opportunities.96 It would also enable capital to be built up to fund 
expansion or movement into new areas or ways of operating.97 To the extent that 
accumulated income could be disbursed in future years, it might also aid in 

                                                 
89 See, eg, Woods Bowman, ‘Organizational Slack (or Goldilocks and the Three Budgets)’ (2007) 21 
March Nonprofit Quarterly; O’Halloran, above n 9, 50; Ontario Law Reform Commission, Report on 
the Law of Charities (1996) vol 1, 354. 
90 See, eg, James Fishman, ‘What Went Wrong: Prudent Management of Endowment Funds and 
Imprudent Endowment Investing Policies’ (2014) 40(2) Journal of College and University Law 199, 
205; Daniel Halperin, ‘Tax Policy and Endowments: Is Excessive Accumulation Subsidized? (Part II)’ 
(2011) 67(2) Exempt Organization Tax Review 125. 
91 See, eg, Harvey Dale et al, ‘Evolution, Not Revolution: A Legislative History of the New York 
Prudent Management of Institutional Funds Act’ (2014) 17(2) New York University Journal of 
Legislation and Public Policy 377, 393. 
92 See eg, Howard Tuckman and Cyril Chang, ‘Nonprofit Equity: A Behavioural Model and its Policy 
Implications’ (1992) 11(1) Journal of Policy Analysis and Management 76, 79. 
93 Ibid. Cf Hansmann, ‘Why do Universities?’, above n 83, 29-32. 
94 Hansmann, ‘Why do Universities?’, above n 83, 31-2. 
95 Industry Commission Report 1995, 251. 
96 Charity Commission, ‘Charity Reserves’ (Research Report No RS3, March 2003) 9-10. 
97 Tuckman and Chang, ‘Nonprofit Equity’, above n 92, 79. 
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‘smooth[ing]’ of distributions by the charity to take account of yearly variations in 
income levels, to assist predictability for the charity and for distribution recipients.98  
 
While not necessarily explicitly linked together, these planning and flexibility benefits 
appear particularly supportive of ‘allocation’ efficiency. Allocation efficiency 
concerns the efficiency with which resources are allocated to and by charities so as to 
achieve public benefit.99 However, accumulating resources to enable growth and new 
opportunities also poses risks. In particular, that reserves are being built up as an end 
in themselves or in order for the charity or its controllers to achieve prestige.100 

2.5.4 Implication 1: The intergenerational deferral of benefits 

Charities produce public benefits over time, potentially, in some cases, in perpetuity. 
However, while accumulation can produce additional public benefit through 
enhancing sustainability of services, independence, pluralism and efficiency, it is 
inherent in the notion of accumulation, that the delivery of some benefits will be 
deferred. Further, as discussed above, an emphasis on the sustainability and longevity 
of the charity itself, may be matched by too little regard for potential benefit 
recipients in the current generation or for efficiency in distributing benefits. 
Independence may also result in inattention to persons who may receive benefits from 
the charity. This raises issues of fairness between different generations as to the 
distribution of the public benefits. 

Deferring the enjoyment of a charity’s assets to future generations through 
accumulation has been identified as a social concern that the charity is achieving 
insufficient public benefit for the present generation. Some commentators have linked 
this concern to situations where deferral is directed by the previous generation such 
that the concern mirrors the commonly accepted basis for the rule against remoteness 
of vesting as discussed below.101 However, this combines the timing issue with the 
issue of who determines the appropriate level of deferral, with the second issue 
separately considered in Part 2.5.5.  

Honing in on intergenerational allocation of benefits, others have suggested that the 
deferral of enjoyment can be just as problematic where it has merely been enabled 
(rather than directed), in that there is an intergenerational balance at play and the 
generations alive during the period of accumulation will miss out on receiving 
benefits to the extent of that accumulation.102 Likewise, while the applicability of tax 

                                                 
98 See, eg, Ballard v Attorney-General (Vic) (2010) 30 VR 413, [65] (Kyrou J). 
99 Cf Contribution of the NFP Sector, 18. 
100 See, eg, Tuckman and Chang, ‘Nonprofit Equity’, above n 92, 79; Charity Commission, ‘Charity 
Reserves’, above n 96, 10. 
101 Simes and Smith, §1463; Note ‘Accumulations in Charitable Trusts’ (1927-8) 41(4) Harvard Law 
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Report LC251 (31 March 1998) [10.19]; Klausner, above n 70, 51; Baird v Lord Advocate [1979] AC 
666, 671 (Lord Fraser), 675 (Lord Russell). Cf Evelyn Brody, ‘Charitable Endowments and the 
Democratization of Dynasty’ (1997) 39(3) Arizona Law Review 873, 928-939 (noting also that it may 
be possible for society to reach a ‘steady state’ where accumulation by some charities is matched by the 
distribution of accumulated assets by others). 
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expenditure analysis to charities is subject to debate,103 some scholars have used such 
analysis to suggest that a tax exemption for accumulated income poses a present cost 
to the current generation.104 This cost may not be appropriately offset by benefits to 
the current generation if nobody benefits from the funds held for accumulation until a 
point in the distant future.105  

It is this social intergenerational issue that is key. The intergenerational allocation of 
charity benefits involves, by definition, matters of distribution. The extent to which 
charity controllers should be subject to obligations in retaining or distributing charity 
assets, so as to distribute benefits to different generations, is essentially a matter of 
ethics and political philosophy that can be conceptualised as falling within the broader 
rubric of ‘intergenerational justice’. As discussed in Part 8.3.1, intergenerational 
justice refers to philosophical theories that seek to enunciate what obligations are 
owed by the present generation in relation to past and future people. While the content 
and concept of ‘intergenerational justice’ remain debated, it is often applied to 
theories that employ political philosophical concepts of ‘justice’ to relations between 
non-contemporaneous persons.  

References in this thesis to ‘generations’ and ‘intergenerational’ are broader in that 
they connote the pools of potential benefit recipients of a charity over time, rather 
than seeking to identify different age cohorts or cohorts of persons whose lives do not 
overlap. This is not intended to be controversial and, given the long duration of 
charities for which accumulation is likely to be a key issue, the insights from 
intergenerational justice theory will be critical to guiding accumulation policy as such 
charities will have non-contemporaneous pools of potential benefit recipients. In 
addition, while relations between non-contemporaneous persons differ from those 
between contemporaneous persons in that there cannot be direct reciprocity between 
non-contemporaneous generations,106 as outlined in Part 8.3.1, more indirect forms of 
intergenerational reciprocity can be employed.107 For instance, the current potential 
recipients of a charity might be seen to subsidise future potential recipients if the 
charity accumulates the majority of its resources as investments or constructs very 
long lasting facilities. The reverse might apply if the charity borrowed heavily to fund 
current service provision.  

A further difference that is commonly noted for relations between contemporaneous 
and non-contemporaneous persons is that there are differences in the levels of 
knowledge and certainty about the identity and preferences of those groups of persons 
(some people not yet being in existence), as well as the consequences of resource 

                                                 
103 Scholars debate whether the income tax exemption is truly a ‘tax expenditure’ in the sense of tax 
foregone by reference to a notional standard tax system: Stanley Surrey, Pathways to Tax Reform 
(Harvard University Press, 1973) 24; Part 7.2.2. 
104 Daniel Halperin, ‘Is Income Tax Exemption for Charities a Subsidy?’ (2011) 64(3) Tax Law Review 
283, 300-302, 312 (tax exemption is a subsidy at least for investment income, as well as related activity 
income that is used for capital expenditure).  
105 See, eg, Law Commission (UK), above n 102, [10.19]. Cf Brody, above n 102, 944-5; ibid, 295-7, 
302-9. Note that whether an income tax exemption itself incentivises deferral of spending raises a 
separate question about the mechanisms that might affect or be used to control accumulation. 
106 See, eg, Wilfred Beckerman, Economics as Applied Ethics: Value Judgements in Welfare 
Economics (Palgrave Macmillan 2011) 178-80; Brian Barry, Theories of Justice (University of 
California Press, 1989) 189-203 (though cf at 201-2). 
107 See also Auerbach, 18-20, 192-4; De-Shalit, ch 1. 
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allocation policies.108 This reflects the impossibility of perfectly predicting the future 
and applies also to relations between contemporary persons once the focus moves to 
pools of potential charity benefit recipients over time, even if some of the people in 
those pools are contemporaries. Some particular issues that uncertainty raises for 
thinking about obligations between generations are explored in Part 8.4. Further, as 
this thesis focuses on decisions about the accumulation of assets, the difficulties 
raised by population-affecting decisions (ones that affect the identity and size of 
future generations)109 can largely be put aside. 

Asymmetrical power relations between current and future non-contemporaneous 
persons do differ markedly from the more varied power relations between 
contemporaneous persons,110 but this issue falls largely within the second implication, 
relating to the generation that decides the timing question. Power relations are 
therefore considered in a more nuanced fashion involving intergenerational justice 
and cy-près reform perspectives in Chapter 9.  

It should be acknowledged that Hansmann rejected ‘intergenerational equity’ as 
anything more than a weak justification for universities accumulating endowment 
assets and that this has dissuaded some recent writers from exploring the relevance of 
intergenerational justice to NFP accumulation more broadly.111 However, 
Hansmann’s analysis was based on the very narrowly interpreted concept of 
‘intergenerational equity’112 and his reasoning actually suggests that this narrower 
concept could in any event form a basis for requiring greater consumption and less 
accumulation.113 Hansmann’s analysis therefore does not preclude the more broadly 
conceived notion of intergenerational justice used in this thesis from informing the 
extent of accumulation.  

Controller duties, along with ACNC governance standard comparators (Chapter 4), 
are germane to decision-making about the timing of benefit distribution, in particular 
by providing guidance on how decisions ought to be made about when to accumulate 
and when to access accumulated assets. Activity-based regulation such as fundraising 
rules and ACNC governance standards (Chapter 6) provide additional direction. 
Alternative control mechanisms, such as cy-près and administrative schemes (Chapter 
5), set some outer bounds on the permitted extent of accumulation.  

Additionally, as discussed in Chapter 7, the Commissioner of Taxation views the 
‘application-for-purposes’ income tax special condition as requiring the relatively 
direct and active use of funds, which would be highly relevant to the intergenerational 
allocation of benefits.114 Further, public and private ancillary funds are subject to 

                                                 
108 See, eg, De-Shalit, 4-5, 77-84; Tyler Cowen and Derek Parfit, ‘Against the Social Discount Rate’ in 
Laslett and Fishkin 144, 146-8. 
109 See, eg, Derek Parfit, On What Matters (Oxford University Press, 2011) vol 2, 217-43 (discussing, 
in particular, Parfit’s ‘non-identity problem’). 
110 Barry, above n 106, 189-192; De-Shalit, 4-5. 
111 See, eg, Booth et al, above n 83, 116-17. 
112 Hansmann interprets the concept to mean consumption of accumulated assets at a rate that is neutral 
between generations so that the accumulated assets will last indefinitely and fund the same set of 
activities indefinitely: Hansmann, ‘Why do Universities?’, above n 83, 14. 
113 Ibid 14-19. 
114 However, as outlined in Chapter 7, the better view is that the special condition applies only when 
there has been a breach of duty by the charity controllers (attributable to the charity) that is detrimental 
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minimum distribution requirements (Part 7.3) which mandate a certain level of 
distribution each year and so amount to tax constraints on intergenerational deferral. 

2.5.5 Implication 2: Which generation decides the intergenerational 
distribution of benefits? 

The key issue is how decision-making about when to distribute charity benefits is 
balanced between different generations of decision-makers. As noted above, 
accumulation can assist sustainability and hence longevity. Achieving longevity may 
be a motive for a charity creator or controller to ensure their legacy is remembered.115 
In a more subtle way, accumulation can also be used to perpetuate a charity creator’s 
or controller’s view about when and how funds should be used, by deferring the time 
for expenditure of those funds.116 Thus, charity creators or controllers may seek to use 
accumulation to restrict the decision-making freedom of future charity controllers. 

Methods for achieving creator control over accumulation 

Creator control might be expressed by way of a bar on the distribution of assets or a 
requirement to retain further assets. One generation of charity controllers may 
exercise a power to add charity income to permanently endowed capital, impeding the 
ability of future controllers to expend or distribute those assets.117 Alternatively, the 
creator may seek to perpetually (or for an extended duration) mandate a level of 
accumulation by expressing the charity’s purpose in such a way as to require it. For 
instance, by limiting particular charitable purposes to a suitably sized geographic area 
so that it is not easy to expend all of the charity’s funds,118 or by selecting a narrow 
purpose in comparison to the charity assets such as the advancement of education and 
provision of relief for needy children at a particular school.119 Or the purpose might 
include the building of premises from which a charitable purpose will be pursued, 
such as an educational establishment, necessitating some delay before funds can be 
expended on day-to-day operations.120 More brazenly, the purpose may be expressly 
directed in whole or part to future generations.121 

Social and economic consequences of changed circumstances 

Permitting charity creator control over decisions about asset use for too long may 
have negative social and economic consequences, largely because charity creators 
possess only imperfect information about the future. Because charity creators cannot 

                                                                                                                                            
to the charity’s purpose. Thus the special condition bolsters the controller duties discussed in Chapter 
4. 
115 It seems inherent in human nature that named foundations intended to be augmented by 
accumulations so as to grow and last in perpetuity must be partly motivated by this reason.  See, eg, the 
Franklin Foundation: Franklin Foundation v Attorney-General 340 Mass 197, 204-6 (1960). 
116 See, eg, Simes and Smith, §1463; Hansmann, ‘Why do Universities?’, above n 83, 32. 
117 See, eg, Law Commission (UK), above n 102, 129-30 [10.19]-[10.20]. 
118 See, eg, Re Estate of Buck (1987) 21 University of San Francisco Law Review 691, 760 (Cal 
Superior Ct, Marin County, 1986). 
119 For example the Milton Hershey School Trust discussed in Governing Nonprofit Organizations, 
183. 
120 See, eg, Wallis v Solicitor-General (NZ) [1903] AC 173. 
121 See, eg, the objects of Melbourne University discussed in Part 4.3.2; Boston v Doyle 184 Mass 373 
(1903). 
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predict the future, they will not be able to predict the most economically efficient use 
of charity assets and so opportunity costs will arise.122 For example, restrictions on 
accessing capital that preclude a total return investment policy will result in lower 
investment returns on charity assets than could be achieved for the same level of 
risk.123 Where accumulation results in retained assets that exceed the level needed to 
pursue a charity’s purpose, this might also result in opportunity costs.124  

The social consequences of changed circumstances may be that the current approach 
is viewed as inapt. This could be due to altered social mores or because continued 
accumulation would breach current tax requirements,125 or that the proportion of 
assets being expended rather than retained has decreased substantially due to the 
effects of inflation.126 Alternatively, by analogy, the level of accumulation and 
retention of assets may be perceived as inexpedient because the need to which the 
charitable purpose is directed has materially increased or that it is expected to 
materially decrease in the future.127 Accordingly, some balance between the control 
exercised by the charity creator and by the subsequent charity controllers is 
necessitated by the undesirable consequences that can result from unanticipated 
circumstances applying to the creator’s views.128  

Concerns about unexpected circumstances are reduced, but not eliminated, where the 
charity controllers are empowered, rather than required, to accumulate. After all, the 
charity controllers may be able to respond to changed circumstances by reducing the 
extent of accumulation or distributing previously accumulated assets. However, if the 
power to accumulate assets is linked with restrictions on accessing accumulated 
assets, the decision-making freedom of the charity creator and of earlier charity 
controllers is still favoured over that of later charity controllers. 

Balancing decision-making freedom 

The discussion of unanticipated circumstances, especially the insight that decision-
makers in different generations might hold differing views about the aptness of 
accumulation, hints at a deeper level at which social concerns arise. That is, they 
reflect the commonly accepted basis for the rule against remoteness of vesting.129 The 
basis being that the rule is intended to balance the interests of current and future 
generations in the ‘freedom of disposition’ of property, so that ‘the power of 

                                                 
122 See, eg, Economic Analysis of Law §19.3.  
123 See, eg, Re Killam Estate (1999) 185 NSR (2d) 201. 
124 Cf Re Fossum (1960) 32 WWR 372, 375 (Davis J); Re Estate of Buck (1987) 21 University of San 
Francisco Law Review 691, 760. 
125 For example, annual minimum distribution requirements: Re Stillman Estate (2003) 68 OR (3d) 
777; Re Fenton Estate (2014) BCSC 39. 
126 Cf Hartford National Bank & Trust Co v Billings P Learned Mission 174 A 2d 49 (Conn Supp, 
1961); Re Lepton’s Charity [1972] Ch 276. 
127 Cf the effect of the decreasing desirability of Edinburgh University as a medical training centre: Re 
Radich [2013] NZHC 2944. 
128 See, eg, Robert Sitkoff, ‘The Lurking Rule Against Accumulations of Income’ (2006) 100 
Northwestern University Law Review 501, 503; P Hogg and H Ford, ‘Victorian Perpetuities Law in a 
Nutshell’ (1969-70) 7 Melbourne University Law Review 155, 155. 
129 Simes and Smith, §1463; D Allan ‘The Rule against Perpetuities Restated’ (1963-64) 6 University of 
Western Australia Law Review 27, 71. 
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alienation [is not] used to its own destruction’.130 This involves weighing the 
competing interests in freedom of decision-making of the present and future holders 
of interests in the relevant property.131 In the context of charitable trusts, which exist 
for purposes not persons, freedom of decision-making therefore refers to that of the 
donor/trust creator and of the trustees.  

Incorporated charities and unincorporated associations raise slightly more complex 
issues of decision-making freedom. First, a contest between freedoms to alienate 
property arises in a weaker fashion between donors (who may be the charity creators) 
on the one hand and the charity as a legal entity or unincorporated association (thus, 
indirectly, the directors or management committee and, sometimes, members) on the 
other.132 To the extent that one group of charity controllers can make it more difficult 
to access accumulated assets, the contest may also arise between past and present 
boards of directors or management committee members. Second, and more 
significantly, incorporated charities and unincorporated associations present the issue 
of weighing the rights to freedom of association of the charity creators with those who 
are the subsequent members. The issue being that creators and subsequent members 
should each, within constraints, be free to determine their rules, objectives and 
activities,133 including the level of accumulation and time of distribution of assets. 
The need to balance each of these types of freedoms between past and present 
generations of charity members and controllers poses a similar concern about 
accumulation as that discussed for charitable trusts immediately above.134  
 
Relevant legal restraints 
 
The point at which the decision-making freedom balance is set will ultimately reflect 
what forms of social cooperation are seen as possible and as advantageous for society. 
Indeed, Atkinson has described the cy-près doctrine as a type of social contract 
between past donors and present members of society that seeks to address this 
balance.135 Perpetuities rules (Chapter 3) along with the availability of schemes to 
vary a charity’s mode of administration or purpose (Chapter 5) are key legal methods 
for guarding the balance between charity creators’ (or past charity controllers’) 
                                                 
130 Morris and Leach, 17, 32.  See also Law Commission (UK), above n 102, 5 [1.9]; Allan, above n 
129, 32; Lewis Simes, Public Policy and the Dead Hand (University of Michigan Law School, 1955) 
58-9.  
131 See, eg, Gregory Alexander, ‘The Dead Hand and the Law of Trusts in the Nineteenth Century’ 
(1985) 37(5) Stanford Law Review 1189, 1192-3, 1205-6. Freedom of decision-making can be 
conceived in terms of ‘liberty’ (which has positive and negative dimensions) and ‘autonomy’, which 
substantially overlaps with ‘positive liberty’. Negative liberty involves the absence of external 
constraints, while positive liberty focuses on an agent’s ability to exercise control in decision-making. 
Autonomy is concerned with the self-determining exercise of an individual’s will and involves 
independence from external manipulation as well as the capacity for reflective self-governance and an 
adequate range of options. See, eg, Ian Carter ‘Positive and Negative Liberty’, in Edward N Zalta (ed), 
The Stanford Encyclopedia of Philosophy (Fall 2016 Edition) 
<https://plato.stanford.edu/entries/liberty-positive-negative/>; Joseph Raz, The Morality of Freedom 
(Clarendon Press, 1998) ch 10, ch 15. 
132 See, eg, Ontario Law Reform Commission, above n 89, 504; Mulheron, 16. 
133 As to discussion of the content of the freedom of association, see, eg, Leon Irish, Robert Kushen and 
Karla Simon, Guidelines for Laws Affecting Civic Organizations (Open Society Institute, 2nd ed, 2004); 
OSCE Office for Democratic Institutions and Human Rights and Council of Europe’s Commission for 
Democracy through Law, ‘Guidelines on Freedom of Association’ (Guidelines, 2015) 22-3. 
134 Cf Ontario Law Reform Commission, above n 89, 503-6. 
135 Rob Atkinson, ‘Reforming Cy Pres Reform’ (1993) 44(5) Hastings Law Journal 1111, 1116-18. 
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perpetuation of control and the need for present generations to determine how best to 
use charity assets. 

2.5.6 Implication 3: Enhanced agency costs 

As discussed in Parts 2.5.1 to 2.5.3 above, while accumulation can enable financial 
sustainability, independence and improved efficiency, charity controllers may also 
hold less desirable motives. For instance, they may wish to amass assets so as to 
enhance their social status and power. To be sure, such a tendency may sometimes be 
an unconscious one and might reflect greater familiarity with and ease of 
measurement of accumulation, than achievement of a charity’s purpose.136 
Nevertheless, accumulation for these reasons, or even in the pursuit of sustainability, 
independence or efficiency as ends in themselves, raises the risk of a loss of focus on 
a charity’s purpose, or ‘mission drift’.137 Further, as noted in Part 2.4 in relation to 
licensed trustee companies, to the extent that charity controller fees are based on a 
percentage of charity assets,138 there is a risk that charity controllers will seek to 
maintain assets to maintain fees.139 In addition, concerns have frequently been 
expressed that large asset pools coupled with independence from external 
stakeholders such as government or donors, increases the risk that assets will be 
applied for wasteful or improper purposes such as increased remuneration or 
perquisites for charity controllers or staff.140 There is also the fear that accumulated 
funds may be lost due to negligent investment.141   

These are all instances of ‘agency costs’. Agency costs arise from the inevitable 
divergence between the interests of a principal and a person to whom the principal 
delegates some decision-making authority.142 In the charity context, the agents are the 
charity controllers and the principal may be thought of as the charity creators (or on-
going members) or a donor.143 Alternatively, given the enforcement role of office-
holders such as Attorneys-General or the ACNC Commissioner, those office-holders 
can be thought of as representing residual claimants and hence an alternate 
principal.144 The agency costs themselves are then the costs of monitoring the agent, 

                                                 
136 Tuckman and Chang, ‘Nonprofit Equity’, above n 92, 79. 
137 See above n 89 and accompanying text. 
138 See, eg, the fee cap under Corporations Act 2001 (Cth) s 601TDD. 
139 See n 59 and accompanying text. In the US context, cf Ray Madoff, Immortality and the Law: The 
Rising Power of the American Dead (Yale University Press, 2010) 107-8. 
140 See, eg, Bowman, ‘Organizational Slack’, above n 89; US Treasury, ‘Report on Private 
Foundations’ (Report, US House of Representatives Committee on Ways and Means and US Senate 
Committee on Finance, 89th Cong, 1st Sess, 1965) 9, 39-41, 46; Industry Commission Report 1995, 250. 
141 Charity controllers may also act contrary to the principal’s interests by being negligent. See, eg, 
Stephen Bainbridge, The New Corporate Governance in Theory and Practice (Oxford University 
Press, 2008) 73. 
142 Michael Jensen and William Meckling, ‘Theory of the Firm: Managerial Behaviour, Agency Costs 
and Ownership Structure’ (1976) 3(3) Journal of Financial Economics 305, 308-9. 
143 See, eg, Eugene Fama and Michael Jensen, ‘Separation of Ownership and Control’ (1983) 26(2) 
Journal of Law and Economics 301, 318-19; Geoffrey Manne, ‘Agency Costs and the Oversight of 
Charitable Organizations’ [1999] (2) Wisconsin Law Review 227, 234-5. Contra Tuckman and Chang, 
‘Accumulating Financial Surpluses’, above n 83, 255. 
144 For treatment of benefit recipients from charities as residual claimants, see eg, Oliver Williamson, 
‘Organization Form, Residual Claimants and Corporate Control’ (1983) 26 Journal of Law and 
Economics 351, 358-9. Cf Fama and Jensen who suggest that there are no residual claimants for non-
profit organisations: Fama and Jensen, above n 143, 302-3, 318. 
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‘bonding’145 the agent and the principal’s welfare loss from any divergence in 
interests that occurs.146  
 
Charities potentially engender material agency costs, as there are typically fewer 
market mechanisms, than exist for for-profit corporations, for limiting those costs.147  
Given the proclivity of the charity structure to agency costs, the concern is that, for 
the reasons specifically identified above in relation to accumulation, the degree of 
agency costs is increased by accumulation.  

Controller duties, such as statutory and common law trustee or director duties, or 
ACNC governance standards are particularly relevant to such agency costs and are 
discussed in Chapter 4. The taxation concession conditions outlined in Chapter 7 are 
also pertinent. 

2.6 Conclusion 

There does not appear to be large-scale accumulation across the entire Australian 
charity sector. However, most charities have surplus net assets and a substantial 
minority of Australian charities hold material net assets and appear to be increasing 
their surpluses. This reflects the level of diversity in the charity sector and is partly 
because some charities have a longer-term focus than others, such as a charitable 
museum compared to a disaster relief charity established to assist the victims of a 
particular natural disaster. Differences in accumulation levels are also due to differing 
abilities to attract grants and donations and to earn surpluses. Pockets of accumulation 
appear particularly marked amongst grant-making foundations and there are also 
some indications of accumulation for native title charitable trusts, universities and 
schools. Given the US experience, hospitals, museums and religious charities also 
present other anticipated sites of accumulation. 

This accumulation requires that the three key implications be addressed: the potential 
for intergenerational deferral of benefits; the question of who should determine the 
extent of deferral of benefits; and the risk of enhanced agency costs. Chapters 3 to 7 
set out the Australian legal rules pertinent to charity accumulation and examine how 
they deal with the three implications. Chapters 8 to 10 discuss possible reforms to the 
legal rules to better address the implications.  

In thinking about the three implications and reforms to the current legal rules, this 
thesis will draw especially upon theories of intergenerational justice and upon insights 
from the ongoing debate about reforming cy-près rules. In addition, the interpretation 
and analysis of the relevant legal rules and their potential reform is informed by the 
goals of charity law discussed in this Chapter; being the production of goods for the 
public benefit, promoting the pursuit of charitable purposes independently from the 
state and maintaining and expressing trust and confidence in charities. 

                                                 
145 Costs incurred by an agent (such as contractual obligations) to make it expensive for the agent to act 
inconsistently with the principal’s interests. 
146 Jensen and Meckling, above n 142, 308-9, 323-6. 
147 See, eg, Economic Analysis of Law, §19.4; Jonathan Klick and Robert Sitkoff, ‘Agency Costs, 
Charitable Trusts and Corporate Control: Evidence from Hershey’s Kiss-off’ (2008) 108(4) Columbia 
Law Review 749; Manne, above n 143. 
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CHAPTER FOUR 

OPERATIONAL RESTRAINTS ON ACCUMULATION: CONTROLLER 
DUTIES & ACNC REGISTRATION 

4.1 Introduction 

This Chapter, along with Chapters 5 to 7, examines the legal duties that constrain 
accumulation once a charity has been created.  These ‘operational restraints’ arise 
largely from the statutory and common law duties applying to charity controllers as a 
result of the charity’s legal form, as well as from the broader regulatory frameworks 
for each form. Additional operational restraints may also apply depending on the 
activities undertaken by a charity or on whether the charity controllers choose to 
register with the ACNC or seek tax endorsement.  
 
Controller duties are the focus of this Chapter. Clearly, duties of loyalty, good faith 
and of care and diligence can potentially play a restraining role in relation to agency 
costs, the risk of which can be heightened by accumulation. Further, but more 
obscurely, controller duties also raise the possibility of regulating the retention and 
distribution of charity assets by controllers, thus affecting the intergenerational 
distribution of benefits. 
 
Part 4.2 provides an overview of controller duties arising from the main legal forms 
adopted by charities. However, in analysing the impact of those duties on 
accumulation (Part 4.3) and the enforcement of the duties (Part 4.4), this thesis jointly 
examines impact and enforcement for all four legal forms. The reason is that, 
regardless of the legal form, controllers are subject to a range of broadly comparable 
duties of loyalty and good faith and of care and diligence. There are variations in the 
content of those duties. For instance, directors of companies limited by guarantee are 
subject to extensive statutory duties.1 Committee members of unincorporated 
associations are subject to far fewer duties than the controllers of other legal forms 
and are also subject to fewer alternative control mechanisms (Chapter 5). 
Nevertheless, many of the core constraints are similar and to the extent that 
controllers of unincorporated associations, companies limited by guarantee or 
incorporated associations are also subject to trustee or analogous duties in relation to 
property held for the entity’s charitable purposes, there may be increased equivalence.  

Discrepancies do arise in the monitoring and enforcement of duties. In the case of 
unincorporated associations, in particular, there is typically no external regulation 
based on legal form. Charitable trusts and many incorporated associations have also 
historically been ‘under-regulated’. However, as discussed below, some of the 
claimed procedural and information deficit reasons for this are not very persuasive. 
Moreover, for charities registered with the ACNC, as discussed in Part 4.5, a number 
of the deficiencies are materially reduced. Thus Part 4.5 investigates the operational 
constraints imposed on charities that elect to register with the ACNC. Considering the 
duties and their enforcement for the four legal forms together avoids repetition. 
Differences are nevertheless noted where relevant. 

                                                 
1 Unless registered with the ACNC, in which case a number of the statutory duties are suspended. 
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As noted in Part 1.3, this thesis focuses on constraints on the extent of retention of 
charity assets. However, there are also duties that limit the depletion of charity 
assets,2 for instance, duties to retain endowment principal or to prevent insolvent 
trading. Such duties are referred to where they impact directly on the accumulation 
constraints discussed in this Chapter. 

4.2 Controller duties arising from legal form 

For charities that have elected to register with the ACNC, the majority are structured 
as incorporated associations (around 41%) or unincorporated associations (31.3%).3 
Significant numbers also comprise companies limited by guarantee (12.2%) and trusts 
(12.3%).4 Even assuming that smaller charities have less income and assets available 
for accumulation and hence focussing on medium or large charities, medium and 
large charities are also overwhelmingly (approximately 97%) in the four forms listed 
above.5 However, the relative proportions of unincorporated associations (24.9%) and 
trusts (8.5%) are a little lower, with the proportion of companies limited by guarantee 
being higher (21%).6 

The following discussion sketches an outline of the duties applying to each of these 
four most prevalent legal forms. However, it is also worth noting that many 
organisations created by private statute are religious charities and that the legislation 
is typically largely enabling, without imposing many express duties or much 
regulatory oversight.7   

4.2.1 Charitable trusts 

A charitable trust is essentially a relationship. It describes the range of duties and 
powers owed or held by a person (the trustee) in relation to the trust property, in order 
to apply that property toward a charitable purpose. Their formation and regulation is 
principally the domain of the states and territories. The trustees of charitable trusts are 
broadly subjected to the same duties as those applying to trustees of private trusts.8 
The chief reason for distinctions between the two sets of duties being that charitable 
trusts are for purposes, not persons and that statute has imposed some particular duties 
on charity trustees.9 Accordingly, the discussion in this Chapter examines the general 

                                                 
2 For a useful overview, see, eg, Michael Booth et al, ‘Financial Reserves: A Necessary Condition for 
Not-for-profit Sustainability?’ in Zahirul Hoque and Lee Parker (eds), Performance Management in 
Nonprofit Organizations (Routledge, 2015) 109. 
3 Australian Charities Report 2015, 49, 104 (the 41% figure is for ‘incorporated entities’, a group 
described as generally comprising incorporated associations. The group excludes public companies and 
excludes ‘other legal structures’ such as private companies). The 2016 report omits information on the 
legal forms of charities. 
4 Ibid 49, 104. 
5 Ibid. ‘Small’ means annual revenue less than $250,000; ‘medium’ means annual revenue equal to or 
greater than $250,000, but less than $1 million; and ‘large’ means annual revenue equal to or greater 
than $1 million. 
6 Percentages based on ibid 104. 
7 See, eg, Penny Knight and David Gilchrist, ‘Australian Charities 2013: The First Report on Charities 
Registered with the Australian Charities and Not-for-profits Commission’ (Report, Curtin University 
Not-for-profit Initiative, 24 September 2014) 51. 
8 See, eg, Flynn v Mamarika (1996) 130 FLR 218, 224 (Martin CJ). 
9 Ibid. 
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duties applying to trustees, with comment on how they might apply in the context of a 
charitable trust and with reference to specific charitable trust requirements.  
 
Fundamentally, trustees are required to ascertain the terms of the trust and to execute 
the trust according to its terms and the general law.10 As fiduciaries, trustees have 
duties of loyalty not to permit a conflict of interest and duty or of duty and duty and 
not to obtain an unauthorised profit from a fiduciary position.11 They are also required 
to act impartially,12 to protect and preserve the trust property and to exercise the same 
degree of prudence as an ordinary prudent person of business would exercise if the 
trust business were their own.13 Trustees are required to invest trust moneys and, in 
doing so, to consider a number of specified matters.14 In exercising discretionary 
powers, trustees are required to exercise a power in good faith; in accordance with the 
purposes for which it was given and not for an ulterior purpose; and to act upon 
‘genuine consideration’, which means taking account – at least to some extent – of 
considerations relevant to the decision and not acting ‘irrationally’, ‘irresponsibly’, 
‘capriciously’, or ‘wantonly’.15 

4.2.2 Companies limited by guarantee 

Companies limited by guarantee are bodies corporate with distinct legal personality 
established as public companies under the Corporations Act. Prior to the 
commencement of the ACNC, ASIC was the chief regulator. Various duties are 
imposed under the Corporations Act and at common law upon directors, along with 
member remedy requirements to support member participation and limit oppressive or 
prejudicial conduct against members.16 In a similar fashion to trustee duties, directors’ 
duties cover care, skill and diligence, as well as matters of loyalty and good faith: 

• Acting with care, skill and diligence,17 including the duty to prevent insolvent 
trading.18 

• Acting in good faith in the best interests of the company (GFBI duty),19 which 
includes acting in accordance with the company constitution.20  

                                                 
10 Re Church of England Trusts Corporation (Wangaratta) [1924] VLR 201, 206-7 (Weigall AJ) 
(charity case); Jacobs’ Law of Trusts, [17-01], [17-04]. 
11 Meagher, Gummow & Lehane’s Equity, [5-065]. 
12 Jacobs’ Law of Trusts, [19-01]. 
13 Re Speight v Gaunt (1883) 9 App Cas 1, 19 (Lord Blackburn); Peter Young, Clyde Croft and Megan 
Smith, On Equity (Thomson Reuters, 2009) [6.1330]. The degree of prudence is altered slightly for 
investments, as the state and territory trusts legislation requires trustees to exercise a power of 
investment with the care, skill and diligence that a prudent person would exercise in managing the 
affairs of other persons. 
14 Dal Pont’s Law of Charity, [17.28] (under the various pieces of state and territory trusts legislation). 
15 Karger v Paul [1984] VR 161, 163-6 (McGarvie J); Lutheran Church of Australia (South Australia 
District) Inc v Farmers' Co-operative Executors and Trustees Ltd (1970) 121 CLR 628 (Lutheran 
Church), 639 (Barwick CJ), 652-3 (Windeyer J) (charity case); A-G (Cth) v Breckler (1999) 197 CLR 
83, [7] (Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan JJ). 
16 See, eg, Robert Austin and Ian Ramsay, Ford, Austin and Ramsay’s Principles of Corporations Law 
(LexisNexis, November 2016) [6.010]-[6.011]. Directors are not immune because they act in a 
voluntary capacity for a NFP company: Commonwealth Bank v Friedrich (1991) 9 ACLC 946, 1011-
12 (Tadgell J).  
17 Corporations Act s180(1); Daniels v Anderson (1995) 37 NSWLR 438. 
18 Corporations Act s588G. 
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• Exercising powers for a proper purpose.21 
• Giving genuine consideration to the exercise of their powers.22 
• Avoiding conflicts of interest, unauthorised profits or misappropriation of 

property.23 

The above duties include extensive statutory encapsulation. However, for companies 
limited by guarantee that are registered with the ACNC, governance standard 5 (see 
Part 4.5), which indirectly imposes contractual duties on charity controllers via the 
charity itself, replaces many of the Corporations Act, but not the common law, 
duties.24 This is likely to mean that different standards and a different liability regime 
apply to directors of companies limited by guarantee that are registered with the 
ACNC and those that are not. Nevertheless, whether as an indirect result of 
governance standard 5 or under the common law, directors of companies limited by 
guarantee are subject to a range of care, skill and diligence duties, as well as loyalty 
and good faith duties.  

In addition to the above duties, there is uncertainty about whether property held for 
the general purposes of an incorporated charity is nevertheless held subject to 
obligations ‘analogous’ to those of a charity trustee.25 This approach would impose 
trustee or analogous obligations on the company and thus affect the directors’ 
obligations.26 The authorities are inconsistent,27 with some cases referring to 
incorporated charities holding their property subject to trustee or ‘analogous’ 
obligations;28 while some insolvency cases have proceeded on the basis that there is 
no trust.29 Others have seen the relevant jurisdiction enlivened in the case of an 

                                                                                                                                            
19 Corporations Act s181(1)(a); Re Smith & Fawcett Ltd [1942] Ch 304, 306 (Lord Greene MR); 
Westpac Banking Corporation v Bell Group Ltd (in liq) (No 3) (2012) 44 WAR 1 (Bell No 3), [923] 
(Lee J); [2772] (Carr AJA). 
20 Austin and Ramsay, above n 16, [8.160]. 
21 Corporations Act s181(1)(b); Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, 835. 
22 See, eg, Rosemary Langford, ‘Solving the Fiduciary Puzzle – The Bona Fide and Proper Purposes 
Duties of Company Directors’ (2013) 41(3) Australian Business Law Review 127, 130-1, 134; ibid, 
[8.295]. 
23 See, generally, Austin and Ramsay, above n 16, ch 9. Supplementary Corporations Act duties exist. 
24 Corporations Act pt 1.6. For instance, sections 180-183 and 191-194 no longer apply. These 
provisions require directors to act with care, skill and diligence, in good faith in the best interest of the 
company and for a proper purpose and to make disclosure and act appropriately in relation to conflicts. 
25 The circumstances in which property is given to a charitable company may give rise to a separate 
charitable trust, but the focus here is on situations where no such separate trust has been created.  
26 See, eg, Dal Pont’s Law of Charity, [17.71]-[17.72]; Re Padbury (1908) 7 CLR 680, 695-6 
(O'Connor J); Re French Protestant Hospital [1951] Ch 567, 570 (Danckwerts J). 
27 For a recent overview, see, eg, G Dal Pont, ‘“Charity” and Trusts: Mutuality or Intersection?’ (2016) 
10(1) Journal of Equity 26, 42-9. 
28 See, eg, Sydney Homoeopathic Hospital v Turner (1959) 102 CLR 188, 221 (Kitto J) (trust); Sir 
Moses Montefiore Jewish Home v Howell & Co (No 7) Pty Ltd [1984] 2 NSWLR 406, 416 (Kearney J) 
(trust); Liverpool and District Hospital for Diseases of the Heart v A-G [1981] Ch 193 (Liverpool), 
209-211, 214-215 (Slade J) (‘position analogous to that of a trustee in relation to its corporate assets’). 
See also I Dawson and J Alder ‘The Nature of the Proprietary Interest of a Charitable Company or a 
Community Interest Company in Its Property’ (2007) 21(1) Trust Law International 3, 3.  
29 See, eg, Re Australian Elizabethan Theatre Trust (1991) 30 FCR 491, 505-7, 510 (Gummow J); Re 
Wedgewood Museum Trust Ltd (In Administration) [2013] BCC 281. 
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incorporated charity on the basis of the obligation under its constitution to apply its 
assets to charitable purposes.30  

The extent of any trustee-like duties remains an open question, although the practical 
impact appears limited for accumulation. The genuine consideration and impartiality 
duties discussed largely by reference to trust cases below (Parts 4.3.2 and 4.3.3), are 
merely instances of the duties that apply to the exercise of powers by fiduciaries, such 
as company directors.31 Indeed, the obligations to act in good faith in the best interests 
of the company and also to act for a proper purpose can be characterised, at least in 
part, as ‘obligations themselves generally aris[ing] upon the exercise of power’.32 
Such GFBI and proper purpose duties can thus be viewed as duties that regulate the 
exercise of discretionary powers.33 In this sense, in the context of the exercise of a 
power by directors, the best interests duty and potentially the proper purpose duty, 
would require regard to the tests for acting with genuine consideration and would thus 
incorporate those tests.34 Likewise, the duty to act impartially, as discussed in Part 
4.3.3, should be subsumed.35 

The purported ‘duty’ to distribute trust income (Part 4.3.4) is a very narrow one, with 
limited impact. Meanwhile, the not uncommon trustee ‘duty’ to retain endowment 
(Part 4.3.1) largely reflects differences in drafting or of context of relevance to the 
construction of trust deeds and company constitutions. Accordingly, it would not 
typically be expected to apply to incorporated charities. 

4.2.3 Incorporated associations 

Incorporated associations are bodies corporate with a separately recognised legal 
existence from their members. Such organisations are created under state and territory 
associations legislation that (excepting the Northern Territory) requires associations to 
be not-for-profit bodies.36 Many smaller charities that do not wish to operate 
nationally adopt this form, although the Australian Charities Report 2015 
demonstrates that many medium and large charities are also incorporated associations. 

                                                 
30 This is an alternative construction of the leading case, Liverpool [1981] Ch 193. See, eg, Dal Pont, 
‘“Charity” and Trusts’, above n 27, 45-7. 
31 As to controls on the exercise of powers, see, eg, John McGhee, Snell’s Equity (Thomson Reuters, 
33rd ed, 2015) [10.009]-[10.034]. 
32 See, eg, Langford, above n 22, 130-1, 134 (in an attempt to characterise the obligations as 
proscriptive rather than prescriptive). Cf Geraint Thomas, ‘The Duty of Trustees to Act in the “Best 
Interests” of their Beneficiaries’ (2008) 2(3) Journal of Equity 177, 197-9. Heydon, Leeming and 
Turner’s criticism of this approach relates, fundamentally, to whether the obligations are truly positive 
or negative: Meagher, Gummow & Lehane’s Equity, [5-435]. 
33 See, eg, Langford, above n 22, 134; Lusina Ho, ‘Good Faith and Fiduciary Duty in English Law’ 
(2010) 4(1) Journal of Equity 29, 37-8. Cf M Donald, ‘“Best” Interests’ (2008) 2(3) Journal of Equity 
245, 248. 
34 Cf McGhee, above n 31, [10.032]-[10.033]; Thomas on Powers, 540, 572-87. For judicial 
recognition that the GFBI duty or the proper purpose duty require genuine consideration, see, eg, Bell 
No 3 (2012) 44 WAR 1, [923] (Lee J), [2029]-[2032] (Drummond AJA); Grimaldi v Chameleon 
Mining NL (No 2) (2012) 200 FCR 296, [174] (Finn, Stone and Perram JJ). 
35 As to modification of the best interests duty to a duty to act fairly between different classes of 
members, see, eg, Mills v Mills (1938) 60 CLR 150, 164 (Latham CJ). 
36 See, eg, Dal Pont’s Law of Charity, [17.63]. 
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The duties applying to management committee members have been described as 
‘minimal’.37 However, this may reflect the practical extent of regulatory oversight38 
or the typically limited degree of statutory enunciation, rather than the scope of the 
underlying duties. Indeed, where an association manages its operations by way of a 
management committee, the nature of the position occupied by a management 
committee member is similar to that of a company director, such that similar common 
law duties would be expected.39 For instance, it seems clear that officers of most types 
of corporate bodies would be required to exercise powers for proper purposes.40 
Committee members would also typically be expected to act in good faith in the best 
interests of the association and to avoid conflicts of interest and unauthorised 
profits,41 although the scope of those duties might vary depending upon the 
circumstances.42 Their position as controllers should also subject committee members 
to a duty of care and diligence.43 Some states or territories now also encapsulate the 
majority of these duties of good faith and loyalty and of care, in statutory form.44 

4.2.4 Unincorporated associations 

An unincorporated association does not exist as a separate legal entity in its own right. 
Instead, it is a body of individuals, comprising the members, who associate to achieve 
a common purpose; and who are bound by mutual rights and duties.45 Accordingly, 
there are significant disadvantages, such as the lack of perpetual succession and the 
potential for personal liability for controllers, which in theory ought to discourage use 
of unincorporated associations as substantial accumulation vehicles. Nevertheless, 
unincorporated associations are considered briefly as it appears that a substantial 
minority of medium and large charities are unincorporated associations.46 

In considering the duties of controllers or members in relation to the accumulation of 
association property, it is necessary to consider the basis upon which that property is 
held, the association not being a juristic person. In the context of a charitable 
unincorporated association, it is unlikely that association property would be 
characterised as being the absolute property of members, who hold as tenants-in-

                                                 
37 Scoping Study Consultation Paper, 11.  
38 Ibid; Senate Standing Committee on Economics, Parliament of Australia, Disclosure Regimes for 
Charities and Not-for-profit Organisations (2008) 70. 
39 Cf Lai v Tiao (No 2) [2009] WASC 22, [84] (Johnson J); Pine Rivers, Caboolture & Redcliffe Group 
Training Scheme Inc v Group Training Association Queensland & Northern Territory Inc [2015] 1 Qd 
R 542, [37]-[39] (Court of Appeal). See also Stratford Racing Club Inc v Adlam [2008] NZCA 92, [58] 
(Court of Appeal); Dal Pont’s Law of Associations, [8.39]. 
40 Austin and Ramsay, above n 16, [8.200]. 
41 A Sievers, Associations and Clubs Law in Australia and New Zealand (Federation Press, 3rd ed, 
2010) 146-7. 
42 Cf Dal Pont’s Law of Associations, [8.35]-[8.39]. 
43 A Sievers, ‘What is the Future for Honorary Directors and Committee Members? – Their Duties and 
Liabilities’ in Myles McGregor-Lowndes, Keith Fletcher and A Sievers, Legal Issues for Non-profit 
Associations (Law Book Company, 1996) 22, 31, 33-8. 
44 See, eg, Associations Act (Vic) ss81-85; Associations Act (WA) ss42-47, 127; Associations Act (SA) 
ss31, 32, 39A. See also Associations Act (NSW) s30A. Many jurisdictions also have various provisions 
precluding fraudulent actions or relating to the avoidance of conflicts of interest and misuse of position 
or property. 
45 See, eg, Kibby v Registrar of Titles [1999] 1 VR 861, [50]-[51] (Mandie J); Conservative and 
Unionist Central Office v Burrell (Inspector of Taxes) [1982] 2 All ER 1, 4 (Lawton LJ). 
46 See above n 6. Many are likely to be religious organisations. 
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common.47 It seems more likely that property would be treated as either held by the 
members but subject to the association rules that govern relations between members,48 
or held by the members on trust for the purposes of the association.49 If those 
purposes are charitable, that would mean holding the property under a charitable trust 
and the charitable trust constraints discussed above would apply.  

If the property is not held subject to a charitable trust, the association’s purposes 
would typically be carried out by a committee of management.50 Management 
committee members (the controllers) would usually be treated as fiduciaries and so 
subject to a range of fiduciary duties,51 such as acting in good faith in the best 
interests of the association’s members, including complying with the association’s 
rules; exercising powers for a proper purpose; avoiding conflicts of interest and giving 
genuine consideration to the exercise of their powers. Their position as controllers 
would also likely subject committee members to a duty of care and diligence.   

4.3 Application of controller duties to accumulation 

The care, skill and diligence duties, as well as the duties of loyalty and good faith, 
directly protect against the agency costs inherent in loss or misapplication of funds or 
mission drift. For example, such duties would be relevant to mission drift on the part 
of the charity controllers, including hoarding to protect job security, to the incurring 
of losses from an inadequate investment strategy, or to defalcation of accumulated 
funds. An example is provided in Re Lindsay’s Trustees, where, in commenting on the 
administrative retention of income, the Lord President noted that:52 
 

If the trustees sit with folded hands, and, to gratify a miserly pleasure, allow the money to roll 
up, and do nothing, the check upon their proceedings would be that they were not fulfilling the 
purposes of the trust. 

 
Accumulating income and assets for a purpose that does not relate to fulfilment of the 
overarching charitable purpose, such as hoarding funds to satisfy a personal ‘miserly 
pleasure’, would likely amount to exercising a power for an improper purpose. 
Extending the example, hoarding to enhance the status or fees of charity controllers 
would not only involve exercising a power for an improper purpose, but likely also 
                                                 
47 On the basis that the association bestows benefits on a private class of individuals, rather than the 
public, as required for all charities other than those for the relief of poverty: Verge v Somerville [1924] 
AC 469, 499; Thompson v FCT (1959) 102 CLR 315, 321–3. 
48 This characterization may also be difficult if the association is charitable, as a charitable association 
would typically have a rule precluding the distribution of property to members. However, the cases 
suggest that unless the members have the power to do so under the rules, this may infringe the rule 
against perpetuities: Radmanovich v Nedeljkovic (2001) 52 NSWLR 641, [125]-[133] (Young CJ); Re 
Taylor [1940] 1 Ch 481, 486, 488-9 (Farwell J). Nevertheless, some cases appear to accept that 
property might be held in this way: Re Grant’s Will Trusts [1980] 1 WLR 360, 367-8 (Vinelott J). 
49 As to the ways in which property may be held by association members, see generally, Dal Pont’s 
Law of Charity, [17.52]-[17.54]; Sievers, Associations, above n 41, 24-30. 
50 If the members themselves manage the association, the key restriction on members’ decisions would 
be the rules governing relations between members. However, by analogy with partnerships, fiduciary 
duties may also apply between members: Dal Pont’s Law of Associations, [8.2]-[8.3], [8.35]-[8.37]. 
While members may thus have greater scope to vary association rules to permit greater or lesser 
accumulation, by analogy with cases such as Liverpool [1981] Ch 193, the Attorney-General likely has 
standing and the courts have jurisdiction to enforce the charitable purposes set out in the initial rules. 
51 See generally, Dal Pont’s Law of Associations, [8.35]-[8.37]. 
52 [1911] SC 584, 588 (Lord President Murray). 
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give rise to a breach of the conflicts and unauthorised profits rules. What is critical to 
the role of controller duties in limiting agency costs from accumulation is the ease of 
enforcement of the duties, as discussed in Part 4.4.  
 
The role of controller duties in responding to the intergenerational distribution of 
benefits is less clear-cut. Yet, this is surely the more common issue raised by 
accumulation’s deferral of the use of assets and is the focus of this Part. Can charity 
controllers decide to retain a certain amount of assets without considering the relative 
needs of current and future generations in any meaningful way? For instance, can the 
charity controllers decide to maintain the real value of a charity’s starting capital so as 
to ensure the same level of distributions in perpetuity, but without grappling with 
matters such as whether future generations are likely to be better off? Or considering 
trends in the cost of providing the charity’s services, the possibility of further gifts, or 
whether the charitable purpose is likely to have more impact now or in the future?53 
Further, what if charity controllers actively decide to weight the interests of future 
generations above those of current generations? What are the bounds?  

In these situations, asking whether controllers have acted in the best interests of the 
‘charity’ or the charitable purposes is not very helpful.54 As noted by Latham CJ in 
the context of company directors in Mills v Mills, when exercising powers that may 
benefit one class of shareholder to the disadvantage of another, it is ‘difficult to apply 
the test of acting in the interests of the company [ie the members as a whole]’, instead, 
the question is often ‘what is fair’ between the different classes.55 Thinking in terms 
of improper and proper purposes also appears inapt, other than in the unusual 
circumstance that the charity’s rules contain a requirement about the use of funds 
within a certain time, such as in the case of a disaster relief charity.56 Instead, the 
requirements of ‘genuine consideration’ (Part 4.3.2) and impartiality (Part 4.3.3) that 
apply to the exercise of powers by fiduciaries provide more relevant processes for 
dealing with the intergenerational allocation of benefits. As discussed above, these 
duties might be recognised as stand-alone duties, or might be subsumed within duties 
such as the need to act in the best interests of the charity.  

This Part commences by considering whether there is a ‘duty’ to retain endowment 
and the impact that this might have on the timing of distribution of charity assets (Part 
4.3.1), as well as concluding by briefly considering and discounting a ‘duty’ to 
distribute income within a reasonable period of receipt (Part 4.3.4). 

4.3.1 ‘Duty’ to retain endowment 

As noted above, trustees typically have a duty to adhere to and carry out the terms of 
the trust (including a requirement to distribute income only). In the context of a 
permanently endowed charitable trust, where the deed does not expressly authorise 
the trustees to terminate the trust or distribute capital, the effect may be that the 
trustees are precluded from distributing trust capital or terminating the trust to release 

                                                 
53 See, eg, J Williamson, Funds for the Future: College Endowment Management for the 1990’s 
(Common Fund Press, 1993) [5-112]. For relevant factors, see also Part 8.4.  
54 As to difficulties with a focus on interests rather than relevant considerations or fairness, see 
especially nn 113 to 117 and accompanying text. 
55 (1938) 60 CLR 150, 164.  
56 See, eg, Part 6.2.1. 
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the capital to another charitable purpose.57 Some deeds expressly prohibit 
distributions of capital, putting the duty to retain endowment and accumulated assets 
(in the narrow sense) beyond doubt. The ability of the members of an incorporated 
charity or of an unincorporated association to amend the constitution or rules of 
association is likely to make bars on distribution less effective than for a charitable 
trust and hence less common, although some restraints do apply to member 
amendment.58 Of course, where the constitution or rules of association preclude 
distribution of assets, then the controllers will be subject to a duty to adhere to those 
terms.  

Such a bar on the distribution of charity assets would limit powers that a trustee or 
other controller might otherwise have to distribute assets. To the extent the bar 
applies, there would be no question of the manner in which controllers have exercised 
their discretions to retain or distribute assets, since no such discretions would exist in 
relation to the preserved assets.59 In addition, even if a bar does not directly apply to 
some assets (for instance, because it only applies to the initial capital endowment), it 
would likely also illuminate the considerations to which a controller ought to have 
regard in exercising their powers. Preserving capital in perpetuity might, for example, 
suggest that powers should be exercised so as to achieve ‘generational neutrality’.60 

However, a bar only precludes distribution of assets in the absence of statute or the 
court’s inherent jurisdiction. In fact, there are a number of variation and control 
mechanisms that would allow distributions of capital in some circumstances and these 
are discussed in Chapter 5. Further, if it appears to trustees that the main purpose of a 
charitable trust cannot be ‘efficiently accomplished’ unless the trustees breach the 
trust terms, the duty of the trustees is to apply to the court for directions or for a cy-
près scheme or administrative scheme.61 In addition, where trustees have acted 
honestly and reasonably and the court considers that they ought fairly to be excused, 
the court has power at general law and under legislation to relieve trustees from 
personal liability for a breach.62 Similar exculpatory principles apply to some forms 
of incorporated charities.63 By way of example, the jurisdiction has been exercised by 
the House of Lords to excuse trustees who expended trust capital to build a high 
school in pursuit of the main charitable object of a trust, mistakenly in breach of the 
means set out in the trust deed, which required preservation of capital.64  

Accordingly, even where a duty to retain assets arises from a charity’s constituent 
document, there are still some mechanisms that current charity controllers may be 
                                                 
57 See, eg, Re Roberts [1963] 1 WLR 406, 414, 416 (Wilberforce J); Tudor on Charities, [21-014]; L 
Sheridan, Keeton & Sheridan’s The Modern Law of Charities (Barry Rose, 4th ed, 1992) 385. Cf Re 
Faraker [1912] 2 Ch 488, 495 (Farwell LJ).  
58 See Part 5.4.2. 
59 The duty of care, skill and diligence remains relevant to whether charity controllers have invested 
prudently or spent too much of the investment return, in the process of retaining an endowment. 
60 See Part 4.3.3. 
61 Andrews v M’Guffog (1886) 11 App Cas 313, 329 (Lord Herschell LC, Lord Ashbourne concurring). 
As incorporated charities are subject to the court’s inherent supervisory jurisdiction, including the 
application of cy-près principles (see Chapter 5), similar duties may apply to controllers of 
incorporated charities. 
62 Dal Pont’s Law of Charity, [17.38].  
63 See, eg, Austin and Ramsay, above n 16, [3.410.15]; Corporations Act ss1317S, 1318. 
64 Andrews v M’Guffog (1886) 11 App Cas 313, 326-7 (Lord Watson, Lords Blackburn, Fitzgerald and 
Ashbourne concurring), 329 (Lord Herschell LC, Lord Ashbourne concurring). 
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able to use to access charity assets in order to adopt different principles of 
intergenerational justice. 

4.3.2 Duty to act upon genuine consideration 

Trustees must take steps to enable themselves to ‘make a rational judgment’ about 
whether to exercise a power or make an informed decision.65 As noted above, similar 
principles also apply to other fiduciaries when exercising powers. In Karger v Paul 
(Karger), McGarvie J indicated that the court would examine: ‘evidence of the 
inquiries which were made by the trustees, the information they had and the reasons 
for, and manner of, their exercising their discretion’.66 The examination is not aimed 
at judging whether the trustee’s inquiries, information or reasons ‘f[a]ll short of what 
[i]s appropriate and sufficient’ nor whether the exercise of the discretion was ‘unwise’ 
or ‘unjustified’, but rather to see if genuine consideration has been given.67 That is 
because judicial review is focused on maintaining the integrity of the process by 
which the discretion is exercised rather than on substituting the court’s view of the 
merits of the ultimate decision for that of the trustees.68 Likewise, in the context of 
incorporated bodies, the courts are typically reluctant to interfere with the exercise of 
directors’ business judgments.69 

Accordingly, despite the constraints discussed below, there is a significant ambit 
ceded to charity controllers. Further, there is some support for treating enlarged 
discretions (ie a discretion that is declared to be ‘absolute’ or ‘uncontrollable’) as 
requiring a higher bar, in terms of impact on the integrity of the decision-making 
process, before the court will intervene.70 This could mean that the consideration 
taken into account, or disregarded, needs to be more crucial to the decision.71  

Relevant and irrelevant considerations 

The need to give genuine consideration means that in some circumstances, breach will 
occur where a charity controller takes irrelevant considerations into account, or where 
the controller has refused to take account of relevant considerations.72 Accordingly, in 

                                                 
65 Jacobs’ Law of Trusts, [16-07]-[16-09]. 
66 [1984] VR 161, 164. 
67 Ibid 164, 166, 175. See also Gisborne v Gisborne (1877) 2 App Cas 300, 307 (Lord Cairns LC). Of 
course, a ‘grotesquely unreasonable’ consequence of a power’s exercise might be evidence of a breach 
of duty: Jacobs’ Law of Trusts, [16-08]. 
68 Re Beloved Wilkes’ Charity (1851) 3 Mac&G 440, 448 (Truro LC); Jeffcoat v Queensland Coal & 
Oil Shale Mining Industry (Superannuation) Ltd [2000] FCA 655, [23] (Kiefel J); Scott v National 
Trust for Places of Historic Interest or Natural Beauty [1998] 2 All ER 705, 708-9 (Robert Walker J).  
69 Harlowe’s Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL (1968) 121 CLR 483, 493 
(Barwick CJ, McTiernan and Kitto JJ). This reluctance can affect the degree of control exerted by the 
GFBI duty to a greater extent than for the proper purposes duty. Cf Bell No 3 (2012) 44 WAR 1, 
(Drummond AJA) [2010]-[2017], [2028]-[2030], Carr AJA [2797]. 
70 Cf Karger [1984] VR 161. 
71 Thomas on Powers, 619-33. Thomas suggests that, for an enlarged discretion, only capriciousness in 
taking considerations into account might affect a decision. 
72 Jacobs’ Law of Trusts, [16-08]-[16-09]. For obiter dictum in a charity context see Lutheran Church 
(1970) 121 CLR 628, 639 (Barwick CJ). 
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Scott v National Trust for Places of Historic Interest or Natural Beauty (Scott), an 
incorporated charity case, Robert Walker J noted that charity controllers must:73 
 

inform themselves, before making a decision, of matters that are relevant to the decision. 
These matters may not be limited to simple matters of fact but will, on occasion (indeed, quite 
often) include taking advice from appropriate experts…  

 
Not all failures to fully take account of information or the taking into account of 
irrelevant information amount to a breach.74 This is broadly consistent with the 
United Kingdom Supreme Court’s re-articulation of the so-called rule in Hastings-
Bass.75 In Pitt v Holt, the Supreme Court confirmed that having regard to partial or 
incorrect information, failing to take matters into account or having regard to 
extraneous matters will not, of itself, vitiate an exercise of power.76 Placing the rule 
within the context of the fiduciary duties applying to the exercise of a power, the 
trustee only has a duty to identify relevant considerations (if any), to use care and 
diligence in obtaining information and advice relevant to those considerations and to 
then deliberate on those considerations.77  

The scope of relevant considerations and of subsequent inquiries 

The issues then become: what are relevant or irrelevant considerations and to what 
extent should controllers seek information and advice in relation to those 
considerations? As to ‘relevance’, Thomas suggests that a materiality threshold 
applies.78 This seems reasonable as the focus is on considerations that might affect the 
integrity of the decision making process. In contrast, designating a broad range of 
considerations as relevant or irrelevant potentially opens up merits review.79  
 
Further, whether a consideration is relevant or sufficiently material will clearly 
depend, in large part, on the context. In particular, it is likely to rest on the terms of 
the relevant power, the wider context of the trust deed or constitution and the 
circumstances in which the charity was created.80 For instance, where specific criteria 
are set out in the charity’s constituent documents in relation to a discretion, but the 
controllers exercise the discretion for reasons which have ‘nothing to do with those 
criteria’, this could amount to taking irrelevant considerations into account.81  
 

                                                 
73 [1998] 2 All ER 705, 717. These comments were approved in Pitt v Holt [2013] 2 AC 108, [10] 
(Lord Walker, delivering the judgment of the court). Lord Walker noted that ‘the same principles, at 
least in a modified manner’ apply to other non-trustee fiduciaries: at [10]. 
74 Scott [1998] 2 All ER 705, 718. 
75 Re Hastings-Bass [1975] Ch 25, 41 (Buckley LJ): the rule had suggested that a power might be 
exercised improperly in circumstances where the trustee would have acted differently had they taken 
relevant considerations into account or not taken irrelevant considerations into account. 
76 [2013] 2 AC 108, [41] (Lord Walker). Pitt v Holt concerned the power to deal with property of a 
receiver appointed by the Court of Protection under mental health legislation and also powers of 
advancement under discretionary trusts. 
77 Ibid [41], [68], [73] (Lord Walker). See also Thomas on Powers, 520-2 (commenting on the 
preceding Court of Appeal judgment).  
78 Thomas on Powers, 522, 540. 
79 Ibid 550-1. 
80 Cf Thomas’ discussion of the matters relevant to the duty to inquire and ascertain in relation to the 
exercise of a power: ibid 479. 
81 Jacobs’ Law of Trusts, [16-09]. 
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In the case of a power to accumulate funds within a charity, there would, typically, be 
no specific express criteria conditioning the exercise of that power. More likely, it is 
the broader context of the constituent documents and surrounding circumstances that 
will be relevant. For instance, a trust term, or perhaps even an expressed intention by 
the settlor,82 that a charitable trust should exist in perpetuity ought to be highly 
relevant to the exercise of an accumulation power. Further, taking such a term into 
account may excuse trustees from detailed investigation into whether funds should be 
used immediately, or else accumulated for longer, on the basis that the term supports a 
‘generational neutrality’ approach whereby the initial funds are invested so as to 
‘generate constant real spending’.83 This is significant because, as noted in Chapter 2, 
the majority of charitable trusts have express terms that attempt to stop distributions 
of capital, evidencing a desire for permanency. A key difference to incorporated 
charities or unincorporated associations is that, unless held under a separate charitable 
trust, charity property would not typically be subject to attempts to bar distribution of 
assets under the constitution.84 It may therefore be harder for charity controllers to 
point to generational neutrality as a relevant consideration outside the charitable trust 
context. 
 
Tax considerations may also be relevant, and they have been treated as germane in 
many different contexts.85 Thus, if the tax rules do constrain the retention of funds 
despite the contrary arguments explored in Chapter 7, then trustees would likely be 
required to take these rules into account, so discouraging too great a deferral of 
benefits. However, as discussed in Chapter 7, this is unlikely to be the correct 
position.  
 
What of the nature of the charitable purposes and of the financial and personal 
circumstances of the class of persons who might benefit from pursuit of those 
purposes? Might those factors be relevant considerations and, if so, how might 
trustees be required to take them into account? Some guidance can be obtained from 
cases considering wide classes of potential objects under a large discretionary trust. 
Analysis in those cases of the duty to inquire and to ascertain considerations that are 
pertinent to whether a power ought to be exercised would typically be relevant to the 
scope of relevant considerations and inquiries when exercising such a power.86  
 
A trustee who holds a mere power to appoint property to a class of discretionary 
objects, even an extraordinarily large class, is obliged to consider the range of objects 
of the power. In a broad sense, this means the general size and composition, including 
classes, of the field of objects,87 although there is likely to be ‘considerable elasticity’ 

                                                 
82 See, eg, Karger [1984] VR 161, 174-5 (McGarvie J). 
83 See, eg, Williamson, above n 53, [5-112]. 
84 Although express limits would invariably be imposed on distributions to members. 
85 See, eg, Thomas on Powers, 543-4. 
86 Ibid 540. 
87 See, eg, Re Hay’s Settlement Trusts [1982] 1 WLR 202 (Re Hay’s), 209-10 (Megarry VC) (power to 
appoint to anyone in the world except a handful of specifically excluded persons). See also Re Baden’s 
Deed Trusts (No 1) [1971] AC 424 (Baden’s No 1), 449 (Lord Wilberforce, Lord Reid and Viscount 
Dilhorne agreeing) (mere powers). A trust power likely requires a more systematic survey of potential 
distributees: Baden’s No 1 at 449, 456 (Lord Wilberforce). However, even if the survey is shallower for 
a mere power, in the context of a power to retain assets a survey would require regard to the differing 
characteristics of persons who could benefit currently versus those who might benefit in the future. 
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in the survey process appropriate to different trusts.88 The holder of the power is also 
required to have regard to matters that would make it appropriate or inappropriate to 
exercise the power in favour of a particular object when compared with other possible 
objects.89 The favouring of current and future objects is considered in more detail in 
Part 4.3.3. For present purposes, this is likely to be a matter of construction, 
depending on matters such as the terms of the power, the wider context of the trust 
deed and the factual matrix in which the trust was created.90 There is likely also a 
need to consider, at least in very broad terms, the personal and financial 
characteristics of sub-classes of objects even under very broad powers.91 However, 
the broader the class of objects to which the power relates, the more difficult it will be 
to discern particular categories of objects and hence the more difficult to determine 
any favoured objects or the matters that the trustee ought to ascertain.92 

There is little guidance on the extent to which such principles apply in exercising a 
power to accumulate income under a charitable trust. However, as a power to 
accumulate provides a trustee with a discretion about the timing of the distribution of 
trust property, rather than merely managing trust property, the approach to special 
powers of appointment set out above seems an apt analogy.93 For instance, the 
considerations discussed immediately above appear relevant to the pursuit of the first 
and seventh objects of Melbourne University:94  

(a) to provide and maintain a teaching and learning environment of excellent quality offering 
higher education at an international standard;… 

(g) to provide programs and services in a way that reflects principles of equity and social 
justice; 

The need to ‘provide’ (now) and ‘maintain’ (in future) an excellent teaching and 
learning environment indicates that different classes of education recipients would 
need to be considered: current students, potential future applicants, domestic and 
international students etc. In addition, reference to principles of equity and social 
justice indicate that University controllers might be expected to consider the 
approximate size of such classes, along with the degree of financial and educational 
needs of persons within those classes and within sub-classes such as students and 
applicants from socio-economically disadvantaged backgrounds.  

                                                 
88 Re Baden’s Deed Trusts (No 2) [1973] Ch 9, 20 (Sachs LJ) (in the context of a trust power rather 
than a mere power). 
89 Re Hay’s [1982] 1 WLR 202, 210 (Megarry VC). 
90 Cf Thomas on Powers, 479. 
91 Cf Re Hay’s [1982] 1 WLR 202, 210 (Megarry VC), citing Re Gestetner Settlement [1953] Ch 672, 
688 and Re Baden’s Deed Trusts (No 1) [1971] AC 424, 453; contra Re Manisty’s Settlement [1974] 
Ch 17, 25 (Templeman J). 
92 Cf Thomas on Powers, 485. 
93 See Part 3.3.2. While Cooper J held in the private trust case of BRK (Bris) Pty Ltd v FCT that the 
duty to consider exercising a power of appointment of income arose only after the trustee had 
determined not to accumulate that income ((2001) 46 ATR 347, [32]-[36]), to give genuine 
consideration to exercising the power of accumulation many of the same factors would have to be 
considered, such as the relative financial need of the beneficiaries (current and future). 
94 University of Melbourne Act 2009 (Vic), s5(a). 
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Finch v Telstra Super Pty Ltd (Finch)95 potentially provides further insight into the 
degree of inquiry required. In the context of superannuation trusts, the High Court 
indicated that there is a more ‘intense’ duty on the trustee to ‘make inquiries for 
“information, evidence and advice”’ than applies to family trusts of the Karger 
variety.96 The High Court noted that beneficiaries of superannuation trusts have 
beneficial interests, albeit the form and quantum of those interests is contingent; that 
superannuation amounts to ‘deferred pay’; and that the provision of superannuation is 
of great ‘public significance’, with a correspondingly high level of statutory 
regulation.97  
 
In Finch the trustee had to form an opinion as to whether a member would ‘be 
unlikely ever to engage in gainful [w]ork’ and so entitled to receive a total and 
permanent invalidity benefit. The High Court characterised the step of forming this 
opinion as ‘an ingredient in the performance of a trust duty’ rather than the exercise of 
a discretionary power like the power of appointment in Karger.98 Nevertheless, their 
Honours applied the Karger principles to the formation of this opinion on the basis 
that there was no need to go further in the case at hand.99 In doing so, the Court 
focused on the trustee’s power to take into account ‘information, evidence and advice 
the Trustee may consider relevant’, being a power exercised in support of the duty to 
form the relevant opinion.100 The trustee was provided with medical evidence 
indicating that the member (Finch) suffered from a severe psychological condition 
due to which he would be unlikely to work again. The trustee also conducted inquiries 
that resulted in some relatively superficial contrary evidence. The High Court found 
that there was no error in the reasoning of Byrne J at first instance that the trustee was 
obliged, in light of the strong medical evidence, to make further inquiries as to the 
contrary evidence, including by inviting comment from Finch.101  
 
The precise ambit of the more ‘intense’ duty in Finch is not entirely clear.102 
Nevertheless, it is arguable that a similarly ‘intense’ duty is required for charity 
controllers, even though benefit recipients under charitable trusts do not hold 
beneficial interests and nor can charity funds be viewed as deferred pay. After all, as 
the goals of charity law include incentivising the production of goods for the benefit 
of the public in the pursuit of charitable purposes, the public significance ground is 
even stronger for charities, particularly as there is also close regulatory attention and 
significant tax concessions for charities. Certainly in Lutheran Church of Australia 
(South Australia District) Inc v Farmers' Co-operative Executors and Trustees Ltd, 
Barwick CJ considered that the exercise of a power to appoint property in favour of a 

                                                 
95 (2010) 242 CLR 254. 
96 Ibid [37], [66] (French CJ, Gummow, Heydon, Crennan and Bell JJ). In Karger, a trustee acted on 
the basis of inaccurate and incomplete information about the beneficiaries’ health and financial 
positions. The information was not obtained from extensive inquiries, but from knowledge, as solicitor, 
of the testatrix’s motives, from communications with a beneficiary and from general knowledge of the 
family situation. However, there was no failure to give real and genuine consideration as the ‘gaps and 
errors’ were insufficiently extensive: [1984] VR 161, 173-5 (McGarvie J). 
97 Finch (2010) 242 CLR 254, [37] (French CJ, Gummow, Heydon, Crennan and Bell JJ). 
98 Ibid [29]-[30]. 
99 Ibid [37]-[38]. 
100 Ibid [66]. 
101 Ibid [56]. 
102 Cf Rhys Bower, ‘Finch v Telstra Super: The High Court Declines to Move on from Karger v Paul’ 
(2011) 5(2) Journal of Equity 151, 156. 
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charity would be more closely supervised, given the charitable recipient, than such a 
power in favour of a non-charity.103  
 
Practically, what does a more intense duty require? Where, as in Finch, there is 
conflicting evidence, there may be a duty to make further inquiries and where there is 
relevant information, the charity controllers may need to consider it. These 
requirements do not translate easily to a context of allocating benefits between current 
and future generations. Perhaps they mean that, once the broad survey process 
discussed above has occurred, if that process uncovers conflicting information about 
who benefits should be weighted toward, then controllers might be required to dig 
further. Charity controllers would also be required to take account of information they 
have on the degree of need of current versus future beneficiaries. This would still 
leave significant flexibility for controllers, particularly if controllers can point to 
terms of the charity’s constituent document that require them to maintain some charity 
assets in perpetuity. 

Capriciousness 

The final component of giving genuine consideration to the exercise of discretion is 
the need to avoid acting ‘irrationally’, ‘irresponsibly’, ‘capriciously’, or ‘wantonly’. 
While this might involve a refusal to take account of relevant considerations or, in 
acting on an absurd or perverse ground, taking into account irrelevant considerations, 
this ground is separate. Its precise scope is hazy, but it seems to apply to an exercise 
of discretion that is so utterly unreasonable that no reasonable trustee could possibly 
have so acted.104 For instance, trustees have been said to act ‘capriciously’ when they 
act for ‘reasons which… could be said to be irrational, perverse or irrelevant to any 
sensible expectation of the settlor; for example, if they chose a beneficiary by height 
or complexion or by the irrelevant fact that he was a resident of Greater London’.105 
While there is some dispute over whether there is such an objective component to the 
GFBI duty for directors, there is support for a test that requires a decision to not be 
one which no reasonable board of directors could think was in the interests of the 
company.106 
 
Too excessive a favouring of the future over the present, or vice versa, might amount 
to capriciousness in limited circumstances, as discussed in the context of the duty of 
impartiality below. 

4.3.3 Duty of impartiality 

At first blush the duty of impartiality seems a useful guide for trustees or other charity 
controllers having to choose how to spread benefits between present and future 
generations.107 However, in the context of a charity for purposes that has the potential 
                                                 
103 (1970) 121 CLR 628, 639. 
104 Harris v Lord Shuttleworth [1994] Pens LR 47, [36]-[37] (Glidewell LJ, Evans and Waite LLJ 
agreeing). 
105 Re Manisty’s Settlement [1974] Ch 17, 26 (Templeman J). See also Elovalis v Elovalis [2008] 
WASCA 141, [50]-[51] (Martin CJ), [63] (Buss JA). 
106 Bell No 3 (2012) 44 WAR 1, [923] (Lee J), [2796] (Carr AJA), cf [1983]-[1988] (Drummond J). 
107 See, eg, Mark von Dadelszen and Michelle Nicol, ‘Obligation to be “Prudent”’ [2013] New Zealand 
Law Journal 101; Law Commission (UK), Capital and Income in Trusts: Classification and 
Apportionment, Report No 315 (7 May 2009) 9-10, 42-3. 
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to deliver benefits to a range of persons, notions of fairness as between potential 
benefit recipients are largely grounded in the need for genuine consideration rather 
than a duty of impartiality, although the duty does have a residual role. 

Elucidating the duty 

Trustees of fixed trusts are under a general duty to be impartial or fair as between 
beneficiaries and classes of beneficiaries.108 For instance, where interests in property 
are settled in succession, the trustee must balance preservation of capital for the 
remainderman against provision of income to the life tenant.109 Amongst other 
matters, this could involve balancing the respective interests as to capital appreciation 
or income yield when making investments.110 As discussed in Part 4.2.2, the duty of 
impartiality arises for incorporated charities (and, by analogy, uincorporated 
associations) by way of the GFBI duty.111 

The duty of impartiality has also been extended to the exercise of at least some 
powers under superannuation funds, even though the form and quantum of the 
beneficial interests of members is contingent,112 bringing them somewhat closer to the 
charity context. For instance, in Cowan v Scargill113 Megarry VC, considering the law 
relating to trustees’ exercise of a power of investment under a pension fund scheme, 
stated:114  

The starting point is the duty of trustees to exercise their powers in the best interests of the 
present and future beneficiaries, holding the scales impartially between different classes of 
beneficiaries. 

The reference to ‘future beneficiaries’ appears to be to persons with contingent rights 
to future pension or lump sum payments. However, Cowan v Scargill did not 
expressly consider intergenerational issues, nor charitable trusts. Further, in the 
context of a discretionary power to select which beneficiaries or classes of 
beneficiaries will receive benefits, an English trial judge has observed that:115 

In relation to a discretionary power of that character it is, in my opinion, meaningless to speak 
of a duty on the trustees to act impartially. Trustees, when exercising a discretionary power to 
choose, must of course not take into account irrelevant, irrational or improper factors. But, 
provided they avoid doing so, they are entitled to choose and to prefer some beneficiaries over 
others. 

This focus on the general rules applying to the manner of exercise of a power was also 
emphasised when the case in question went on appeal:116 

                                                 
108 Knox v Mackinnon (1888) 13 App Cas 753, 768; Tanti v Carlson [1948] VLR 401, 405.  
109 Jacobs’ Law of Trusts, [19-01]. 
110 Ibid. 
111 See, especially n 35 and see also Whitehouse v Carlton Hotel Pty Ltd (1987) 162 CLR 285, 289-90 
(Mason, Deane and Dawson JJ). 
112 See, eg, Finch (2010) 242 CLR 254, [30] (French CJ, Gummow, Heydon, Crennan and Bell JJ). 
113 [1985] Ch 270. 
114 Ibid 286-7. 
115 Edge v Pensions Ombudsman [1998] Ch 512, 533 (Scott VC). 
116 Edge v Pensions Ombudsman [2000] Ch 602, 627 (Chadwick LJ). 
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Properly understood, the so-called duty to act impartially—on which the ombudsman placed 
such reliance—is no more than the ordinary duty which the law imposes on a person who is 
entrusted with the exercise of a discretionary power: that he exercises the power for the 
purpose for which it is given, giving proper consideration to the matters which are relevant 
and excluding from consideration matters which are irrelevant. 

Adopting this approach dictates that the rules discussed above about the need for 
genuine consideration apply when dealing with discretionary powers to retain or 
distribute assets.117 In the case of a charitable trust (indeed, charities generally), which 
is for a purpose, not persons,118 there is an even more powerful reason for interpreting 
any potential duty of impartiality as involving the due exercise of a power.  

What does the duty of impartiality add to the duty to give genuine consideration? 

The duty of impartiality may nevertheless do some real work. If a charity has separate 
charitable objects relating to current and to future persons, the duties of impartiality 
and to adhere to the terms of the charity’s constituent documents would likely require 
some benefit to be provided to both groups. The first object of Melbourne University, 
if split in two, provides an example:119  

to provide and maintain a teaching and learning environment of excellent quality offering 
higher education at an international standard; 

The need to ‘provide’ an excellent teaching and learning environment indicates a 
purpose linked to current students, while ‘maintain’ suggests a purpose directed at 
future students.  

What might impartiality require? Several cases involving charitable trusts for 
separately identified purposes120 suggest a breach of duty would occur if no 
distributions are made to one of the identified purposes or (in the absence of an 
adequate justification such as impossibility or adverse consequences for the purposes 
as a whole) if proportionately too insubstantial a distribution is made to one of the 
purposes.121 These cases provide some basis for suggesting that charity controllers 
must take account of the interests of the classes of persons who can benefit from each 
of the identified purposes and that there is some objective floor to the degree of 
pursuit of an identified purpose.  

                                                 
117 Cf Jacobs’ Law of Trusts, [17-11]. Dal Pont notes that the duty of impartiality cannot always be 
equated to the rules on exercise of a discretionary power (referring to Manukau City Council v Lawson 
[2001] 1 NZLR 599): Equity and Trusts in Australia (Thomson Reuters, 6th ed, 2015) [22.125]. 
However, the approach in Edge is clearly relevant in circumstances where the potential recipients of 
benefits do not have fixed rights under the trust or in circumstances where the trust deed expressly 
prefers one set of potential recipients: Manukau at [51]-[52] (Paterson J). 
118 See, eg, A-G (NSW) v Perpetual Trustee Co Ltd (1940) 63 CLR 209, 222 (Dixon and Evatt JJ). 
119 University of Melbourne Act 2009 (Vic) s5(a). 
120 Not separately identified charity recipients, as in that case the relevant charities would have fixed 
interests in the trust and the duties of impartiality applying to trustees of fixed trusts would apply. 
121 A-G v Buller (1822) Jac 407, 412-13 (Eldon LC) (Trust for the relief of poor in such parishes and in 
such manner as the trustees decide, but with a proviso that the parish of St Nicholas should benefit, so 
that the relief of the poor in separate parishes were the separate purposes. Held to be a breach of trust to 
apply the majority of the trust income to benefit the poor in a parish in Devon, with only a small part 
going to the parish of St Nicholas); Re Squire’s Trusts (1901) 17 TLR 724 (testamentary trust for the 
advancement of education at Oxford and Cambridge. Impossible to apply some of the trust funds 
toward scholarships in law, though not divinity, at Oxford). The cases do not specify the duty breached. 
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A further example is provided by Attorney-General v Geary,122 a case concerning a 
charitable trust with two broad purposes, one to benefit Exeter College at Oxford and 
the other a religious purpose of paying living allowances to the vicars of four 
parishes. Although the facts bear some similarities to fixed trust cases in that the trust 
identified specific recipients and fixed entitlements for those recipients, Grant MR 
focused on the trust as pursuing two groups of charitable purposes.123 The trustees had 
the power to cut trees to effect repairs to the trust estates, which was primarily of 
benefit to the vicars of the parishes, since Exeter College missed out on the profits 
that would otherwise have been derived from harvesting the trees. The power to make 
repairs thus gave the trustees a discretion to benefit one of the purposes to a greater 
extent than the other. In upholding the trustees’ exercise of the power to effect repairs, 
Grant MR stated:124 

These trust estates are given, as one fund, for the benefit of two equally permanent 
institutions; and the whole ought to be managed for the benefit of both, in such a way as a 
provident owner would manage his property…. 

Then, if the Trustees can cut timber for repairs, in what way can they be said to abuse that part 
of their trust? ... The Trustees must exercise their discretion fairly, and in such a manner as not 
to be injurious to the College. But I think they have a discretion in this particular, and are not 
like tenants for life or years, who are by law tied down to the observance of a precise rule. 

Clearly exercising a discretion ‘fairly’ and not in a manner ‘injurious’ to a purpose (or 
a person who benefits under a purpose) at least requires charity controllers to take the 
interests of a class of charity recipients into account, in the process of giving genuine 
consideration to the exercise of the power.125 In this way, the duty of impartiality 
helps provide focus to the requirements of genuine consideration. In addition, there is 
an objective floor on the extent to which a purpose can be disadvantaged, although 
charity controllers still have a wide discretion about how to take account of the 
different interests.  

Typically though, it might be expected that charity purposes in relation to present and 
to future persons are not separated into separate objects as discussed above. The 
Melbourne University example is in fact an instance of a single object combining 
notions of present and future benefit. Obviously, one can still conceive of two 
purposes (and hence two classes of potential benefit recipients) whenever the charity 
is intended to last for a substantial time and, especially, where it is intended to operate 
in perpetuity. Analogously to where there are two separate purposes, the distinction 
would require charity controllers to take the interests of each class of charity 
recipients into account as a relevant consideration when exercising their powers.  

                                                 
122 (1817) 3 Mer 513. 
123 Ibid 520. 
124 Ibid 520-2. 
125 This is consistent with the reasoning from Edge above at nn 116-117 and accompanying text. It is 
also consistent with the description of the duty of impartiality in terms of fairness by Hoffmann J in 
Nestle v National Westminster Bank Plc [2000] WTLR 795, 803 (affirmed on appeal). 
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Taking the interests of current and future groups of charity recipients into account in 
giving genuine consideration 

Cases dealing with fairness as between successive interest holders under fixed trusts 
help illuminate the duty further, to the extent it is correct to assume an income (for 
life tenant/current generation)/capital (for remainderman/future generations) divide. 
This assumption only appears reasonable for a permanently endowed charity intended 
to last forever. In this context, the charity controllers are already precluded from 
distributing the endowed funds (other than in limited circumstances), but there is 
some room for operation of the duty of impartiality. Subject to statutory or charity 
constituent document provisions, that scope could include restraining the exercise of 
related powers, such as the power of investment or administrative powers such as 
those concerning the allocation of losses and outgoings, so as to limit the charity 
controllers’ ability to exercise those powers to favour income or capital.126 By way of 
example, when investing charity funds, charity controllers might be required to adopt 
a balanced approach aimed at ensuring both capital growth and income return, so as to 
maintain the real value of the capital and the income.127 This would require 
controllers to exercise their powers in accordance with generational neutrality. It 
seems to be the basis for von Dadelszen and Nicol’s suggestion that charities subject 
to an on-going obligation to advance the charitable purposes in the present and that 
are ‘in a sound capital position’ should ‘[advance] the charity’s charitable purposes by 
using at least a substantial proportion of the charity’s income on a regular basis’.128  

This approach also seems to have been adopted for charitable corporation endowment 
funds in the United States under the model UPMIFA. UPMIFA employs a standard 
based largely on the duty of care, skill and diligence, but taking account of a range of 
factors of relevance to impartiality:129 

Subject to the intent of a donor expressed in the gift instrument [and to subsection (d)], an 
institution may appropriate for expenditure or accumulate so much of an endowment fund as 
the institution determines is prudent for the uses, benefits, purposes, and duration for which 
the endowment fund is established. Unless stated otherwise in the gift instrument, the assets in 
an endowment fund are donor-restricted assets until appropriated for expenditure by the 
institution. In making a determination to appropriate or accumulate, the institution shall act in 
good faith, with the care that an ordinarily prudent person in a like position would exercise 
under similar circumstances, and shall consider, if relevant, the following factors:  

(1) the duration and preservation of the endowment fund; 
(2) the purposes of the institution and the endowment fund; 
(3) general economic conditions; 
(4) the possible effect of inflation or deflation; 
(5) the expected total return from income and the appreciation of investments; (6) other 

                                                 
126 It is possible to update impartiality requirements to a total return investment approach, if such an 
approach is adopted under the charity’s rules or by legislation. 
127 Re Mulligan (deceased) [1998] 1 NZLR 481, 501, 504-5 (Panckhurst J) (fixed trust for beneficiaries 
with successive interests). There is an overlap here with trustee’s duties of prudence. 
128 Above n 107, 102-3. 
129 UPMIFA s4(a). As enunciated by Dale et al, UPMIFA is focused on preventing charities from 
consuming too much endowment and appears to assume a need to maintain the purchasing power of 
endowed assets: Harvey Dale et al, ‘Evolution, Not Revolution: A Legislative History of the New York 
Prudent Management of Institutional Funds Act’ (2014) 17(2) New York University Journal of 
Legislation and Public Policy 377, 392, 418. Note the inclusion of a range of non-care based factors. 
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resources of the institution; and 
(7) the investment policy of the institution.  

However, even in the case of successive interest holders under fixed trusts, absolute 
equality between different interest holders is not required. The specific context may 
permit variation in benefits to interest holders over time, for instance by way of 
income or capital growth weighted investment approaches.130 Thus, even for 
permanently endowed charities intended to last forever, generational neutrality in 
investment and expenditure may need to be varied from time to time. For example, to 
address periodic intense need in the case of a disaster relief charity, need based on 
changing demography for a charity for the relief of the aged,131 or need based on 
changed economic circumstances such as in a recession.132 

In addition, the fixed trust cases provide a more generally applicable principle. That 
is, that some injury can be done to one set of interests where it is in the interests of the 
beneficiaries as a whole. For instance, where trustees defer sale of an investment, to 
the detriment of the holder of a life interest in the income from the realised 
investments, until market conditions improve.133 That is broadly consistent with 
Attorney-General v Buller (Buller), discussed at n 121 above. The duty of impartiality 
would then require that both the future and current generation purposes be pursued 
and that if one is pursued to such an extent as to disadvantage the other, the charity 
controllers would need to have a rational justification for this linked to the interests of 
the purposes as a whole. 

Further, it is suggested that the concept of fairness between present and future classes 
of benefit recipients may help indicate when a power has been exercised capriciously, 
as examined in Part 4.3.2. A very marked favouring of the present or the future may 
indicate that the exercise of discretion is so unreasonable that no reasonable charity 
controller could have exercised the discretion in that way. For instance, in the absence 
of sensible reasons on the part of the trustee, retaining most of the income and assets 
to pursue the charitable purpose for the benefit of persons 500 years hence appears 
capricious.134  

Objective floor 

As noted above, cases such as Buller suggest that there is an objective floor that 
requires some benefit to be allocated to present and future persons and that the benefit 
be a real one in the context of the relevant charity, unless this would be contrary to the 
advancement of the overall purpose. This final limit is likely to apply only in cases of 
very extreme accumulation, in a similar way to the notion of capriciousness discussed 
above. 

                                                 
130 Re Mulligan (deceased) [1998] 1 NZLR 481, 501-2 (Panckhurst J). See also Nestle v National 
Westminster Bank Plc [2000] WTLR 795, 803 (Hoffmann J).    
131 Cf Law Commission on Charity Technical Issues, 227-8. 
132 Von Dadelszen and Nicol, above n 107, 103. 
133 Re Charteris [1917] 2 Ch 379, 393-4 (Swinfen Eady LJ), 397-8 (Bankes LJ), 399 (Warrington LJ). 
134 Directions to accumulate the substantial part of the income of several trusts for periods ranging from 
500 to 1000 years have been found unreasonable in the US under the rule discussed in Part 5.2.3.  
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4.3.4 A purported ‘duty’ to distribute income within a reasonable period of 
receipt 

In the context of the exercise of a power to retain rather than accumulate income, it 
has been suggested by the Charity Commission that charity trustees have a duty to 
distribute income within a reasonable period of receipt.135 No such duty has been 
proposed in relation to capital. The Commission cites Attorney-General v Alford,136 a 
charitable trust case, in support. However, there is no express finding in the case that 
income and assets had to be distributed within a reasonable period of receipt.137 The 
other decision relied upon by the Commission, Re Locker's Settlement,138 concerned a 
private discretionary trust and, in particular, the effect of a trust power (rather than a 
mere power) to distribute between charities and individuals.139  

There is no such general ‘duty’. Whether trustees are required to (a) consider whether 
to exercise a distribution power within a reasonable time of receiving income or (b) 
distribute that income within a reasonable time of receipt, depends on whether the 
relevant power is a mere power or a trust power.140 Accordingly, the only 
circumstances in which a trustee would be obliged to distribute trust income within a 
reasonable period of receipt are where the trust deed requires it, such that the duty to 
adhere to the trust deed is enlivened. In this context the power to distribute is a trust 
power. For instance, a trust of $100, with the annual income to be distributed amongst 
a class of charities in such proportions as the trustee chooses. Where the trust 
instrument also provides an express power or duty to retain assets, the discretion may 
often be construed as a mere power.141 In any event, a separate power to accumulate 
assets may provide a ready means for avoiding the impact of any such duty since 
exercise of the power would result in any obligation to distribute income applying 
only to such amounts that the trustee has not decided to accumulate.142 

The constitution of an incorporated charity would not typically require the distribution 
of charity property, other than in very specific circumstances, such as a winding-up. 
Even if the constitution did contain such a requirement, beyond the other duties and 
control mechanisms discussed in Chapter 5, there would be little to stop the 
constitution from being amended. Accordingly, there would not typically be any 
analogous duty to apply income within a reasonable time of receipt imposed upon the 
controllers of an incorporated charity.143  

                                                 
135 Charity Commission, Operational Guidance: Charity Income Reserves, OG 43 P1 (15 May 2009) 
[1]–[3]. 
136 (1855) 4 De G M&G 843. 
137 Ibid 852 (Cranworth LC). Albeit a failure to communicate with the other persons jointly responsible 
for determining the recipients of distributions (resulting in delay) was described as misconduct. 
138 [1977] 1 WLR 1323. 
139 Ibid 1325-6 (Goulding J). 
140 Breadner v Granville-Grossman [2001] Ch 523, 540-1 (Park J); Lynton Tucker et al, Lewin on 
Trusts (Thomson Reuters, 19th ed, 2015) 1339-40. 
141 Although, cf Re Baden’s Deed Trusts (No 2) [1973] Ch 9 (power to accumulate did not prevent the 
relevant distributive power from being characterised as a trust power). 
142 BRK (Bris) Pty Ltd v FCT (2001) 46 ATR 347, [32]–[36] (Cooper J). 
143 Cf Charity Commission, Operational Guidance: Charity Income Reserves, OG 43 B2 (14 March 
2012) [1.4]. 
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The Charity Commission nevertheless considers that an incorporated charity is 
required to actively use its income and assets to carry out its objects.144 However, the 
case cited in support of the contention concerned an application for leave to amend a 
claim, so that the substantive issue did not have to be decided. Moreover, it related to 
whether members of a trading company could wind up the company on the ‘just and 
equitable’ ground. That is a very different context from an incorporated charity, where 
it cannot be said that ‘the members are the owners of the company, that the profits 
belong to the members’.145 Indeed, it is clear from Harman J’s reasons that his 
Lordship considered the payment of dividends to members as a relevant consideration 
that the board of directors should take into account pursuant to the duties applying to 
the exercise of powers by fiduciaries.146  

4.4 Enforcement of controller duties 

As is apparent from the above discussion, other than in cases where charity controllers 
accumulate and then misapply funds to non-charitable purposes, or hoard assets to 
enhance their status or fees, charity controllers are likely to only very infrequently 
breach their duties. In particular, where assets are merely accumulated in a way that is 
considered by some as achieving less of a public benefit than might be achieved by a 
different approach to accumulation, there may be no breach of the duties to give 
genuine consideration or to act impartially. This is reflected in the focus on the 
decision-making process and not on the merits or ‘business judgment’ of the charity 
controllers. That should be considered a good thing by those who embrace charity 
law’s goal of facilitating the pursuit of charitable purposes independently from the 
state. 
 
However, even where a breach has occurred, there have been suggestions that 
monitoring and enforcement have not typically taken place. Prior to the establishment 
of the ACNC, many charitable trusts, some South Australian and Western Australian 
incorporated associations and most unincorporated associations may not have been 
subject to any mandatory financial reporting to regulators (unless conducting 
fundraising or due to other specific legislation).147 The low level of information 
collected was detrimental to the effectiveness of monitoring and enforcement.148 
Indeed, in the context of charitable trusts, it appears that enforcement actions or 
schemes to vary internal management have not typically been actively pursued by 
Attorneys-General in response to governance failures.149 Now, for charities registered 
with the ACNC, legal form regulators of such charities have access to the public 

                                                 
144 Ibid.  
145 Re A Company (No 370 of 1987) [1988] 1 WLR 1068, 1076 (Harman J) 
146 Ibid 1077. 
147 See eg, ACNC Implementation Taskforce, ‘Financial Reporting Stimulus Paper’ (Stimulus Paper, 
20 October 2011) 3, Attachment A. Even the new Associations Act (WA) does not require automatic 
lodgement of financial reports with the regulator (pt 5 div 3). Financial reporting is only required in 
South Australia for incorporated associations with revenue over $500,000 (Associations Act (SA) ss35, 
36). 
148 See, eg, Scoping Study Consultation Paper, 10. 
149 See, eg, Scoping Study Final Report, 58; Council of Australian Governments, ‘Regulatory Impact 
Assessment of Potential Duplication of Governance and Reporting Standards for Charities’ 
(Consultation Regulatory Impact Assessment, January 2013) 18. 
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ACNC information base discussed in Part 4.5, as well as the potential to obtain further 
information under information exchange powers.150 
 
There have also been concerns in the context of charitable trusts that the procedural 
burden151 and administrative costs for a person seeking court intervention in the 
exercise of a fiduciary’s discretion render the constraints inadequate.152 To the extent 
that the exercise of director or management committee powers is challenged as 
breaching equitable duties, the procedural burdens and consequent costs will be 
similar.153 In addition, the statutory provisions for exoneration from liability of 
trustees and directors who act honestly and ought fairly to be excused in the 
circumstances may also dissuade enforcement.  
 
Even where there has been extensive statutory encapsulation of the common law 
duties, there may not be a procedural advantage. For instance, under the Corporations 
Act, the ability to assume a contravention in certain circumstances for the purposes of 
seeking an injunction under section 1324(1B), seems generally inapplicable. The 
proceedings would typically be civil proceedings and largely subject to the usual 
rules, although ASIC’s public role and the quasi-public ramifications of the civil 
penalty provisions would potentially raise the bar for ASIC.154 The usual rules mean 
that the onus of establishing breach of duty lies with the person alleging breach.155 In 
contrast, the associations incorporation legislation in most jurisdictions enables 
evidentiary assumptions of breach of statutory requirements to be accessed,156 
removing some of the procedural obstacles. However, the statutory duties are 
frequently expressed in only limited terms and only some pieces of legislation 
expressly permit regulators to take action for breach of common law duties.157 
 
While real, the procedural burdens are likely overstated, at least in the case of 
regulators, as the information gathering and inquiry powers held by the various 
regulators would enable a degree of access to controller reasons for decisions, or at 
least the underlying considerations, of clear relevance to the duty to give genuine 

                                                 
150 ACNC Act s150-40. 
151 The onus of establishing breach of duties in the exercise of powers rests with the person alleging 
irregularity: A-G v Trustees of National Art Gallery of New South Wales (1945) 62 WN (NSW) 212, 
214 (Roper J); Dal Pont’s Law of Charity, [17.31]. For example, where it is alleged that a trustee has 
acted for an improper purpose, the Attorney-General must provide evidence of the ulterior purpose: 
Askham v Barker (1853) 17 Beav 37, 44 (Romilly MR). Such equitable fraud is ‘not lightly to be 
presumed or inferred’: Henty v Wrey (1882) 21 Ch D 332, 350 (Jessel MR). 
152 Scoping Study Consultation Paper, 10. In the UK context, cf Law Commission (UK), The Rules 
Against Perpetuities and Excessive Accumulations, Report LC251 (March 1998) [10.19]. 
153 Note that where it is in the public interest, ASIC can also bring proceedings (in the company’s 
name, or in the name of another person with their consent) against directors for breach of common law 
duties under Australian Securities and Investments Commission Act 2001 (Cth) s50. 
154 See, eg, Austin and Ramsay, above n 16, [3.400], [3.410]. See also Corporations Act ss1317L, 
1332. 
155 See, eg, ASIC v Rich (2004) 50 ACSR 500, [9]-[11] (White J); Ascot Investments Pty Ltd v Harper 
(1981) 148 CLR 337, 348-9 (Gibbs J). 
156 See, eg, Associations Act (ACT) s115; Associations Act (NSW) s100; Associations Act (NT) s113; 
Associations Act (Qld) ss125-127; Associations Act (SA) s63; Associations Act (Vic) s239; 
Associations Act (WA) s160. Cf Associations Act (Tas) s30. 
157 See, eg, Associations Act (SA) s62A; Associations Act (NT) s100. See also Associations Act (Tas) 
s24A. 



 
 

99 

consideration.158 To the extent present, the costs and difficulties also appear to have 
been exacerbated by a lack of sufficient resources for state and territory Attorneys-
General and for incorporated association regulators, such as state departments of 
commerce/consumer affairs.159 Given its many other responsibilities, there have also 
been claims that the charity sector was not a high priority for ASIC.160  
 
In any event, these difficulties are reduced in the case of charities registered with the 
ACNC. As discussed in the following Part 4.5, the obligations imposed under the 
ACNC Act, especially governance standards 1 and 5, overlap to a degree with the 
duties discussed above.161 The ACNC is established (and funded) for the purpose, 
amongst others, of ensuring compliance by charities with the ACNC Act regulatory 
regime,162 and it has a reasonable information base and clear powers to obtain further 
information. Accordingly, concerns about administrative costs and information gaps 
are less pertinent. As under the associations incorporation legislation, the ACNC also 
possesses some procedural advantages.  

4.5 ACNC registration 

Many charities have chosen to register with the ACNC. Where a charity has done so, 
it is subject to the additional regulatory framework under the ACNC Act, including the 
ACNC governance standards.163 The governance standards enshrine minimum 
outcomes in respect of the processes adopted by an entity to govern its operations so 
as to enable it to carry out its purposes.164 While the governance standards apply to a 
charity itself, of the two standards relevant to accumulation, one requires the charity 
to ensure that its controllers comply with specified duties. The second would typically 
be infringed by an action of the charity in circumstances where the controllers must 
have breached their duties in deciding to act or permitting the charity to act in that 
way, or else where the members have determined that the charity should act thus. 
Accordingly, as explored below, ACNC registration results in similar constraints to 
those discussed in Part 4.3, but with significant differences in the monitoring and 
enforcement of those duties, as well as greatly enhanced public disclosure. 
                                                 
158 For instance, Western Australia and Victoria, specifically provide the Attorney-General with rights 
to inquire into the administration of charitable trusts (Charitable Trusts Act 1962 (WA) s20) or 
charities (Charities Act 1978 (Vic) ss9(1), 10). Queensland and South Australia provide statutory 
mechanisms for investigations into the administration of trusts generally: Public Trustee Act 1978 
(Qld) s60 (assuming the Attorney-General is a person whose interests may be affected by the trust’s 
operation); Trustee Act 1936 (SA) ss84A-84F. As to ASIC and the incorporated association regulators’ 
investigatory powers, see, eg, Austin and Ramsay, above n 16, [3.170]-[3.200]; Dal Pont’s Law of 
Associations, [9.14]-[9.22].  
159 Senate Standing Committee on Economics, above n 38, 70; M McGregor-Lowndes, ‘Australia: Co-
Production, Self-Regulation and Co-Regulation’, in O Breen, A Dunn and M Sidel (eds), Regulatory 
Waves: Comparative Perspectives on State Regulation and Self-Regulation Policies in the Nonprofit 
Sector (Cambridge University Press, 2017) 181. 
160 Scoping Study Final Report, 66. 
161 The existence of divergence raises the question whether the ACNC has the ability to apply for relief 
for breaches of general law duties under the charity proceedings legislation or the court’s inherent 
jurisdiction, or to bring a relator action, or to seek a court order under the Corporations Act or 
associations incorporation legislation. These other duties and their enforcement are examined in their 
own right. The potential for ACNC use of those tools would simply strengthen them. 
162 ACNC Act, ss15-5, 15-10, 105-15, 110-5, 110-10. 
163 The standards do not apply to basic religious charities: ACNC Act s45-10(5). Additionally, 
transitional rules provided exemptions, potentially to 1 July 2017: ACNC Regulation sub-div 45-D. 
164 See ACNC Regulation s45.1. 
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There are five ACNC governance standards:165 
 

1 Purposes and not-for-profit nature of a registered entity. 
2 Accountability to members. 
3 Compliance with Australian laws.   
4 Suitability of responsible persons such as charity controllers.   
5 Duties of responsible persons.  
 

Of particular relevance to accumulation, governance standard 1 requires a registered 
entity to ‘comply with its [charitable] purposes and its character as a not-for-profit 
entity’ on an on-going basis. If to ‘comply with’ charitable purposes means ‘to act in 
accordance with’166 those purposes, then in the case of a trust or unincorporated 
association, for the ‘entity’ that is the trust or unincorporated association to act, given 
there is no separate legal person, the relevant act must be an act of the trustee or 
management committee, or of a delegate.167 In any event, that is the likely effect of 
provisions deeming obligations of an unincorporated association or trust to be 
obligations of each management committee member or delegate or of each trustee.168 
Action by an incorporated charity might involve action by the members in some 
circumstances (eg proposing and passing a resolution to amend the constitution), but 
it would typically be the board or management committee that would act as the 
corporation.169 The extent to which acts of other employees or agents might also 
amount to an act of the charity170 does not seem a pressing issue in the context of 
accumulation. That is because the board would typically be expected to determine the 
overall approach to accumulation and to the intergenerational allocation of benefits. 
Further, board members would likely be failing to act in accordance with their 
charity’s purposes if they omitted to act to reduce mission drift or asset losses from 
accumulation occurring via the actions of agents or employees.  
 
Essentially, governance standard 1 raises the question of whether the controllers have 
breached their duties in making a particular decision such that the charity is not being 
administered in accordance with achieving its purpose. This approach is similar to the 
High Court’s interpretation of the (then) income tax endorsement requirement that a 
charitable fund be ‘applied for the purposes for which it was established’ as meaning 
that a charitable trust be ‘administered [so] as to give effect to the trusts established 
by the relevant instrument’.171 As discussed in Chapter 7, the focus is on breaches of 
duty in making decisions that are detrimental to the charity’s purposes. Clearly, acting 
for an improper purpose or breaching duties of care, skill and diligence in failing to 

                                                 
165 Ibid sub-div 45-B. The term ‘responsible entity’ has been replaced with ‘responsible person’ to help 
distinguish between the charity and its controllers. 
166 Macquarie Dictionary Publishers Pty Ltd, Macquarie Dictionary Online (10 February 2018). 
167 The term ‘entity’ is defined in the ACNC Act as meaning ‘an individual’, ‘a body corporate’, ‘a body 
politic’, ‘any other unincorporated association or body of persons’ and ‘a trust’: s205-5(1). 
168 ACNC Act ss80-5(1), 180-20(1). 
169 See, eg, the replaceable rule providing general powers of management to the board of directors 
contained in Corporations Act s198A(2). See also Austin and Ramsay, above n 16, [16.031].  
170 For instance, via agency principles or because they are treated as the directing mind and will of the 
company. See generally Austin and Ramsay, above n 16, ch 16. See also, Lennard's Carrying Co Ltd v 
Asiatic Petroleum Co Ltd [1915] AC 705, 712-14 (Viscount Haldane LC); Bell Group Ltd (in liq) v 
Westpac Banking Corporation (No 9) (2008) 70 ACSR 1, [6142]-[6145] (Owen J). 
171 FCT v Bargwanna (2012) 244 CLR 655, [44] (French CJ, Gummow, Hayne and Crennan JJ). 
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stop mission drift, might contravene governance standard 1. Having noted in Part 4.3 
that acting in the best interests of charitable purposes might actually collapse to 
requirements to give genuine consideration and act impartially, it can also be asserted 
that a failure to act upon genuine consideration or impartially might breach the 
governance standard. 
 
The further obligation to comply with not-for-profit character is less pertinent to 
accumulation, although it might be relevant if controllers are attempting to 
accumulate assets in conjunction with some other activity such as siphoning off funds 
by way of excessive remuneration. It is likely to overlap with circumstances in which 
controllers have breached their duties of good faith and loyalty, discussed in Part 
4.2.172 
 
Governance standard 5 obliges registered charities to ensure that charity controllers 
comply with a broad range of skill and diligence and good faith and loyalty duties:173 
 

(2) A registered entity must take reasonable steps to ensure that its responsible entities 
are subject to, and comply with, the following duties: 
(a) to exercise the responsible entity’s powers and discharge the responsible 

entity’s duties with the degree of care and diligence that a reasonable 
individual would exercise if they were a responsible entity of the registered 
entity; 

(b) to act in good faith in the registered entity’s best interests, and to further the 
purposes of the registered entity; 

(c) not to misuse the responsible entity’s position; 
(d) not to misuse information obtained in the performance of the responsible 

entity’s duties as a responsible entity of the registered entity; 
(e) to disclose perceived or actual material conflicts of interest of the 

responsible entity; 
Note: A perceived or actual material conflict of interest that must be disclosed includes a 
related party transaction. 

(f) to ensure that the registered entity’s financial affairs are managed in a 
responsible manner; 

(g) not to allow the registered entity to operate while insolvent. 
 
In broad terms, these duties largely reflect those discussed in Parts 4.2 and 4.3, 
especially those applicable to companies limited by guarantee.174 Accordingly, the 
standard is likely to constrain accumulation in a similar manner, although some 
difficulties from imposing obligations through the medium of the registered charity 
are examined in Chapter 10. 
 
In terms of monitoring and enforcement, the record keeping, reporting and 
notification requirements for registered charities are significant. For instance, all 
registered charities are required to submit an Annual Information Statement,175 which 

                                                 
172 It would likely also overlap with the requirement that the charity comply with its charitable purposes 
and with the income tax endorsement governing rules and application-for-purposes conditions: cf Ian 
Murray, ‘Fierce Extremes: Will Tax Endorsement Stymie More Nuanced Enforcement by the ACNC?’ 
(2015) 15(2) Journal of Australian Taxation 233, 255-64. 
173 ACNC Regulation s45.25. 
174 Cf Ian Ramsay and Miranda Webster, ‘Registered Charities and Governance Standard 5: An 
Evaluation’ (2017) 45(2) Australian Business Law Review 127. 
175 ACNC Act s60-5(1). Note that due to information sharing with other regulators and due to several 
transitional measures, the ACNC permits some classes of charities to report to those other regulators 
instead of the ACNC or to lodge the same reports with the ACNC. 
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asks a range of operational and financial questions. The degree of information that is 
required depends on size; ‘medium’ and ‘large’ registered entities (except basic 
religious charities) must provide additional financial information and prepare, and 
provide to the ACNC, reviewed or audited financial reports.176 As flagged in Part 4.4, 
the reporting obligations are likely to represent a significant change for some 
charities. In addition, the ACNC has significant information gathering and monitoring 
powers.177  

In keeping with responsive regulation, the ACNC also has a sliding scale of potential 
regulatory responses to breach.178 Many of those enforcement powers, such as 
suspending or removing charity controllers, can only be exercised if the 
Commissioner reasonably believes that a charity has, or it is more likely than not that 
it will, breach the ACNC Act or governance standards.179 Similar words have been 
construed as meaning that the relevant regulator ‘had the relevant belief and there 
were reasonable grounds or cause for that belief’.180 Thus, the requirement for a 
reasonable belief imposes an objective floor to the test: it must be possible to say that 
a reasonable person with the information held by the ACNC would hold the belief.181 
While this test is likely to be procedurally easier than the procedural burden that 
applies at common law to establish a breach of duty by a fiduciary in the exercise of 
their powers, it is unlikely to be significantly different. However, the ACNC can 
institute enforcement actions without seeking a court order, the ACNC’s decision 
stands pending any administrative tribunal review or court appeal and the charity 
bears the burden of proof in review or appeal proceedings.182 Indeed, there are 
suggestions in Waubra Foundation and Commissioner of ACNC that the ACNC Act 
limits the extent to which the Administrative Appeals Tribunal can consider the 
enforcement decision afresh on its merits.183 It is thus the charity that will incur the 
initial additional time and expense in objecting to and seeking review of a decision 
and the charity that will have the more arduous task due to the burden of proof. Hence 
there is a practical advantage held by the ACNC over many other regulators.184  

While there are some differences and difficulties, the governance obligations resulting 
from ACNC registration are not vastly dissimilar to the statutory and common law 
duties that otherwise or additionally apply to charity controllers. The key differences 
likely lie in monitoring and enforcement of those duties. Unlike ASIC, or the 
                                                 
176 Ibid ss60-10, 60-20, 60-25, 60-60. 
177 Ibid pt 4-1. 
178 Ibid pt 4-2, ss165-50, 170-25. Enforcement includes issuing warnings, giving directions, entering 
into enforceable undertakings, seeking injunctions and suspending and removing responsible persons.  
179 ACNC Act s100-5(1).  
180 Story v National Companies and Securities Commission (1988) 13 NSWLR 661, 674 (Young J) 
(‘has reason to believe’) (in relation to revocation of a securities dealer’s licence); Nakkuda Ali v 
Jayaratne [1951] AC 66, 76-7 (Privy Council). 
181 See, eg, Revised Explanatory Memorandum, Australian Charities and Not-for-profits Commission 
Bill 2012 (Cth) [9.36]. 
182 ACNC Act ss 165-40(b), 165-50, 170-10, 170-25. 
183 [2017] AATA 2424, [77] (Bean DP). The comments relate primarily, but not solely, to the time at 
which merits review should take place. Cf Nicholas Aroney and Matthew Turnour, who adopt an even 
more restrictive interpretation of Waubra: ‘Charities are the New Constitutional Law Frontier’ (2017) 
41(2) Melbourne University Law Review (advance) 16-17. 
184 Although, as discussed in Part 4.4, the incorporations association legislation typically provides 
regulators with the benefit of a range of evidentiary assumptions. Some jurisdictions also permit 
association regulators to take particular enforcement actions without a court order: Associations Act 
(NSW) s55; Associations Act (NT) s78. 
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respective Attorneys-General, the ACNC’s core focus is charities. Contrary to the 
ATO’s position, where the loss of tax concessions was frequently too punitive to be a 
realistic option (and often harmful to potential benefit recipients),185 the ACNC has a 
range of compliance responses. For many charitable trusts and some incorporated 
associations, the ACNC now has a better information base and, at least presently, is 
funded to actively regulate the sector. It also has a clearly enunciated list of 
governance duties that it can enforce, unlike the position for the majority of 
incorporated associations, with most jurisdictions largely relying on common law 
duties. Many registered unincorporated associations now have a regulator, when 
previously they did not. Accordingly, it might be anticipated that the ACNC should 
have greater success in enforcing governance obligations than has previously been the 
case, such that governance obligations ought to operate as constraints on some forms 
of accumulation, as discussed in Part 4.3. 

4.6 Conclusion 

Across the various legal forms of charity, controllers are subject to a range of broadly 
comparable duties of loyalty and good faith and of care and diligence that constrain 
accumulation in similar ways. There are some discrepancies in the enforcement of 
these duties, but these have been reduced, at least for registered charities, with the 
advent of a dedicated and resourced regulator, the ACNC. The application of the 
ACNC governance standards and regulatory regime to all registered charities is also 
likely to result in closer alignment of controller duties and of their monitoring and 
enforcement. 
 
Assuming more effective regulation of the controller duties explored above or their 
ACNC governance standard comparators, two key points emerge. First, the 
governance duties and standards are expressly intended to guard against the agency 
costs inherent in loss or misapplication of funds or mission drift associated with 
accumulation of assets. Second, when it comes to an intergenerational allocation of 
benefits, the duties are not so helpful at setting boundaries. Nevertheless, the duties to 
give genuine consideration and to act impartially when exercising a fiduciary power 
do provide some guidance.  
 
The need to act upon genuine consideration means that charity controllers must take 
account of material relevant considerations and should not take account of material 
irrelevant considerations. The duty thus affects the process by which accumulation 
decisions are made, as charity controllers are likely to be obliged to conduct a broad 
survey of the persons who might benefit from pursuit of the relevant charitable 
purpose, along with the relative financial circumstances of these persons in the 
present and the future. As discussed for the Melbourne University example, 
controllers might be expected to survey different classes of benefit recipients such as 
current students and potential future applicants, along with factors such as the 
approximate size of those classes, their degree of financial and educational need and 
the existence of sub-classes such as students and applicants from socio-economically 
disadvantaged backgrounds. To the extent controllers are required under their 
governing rules to preserve some of the charity assets, that would also be a relevant 
consideration. If the survey process uncovers conflicting information about the 

                                                 
185 See, eg, Murray, above n 172, 252-5. 
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persons to whom benefits should be weighted, then controllers might be required to 
dig further. In exercising their powers to retain or distribute assets, controllers would 
then be required to take account of the information uncovered by such investigations.  
 
The duty of impartiality plays a residual role in four ways. First, it informs the 
requirements of genuine consideration by requiring charity controllers to take account 
of the interests of the separate classes of current and future benefit recipients as 
relevant considerations. Second, the concept of fairness between present and future 
classes of benefit recipients may illuminate when a discretion has been exercised 
capriciously. As noted earlier, if the charity controllers retain the majority of income 
and assets for the benefit of persons 500 years hence without compelling grounds, the 
unfairness to current generations is likely to be so unreasonable that no reasonable 
charity controller could have exercised their discretion in that way. Third, the duty of 
impartiality suggests an objective floor to the extent that present (or future) charity 
recipients can be disadvantaged. That is, unless contrary to the advancement of the 
overall purpose, there must be a real benefit in the context of the relevant charity that 
is provided to each of the current and future classes of benefit recipients. Fourth, in 
the rare situation where a charity has separate objects relating to current and to future 
persons, the need to provide some benefit to each class may also require justification 
of material disproportion. In the case of a perpetual permanently endowed charity this 
might even require controllers to exercise their powers in accordance with 
generational neutrality, subject to fluctuating need for the charity’s purposes due to 
changing social, economic, or like conditions. 
 
However, a very broad intergenerational allocation decision-making ambit remains 
for charity controllers as the duties are not clearly articulated in the accumulation 
context and as those duties largely involve process requirements rather than going to 
the merits of the ultimate decision. Troublingly, some evidence suggests that many 
charity controllers may not even be considering these duties. When conducted in 
2006, research by the Charity Commission indicated that many English and Welsh 
charities did not have any formal policy for the retention and maintenance of reserved 
assets, including a significant proportion of charities that held reserves.186 This 
reflects earlier comments in the US context that NFPs frequently do not articulate 
asset accumulation policies to explain why they accumulate assets;187 and more 
systematic research that NFP controllers consciously seek to accumulate assets over 
time without actively planning to employ them in direct support of an NFP’s 
mission.188 Indeed, the fact that there was no explicit Australian regulatory focus on 
reserves until December 2016 heightens the risk that charity controllers are not 
actively considering the appropriate quantum of assets to retain and the purposes for 
doing so.189 
 
                                                 
186 Charity Commission, ‘Tell it Like it Is: The Extent of Charity Reserves and Reserve Policies’ 
(Research Report No RS13, November 2006) 8-9, 11. 
187 Henry Hansmann, ‘Why do Universities Have Endowments?’ (1990) 19 Journal of Legal Studies 3, 
5-6. 
188 Howard Tuckman and Cyril Chang, ‘Nonprofit Equity: A Behavioural Model and its Policy 
Implications’ (1992) 11(1) Journal of Policy Analysis and Management 76, 77. Cf Thad Calabrese, 
‘The Accumulation of Nonprofit Profits: A Dynamic Analysis’ (2011) 41(2) Nonprofit and Voluntary 
Sector Quarterly 300, 312-15. 
189 ACNC, Charity Reserves: Financial Stability and Sustainability (December 2016) 
<http://www.acnc.gov.au/ACNC/FTS/Charity_reserves.aspx>. 
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Accordingly, the next Chapter turns to alternative control mechanisms such as 
administrative schemes and cy-près schemes or the ability to seek external 
administration. The issue is whether such mechanisms can provide a back-stop if 
charity controllers are significantly deferring the use of charity assets.  
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CHAPTER FIVE 

OPERATIONAL RESTRAINTS ON ACCUMULATION: ALTERNATIVE 
CONTROL MECHANISMS 

5.1 Introduction 

The previous Chapter investigated the statutory and common law duties applying to 
charity controllers as a result of a charity’s legal form, along with corresponding 
ACNC governance standards. The conclusion was that the duties and standards 
afforded significant flexibility to charity controllers in relation to accumulation. This 
chapter examines a range of alternative mechanisms arising from a charity’s legal 
form or status as a charity that potentially restrain a charity’s accumulation activities. 
Key amongst them are administrative schemes or cy-près schemes, which enable 
modification of the administrative machinery or charitable purpose of charities. As 
these mechanisms permit the rate of accumulation to be directly altered or 
accumulated assets to be distributed, they are explored in Part 5.2 ‘directly controlling 
accumulation’. Trustee expediency statutory provisions might also result in powers to 
distribute accumulated assets and are examined in the same Part. 
 
External administration, including winding-up or replacement of charity controllers, is 
a fairly drastic and indirect method of controlling accumulation. It is briefly 
considered in Part 5.3. Member-based charities raise additional considerations as they 
typically afford broad powers to members to appoint board members and to amend 
the constitution or rules of association. Members therefore have some ability to select 
representatives who are likely to adopt an accumulation approach that is consistent 
with the members’ views on intergenerational justice. They also have some capacity 
to amend accumulation requirements contained in a charity’s constituent document. 
Part 5.4 thus investigates member action in controlling accumulation. However, the 
investigation is not comprehensive and focuses on key grounds of difference available 
to members. 
 
As for Chapter 4, depending on a charity’s legal form, there are some discrepancies in 
the alternative control mechanisms available. The main difference is that charitable 
trusts are not subject to member action. Greater statutory support for minority 
member action or for external administration also exists for companies limited by 
guarantee and incorporated associations. Nevertheless, the broad applicability of the 
key cy-près and administrative scheme mechanisms and the potential for Attorney-
General or ACNC intervention renders these discrepancies relatively immaterial, so 
the four legal forms are considered jointly, with differences commented upon where 
necessary. 

5.2 Directly controlling accumulation  

There are various mechanisms that could potentially be used to directly control the 
rate of accumulation or access accumulated assets. In particular, the court and, in 
some cases, the relevant Attorney-General, has the ability to settle administrative 
schemes (which alter the administrative machinery of a charitable trust: Part 5.2.1) or 
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cy-près schemes (which vary the charitable purpose of the trust: Part 5.2.3).1 As noted 
by Dal Pont, these principles play a key part in providing a ‘mechanism by which to 
prescribe the means to pursue charitable objects and, crucially, to ensure that those 
objects remain capable of fulfilment over time’.2  
 
Whether based on trustee or analogous obligations or an obligation arising from the 
corporation’s constituent documents, there is authority that non-trust charities are 
subject to the court’s inherent supervisory jurisdiction.3 Further, the reference to a 
charitable trust, scheme or gift, as used in much of the legislation that adds to or 
modifies the cy-près or administrative scheme jurisdiction,4 ought not preclude the 
applicability of these principles to non-trust charities.5 That is because, the provisions 
can be construed sufficiently broadly to encompass obligations to pursue charitable 
purposes imposed under an entity’s constitution, analogously to Liverpool and 
District Hospital for Diseases of the Heart v Attorney-General (Liverpool), or 
because the statutory jurisdiction does not always replace the court’s inherent 
jurisdiction.6 There may be some doubt about jurisdiction if a scheme is inconsistent 
with, rather than in aid of or supplemental to, a statute creating a charity (for instance, 
university establishment legislation, or Acts of Parliament creating hospitals, 
museums or religious bodies).7 This might be the case if the legislation contained a 
mandatory accumulation requirement, although this would be unusual.8 
 
The charity proceedings legislation discussed in Part 5.2.2 also permits various 
persons to seek orders relating to the administration of charities, overlapping to an 
extent with the administrative scheme jurisdiction and so is considered in 
contradistinction to that jurisdiction. While the charity proceedings provisions 
typically refer to a charitable ‘trust’,9 the Liverpool approach again provides a 
reasonable basis for interpreting many of the provisions to include non-trust charities 
                                                 
1 For a general discussion of such schemes, see, eg, Dal Pont’s Law of Charity, [14.6]-[14.7], [14.10]-
[14.13], ch 15, ch 16. 
2 Ibid [14.6]. 
3 See, eg, Liverpool and District Hospital for Diseases of the Heart v A-G [1981] Ch 193, 214 (Slade 
LJ); Re Padbury (1908) 7 CLR 680, 695-6 (O'Connor J); Re Dominion Students Hall Trust [1947] Ch 
183, 186-7 (Evershed J). See also Kostka v Ukrainian Council of NSW Inc [2013] NSWSC 222, [52]–
[56] (Young AJ); MacCurdy-Salisbury Educational Fund v Killian 30 Conn Supp 203, 209-10 (1973) 
(Killian) (Cohen J) (permitting access to endowment capital of corporations). If based on obligations 
analogous to trustees or on obligations arising from the charity’s rules of association, similar reasoning 
should result in the scheme jurisdiction applying to unincorporated association members. 
4 Cf Charitable Trusts Act 1993 (NSW) s9, Trusts Act 1973 (Qld) s105, Trustee Act 1936 (SA) s69B; 
Variation of Trusts Act 1994 (Tas) s5, Charities Act 1978 (Vic) s2. Contra Western Australia, which 
refers to property or income held upon trust or to be applied for any charitable purpose: Charitable 
Trusts Act 1962 (WA) ss7, 8.  
5 See, eg, G Dal Pont, ‘“Charity” and Trusts: Mutuality or Intersection?’ (2016) 10(1) Journal of Equity 
26, 47.  
6 In Western Australia the statutory scheme has replaced the court’s inherent cy-près jurisdiction: 
Taylor v Princess Margaret Hospital for Children Foundation Inc (2012) 42 WAR 259 (Taylor), [43]-
[59] (Edelman J). A similar conclusion is likely for Queensland and Victoria: Dal Pont’s Law of 
Charity, [15.2]. 
7 That is because there needs to be a power to amend the original statute. See, eg, Tudor on Charities, 
[10-112]-[10-136]; Mulheron, 26. 
8 While broad accumulation directions are unlikely, requirements to keep particular property might be 
imposed, such as restrictions on an art gallery from disposing of art unless in compliance with the 
donor’s conditions, or else the consent of the state Governor: Art Gallery of New South Wales Act 1980 
(NSW) ss9, 10. 
9 See nn 36 to 42 and accompanying text. 
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that impose obligations to pursue charitable purposes under their constituent 
documents.10 Trustee expediency provisions are also relevant for charitable trusts and 
are considered in Part 5.2.4. 

5.2.1 Administrative schemes 

The court’s administrative scheme jurisdiction is typically enlivened in order to 
resolve uncertainty in the mode of achieving charitable objects.11 However, some 
descriptions of the jurisdiction are broader, with judges adopting language redolent of 
cy-près grounds such as where the current mode is ‘inadequate or impractical’ to 
achieve the charity’s objects.12 In Western Australia, the administrative scheme 
jurisdiction is also modified and enhanced by statute, permitting broader access 
where: 13  

the administration of the property or income, or the carrying out of the trust, could be 
facilitated by extending or varying the powers of the trustees, or by prescribing or varying the 
mode of administering the trust. 

There is authority for administrative schemes being used to permit accumulation over 
time,14 or to remove stipulations to spend-down charity assets within a set 
timeframe.15 Corish v Attorney-General's Department (NSW)16 also provides a 
precedent for use of an administrative scheme to limit trustee powers, as opposed to 
merely restricting directions contained in a charity’s constituent documents. 
 
Re Killam Estate (Killam)17 provides a Canadian example of a direction to retain 
capital (by reclassifying capital gains as income) being restricted under the inherent 
jurisdiction, enabling distributions of capital gains from perpetual charitable trusts and 
a change to the rate of accumulation by treating capital gains as income.18 The 
scheme was approved so as to permit the trustees to maintain a total return investment 
policy,19 thus maximising total returns, along with a spending level that was intended 
to split that return between current and future benefit recipients in a generationally-
neutral way. Essentially, this involved retaining sufficient assets to protect the 
endowed funds against inflation. If the scheme had not been settled, the trustees 
would need to have chosen between investing in higher income (but lower overall) 

                                                 
10 In Queensland this approach is bolstered as the provisions provide standing to an incorporated 
charity to apply for an order in respect of the relevant ‘trust’: Trusts Act 1973 (Qld) s106(2)(b). 
11 Dal Pont’s Law of Charity, [14.10], quoting Re Gott [1944] Ch 193, 197 (Uthwatt J). 
12 Corish v Attorney-General's Department (NSW) [2006] NSWSC 1219 (Corish), [9] (Campbell J). 
Other cases have also settled administrative schemes on grounds not based in uncertainty, such as 
administrative practicability, changed circumstances, ‘expediency’ and the existence of tax benefits: Re 
University of London Charitable Trusts [1964] Ch 282, 284-285 (Wilberforce J); Re J W Laing Trust 
[1984] Ch 143 (Laing), 153, 155 (Peter Gibson J); A-G v Dedham School (1857) 23 Beav 350, 356-7 
(Romilly MR). See also Tudor on Charities, [10-015]. 
13 Charitable Trusts Act 1962 (WA) s8. 
14 Hutchinson v A-G (Vic) [2009] VSC 551; Ballard v A-G (Vic) (2010) 30 VR 413.  
15 Laing [1984] Ch 143, 153, 155 (Peter Gibson J). 
16 [2006] NSWSC 1219. Limitation of a range of trustee powers (including powers as to distribution 
and administration of trust assets) in order to preserve tax benefits for a charitable trust. Cf Lutheran 
Laypeople’s League of Australia Inc [2016] SASC 106 (Lutheran Laypeople’s); n 25. 
17 (1999) 185 NSR (2d) 201 (Nova Scotia Supreme Court). 
18 Ibid [67], [78]-[79] (Kennedy CJ). 
19 Total return investment seeks to maximise the combined capital appreciation and income return on 
an investment. 
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return investments, disadvantaging future generations, or higher overall return (but 
lower current income) investments, disadvantaging current generations. Kennedy CJ 
was influenced by cases indicating that the administrative scheme jurisdiction applied 
where ‘the alterations were in the best interests of the beneficiaries [ie, the charitable 
purposes for a charity] and for the better administration of the trust’.20 Kennedy CJ 
held that the trusts reflected an intent to pursue generational neutrality and that the use 
of total return investment in conjunction with access to capital gains ‘modernized and 
updated’ the trusts so as to permit this intention and the charitable purposes to 
‘continue to be accomplished’.21  
 
The US doctrine of deviation is a form of administrative scheme jurisdiction in 
equity.22 In Merchant Bank & Trust Co v Garrett (Garrett),23 deviation was applied to 
enable access to endowed funds. To do otherwise would have meant evicting all of 
the residents of a retirement home (which was the object of a perpetually endowed 
charitable trust) with the income then accumulated indefinitely. The Mississippi 
Supreme Court directed the trustee to pay an annual sum sufficient for the operation 
of the retirement home, comprising income and capital, if necessary.24 Trustees have 
also been permitted to access capital (and express limits applied to their powers) in 
order to meet private foundation tax disbursement and other requirements, so as to 
avoid additional income tax and also material penalty and/or termination taxes.25 
Where the consequences are less serious, it appears courts have been less willing to 
invade accumulated funds.26 The doctrine has, however, also been applied in relation 
to conditions prescribing the annual quantum to be paid to charity recipients but 
where time and inflation have resulted in the annual quantum becoming relatively 
small, compared with the charity’s investment returns. In other words, current 
generations are being disadvantaged. Hartford National Bank & Trust Co v Billings P 
Learned Mission (Hartford)27 provides an example. 
 
Restricting the rate of accumulation or permitting access to retained assets could be 
characterised as rectifying machinery that proves inadequate or impractical to achieve 
the charitable objects in some circumstances. Nevertheless, this would not be due to 
uncertainty and so is likely to be a relatively novel use of the jurisdiction. 
Unsurprisingly, reservations have been expressed about using the courts’ 
administrative scheme jurisdiction to do so, including on the basis that it would give 

                                                 
20 Killam (1999) 185 NSR (2d) 201 [81]. 
21 Ibid [82]-[84]. 
22 A court may permit deviation from a charity’s constituent document, eg a trust deed, if it is 
impossible or illegal to comply or if, due to circumstances unanticipated by the settlor, compliance 
would defeat or substantially impair accomplishment of the charitable purpose. Some states also 
provide for statutory deviation: Westlaw, Bogert’s Trusts and Trustees (September 2016) §396. 
23 33 So 2d 603 (Miss, 1948). 
24 Ibid 604. 
25 Canal National Bank v Old Folks' Home Association of Brunswick 347 A 2d 428, 436-8 (Me, 1975) 
(Wernick J); Davison v Duke University 282 NC 676 (1973) (Davison) (only part of the requested 
access to capital was permitted); Killian 30 Conn Supp 203 (1973); Rockland Trust Co v A-G 976 NE 
2d 801 (Mass, 2012). 
26 For instance, where tax consequences have been less severe: see, eg, US Trust Co v A-G 854 NE 2d 
1231 (Mass, 2006); Davison 282 NC 676 (1973) (as to the accumulated income). Cf Franklin 
Foundation v City of Boston 142 NE 2d 367 (Mass, 1957). 
27 174 A 2d 49 (Conn Supp, 1961). For application of cy-près principles in analogous circumstances, 
see n 81 and accompanying text. 
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the court too great an ability to alter accumulation merely due to expediency.28 
Additionally, to the extent that the charity’s rules set a rate of accumulation or contain 
a bar on the distribution of charity assets, any change will run counter to a clear 
contrary intention, which the court would be reluctant to accept without good cause.29 
It may therefore be slightly easier to use administrative schemes to restrict the rate of 
accumulation under a general power to retain assets.  
 
However, the cases considered above (other than Garrett) all concerned 
administrative scheme applications on the part of charity controllers. They did not 
involve regulators seeking to second guess charity controller decisions. Decisions 
pursuant to powers relate to the operation of the charity machinery, rather than the 
machinery itself. As discussed in Part 4.3.2, courts are typically reluctant to examine 
the merits of charity controller decisions, as opposed to flaws in the decision-making 
process. Indeed, even in the (non-charity) context of Queensland and Western 
Australian provisions that compel the provision and justification of reasons for the 
exercise of trustee powers,30 hence permitting some merits review,31 the courts have 
emphasised the need to apply the provisions cautiously.32 Further, courts in Australia 
and overseas have suggested that the administrative scheme jurisdiction ought to be 
exercised only where there is a ‘practical necessity’ or degree of ‘urgency’ in relation 
to a ‘practical problem’.33 Killam and the US private foundation cases are consistent 
with such sentiments, as the courts only permitted limited access to capital. Garrett is 
slightly broader as the annual sum for operating expenses, while capped, was likely to 
include a significant capital component and to therefore result in the eventual 
depletion of all the endowed funds. 
 
Accordingly, for the exercise of powers to accumulate to denote inadequacy or 
impracticability in the means of pursuing a charitable purpose, it seems logical that 
the accumulation would need to have a very material impact on the present 
advancement of the charitable purposes or upon the on-going balance between present 
and future generations. For instance, a Killam situation in which a charity intended to 
achieve generational neutrality is not in fact distributing in accordance with 
generational neutrality.34 Alternatively, as discussed in Part 4.3.3, the need under the 
duty of impartiality for there to be some benefit for both present and future and for 

                                                 
28 See, eg, Re Stillman Estate (2003) 68 OR (3d) 777 (Stillman) (Ontario Superior Court of Justice) 
[43] (Cullity J); Re Fenton Estate (2014) BCSC 39 (Fenton) (British Columbia Supreme Court) [45] 
(Johnston J). Cy-près principles were ultimately applied in both cases to permit access to capital. 
29 A court would generally be required, in establishing an administrative scheme, to consider whether 
the scheme would involve application of the trust fund as nearly as possible in accordance with the 
intention of the settlor: Joyce Henderson Trustee (Inc) v A-G (WA) [2010] WASC 60, [36] (Hasluck J); 
Philpott v St George’s Hospital (1859) 27 Beav 107, 111-113 (Romilly MR); Dal Pont’s Law of 
Charity, [14.6]. For discussion of the broader relevance of the intentions of creators or initial members 
of a charity cf Tudor on Charities, [10-104]-[10-109]. 
30 Trusts Act 1973 (Qld) s8(1); Trustees Act 1962 (WA) s94. 
31 Re Koczorowski [1974] Qd R 177, 185-6 (Dunn J); Jaques v Public Trustee of Queensland [2008] 
QSC 108 (Jaques), [22] (Wilson J). Contra Burns v Burns [2008] QSC 173, [35]-[36] (Chesterman J). 
32 Re Koczorowski [1974] Qd R 177, 184 (Dunn J); Tierney v King [1983] 2 Qd R 580, 583; Jaques 
[2008] QSC 108, [17] (Wilson J). 
33 Corish [2006] NSWSC 1219, [9] (Campbell J); Lutheran Laypeople’s [2016] SASC 106, [35] 
(Hinton J); Re Vancouver Opera Foundation (2015) BCSC 390, [67] (Griffin J); Re Tollemache [1903] 
1 Ch 457, 462 (Kekewich J); Davison 282 NC 676, 691, 700 (1973). 
34 Cf Part 4.3.3. 



 
 

111 

that benefit to be a real one in the context of the relevant charity.  The Garrett and 
Hartford cases are potential examples. 
 
‘Facilitating’ the administration of a charity may permit a broader approach in 
Western Australia. However, given the range of value judgements involved and the 
need for a close understanding of the particular charity and its operating 
environment,35 a court is likely to face significant difficulties in judging what level of 
accumulation will best ‘facilitate’ the pursuit of purposes, especially when that level 
must respond to changing circumstances over time. A one-off distribution of retained 
assets would pose less difficulty. Accordingly, there may be judicial reluctance to 
settle an administrative scheme under the Western Australian provisions in 
circumstances too far beyond those discussed above, albeit that there may be greater 
scope to force an isolated distribution of ‘excess’ assets. 

5.2.2 Charity proceedings legislation 

Charity proceedings legislation may also permit the court to make orders restricting 
powers or duties to accumulate or enabling access to retained assets. The Charities 
Procedure Act 1812, 52 Geo III, c 101, and succeeding Australian equivalents in most 
jurisdictions,36 were enacted to provide a simpler procedure for persons to bring 
actions in relation to the administration of charitable trusts.37 The legislation typically 
permits the Attorney-General (and other interested persons) to apply for orders on the 
grounds of breach of trust, but also more broadly on the basis that it would assist in 
the administration of the trust.38 The relevant wording refers, for instance, to orders 
being ‘necessary for the administration or management or to the advantage or benefit 
of [a charitable] trust’,39 ‘upon application… give directions in respect of the 
administration of the trust’,40 proceedings deemed ‘necessary or proper… to provide 
for the administration of [a charitable] trust’41 and ‘may apply… for an order… 
giving directions in respect of the administration of the trust or any examination or 
inquiry’.42  
 
The grounds are expressed to apply in addition to breach of trust and so potentially 
enable some merits review of charity controller decisions. In Attorney-General v 
Bishop of Worcester,43 Turner VC suggested, in obiter, that charity proceedings 
legislation left the court considerable discretion as to when it would intervene.44 
Additionally, Turner VC indicated that, at least, it could be applied when this would 
                                                 
35 As to the relevant moral considerations and their practical application, see, Chapter 8. 
36 Victoria has repealed its charity procedings legislation. While no successor legislation applies in the 
Northern Territory, Dal Pont suggests that the Charities Procedure Act provisions continue to apply: 
Dal Pont’s Law of Charity, [14.40]. 
37 See, generally, ibid [14.37]-[14.47]; Metropolitan Petar v Mitreski [2001] NSWSC 976, [7]-[9] 
(Hamilton J). 
38 The New South Wales legislation is potentially more limited by reason of its restrictive definition of 
charitable trust proceedings, the limited circumstances of trust administration in which the court’s 
extended powers are available and the irrelevance of most of the available orders to issues of 
intergenerational justice: Charitable Trusts Act 1993 (NSW) ss5, 6, 7. 
39 Trustee Act 1925 (ACT) s94A(1); Trustee Act 1936 (SA) s60(1). 
40 Trusts Act 1973 (Qld) s106(1). 
41 Supreme Court Civil Procedure Act 1932 (Tas) s63. 
42 Charitable Trusts Act 1962 (WA) s21(1). 
43 (1851) 9 Hare 328 (Worcester). 
44 Ibid 357-8. 
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occur with ‘justice’ to the parties45and with ‘benefit’ to the charity.46 The precursor 
UK legislation has been used as a ground for settling administrative schemes and the 
Australian equivalents could be put to the same use, given they are typically 
expressed in broader terms.47 
 
However, as for the administrative scheme jurisdiction, courts would be reluctant to 
make orders for charity administration that are manifestly inconsistent with 
accumulation requirements contained in a charity’s constituent documents, so as to 
give due regard to the settlor’s or charity creator’s intentions.48 Further, albeit in the 
context of altering an existing scheme, Turner VC has noted the need for ‘the most 
substantial grounds and… the clearest evidence’, due to the impact upon charities of 
the uncertainty created by too ready an interference, and that the Court should not 
seek to interfere in ‘matters of discretion or regulation’.49 This is clearly apposite to 
using charity proceedings legislation to interfere with the exercise of charity 
controller discretions. 
 
While there is less risk that the charity proceedings administration grounds are limited 
to issues of uncertainty in administration, their breadth appears relatively similar to 
the wide approach to the administrative scheme jurisdiction and it appears that respect 
for settlor intent and charity controller discretions is similarly relevant. Accordingly, 
the charity proceedings legislation is likely to restrict accumulation and permit access 
to retained assets in a similar fashion to the administrative scheme jurisdiction. 

5.2.3 Cy-près schemes  

Cy-près principles, as extended or replaced by statute in all Australian jurisdictions 
other than the Northern Territory and Australian Capital Territory,50 could also 
remove accumulation directions and permit distribution of accumulated assets in some 
circumstances.51 The reason that both cy-près and administrative schemes may be 
relevant is that it is often difficult to determine whether an accumulation provision 
goes to the purpose of the charity, or simply the mode of its administration.52 A cy-
près scheme under the statutory extensions or replacements of the common law 

                                                 
45 For instance, because there are no charity objects with interests in the trust property, such that the 
Attorney-General represents all of the objects and therefore that there can be no substantial questions of 
principle arising between different objects. 
46 Worcester (1851) 9 Hare 328, 357-8. 
47 Re Shrewsbury Grammar School (1849) 1 Mac&G 324, 331-3 (Cottenham LC). Australian courts 
have applied charity proceedings legislation to order cy-près schemes: Re Ethel Pedley Memorial 
Travelling Scholarship Trust (1949) 49 SR (NSW) 329, 330 (Roper CJ); Re Dutton (deceased) [1968] 
SASR 295, 297 (Mitchell J). 
48 Cf Lutheran Laypeople’s [2016] SASC 106, [19] (Hinton J). 
49 Worcester (1851) 9 Hare 328, 361. 
50 Trustee Act 1893 (NT) s50AA permits statutory cy-près only in limited circumstances. 
51 The Ontario Law Reform Commission discounted cy-près schemes as a key method for curtailing 
accumulation by charitable trusts: Report on the Law of Charities (1996) vol 2, 414, 429-31. However, 
this should be revisited. The Commission’s assertion that the trust capital has not been disposed of to 
anybody and so is not subject to cy-près is refuted by the discussion of vesting in Chapter 3. The 
Commission’s view that common law cy-près grounds are too narrow to apply is contradicted by the 
developments in the common law and the greater breadth of statutory cy-près explored in Part 5.2.3. 
52 See, eg, n 68 and accompanying text. In the US context, cf Susan Gary, ‘Charities, Endowments, and 
Donor Intent: The Uniform Prudent Management of Institutional Funds Act’ (2007) 41(4) Georgia Law 
Review 1277, 1324-5. 
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principles may be settled where the charitable purposes have ‘ceased to provide a 
suitable and effective method of using the trust property’ having regard to the ‘spirit 
of the trust’ (cessation provisions),53 or where it is ‘impossible, impracticable or 
inexpedient’ to carry out the purpose (inexpediency provisions).54  
 
At common law, cy-près variation is limited to ‘impossibility’ or ‘impracticability’ of 
purpose. Essentially, these grounds cover circumstances where it is or has become 
‘practically impossible’ to pursue a charitable purpose.55 There is some breadth in the 
notion of practical impossibility, including, for instance, situations where, ‘due to the 
lapse of time and change of circumstances, it is no longer possible beneficially to 
apply the property in the exact way that the donors directed it to be applied’.56 
Likewise, particular conditions of charitable gifts have been characterised as 
impracticable where they materially, not necessarily entirely, undermine or impair the 
charitable purpose.57 For instance, a condition requiring that a donated collection of 
books and art not be exhibited on Sundays, which had become obsolete with 
materially greater public attendance at libraries and museums on weekends.58  
 
Assets exceeding the amount required to achieve charitable purposes 
 
Outside the accumulation context, despite some disagreement about the need for a 
general charitable intention, in cases where funds exceed the amount needed for a 
charitable purpose various authorities have applied cy-près schemes.59 Therefore, it 
seems uncontroversial that a cy-près scheme could be obtained where accumulation is 
so excessive that the amount cannot be applied to the charity’s purposes.60 
Nevertheless, given the breadth of many purposes, such as advancement of education 
by a university, or advancement of health by a hospital, it seems unlikely that 
charitable purposes would often be exhausted. The US Re Milton Hershey School 
Trust case,61 although heavily criticised, demonstrates the potential for a very high 
threshold.62 The Pennsylvania Orphans’ Court declined to exercise its scheme 
jurisdiction to permit the trustees to apply $25 million annually of accumulated and 
current income to fund a child development institute that would assist the Hershey 
school and also a broader range of needy children. The trustees were spending around 
$110 million annually on education and support for close to the maximum number of 

                                                 
53 Charitable Trusts Act 1993 (NSW) s9(1). See also Trusts Act 1973 (Qld) s105(1)(e)(iii); Trustee Act 
1936 (SA) s69B(1)(e)(iii); Variation of Trusts Act 1994 (Tas) s5(3)(e)(iii); Charities Act 1978 (Vic) 
s2(1)(e)(iii). The South Australian and Tasmanian provisions also permit a scheme where it is not 
‘reasonably practicable’ to apply the charity property in accordance with the original purpose, having 
regard to various factors. This ground substantially overlaps with the cessation provisions and so is not 
considered separately: cf Dal Pont’s Law of Charity, [16.4]; Re Trusts of Kean Memorial Trust Fund 
(2003) 86 SASR 449 (Re Kean), [68] (Besanko J). 
54 Charitable Trusts Act 1962 (WA) s7(1)(a); Variation of Trusts Act 1994 (Tas) s5(2). 
55 Re Weir Hospital [1910] 2 Ch 124, 140 (Kennedy LJ).  
56 Parker v Moseley [1965] VR 580, 583 (Starke J). 
57 See, generally, Dal Pont’s Law of Charity, [15.23]-[15.25]. 
58 Re Stuart’s Estate (1944) 46 NYS 2d 911 (Surrogate’s Court of New York). 
59 See, eg, Re King [1923] 1 Ch 243; Re Monk [1927] 2 Ch 197. The statutory jurisdiction now also 
typically expressly applies in such situations: Trusts Act 1973 (Qld) s 105(1)(b), Trustee Act 1936 (SA) 
s 69B(1)(b); Variation of Trusts Act 1994 (Tas) s 5(3)(b); Charities Act 1978 (Vic) s 2(1)(b); 
Charitable Trusts Act 1962 (WA) s 7(2). 
60 In the Canadian context, see, eg, Re Fossum (1960) 32 WWR 372, 375 (Davis J).  
61 (Pa CP, Orphans’ Ct Div, December 7, 1999). 
62 See, eg, Governing Nonprofit Organizations, 183. 
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students that the school could accommodate, yet retained over $608 million of 
accumulated income, $4 billion of principal and with the prospect of further 
accumulation.63  
 
In addition, where there has been a lack of use of property, with income accumulated, 
and with time and changed circumstances meaning that the property can no longer be 
beneficially applied as directed, there is authority that the charity assets can be applied 
cy-près.64 Again, these circumstances are unlikely to pertain widely. 
 
Accumulation directions as impracticable conditions 
 
Cy-près schemes have also been identified or applied to accumulation in more 
generally applicable circumstances. Epstein,65 discussed in Chapter 3, appears to treat 
an accumulation direction as an impracticable condition due to the high rate of 
accumulation required. Kaye J indicated that ‘continued accumulation [at a rate of 
60% or 80%]66 of the undisposed balance would render it impossible or impracticable 
to carry out the trust’, which would have permitted a cy-près scheme had a general 
charitable intention been present.67  
 
More controversially,68 several Canadian decisions have also used the cy-près 
jurisdiction in relation to impracticable conditions to retain capital. The cases 
permitted distributions of capital under perpetually endowed charitable trusts, in order 
to meet tax minimum distribution requirements, which would otherwise have resulted 
in loss of tax concessions and a substantial revocation tax.69 Indeed, Re Stillman 
Estate went further, allowing distributions of capital not just to satisfy tax 
requirements, but also beyond this to enable the trustees to adopt a total return 
investment policy coupled with distribution of an amount of the total return roughly 
equal to that remaining after taking account of inflation. In part then, encroachment 
on capital was authorised because generational neutrality would otherwise be 
sacrificed such that the capital retention condition would materially impair pursuit of 
the charitable purpose.70 However, not all accumulation directions will be viewed as 
impracticable directions. For example, in the US context, geographic restrictions that 
reduce the potential recipients of a charity to less than the charity’s capacity, even 
materially (so deferring benefits to the future), have not always permitted cy-près 
reform.71 As noted immediately below, there are cases that have used grounds such as 

                                                 
63 Ibid. 
64 Wallis v Solicitor-General (NZ) [1903] AC 173, 185-6, 189. Specific provisions apply in many 
jurisdictions to lack of use of property by incorporated associations: see Part 6.2.2.  
65 [1984] VR 577. 
66 Depending on the effect of severing a clause providing for a non-charitable purpose recipient. 
67 [1984] VR 577, 585. 
68 The relevant impracticability could also be seen as relating to the mode of achieving the purpose, 
rather than the purpose itself. 
69 Stillman (2003) 68 OR (3d) 777, [15]-[18] (Cullity J). See also Fenton (2014) BCSC 39, [46]-[48] 
(Johnston J). In the Australian context, cf Glasby (Trustees of BCS Foundation) v A-G (NSW) [2017] 
NSWSC 837. 
70 See, eg Stillman (2003) 68 OR (3d) 777, [30] (Cullity J).  
71 Hinkley Home Corporation v A-G 152 A2d 325 (Conn Supp, 1959); Bacon Memorial Home v A-G 
152 A2d 518 (Conn Supp, 1959). Cf Roger Sisson, ‘Relaxing the Dead Hand’s Grip: Charitable 
Efficiency and the Doctrine of Cy Près’ (1988) 74(3) Virginia Law Review 635, 644. 
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inexpediency for settling cy-près schemes where non-geographic restrictions have 
resulted in substantive under-utilisation.72 
 
Statutory cy-près grounds for circumventing accumulation directions and powers 
 
The above instances would not constrain accumulation pursuant to a power, except in 
the unusual circumstances that the accumulated assets exceed those required to pursue 
the relevant purpose, or where circumstances change so that the original purpose can 
no longer be pursued. The statutory grounds are broader and the cessation provisions 
would allow greater regard to ‘considerations of practicality’73 and may permit a 
scheme where the charitable purpose is not being ‘carried out in an economic and 
most effective or beneficial way’.74 In respect of the inexpediency provisions, it 
seems that ‘inexpedient’ likely means that the original charitable purposes have 
‘become unsuitable, inadvisable or inapt’, thus involving ‘value judgment[s]’.75 
Changed social and economic conditions and changes in public policy may be 
relevant to demonstrating that methods are no longer suitable and effective,76 or have 
become inexpedient,77 though inexpedience will not inevitably result from such 
changes.78 Inexpediency might, for instance, arise because charity assets are greatly 
under-utilised due to a lack of potential benefit recipients, so deferring benefits to the 
future, which could arise because changed conditions mean that the purposes are 
relevant to a much smaller pool of potential benefit recipients.79 
 
As a further example, total return investment reflects changes in long term investment 
approaches due to a better economic understanding and increasing societal 
expectations of charity controllers.80 Failure to employ total return investment is 
likely to result in a lower overall return and to prevent charity controllers from 
adopting a generational neutrality approach to distributions. The expanded cy-près 
jurisdiction is therefore likely to permit access to capital to enable total return 
investment contrary to an accumulation direction. It might also be used to require 
charity controllers to exercise retention and investment powers consistently with total 
return investment and generationally neutral distributions in situations where the 
charity is intended to achieve generational neutrality as discussed in Part 4.3.3.  
 

                                                 
72 See n 79 and accompanying text. See also Westlaw, Bogert’s, above n 22, §439; Campbell v Board 
of Trustees of the James Barry-Robinson Home for Boys 260 SE 2d 204 (Va, 1979). 
73 A-G (NSW) v Fulham [2002] NSWSC 629, [17] (Bryson J). 
74 Northern Sydney and Central Coast Area Health Service v A-G (NSW) [2007] NSWSC 881, [26] 
(Windeyer J). 
75 Re McElroy Trust [2003] 2 NZLR 289 (McElroy), [14] (Tipping J) (Court of Appeal) (in relation to 
NZ provisions that mirror those in Western Australia). See also Knowles v A-G (Tas) [2016] TASSC 25 
(Knowles), [15]-[17] (Wood J); Free Serbian Orthodox Church Diocese for Australia and New 
Zealand Property Trust v Dobrijevic (2017) 94 NSWLR 340, [214] (Court of Appeal). 
76 Re Peirson Memorial Trust [1995] QSC 308 (White J); Re Anzac Cottages Trust [2000] QSC 175, 
[21]-[22] (Atkinson J); Cram Foundation v Corbett-Jones [2006] NSWSC 495, [46]-[47] (Brereton J). 
77 Re Radich [2013] NZHC 2944. 
78 McElroy [2003] 2 NZLR 289. 
79 See, eg, Re Radich [2013] NZHC 2944 (scheme relating to a trust to provide postgraduate medical 
scholarships to Edinburgh University as Edinburgh University had become a less desirable medical 
university). 
80 See, eg, Gary, above n 52, 1284-7, 1295-8; Harvey Dale et al, ‘Evolution, Not Revolution: A 
Legislative History of the New York Prudent Management of Institutional Funds Act’ (2014) 17(2) 
New York University Journal of Legislation and Public Policy 377, 386-90, 415-18. 



 
 

116 

However, it is unclear whether cy-près principles can be accessed more broadly where 
charity controllers exercise a power to retain assets in circumstances where lesser 
accumulation would be more beneficial to achievement of the charitable purpose. This 
may be so because lesser accumulation would be a more economically efficient way 
of pursuing particular principles of intergenerational justice or because the rate of 
accumulation is resulting in only nominal benefits for a class of potential 
beneficiaries, such as the present generation. There is an English example of a 
similarly worded ‘cessation provision’ being applied. In Re Lepton’s Charity,81 
property was left on charitable trust to pay £3 per year to the minister of a chapel (ie a 
religious purpose) with the remainder (amounting to approximately £2) for the relief 
of the poor and aged. Several centuries later, the real value of the £3 had dropped and 
the remaining income had increased substantially, to around £788. As discussed in 
Part 4.3.3, an analogy can be drawn between charities for the pursuit of two purposes 
and charities that are intended to benefit present and future generations. In Re 
Lepton’s Charity the cessation provisions were used to order a cy-près scheme 
increasing the minister’s annual payment to £100. Although concerning a direction 
rather than a power, the case demonstrates the potential for a cy-près scheme if the 
application of charity property becomes tilted too far in favour of present or future 
generations.  
 
Further, while Epstein involved mandatory accumulation, what if Epstein had 
concerned the ongoing exercise of a power to retain an equivalent amount of income? 
It would be odd to consider the power an ‘impracticable condition’, but if 
accumulation is running at such a rate that present generations are manifestly being 
disadvantaged relative to future generations, it seems feasible to describe this as not 
being ‘carried out in an economic and most effective or beneficial way’. Likewise, it 
might be described as ‘unsuitable, inadvisable or inapt’.  
 
The likely bounds of cy-près intervention 
 
However, the degree of disadvantage to present generations would need to be 
significant. That is because there remain bounds on when schemes can be obtained. In 
particular, neither the common law, nor the statutory provisions, are targeted toward 
accumulation. Even the expanded cessation provisions would not permit reform 
simply because a differently framed purpose (involving lesser accumulation) is more 
suitable or effective (since the ground requires that the original purpose have ‘ceased’ 
to be a suitable and effective method), is more expedient or, in the court’s view, more 
beneficial to the community.82 In Western Australia and Tasmania, where 
‘inexpediency’ is a ground, merely because it is more expedient to carry out an 
alternate purpose, does not mean that the original purpose is ‘inexpedient’. Case law 
on the NZ provisions that mirror those in Western Australia also indicates that 
inexpediency does not arise solely because the proposed scheme carries out the 
purpose in a better way.83  
 

                                                 
81 [1972] Ch 276. 
82 Re Kean (2003) 86 SASR 449, [56], [68] (Besanko J). See also Mulheron, 110-11; Dal Pont’s Law 
of Charity, [16.5]-[16.7].  
83 McElroy [2003] 2 NZLR 289, [11], [14] (Tipping J). See also Knowles [2016] TASSC 25, [15]-[17] 
(Wood J). 
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In the context of charitable trusts, the origin for such bounds lies in respect for the 
settlor’s intention and hence freedom of alienation of property.84 While incorporated 
charities and unincorporated associations do not so clearly raise issues of freedom of 
alienation of property (they do so in a weaker fashion in relation to donors to the 
incorporated charity),85 they do raise the notion of freedom of association. The charity 
law goal of independence from the state in the selection and pursuit of charitable 
purposes also supports bounds on cy-près intervention, albeit the goal of incentivising 
the production of goods for the benefit of the public in pursuing those purposes 
suggests a balance is at play. ‘Coherence’ is increasingly being recognised as a key 
value of the Australian legal system.86 While the content of ‘coherence’ is still to be 
clarified,87 it can be thought of as comprising several dimensions, including a 
requirement that legal rules reflect the principles that underlie those bodies of rules 
and, potentially, the broader legal system.88 Coherence, in this sense, with the goals of 
charity law, might then suggest that the statutory cy-près provisions should be 
interpreted, where possible, to reflect a balance between independence and the 
production of goods for public benefit.89 Likewise, such coherence should support 
constraints that give due regard to fundamental principles that underlie liberal 
democracy and the Australian legal system, such as freedom of alienation of property 
and freedom of association.90 

Some indications of the need for material disadvantage to present generations and the 
difficulties in applying cy-près principles to accumulation can be discerned from the 
US experience. The authorities indicate that the court has inherent jurisdiction to 
control the ‘reasonableness’ of accumulation. 91 Some cases do not articulate this any 
further, some suggest the court is exercising its deviation (administrative scheme) 
jurisdiction,92 but others expressly treat it as falling within the application of cy-près 

                                                 
84 See, eg, A-G v Sherborne Grammar School (1854) 18 Beav 256, 280-1 (Romilly MR); Re Weir 
Hospital [1910] 2 Ch 124, 131-2 (Cozens-Hardy MR). Limits have also been justified by reference to 
the risks of disincentivising gifts to charity and of a reduction in philanthropic pluralism: see Part 9.3.1.  
85 See, eg, Ontario Law Reform Commission, above n 51, 504; Mulheron, 16. 
86 Miller v Miller (2011) 242 CLR 446, [15]-[16] (French CJ, Gummow, Hayne, Crennan, Kiefel and 
Bell JJ); Equuscorp Pty Ltd v Haxton (2012) 246 CLR 498, [23], [34] (French CJ, Crennan and 
Kiefel JJ). See, generally, Elise Bant, ‘Statute and Common Law: Interaction and Influence in Light of 
the Principle of Coherence’ (2015) 38(1) University of New South Wales Law Journal 367; Ross 
Grantham and Darryn Jensen, ‘Coherence in the Age of Statutes’ (2016) 42(2) Monash University Law 
Review 360. 
87 See, generally, Ken Kress, ‘Coherence’ in Dennis Patterson (ed), A Companion to Philosophy of Law 
and Legal Theory (Wiley, 2010) 521; Stefano Bertea, ‘The Arguments from Coherence: Analysis and 
Evaluation’ (2005) 25(3) Oxford Journal of Legal Studies 369. 
88 Barbara Levenbook, ‘The Role of Coherence in Legal Reasoning’ (1984) 3 Law and Philosophy 355, 
370-4 (‘area-specific’ rather than global coherence); Joseph Raz, ‘The Relevance of Coherence’ (1992) 
72(2) Boston University Law Review 273, 286, 295-6, 309–14 (coherence in specific fields). See also 
Matthew Harding, ‘Equity and Statute in Charity Law’ (2015) 9 Journal of Equity 167, 185-7. Cf 
Grantham and Jensen above n 86, 364-7, 377-82. 
89 Cf Varsani v Jesani [1999] Ch 219, [29] (Morritt LJ). As to the relevance of coherence to the 
interpretation of statute, see, eg, n 90; Bant, above n 86, 368, 373. 
90 For a discussion of such constraining assumptions in statutory interpretation under the concept of the 
‘principle of legality’, see, eg, Pearce and Geddes, [5.2]-[5.3], [5.22]-[5.23], [5.35], [5.46].  
91 Scott and Ascher on Trusts, §39.7.9; St Paul's Church v A-G 164 Mass 188, 203-4 (1895) (St 
Paul’s); Colonial Trust Co v Waldron 152 A 69, 71 (Conn, 1930) (Waldron); Girard Trust Co v 
Russell 179 F 446, 452 (3rd Cir, 1910).  
92 See, eg, Penick v Bank of Wadesboro 12 SE 2d 253, 256-7 (NC, 1940) (Penick); Tumlin v Troy Bank 
& Trust Co 61 So 2d 817, 824-5 (Foster J, referring also to cy-près principles) (Ala, 1950) (Tumlin). 
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principles.93 The reasonableness requirement nevertheless appears somewhat broader 
than even the Australian statutory cy-près jurisdiction. ‘Reasonableness’ is judged ‘in 
the light of the purposes, facts and circumstances of the particular trust’94 and largely 
by reference to duration,95 although quantum and proportion are also particularly 
relevant.96 The rule appears based on notions of when accumulation might be against 
public policy:97  

the limits of an accumulation for the benefit of a charity are subject to the order of a court of 
equity. By this method of solving the difficulty, on the one hand an unreasonable and 
unnecessary trust for accumulation can be restrained, and on the other hand a reasonable 
accumulation can be allowed to carry out the intention of the benefactor and to secure the 
accomplishment of the trust in the best manner…. To apply this principle to the case at bar. It 
seems that to authorize equitable interference with the accumulation directed by the testator 
the accumulation should be unreasonable, unnecessary, and to the public injury. 

The cases that enunciate the rule largely concern the validity of directions to 
accumulate, rather than powers, although some concern the ongoing effect of the 
directions rather than merely their initial validity, such that the court can intervene if 
unreasonable circumstances subsequently result.98 The underlying objective of 
limiting accumulation that is ‘unreasonable, unnecessary and to the public injury’ 
seems relevant, though with slightly lesser force, to powers.   

As examples of the principle in action, a perpetual accumulation of 5% of income 
of an endowed fund has been held reasonable,99 as has the initially higher 
percentage of an accumulation of $10,000 of interest (on capital of $400,000) for 
100 years,100 or 100% of the income for 99 years.101 So too has the perpetual 
accumulation of 25% of the interest of a perpetual trust, for so long as that 
accumulation was not ‘unreasonable’.102 Accumulation of all income on $117,000 
until such time as the fund reached $1m has also been permitted.103 The 
accumulation of the substantial part of the income of several trusts for periods 
ranging from 500 to 1000 years has been found unreasonable.104 These examples 
clearly permit substantial leeway.  
 

                                                 
93 See, eg, Wendell v Hazel Wood Cemetery 72 A 2s 383, 387 (Donges J), 389 (Bigelow J) (NJ App 
Div, 1950); Quinn v Peoples Trust & Savings Co 60 NE 2d 281, 287 (Ind, 1945); Third National Bank 
& Trust Co v Eaton 294 NE 2d 247, 250 (Ohio Ct App, 1972). 
94 Re James’ Estate 414 Pa 80, 90 (1964). See also Trusts of Holdeen 403 A 2d 978, 979 (Pa, 1979). 
95 See, eg, Waldron 152 A 69, 71 (Conn, 1930); Re Booker 682 P 2d 320, 324 (Wash, Ct App, 1984); 
Scott and Ascher on Trusts, §39.7.9. 
96 Woodruff v Marsh 26 A 846, 851 (Conn, 1893) (Woodruff). 
97 St Paul's 164 Mass 188, 203-4 (Lathrop J) (1895). See also Frazier v Merchants National Bank of 
Salem 5 NE 2d 550, 551 (Mass, 1936) (Frazier); Oldfield v A-G 219 Mass 378, 380 (1914). 
98 See nn 96, 102; Mercantile Trust Co National Association v Shriners’ Hospital for Crippled 
Children 551 SW 2d 864, 867-8 (Mo Ct App, 1977); Patillo v Glenn 7 So 2d 328, 332 (Fla, 1942); 
Tumlin 61 So 2d 817, 824-5 (Foster J) (Ala, 1950).  
99 Oldfield v A-G 219 Mass 378, 380 (1914). Cf Re Morris’ Trust 36 Pa D&C 2d 277, 279-80 
(Orphans’ Court, 1965). 
100 Woodruff 26 A 846, 851 (Conn, 1893). 
101 Penick 12 SE 2d 253, 257 (NC, 1940). 
102 Brown v Saake 190 So 2d 56, 59 (Fla D Ct, 1966). 
103 Frazier 5 NE 2d 550, 551 (Mass, 1936). 
104 Trusts of Holdeen 403 A 2d 978, 980 (Pa, 1979). 
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Further, the common law concept was initially imported into the Internal Revenue 
Code in 1950 for mandatory or discretionary accumulation by private foundations, 
which could lose their tax exempt status if the accumulation of income was 
‘unreasonable in amount or duration in order to carry out the charitable… 
purposes’.105 However, the Internal Revenue Code unreasonableness test (and its 
judicial interpretation) has been criticised by a leading US commentator and by the 
US Treasury as insufficiently articulating a standard and as resulting in significant 
uncertainty of application.106 The US Treasury also condemned the provision as 
applying to only ‘the most blatant cases’ of accumulation.107 Accordingly, in 1969 
the tax law unreasonable accumulation test was abandoned for private charitable 
foundations in favour of a mandatory payout percentage.108 

5.2.4 Trustee expediency provisions 

Where a charity is in the form of a trust, general trustee legislation typically permits a 
court to confer powers on trustees where it is ‘expedient’ to do so.109 Expedient has 
been interpreted widely to mean ‘“advantageous”, “desirable”, “suitable to the 
circumstances of the case”’.110 In the case of a charitable trust, that means focussing 
on whether the power would further the trust’s charitable purpose.111 These statutory 
expediency provisions might potentially be used to provide trustees with an express 
power to distribute capital. Indeed, a number of the provisions expressly permit the 
court to make an order that is inconsistent with a requirement in the trust deed.112  

There are several precedents for these provisions being used to authorise trustees to 
distribute the capital of perpetually endowed charitable trusts,113 or to make early 
capital distributions under a charitable trust involving a finite period for retention of 
capital.114 The provisions are thus useful in restraining charity creator control. Of 
course, they would not permit access to capital in all cases, nor enable the distribution 
of all of the capital. Indeed, in Colonial Foundation Ltd v Attorney-General (Vic),115 
Smith J expressed reservations about using the expediency provisions to give trustees 
an unlimited ability to distribute trust capital. Further, despite the breadth of the 
expediency provisions, a number of judgments have suggested that the provisions 
cannot be used to change the purpose or substantive nature of a trust, for which a cy-
près scheme would be necessary.116 Additionally, as standing appears limited to the 

                                                 
105 IRC §504(a)(1) (in its precursor form). 
106 Treasury Department (US), ‘Report on Private Foundations’ (Report for the Committee on Finance 
of the US Senate No S1494, 2 February 1965) 25-6; Marion Fremont-Smith, Foundations and 
Government: State & Federal Law Supervision (Russell Sage Foundation, 1965) 172-5, 177.  
107 Treasury Department (US), above n 106, 26. 
108 Governing Nonprofit Organizations, 264, 272–6.  
109 Trustee Act 1925 (ACT) s81; Trustee Act 1925 (NSW) s81; Trustee Act 1893 (NT) s50A (a 
narrower provision); Trusts Act 1973 (Qld) s94; Trustee Act 1936 (SA) s59B; Trustee Act 1898 (Tas) 
s47; Trustee Act 1958 (Vic) s63; Trustees Act 1962 (WA) s89. 
110 Riddle v Riddle (1952) 85 CLR 202, 222 (Williams J), 214 (cf Dixon J). 
111 Freeman v A-G (NSW) [1973] 1 NSWLR 729, 735-6 (Helsham J). 
112 Trusts Act 1973 (Qld) s79; Trustees Act 1962 (WA) s89(3). The expediency provisions are 
sufficiently broadly worded that the outcome should be the same in the other Australian jurisdictions: 
Dal Pont’s Law of Charity, [14.17]. 
113 Colonial Foundation Ltd v A-G (Vic) [2007] VSC 344, [22] (Smith J) (on-going power).    
114 Norman v Australasian Conference Association Ltd [2008] VSC 573, [17], [27] (Judd J). 
115 [2007] VSC 344, [22]. 
116 See, generally, Dal Pont’s Law of Charity, [14.18]. 

http://www.lexisnexis.com.ezproxy.library.uwa.edu.au/au/legal/search/enhRunRemoteLink.do?ersKey=23_T20109724543&backKey=20_T20109724544&homeCsi=364692&A=0.2497428135922899&urlEnc=ISO-8859-1&&dpsi=009B&remotekey1=REFPTID&refpt=WPWA.OLEG.TRUW62.S89.3&service=DOC-ID&origdpsi=0KF3
http://www.lexisnexis.com.ezproxy.library.uwa.edu.au/au/legal/search/enhRunRemoteLink.do?ersKey=23_T20109724543&backKey=20_T20109724544&homeCsi=364692&A=0.2497428135922899&urlEnc=ISO-8859-1&&dpsi=009B&remotekey1=REFPTID&refpt=WPWA.OLEG.TRUW62.S89.3&service=DOC-ID&origdpsi=0KF3


 
 

120 

trustees,117 the provisions are less effective as tools for grappling with the inter-
generational deferral of benefits, where the issue is not perpetuation of creator control 
but the exercise of charity controller discretions.  

5.3 External administration as a means of indirectly controlling 
accumulation 

If regulators can wind-up a charity or else remove and replace its controllers, these 
may be indirect ways of restricting accumulation.  

5.3.1 Winding-up 

If ASIC is investigating or has investigated matters connected with the affairs of a 
company, then it may apply to the court for compulsory winding up of a company 
limited by guarantee on certain grounds,118 including that it ‘is in the interests of the 
public’.119 The associations incorporation legislation sometimes also provides a public 
interest ground for winding up by the relevant regulator, or the court on application of 
the regulator.120 Public interest tests usually allow regard to a range of policy 
matters.121 Without seeking to limit the range of matters, ‘mismanagement’ or 
‘misconduct’ that undermines ‘confidence in the conduct and management of the 
affairs of a company’122 and multiple breaches of the Corporations Act have 
previously been characterised as justifying a public interest in winding up a 
company.123 The former is on the basis of maintaining investor confidence124 and the 
latter due to the interest in ensuring compliance with the Corporations Act.125  
 
Ensuring compliance with their incorporating legislation applies equally to 
incorporated charities. As to investor confidence, the goals of charity law include 
generating trust and confidence on the part of those giving to and receiving benefits 
from charities that funds received by a charity will be applied to the charitable 
purpose. Indeed, the public interest nature of these matters is evidenced by the 
regulatory framework created by the ACNC Act, which includes the objective 
of supporting ‘public trust and confidence’ in charities.126 Confidence in the conduct 
and management of charities and compliance with incorporating legislation suggest a 
primary focus on breach of charity controller duties or breach of some other rule 
applying to the charity.127 Further, as discussed in Part 2.3, an additional goal of 
                                                 
117 Ibid [14.17]. 
118 Corporations Act ss461, 462, 464 
119 Ibid s461(1)(h). 
120 See, eg, Associations Act (Vic) s127(2)(j). In Tasmania and the Northern Territory, by adoption of 
the Corporations Act grounds (Associations Act (Tas) s32 and Associations Act (NT) s72).  
121 See, eg, O’Sullivan v Farrer (1989) 168 CLR 210, 216 (Mason CJ, Brennan, Dawson and 
Gaudron JJ); Stonnington City Council v Roads Corporation (2010) 30 VR 303, [222] (Osborn J). 
122 ASIC v International Unity Insurance Pty Ltd (2004) 22 ACLC 1416 (International Unity), [136] 
(Lander J). 
123 Public interest basis for applying the just and equitable ground: Ibid [135]-[139] (Lander J). 
124 Ibid; ASIC v AS Nominees Ltd (1995) 62 FCR 504 (AS Nominees), 532–533 (Finn J).  
125 AS Nominees (1995) 62 FCR 504, 532; International Unity (2004) 22 ACLC 1416, [137]. 
126 ACNC Act s15-5(1). 
127 Many of the public interest ground cases do appear to involve multiple breaches of directors’ or 
officers’ duties: Robert Austin and Ian Ramsay, Ford, Austin and Ramsay’s Principles of Corporations 
Law (LexisNexis, November 2017) [10.400.15]). However, no explicit finding of breach is required: 
see, eg, ASIC v Green Pacific Energy Ltd (2006) 59 ACSR 142. 
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charity law is to facilitate the production of goods for the public benefit. This goal 
suggests some requirement for benefits to be produced before too distant a time and, 
to a lesser extent, so does the public confidence goal. Accordingly, the public interest 
ground might be relevant where there has been extensive breach of controller duties to 
act with genuine consideration or to act impartially in relation to accumulation, as 
well as where there is large scale, long-term accumulation even absent a breach of 
controller duties. Outside a breach of controller duties, the need for substantial and 
prolonged accumulation of assets to enliven this ground is also supported by the fact 
that the courts may be reluctant to order a winding-up if another form of relief is 
available and appropriate.128   

5.3.2 Removing and replacing controllers 

Incorporated association regulators in Victoria and the Northern Territory may 
appoint, or apply to the court to appoint, a statutory manager in place of the 
management committee on the grounds that it is in the interests of the association’s 
members or in the public interest.129 As for winding-up, large scale, long-term 
accumulation may therefore enable the appointment of a statutory manager.130 In 
Western Australia, a statutory manager may be appointed where the association is 
‘not functioning effectively in accordance with its objects or purposes or the 
[associations incorporation legislation]’ and where the appointment would ‘improve’ 
the functioning and ‘be in the best interests of the association’.131 ‘Effective’ 
functioning and the best interests of the association are, intentionally,132 vague and 
broad yardsticks. However, for a charity, functioning in accordance with purposes, 
inevitably requires regard to whether it is producing goods for the benefit of the 
public in pursuit of its purposes. So too does the best interests test as the best interests 
of a charitable association focus attention on its charitable purposes. Effective 
functioning would clearly also involve compliance with controller duties and, as 
discussed in Chapter 4, acting in the best interests of a charity, when it comes to 
accumulation, fundamentally involves giving genuine consideration and acting 
impartially. Accordingly, the Western Australian provision is likely to be available in 
similar circumstances to the Victorian and the Northern Territory public interest 
grounds. 

Nevertheless, regulators and the courts are likely to be cautious about replacing 
existing management committee members, given their greater understanding of the 
history and context of the relevant charity, unless there is some indication that the 
committee members intend to act contrary to the public interest or the association’s 
interests. Otherwise, a lesser intervention, such as the settlement of an administrative 
or cy-près scheme may be more in the public interest or the association’s interests. 

                                                 
128 See, eg, Austin and Ramsay, above n 127, [10.386]-[10.387], [10.420]; Cumberland Holdings Ltd v 
Washington H Soul Pattinson & Co Ltd (1977) 2 ACLR 307, 312 (Privy Council); International 
Hospitality Concepts Pty Ltd v National Marketing Concepts Inc (No 2) (1994) 13 ACSR 368, 372. 
129 Associations Act (Vic) s116; Associations Act (NT) s78(1)(e). New South Wales associations must 
also have ‘persistently failed to comply with the requirements’ of the legislation: Associations Act 
(NSW) s55. 
130 However, as a prior investigation into the association’s affairs is required, the public interest ground 
is unlikely to be available in many circumstances beyond breach of controller duties. 
131 Associations Act (WA) s10(2). 
132 Explanatory Memorandum, Associations Incorporation Bill 2014 (WA) 37. 
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Clearly breach of duties may be relevant.133 So too, would a pattern of conduct 
demonstrated by long term and large-scale accumulation.  

ASIC could also seek the disqualification of directors from further management of a 
company, or the appointment of an external administrator. However, this would 
typically result from one or more of the grounds for action, such as breach of the 
duties examined in Chapter 4, or an investigation or the institution of proceedings 
relating to such breach.134  
 
At a broader level, if the relevant Attorney-General perceived that charity controllers 
were retaining too great a proportion of assets, he or she may apply to the courts for 
the removal and replacement of those controllers in limited circumstances. Removal 
and replacement grounds vary between jurisdictions, including whether they are 
enshrined in legislation (which generally refers to it being ‘expedient’ to appoint a 
new trustee and ‘inexpedient, difficult or impracticable’ to do so without the court’s 
assistance)135 or left to the court’s inherent jurisdiction.136 For both jurisdictions, the 
underlying focus is whether leaving the controllers in place will be contrary to the 
security of the trust property or to the efficient administration of the charity and the 
faithful and sound exercise of powers in pursuit of the charitable objects.137 Multiple 
breaches of duty would often fall within this focus and therefore result in removal.138 
Notions of expediency and efficient administration may also enable removal in 
similar limited circumstances to those discussed for the appointment of a statutory 
manager under the Western Australian associations legislation. Further, if the 
Attorney-General was repeatedly successful in obtaining administrative or cy-près 
schemes to access accumulated assets, this might suggest that the charity controllers 
are not efficiently administering the charity in pursuit of its objects. These are wider 
circumstances than available to the ACNC. As discussed in Part 4.5, the ACNC can 
only suspend or remove charity controllers in relation to breaches or likely breaches 
of the ACNC Act or governance standards. 

5.4 Member action 

For charities other than trusts, if members consider that directors or management 
committee members could use or retain assets in a way that is more beneficial to the 
public and to achievement of the charitable purpose, they could remove and replace 
the directors or committee members. Likewise, members may be able to amend the 
charity’s constitution or rules of association to remove requirements to accumulate 
assets or prohibitions on accessing accumulated assets.  

                                                 
133 Cf n 138 and accompanying text. 
134 See, eg, Corporations Act s206C(1) (disqualification), s1323 (receiver); Elizabeth Boros and John 
Duns, Corporate Law (Oxford University Press, 3rd ed, 2013) 454-5; Austin and Ramsay, above n 127, 
[25.030]-[25.060]. Note also the courts’ ‘just or convenient’ powers under the various court rules. 
135 Trustee Act 1925 (NSW) s70; Trustee Act 1893 (NT) s 27; Trusts Act 1973 (Qld) s80; Trustee Act 
1898 (Tas) s32; Trustee Act 1958 (Vic) s48, Trustees Act 1962 (WA) s77. Cf Trustee Act 1936 (SA) 
s36, Trustee Act 1925 (ACT) s70 (to advance the purposes of the trust). 
136 Newsome v Flowers (1861) 30 Beav 461, 471-2; Metropolitan Petar v Mitreski [2005] NSWSC 330, 
[8]-[14] (Hamilton J). As to the applicability of these principles to incorporated charities, see, eg, 
Tudor on Charities, [19-077]. 
137 Crowle Foundation v New South Wales Trustee & Guardian [2010] NSWSC 647, [33]-[34] (Ball J); 
Metropolitan Petar v Mitreski [2005] NSWSC 330, [11]. 
138 See, eg, Newsome v Flowers (1861) 30 Beav 461. 
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5.4.1 Controlling directors 

Replacing directors may not be possible if the dissatisfied members are in a minority, 
whether because board composition mirrors the membership or because the board 
otherwise enjoys majority support. Minority members may be able to seek relief in 
relation to a breach of duty explored in Chapter 4.139 However, these duties have 
already been considered. In any event, where it is not available by way of statutory 
derivative action or under charity proceedings legislation, members may face 
difficulties in establishing standing to seek review, particularly in the case of 
unincorporated associations and incorporated associations in some jurisdictions.140 
 
However, a semblance of merits review of accumulation decisions might be achieved 
through oppression doctrines or provisions, such as Part 2F.1 of the Corporations Act 
or equivalents under some associations incorporation legislation.141 Under such 
provisions, the question is whether accumulation might be said to be contrary to the 
interests of the members as a whole, or oppressive to, unfairly prejudicial to or 
unfairly discriminatory against members. The focus is on the members, not the 
charity’s objects, which provides a point of difference to the constraints considered 
thus far. It also raises difficulties in conceptualising members’ interests in an entity 
that cannot distribute profits or assets to members and that is required to pursue 
purposes for the benefit of persons in a capacity other than as members.142  
 
Nevertheless, directors are expected to act on behalf of the members. If directors fail 
to do so by acting in breach of their duties this may amount to oppression, especially 
if coupled with board inaction in seeking to redress those breaches.143 For instance, 
accumulation carried out to enhance the standing of directors that is in breach of the 
duties to act for proper purposes or to avoid conflicts of interest, or where directors 
exercise powers to accumulate without giving genuine consideration or without acting 
impartially.  
 
Grounds for oppression may also exist beyond mere breach of the duties already 
considered.144 It may be unfairly prejudicial to members to act contrary to a 
‘legitimate expectation’ that has arisen between the members of the company as to 
how it will be managed.145 Expectations of management could potentially include the 

                                                 
139 For instance, by way of a derivative action. 
140 Cf Dal Pont’s Law of Associations, ch 7. 
141Associations Act (SA) s61; Associations Act (Vic) s58; Associations Act (NT) s109. See, generally, 
As to associations incorporation legislation, see generally, ibid [8.71]-[8.77]; Austin and Ramsay, 
above n 127, [10.450.18]. Members and regulators may also seek to wind up an incorporated entity due 
to oppression. 
142 Part 2F.1 or precursors have been applied to companies limited by guarantee: Re Ingleburn Horse 
and Pony Club Ltd [1973] 1 NSWLR 641; Fraser v NRMA Holdings Ltd (1995) 55 FCR 452; 
Australian Securities Commission v Multiple Sclerosis Society of Tasmania (1993) 10 ACSR 489. 
However, the cases typically relate to status as a member or eligibility for election to the board. 
Broader claims of financial and administrative irregularities were unsuccessful in Liosatos v Kefalinian 
Brotherhood ‘O Kefalos’ of NSW [2000] NSWSC 1138 (Bergin J). 
143 Cf Austin and Ramsay, above n 127, [10.450.18]; Re Spargos Mining NL (1990) 3 ACSR 1, 46 
(Murray J). 
144 Austin and Ramsay, above n 127, [10.450.18], citing Wayde v New South Wales Rugby League Ltd 
(1985) 180 CLR 459, 466-8 (Mason CJ, Wilson, Deane and Dawson JJ), 470-2 (Brennan J). 
145 See, generally, Austin and Ramsay, above n 127, [10.450.15]. 
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level of accumulation pursued by a charity,146 although it would probably be 
uncommon for those expectations to be so detailed. Of course, in the case of a creator 
who is now in the minority and who is seeking to preserve a rule requiring 
accumulation, it may be easier to establish an expectation. Additionally, an analogy 
can be drawn with oppression cases on unfair restriction of dividends. Retention of 
profits to build the capital of a company bears some similarities to retaining a 
charity’s assets. Typically, however, the mere decision to retain profits and pay lower 
dividends would not be oppressive or unfairly prejudicial unless coupled with other 
factors.147 For example, a legitimate expectation about accumulation levels as 
identified above, or value-shifting behaviour like the payment of excessive 
remuneration to controllers.148 Reluctance to apply oppression provisions to asset 
retention is likely to be even more marked in the circumstances of a charity where the 
accumulation of assets does not result in members themselves missing out on the 
distribution of those assets. Accordingly, the oppression provisions are likely to 
control accumulation in only limited circumstances beyond breaches of controller 
duties. 
 
Members of companies limited by guarantee and incorporated associations may also 
be able to access winding up on grounds such as the just and equitable ground,149 
which has the potential to apply in a broad range of circumstances.150 A relevant 
strand of just and equitable cases is the ‘failure of substratum’ category, which applies 
in circumstances where the company acts outside the common understanding of the 
members.151 As discussed above for oppression, in limited circumstances it may be 
possible to demonstrate a common understanding as to asset retention. This may be 
the case, for example, if the members form an incorporated charity with an intention 
akin to Warren Buffett of distributing all charity assets within a set time.152 However, 
this ground is unlikely to materially bolster accumulation restraints, especially as a 
court would typically be reluctant to wind-up (and may be precluded from winding-
up) an entity outside an insolvency setting, at least if some other remedy is available 
and the member acts unreasonably in not pursuing that remedy.153 

5.4.2 Amending the constitution to remove accumulation requirements 

To the extent that members can amend accumulation requirements contained in a 
charity’s constituent documents, this would permit future generations to adopt their 
                                                 
146 By analogy, Goldberg J in Szencorp Pty Ltd v Clean Energy Council Ltd (2009) 69 ACSR 365 
referred to the formation of a company for a purpose of undertaking particular activities, subsequently 
disregarded by the directors: 378-9. 
147 See, eg, Re G Jeffrey (Mens Store) Pty Ltd (1984) 9 ACLR 193, 198-9 (Crockett J); Thomas v HW 
Thomas Ltd [1984] 1 NZLR 686. 
148 See, eg, Reid v Bagot Well Pastoral Co Pty Ltd (1993) 12 ACSR 197, 208-9 (Debelle J, King CJ 
and Millhouse J agreeing); Wambo Coal Pty Ltd v Sumiseki Materials Co Ltd (2014) 88 NSWLR 689, 
739-40 (Barrett JA, Bathurst CJ and Beazley P agreeing). 
149 Corporations Act s461(1)(k); Associations Act (NSW) s63(1)(i); Associations Act (Qld) s90(1)(a); 
Associations Act (SA) s41(3)(g); Associations Act (Vic) s126(1)(g); Associations Act (WA) sch 4 item 
10. Cf Associations Act (ACT) s90(i). Tasmania and the Northern Territory adopt the Corporations Act 
grounds: Associations Act (Tas) s32, and Associations Act (NT) s72. 
150 See, eg, Austin and Ramsay, above n 127, [10.388]. 
151 See, eg, Re Tivoli Freeholds Ltd [1972] VR 445, 468-9 (Menhennit J); cf Re NRMA Ltd (2000) 33 
ACSR 595, [91]–[101] (Santow J). 
152 See Part 6.2.1. 
153 Corporations Act s467(4); above n 128 and accompanying text. 
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own interpretation of what intergenerational justice might require or to adopt 
alternative principles of intergenerational justice. Typically, however, more than 
majority support is required to amend a charity’s constitution,154 so tending to 
entrench existing provisions. Further, as partially identified in Part 5.4.1,155 there are 
limits to the ability of majority members to act contrary to the interests of the 
minority, in particular a creator who remains a member. Indeed, the creator may have 
retained special voting rights when creating the charity, for instance by way of 
additional modification requirements,156 further impeding amendment. More 
fundamentally, where asset retention is implicitly required by linking accumulation to 
the charitable purpose, such as limiting particular purposes to a relatively small 
geographic area or including future generations within the charitable purposes, 
members are likely to be precluded from amending the purposes except via 
mechanisms such as cy-près schemes discussed in Part 5.2.157 

5.5 Conclusion 

If charity controllers are significantly deferring the use of charity assets, the 
alternative control mechanisms do provide some means of restricting the rate of 
accumulation and of compelling the distribution of benefits. In particular, 
administrative schemes (and the charity proceedings legislation) are likely to enable 
access to accumulated assets where accumulation has a very material impact on the 
present advancement of charitable purposes or upon the allocation of benefits between 
present and future generations. However, courts are likely to pay significant deference 
where controllers have properly exercised their powers. Cy-près principles should 
permit distribution of retained assets where assets exceed the amount required to 
achieve the charitable purpose. This is unlikely to materially restrict hoarding for the 
next generation as many purposes, such as the advancement of education or health, 
seem nearly inexhaustible. In some circumstances, restrictions on controller powers to 
access capital would probably be removed under cy-près to the extent necessary to 
permit total return investment coupled with a generational neutrality approach to 
distributions. More controversially, very high rates of accumulation that materially 
disadvantage the present generation would likely permit cy-près where mandated and 
also where the accumulation is the result of the exercise of controller powers. 
However, the US reasonableness cases suggest significant leeway and uncertainty.  
 
Nevertheless, inefficiency in accumulation or the requirements of intergenerational 
justice, on their own, are unlikely to provide grounds for an administrative or cy-près 
scheme except in the limited circumstances of permitting total return investment to 
achieve generational neutrality. Moreover, courts are likely to provide significant 

                                                 
154 The constitution of a company limited by guarantee may only be amended by special resolution: 
Corporations Act s136(2). For charities in the form of incorporated associations, a special resolution is 
also generally required: A Sievers and Myles McGregor-Lowndes, LexisNexis, Halsburys Laws of 
Australia: Voluntary Associations (13 May 2015) [435-130]. The requirements for unincorporated 
associations will vary depending on the procedure set out in the rules, though unanimity may be 
required in the absence of a procedure in the rules.  
155 In addition, the doctrine of fraud on the minority would also potentially apply to constitutional 
amendments: see, eg, Austin and Ramsay, above n 127, [10.030]-[10.160]. 
156 See, eg, Corporations Act s136(3). 
157 Note the potential for judicial supervision of member-based charities discussed in Part 5.2, along 
with the Attorney-General’s standing to enforce an incorporated charity’s purposes: Gaudiya Mission v 
Brahmachary [1998] Ch 341, 350 (Mummery LJ), A-G v Coopers’ Company (1812) 19 Ves Jun 187. 
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room for the exercise of controller discretions, such that only fairly blatant cases of 
accumulation would be policed. Significant difficulties and costs also arise from 
accessing rarely used and relatively uncertain mechanisms such as the administrative 
scheme and cy-près scheme jurisdictions, which typically require the court’s 
involvement.158 Indeed, judges and writers have acknowledged that courts have 
‘struggled with the operation and limits’ of doctrines such as cy-près.159 This has 
caused cy-près and administrative scheme principles to be questioned as effective 
means of accessing accumulated assets, including in the US.160 That is even though, 
in the US, the ‘reasonable’ accumulation authorities discussed above permit some 
control and that many states have adopted statutory cy-près grounds such as a purpose 
becoming ‘wasteful’ or ‘inexpedient’.161 
 
External administration controls also exist. However, these are likely to require large 
scale and long-term accumulation, or else multiple breaches of controller duties or 
multiple previous instances of Attorney-General intervention seeking administrative 
or cy-près schemes. In contrast, member action, for member-based charities, 
potentially permits the current members to indirectly take (and delegate) control over 
the level of accumulation in accordance with their own notions of intergenerational 
justice via selection of board members and by approving changes to the charity’s 
constitution. However, where only a minority of members disagree with the 
controllers’ approach to accumulation, members’ options are limited, likely requiring, 
beyond breaches of controller duties, a common understanding as to accumulation and 
spending levels, a circumstance expected to be uncommon. 
 
These alternative control mechanisms also limit charity creators’ control over charity 
assets by permitting change. In particular, member action, as noted immediately 
above. Of course, this is likely to require more than a majority of members to agree on 
changes and, even where such a supermajority is achieve, there are bounds on the 
majority members’ power to act contrary to the interests of minority members, such as 
the charity creator. While, the creator’s ability to exert their control over the other 
members and controllers by way of special voting rights or actions for oppression 
only exists during the creator’s lifetime,162 as discussed in Part 5.4.2, the creator may 
seek to perpetually mandate a level of accumulation by expressing the charity’s 
purpose in a restrictive way.  
 
Alternatively, the creator could establish a perpetual charitable trust, with 
accumulation terms then harder to amend since amendment cannot be achieved by a 
resolution of members. However, in the case of charitable trusts, trustee expediency 
provisions potentially enable trustees to access some, although generally not all, of a 
trust’s perpetually endowed assets where it would be advantageous for the pursuit of 
                                                 
158 See, eg, O’Halloran, 46-49; Mulheron, 139-141. In the US context, see, eg, Melanie Leslie, ‘Time 
to Sever the Dead Hand: Fisk University and the Cost of the Cy Près Doctrine’ (2012) 31(1) Cardozo 
Arts & Entertainment Law Journal 1, 10-15. 
159 Taylor (2012) 42 WAR 259, [53] (Edelman J); Mulheron, 9. 
160 See, eg, Dale et al, above n 80, 420, 437-41; Gary, above n 52, 1325.  
161 While broad statutory cy-près grounds have not been adopted as comprehensively in the US as in 
Australia, as is apparent, some states do have similarly wide grounds. See, generally, Scott and Ascher 
on Trusts, §39.5; Westlaw, Bogert’s, above n 22, §439. ‘Wasteful’ essentially means that the charity 
funds are greater than those needed to carry out the charitable purpose. 
162 After the creator’s death, ongoing exercise of voting rights to maintain the creator’s accumulation 
policies would depend on the views of the person, if any, who inherits those voting rights. 
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the charitable purposes, even in the face of an explicit trust deed prohibition. The 
expediency provisions cannot be used, however, to change the substantive nature of 
the trust, for which a cy-près scheme would be necessary, so that they would be less 
useful in dealing with implicit and purpose-linked accumulation requirements.  
 
Administrative schemes and cy-près schemes should nevertheless enable some access 
to accumulated assets for incorporated and unincorporated charities, albeit there may 
be slightly less scope for such schemes in the uncommon circumstances where the 
charity is established by legislation that contains an accumulation provision. In 
particular, cy-près and administrative schemes could apply to a direction to 
accumulate or a rule precluding access to retained assets that very materially hinders 
the present advancement of charitable purposes or neutrality between present and 
future generations (in the context of a perpetual charity), so as to undermine the 
purpose of a charity. This goes to social and political objections to creator control in 
that it emphasises the significance of producing a public benefit from time to time and 
serves to support intergenerational cooperation.  
 
The cy-près jurisdiction is also relevant where accumulation results in retained assets 
that exceed the amount required to pursue the charitable purpose. However a fairly 
high threshold is likely to apply unless the charitable purposes are articulated very 
narrowly. Further, the under-utilisation of charity assets (for instance, due to limiting 
the purpose to a geographic area or a particular educational institution) and 
consequent opportunity costs, would not necessarily be grounds for a cy-près scheme, 
at least at common law. It is true that the statutory cy-près provisions that apply in all 
Australian jurisdictions other than the territories permit regard to economic and social 
matters in considering whether the charitable purposes have ceased to provide a 
suitable and effective method of using the charity property or where it is inexpedient 
to carry out the purpose. Nevertheless, the mere fact that an alternative purpose or 
method of achieving an ultimate object is more suited to current social conditions or 
more efficient, would not ground cy-près. A more onerous standard applies: the 
selected method must have ceased to be suitable or be inexpedient.  

In summary, alternative control mechanisms such as administrative schemes, cy-près 
schemes or member action do permit a degree of change in charities, so as to restrict 
the level of creator control. Such control mechanisms, along with external 
administration grounds, also potentially preclude accumulation that very materially 
disadvantages the present advancement of charitable purposes or that is long term and 
very large scale. That is, blatantly excessive accumulation can probably be controlled. 
However, a very broad ambit remains for current charity controllers. To see whether 
that ambit is subject to material fetters, the next Chapter turns to several additional 
accumulation restraints that arise from the activities engaged in by a charity. 
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CHAPTER SIX 

OPERATIONAL RESTRAINTS ON ACCUMULATION: ACTIVITY-BASED 
REGULATION 

6.1 Introduction 

In addition to duties and regulators arising from the legal form of a charity or its 
election into the ACNC regulatory regime (Chapters 4 and 5), further accumulation 
restraints may be relevant to particular types of charities based on their activities. For 
instance, charities that conduct fundraising activities (Part 6.2), or that are in receipt 
of government grants (Part 6.3). Charities undertaking regulated services, such as the 
provision of many health or education services (Parts 6.4 to 6.5), or licensed trustee 
companies (Part 6.6) are also subject to additional requirements. These additional 
obligations are particularly pertinent given increased concerns about accumulation for 
some health and education providers and by licensed trustee companies, as discussed 
in Part 2.4.  

This part focuses on the ways in which additional activity-based obligations and 
greater regulatory scrutiny are relevant to accumulation.  

6.2 Fundraising 

Fundraising activities can result in duties and regulatory oversight at the federal, state 
and local government levels. Public fundraising requirements may apply under the 
Corporations Act or the Australian Securities and Investments Commission Act 2001 
(Cth), along with prohibitions on misleading or deceptive conduct under the 
Competition and Consumer Act 2010 (Cth) and the Australian Consumer Law.1 There 
are local government permits for carrying out activities in public spaces and state-
based licensing and regulation of charitable collections, raffles and bingo, as well as 
of gambling, where permitted.2 It is the state and territory regulation of charitable 
collections that is typically most significant for NFPs, and it reflects material 
divergence in approaches.3 Indeed, the Northern Territory does not have laws 
regulating charitable collections and other jurisdictions exempt certain entities, 
sometimes significant classes of entities, from some or all requirements.4 In the 
context of accumulation, three matters are relevant.  
 
Before moving to those matters, it should be acknowledged that there is some impetus 
to reduce or repeal the state and territory fundraising legislation. The Australian 
Consumer Law was recently reviewed and the final report recommended that the 
Australian Consumer Law’s application to charitable fundraising be clarified and that 
consideration be given to whether it should be amended to expressly deal with such 

                                                 
1 Contribution of the NFP Sector, 135-6. 
2 Ibid. 
3 See, eg, Treasury (Cth), ‘Charitable Fundraising Regulation Reform’ (Discussion Paper and Draft 
Regulation Impact Statement, February 2012) 3, 8; Scoping Study Final Report, 41-2; Senate Standing 
Committee on Economics, Parliament of Australia, Disclosure Regimes for Charities and Not-for-
profit Organisations (2008) 95-6. 
4 See, eg, n 41 and accompanying text. 
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fundraising.5 In the current political environment, the below discussion is likely to 
remain pertinent for some time and, in any event, is likely to be relevant to any future 
fundraising-specific Australian Consumer Law provisions. 

6.2.1 Deferral may amount to use for an alternate purpose 

The manner in which fundraising occurs may suggest a time-limited purpose and, 
hence, restrictions on accumulation. For instance, an appeal for funds to assist the 
victims of a tsunami or bushfire would necessitate a time-limited purpose, whereas an 
appeal to contribute to the general funds of a university (were it not exempt from the 
fundraising legislation) might not indicate any time limit on the provision of benefits. 
Seeking donations before the money is truly needed, simply to increase a charity’s 
prestige and that of its controllers might also amount to using donated funds for an 
alternate purpose than that for which the donations were obtained. The legal form 
duties applying to charity controllers regulate the latter example. However, they do 
not address the former time-limited purpose example unless that purpose is a purpose 
of the charity itself (for instance, because the donation results in a charitable trust) or 
a donation obligation arises, such that the duty of care and diligence is enlivened. 
 
Fundraising obligations can fill in some gaps for the first example. First, if a donor 
makes a conditional donation, it may give rise to obligations under the general law 
principles of contract or trust.6 Those obligations might require distribution of the 
donated funds and income within a certain time, as is the case for Warren Buffett’s 
donations to the Bill and Melinda Gates Foundation.7 Where private law obligations 
do not arise (for instance, because donors merely express a non-binding wish) or 
where donor enforcement is muted, state and territory fundraising legislation is 
relevant. If donations are invested and the income accumulated, there may be some 
scope for regulators in New South Wales, the Australian Capital Territory and 
Tasmania to argue that donations have been ‘used’8 or ‘applied’9 for a purpose other 
than the purpose for which they were obtained, thus enlivening regulatory 
enforcement powers such as the appointment of an administrator.10 Of course, as 
examined in Chapter 7, terms such as ‘apply’ or ‘use’ can potentially apply to 
accumulation, a matter contemplated by the New South Wales and Australian Capital 
Territory legislation.11 The New South Wales provision is representative:  
 

Money received in the course of a fundraising appeal which is not immediately required to be 
applied to the purposes or objects of the appeal may be invested only in a manner for the time 
being authorised by law for the investment of trust funds. 

 
                                                 
5 CAANZ, ‘Australian Consumer Law Review’ (Final Report, 2017) 6-7, 75-6. 
6 The conditional gift may be characterised as subject to a trust, a condition or a charge, that the 
donated funds be used for a purpose. As to the differing bases, see, eg, Countess of Bective v FCT 
(1932) 47 CLR 417, 418-20 (Dixon J); Muschinski v Dodds (1984-1985) 160 CLR 583, 604-7 
(Brennan J). See also Part 3.2. 
7 Letter from Warren Buffett to Bill and Melinda Gates, 26 June 2006, 1 
<http://www.berkshirehathaway.com/donate/bmgfltr.pdf>. The conditions also required matching 
distributions of Bill and Melinda Gates Foundation assets. 
8 Collections Act (Tas) s14. 
9 Collections Act (ACT) ss44(1), (2); Fundraising Act (NSW) s20(1). 
10 Collections Act (Tas) s16; Collections Act (ACT) s52 (due to breach of s44); Fundraising Act (NSW) 
s33(2) (due to breach of s20(1)).  
11 Fundraising Act (NSW) s21(1); Collections Act (ACT) s46. 
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The outcome will likely depend upon the nature of the fundraising appeal and the 
extent to which it emphasises a time-limited purpose. Charities registered with the 
ACNC are also exempt from most aspects of the licencing regime in the Australian 
Capital Territory.12 
 
Although slightly differently worded, the Western Australian and Victorian provisions 
and, potentially, the South Australian provisions apply in similar circumstances. The 
Western Australian Minister may revoke a collections licence, including as a result of 
a recommendation by an advisory committee on the ground that funds have been 
‘substantially applied otherwise than for affording the relief for which the money or 
goods were collected’.13 In Victoria, the court can stop an appeal, or the Director can 
deregister a charity, if the appeal is not ‘conducted or administered in good faith for 
the purposes stated to those from whom money was, is being, or will be, sought’.14 
Further, the court can order the distribution of assets if the appeal assets ‘are not 
being, applied for the purposes stated to the people from whom the assets were 
obtained’.15 In South Australia, the ground is that donations have been ‘misapplied’.16 
 
The text of the above provisions does not make a distinction between a donor 
imposing a legal condition and a donor merely expressing a non-binding wish. Nor 
would such a distinction promote the consumer protection purpose of the fundraising 
legislation. Accordingly, the provisions should apply even in the case of non-binding 
wishes. Further, in relation to consumer protection, the Australian Consumer Law and 
some state fundraising legislation may also indirectly restrict accumulation by 
regulating fundraising that is misleading or deceptive due to statements to donors that 
imply less accumulation than ultimately occurs.17  

6.2.2 Public interest and dormant funds-curbs on accumulation 

Some of the fundraising legislation enables access to enforcement provisions in a 
broader range of circumstances. The provisions apply if there is ‘mismanagement’18 
or ‘maladministration’,19 which can be thought of as a failure of charity controller 
duties. The provisions also apply on public interest-focused grounds. For instance, in 
New South Wales and Victoria, that it is in the ‘public interest’ - to the satisfaction of 

                                                 
12 Collections Act (ACT) s14(2). 
13 Collections Act (WA) ss8, 13(2)(a). A further ground is that the charity ‘has ceased effectively to 
carry out any charitable purpose’: s13(2)(d). 
14 Fundraising Act (Vic) ss33A(c)(ii), 34(1)(b). In which case the Director can appoint an administrator 
in relation to the appeal assets: s61B. 
15 Ibid s36(1)(b). 
16 Collections Act (SA) ss6(7)(a), 12(4)(a). 
17 A mere difference between the ultimate degree of deferral and an initial statement will not always 
render the making of the statement misleading or deceptive. As to application of the Australian 
Consumer Law to charitable fundraising (and uncertainty about the range of circumstances in which 
charities will be acting in trade or commerce), see, eg, CAANZ, ‘Australian Consumer Law Review’ 
(Interim Report, October 2016) 13, 15-17; CAANZ, ‘Australian Consumer Law Review’ (Final Report, 
2017) 75-6. As to the inclusion in state fundraising legislation of prohibitions on misleading or 
deceptive statements and/or conduct, see, eg, Dal Pont’s Law of Charity, ch 18. 
18 Fundraising Act (NSW) s33(2) (appointment of administrator); Collections Act (Qld) ss34(1), 
35(1)(d) (potential vesting of donated property in the public trustee); Collections Act (SA) ss6(7)(a), 
12(4)(a) (revocation); Collections Act (WA) s13(2) (revocation). 
19 Collections Act (SA) s17(1)(b) (vesting of funds in the Minister); Collections Act (WA) ss5, 17(1)(b) 
(vesting of funds in the Minister); Collections Act (Qld) s35(1)(f) (vesting of funds in public trustee). 
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a Minister (NSW), an administrative officer or the court (Vic) - to appoint an 
administrator, to stop a fundraising appeal or stop a person fundraising.20 A 
fundraising licence or authority can also be revoked in other jurisdictions on public 
interest grounds,21 or in ‘other circumstances’ or for ‘other reasons’,22 which are 
likely to capture public interest considerations. As the public interest ground goes 
beyond mere failure to comply with duties, it provides an additional curb on 
accumulation.  
 
In considering when it might be in the public interest, some legislation refers 
expressly to whether the fundraising expenses exceed a reasonable proportion of the 
funds raised.23 However, public interest tests typically permit broad recourse to a 
range of policy matters.24 Relevant matters might include the consumer 
protection/public trust and confidence goal of fundraising legislation,25 which would 
clearly be relevant to misleading or deceptive conduct or to failure of charity 
controller duties. The objective of fundraising efficiency is also likely to be relevant.26 
This objective arguably extends to allocation efficiency,27 such that if a charity is 
collecting and accumulating more than it needs, efficiency may favour fundraising by 
other charities that are spending on more pressing needs where expenditure might 
have a larger impact. In addition, public interest grounds may also permit recourse to 
matters such as the goals of charity law. As discussed in Part 2.3.3, one such goal is to 
incentivise the production of goods for the benefit of the public in pursuing charitable 
purposes. This goal suggests some benefits should be produced before too distant a 
time and so might also be relevant where there is large scale, long-term accumulation. 
While the Victorian provisions focus more narrowly on stopping fundraising, the New 
South Wales ground for appointing an administrator could have a real impact on 
accumulation.  

The Dormant Funds Act 1942 (NSW) is also directed toward ensuring the ‘effective 
use’ of charitable funds.28 Although the legislation likely only applies to trusts,29 it 
potentially enables the Commissioner for Dormant Funds to force the use of donated, 
collected or acquired property where, amongst other grounds, ‘for at least the 
immediately preceding six years, the trustees have not used the fund genuinely for the 
purposes for which it was donated, collected or otherwise acquired’, or ‘it is not 
practicable to use the fund for those purposes’, or ‘it is unlikely that those purposes 
will be achieved within a reasonable time’.30 The legislation explicitly countenances 
that the mere retention of assets or income does not amount to a lack of genuine use.31 

                                                 
20 Fundraising Act (NSW) s33(2) (appointment of administrator); Fundraising Act (Vic) ss33A(c)(iv), 
33A(e), 34(1)(c) (stop a fundraising appeal or stop a person fundraising). 
21 Collections Act (Qld) s22(1)(b). 
22 Collections Act (SA) ss6(7)(d), 12(4)(c); Collections Act (WA) s13(1)(e). 
23 Fundraising Act (Vic) s6B. 
24 See Part 5.3.1. 
25 As to this goal, see, eg, Treasury (Cth), ‘Charitable Fundraising’, above n 3, 5-6.  
26 As to this goal, see, eg, ibid 6. 
27 Ibid 5-6 
28 See, eg, New South Wales, Parliamentary Debates, Legislative Assembly, 15 October 1942, 347 
(Martin, Attorney-General); New South Wales Women's Aboriginal Corporation (in liq) v 
Commissioner of Dormant Funds [2004] NSWSC 202, [37], [57] (Master McLaughlin). 
29 See, eg, Dal Pont’s Law of Charity, [16.17]. 
30 Dormant Funds Act 1942 (NSW) s5A(1). 
31 Ibid. 
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Thus a lack of ‘genuine use’ is likely to require some failure on the part of charity 
controllers in exercising their discretionary powers, such as a failure to consider 
exercising a power. If so, this ground is unlikely to apply in circumstances removed 
from those discussed for charity controller duties in Chapter 4. The associations 
incorporation legislation also contains dormancy grounds for winding up an 
incorporated association, which appear even narrower. The grounds apply if an 
association ‘has suspended its operations, or has in effect been dormant, for a whole 
year or more’,32 or ‘suspends its operations for a whole year’,33 or is ‘defunct’.34 They 
could potentially apply where accumulation occurs because charity controllers have 
ceased making decisions.35 

The ‘practicable’ ground likely overlaps with the ‘impracticable’ cy-près ground 
discussed in Part 5.2.3, albeit that cy-près principles need not be followed by the 
Commissioner.36 South Australia and Queensland also permit collected funds to be 
appropriated to, or have their use directed to, another charitable purpose in 
circumstances which mirror some of the cy-près grounds discussed earlier. For 
instance, where it has become impossible, impracticable or inexpedient, or just 
impracticable, to carry out the purpose.37 

The reasonable time ground under the Dormant Funds Act 1942 (NSW) likely covers 
cy-près cases such as Wallis v Solicitor-General (NZ).38 However, it is broader in that 
there is no need to show that due to time and changed circumstances, the property can 
no longer be beneficially applied as directed in pursuit of the charitable purposes. Nor 
is it simply a matter of extending cy-près principles ‘proleptically’ to catch future 
failures, as the statutory cy-près principles permit.39 The focus is on how long it will 
take to achieve the charitable purposes. Accumulation that is so significant that there 
is no material pursuit of charitable purposes for the benefit of current generations 
would likely fall within this ground. However, this is unlikely to be common and such 
accumulation would also likely breach the duty of impartiality as well as permitting 
access to alternative control mechanisms, such as administrative schemes or statutory 
cy-près schemes, as discussed in Chapter 5.  

6.2.3 Reporting 

Reporting is a key monitoring mechanism. To the extent disclosed to donors and the 
broader public, reporting also permits donor enforcement of restrictions and the 
application of market mechanisms to curb accumulation in excess of that implied by 

                                                 
32 Associations Act (WA) s123, sch 4 item 4. 
33 Associations Act (NSW) s63(1)(b); Associations Act (Vic) s126(1)(b). Cf Associations Act (Qld) 
s90(1)(a); Associations Act (ACT) s90(c). 
34 Associations Act (NT) s73(2)(e); Associations Act (SA) s44. Cf Associations Act (Tas) s34. 
35 See, eg, Johnson v Commissioner of Consumer Affairs (NT) [2009] NTSC 4, [50] (Southwood J). 
36 Dormant Funds Act 1942 (NSW) s18. 
37 Charitable Funds Act 1958 (Qld) s5; Collections Act (SA) s16. The Queensland legislation also 
applies where the property is more than sufficient to meet all reasonable requirements for the charitable 
purpose. The Western Australian legislation contains a similar ground: Collections Act (WA) s16. 
38 [1903] AC 173, 185-6, 189. 
39 See, eg, Hunter Region SLSA Helicopter Rescue Service Ltd v Attorney-General (NSW) [2013] 
NSWSC 1749, [37] (White J). 
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the fundraising purpose.40 For charities that must be registered to carry out 
fundraising activities, states and territories typically require a level of financial 
reporting, although some impose this under the registration licence conditions, rather 
than in the regulatory legislation itself.41 Some jurisdictions have removed this 
requirement for charities that are registered with and report to the ACNC.42 To the 
extent that charities raise finance by issuing investment interests (rather than merely 
seeking donations) such as debentures or interests in managed investment schemes, 
financial reporting obligations may exist at the federal level.43 

6.3 Government funding 

Based on financial information provided by charities registered with the ACNC, 
government grants to such registered charities amounted to $61.3 billion in 2016, 
amounting to 43% of total revenue.44 Contractual obligations under government 
funding contracts for the delivery of services or under grants can also be viewed as a 
form of regulation.45 These obligations can, and often do, involve extensive reporting 
requirements, of a financial, organisational, performance-based and activity-based 
nature,46 although their scope differs between government agencies, as well as 
depending on the nature of the particular program. Government grants for an entity’s 
general purposes, rather than for the provision of specified services, can also entail 
substantive financial and non-financial reporting.47  

As an indication of the manner in which obligations may be imposed, the 
Commonwealth Grants Rules and Guidelines set out requirements for the 
Commonwealth to follow in making grants and that potentially apply to contracts to 
fund the delivery of particular services, as well as general purpose grants.48 The 
Guidelines do not mandate the claw-back of surplus funds, although principles of 
achieving value with relevant money and focusing on the achievement of outcomes 
clearly indicate that the efficient use of funds to achieve outcomes is to be promoted 
and monitored.49 However, the template low-risk grant terms and conditions 
                                                 
40 By addressing information asymmetry as a source of market failure: Treasury (Cth), ‘Charitable 
Fundraising’, above n 3, 5-6. 
41 Scoping Study Final Report, 43. There are significant exceptions in some states and territories. For 
instance, Tasmania, which expressly excludes some categories of charities that do not otherwise have 
Tasmanian financial reporting obligations, such as charitable trusts: Collections Act (Tas) s5; 
Collections for Charities Order 2001 (Tas) s4. Certain religious bodies are exempt from the 
Fundraising Act (NSW). 
42 For instance, South Australia (Statutes Amendment (Commonwealth Registered Entities) Act 2016 
(SA) pt 3) and the Australian Capital Territory (Red Tape Reduction Legislation Amendment Act 2017 
(ACT) s18). 
43 See, eg, ASIC, ‘Regulatory Guide – Charities’ (RG 87, 28 September 2016). Charitable fundraisers 
are able to access relief from some requirements. 
44 Australian Charities Report 2016, 53.  
45 Contribution of the NFP Sector, 115; Jonathan Garton, The Regulation of Organised Civil Society 
(Hart Publishing, 2009) 214-17. 
46 See, eg, Scoping Study Final Report, 46; Ernst & Young, Research into Commonwealth Regulatory 
and Reporting Burdens on the Charity Sector: A Report Prepared for the Australian Charities and Not-
for-profits Commission (30 September 2014) 22. 
47 See, eg, ACNC Implementation Taskforce, ‘Governance Reporting Stimulus Paper’ (Stimulus Paper, 
20 October 2011) 4. 
48 Department of Finance (Cth), ‘Commonwealth Grants Rules and Guidelines’ (Guidelines, 2017) 
[2.3]-[2.4].  
49 Ibid [10.1]-[11.5]. See also at [3.5]. 
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developed by the Department of Finance (Cth) to help implement the Guidelines do 
include, as clause 10.1 of schedule 1, that:50 

If any of the Grant has been spent other than in accordance with this Agreement or any 
amount of the Grant is additional to the requirements of the Activity, the Grantee agrees to 
repay that amount to the Commonwealth unless agreed otherwise. 

The template low-risk grant agreement also provides an optional clause relating to the 
purchase of assets with grant funds, since assets will remain with the grantee at the 
end of the grant period. The optional clause includes a requirement to obtain 
Commonwealth approval for the purchase of any assets over $5,000 and mandates 
that assets be used for the purposes of the approved activities.51 This has the potential 
to restrain accumulation of grant funding via asset purchases. 

Similar repayment and asset purchase provisions are applied in the template grant 
agreements utilized by some of the major departmental sources of funding. For 
instance, the Department of Social Services Streamlined Grant Agreement and the 
Comprehensive Grant Agreement.52 See also the Department of Health Standard 
Funding Agreement.53  

In addition, the provision of government-funded services or activities to the public 
can occur under a variety of relationships between government and the non-
government entity that are not limited to contract.54 For instance, the legislative 
obligations accepted on opting-in to a funding regime, as discussed for the education, 
health and aged-care sectors below, can also impose expenditure and repayment 
requirements. 

6.4 Education 

The regulatory frameworks applying to tertiary education providers and to primary 
and secondary schools ensure that teaching and research is carried out with a degree 
of quality and that the provider has a minimum level of organisational capacity, 
including financial viability. To the extent that providers rely on government funding, 
much, though not all, of that funding is tied to the relatively contemporaneous 
carrying out of teaching or research, although tertiary education providers have some 
flexibility to retain some funding. This promotes a minimum level of asset and 
income retention, along with promoting the delivery of a certain amount of quality 
research and education each year. However, student fees and donations represent 
significant alternate sources of income for many education providers and, subject to 

                                                 
50 Department of Finance (Cth), ‘Commonwealth General Grant Conditions’ (July 2014) sch 1 cl 10.1. 
51 Department of Finance (Cth), ‘Commonwealth Low-risk Grant Agreement Template’ (July 2014) 
G7. 
52 Department of Social Services (Cth), ‘DSS Streamlined Grant Agreement – General Grant 
Conditions’ (July 2014) sch 1 cl 10.1; Department of Social Services (Cth), ‘Streamlined Grant 
Agreement’ (May 2014) G7; Department of Social Services (Cth), ‘DSS Comprehensive Grant 
Agreement – Terms and Conditions’ (July 2014) cl 10, 11, 13 (the Comprehensive Grant Agreement 
sets out more detailed rules for asset purchasing approval and asset ownership). 
53 Department of Health (Cth), ‘Terms & Conditions for Standard Funding Agreement’ (March 2015) 
cl 3.6, 5. 
54 Rose Verspaandonk, ‘Outsourcing – For and Against’ (Current Issues Brief No 18, Parliamentary 
Library, Parliament of Australia, 2001) i. 
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the need for a base level of expenditure to meet quality and capacity requirements, the 
regulatory regimes leave material scope for providers to accumulate fees and 
donations. 

6.4.1 Tertiary education 

The Australian tertiary education system comprises a range of providers: public 
universities, several private universities, a large number of non-university higher 
education providers and vocational education and training (VET) providers.55 The 
regulatory arrangements applying to these providers are diverse and complex, 
involving a number of regulators and regulatory networks.56 However, there are 
certain key elements that are relatively unique to education providers, namely: the 
conditions imposed on Commonwealth funding for teaching and research; teaching 
quality accreditation and assurance; and international education accreditation 
requirements. The international requirements are not considered further as they cover 
similar matters to the domestic quality assurance frameworks, as well as addressing 
particular international issues such as visa management.57 

While not all higher education providers receive Commonwealth funding, for those 
that do funding is largely linked to past or proposed research projects, to student 
completions or enrolments, to supporting specific infrastructure, or to activities that 
support these measures.58 The arrangements also make funding contingent on 
compliance with aspects of quality standards and accountability requirements, as well 
as compliance with matters such as financial viability, fairness, various guidelines59 
and, for higher education providers, compliance with a funding agreement and entry 
into a mission-based compact.60 Of relevance to the question of accumulation: 

• The financial viability condition requires that a provider is and is likely to remain 
financially viable.61 

• Fairness includes that providers must ‘treat fairly’ or treat ‘equally and fairly’ all 
current students and all persons seeking to enrol as students.62 This may impose 
some very loose limits as to fairness of provision of benefits over the several 

                                                 
55 DET, ‘Higher Education in Australia: A Review of Reviews from Dawkins to Today’ (Review, 28 
October 2015) 5; Kwong Dow and Valerie Braithwaite, ‘Review of Higher Education Regulation’ 
(Report, Commonwealth of Australia, 2 August 2013) 5-6. VET bodies include government bodies, but 
the focus in this research is on private VET providers. 
56 Dow and Braithwaite, above n 55, 18-22. 
57 The separate registration, accreditation and on-going quality assurance obligations are derived from 
the Education Services for Overseas Students Act 2000 (Cth). 
58 For an overview of Commonwealth funding arrangements for higher education, see, eg, Ian Watt, 
‘Review of Research Policy and Funding Arrangements’ (Report, DET, 30 November 2015) 8-26 (as 
affected by Commonwealth of Australia, ‘Driving Greater Collaboration through University Research 
Block Grants’ (Factsheet 11, National Innovation and Science Agenda, 7 December 2015)); DET, 
Funding (6 November 2017) <https://www.education.gov.au/funding>; DET, About the Skills Sector 
(15 March 2017) <https://www.education.gov.au/about-skills-sector>. 
59 Such as the Commonwealth Grant Scheme Guidelines 2012 (Cth), the Higher Education Provider 
Guidelines 2012 (Cth) and the Higher Education Support (VET) Guideline 2015 (Cth). 
60 See, eg, HESA ss16-25(1)(f), (fa), div 19, s22-15, sub-div 36-F, s41-25, s46-25, sch 1A s6, sch 1A 
s33. 
61 Ibid s19-5, sch 1A s14. 
62 Ibid s19-30, sch 1A s18; Higher Education Support (VET) Guideline 2015 (Cth) s41. 
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cohort years of the enrolled and enrolling students – and hence be an initial step 
toward fair treatment over time. 

• The mission-based compact articulates a higher education provider’s overall 
mission and strategies for teaching and research.63 The compact might therefore 
be expected to impact in general terms on the time that research is undertaken and 
that educational benefits are provided to students. 

In addition, quality assurance is also directly imposed for teaching and research 
training by way of registration and accreditation of institutions and courses,64 on-
going quality standards65 and on-going monitoring by bodies, such as the Tertiary 
Education Quality and Standards Agency (for higher education providers) and 
Australian Skills Quality Authority66 (for VET providers).67 The relevant standards 
again impose requirements, amongst others, as to financial viability and strategic 
planning of future educational activities.68 Quality assurance is indirectly imposed for 
much research funding through the research grant application selection process, 
especially for competitive grants and through Excellence in Research Australia 
assessments.69  

Accordingly, the funding and quality assurance arrangements require tertiary 
education providers to carry out a certain amount of quality research and teaching 
activities, particularly as the unspent portion of some grants70 may be clawed back.71 
Nevertheless, it is possible for providers to retain surpluses from Commonwealth 
grants scheme amounts for Commonwealth supported student places and many 
universities have traditionally used such teaching surpluses to cross-subsidise 
research.72 Research block grants based on historical research projects/funding could 
also potentially provide a surplus over the cost of those outputs or the indirect support 
required for that funded research project. More significantly, increased solicitation of 
donations and fees from full fee paying domestic and international students suggests 
additional sources of income that are not subject to the Commonwealth funding 
requirements discussed above.  

Many universities are also created by their own piece of legislation and so subject to 
specific requirements under that legislation.73 The objects provisions in some pieces 

                                                 
63 HESA s19-110. 
64 This occurs both at the state and the federal level, depending on the particular education provider: 
Dow and Braithwaite, above n 55, 5. 
65 Such as the Higher Education Standards Framework and the VET Quality Framework. 
66 In Victoria and Western Australia these functions are carried out by the Victorian Registration and 
Qualifications Authority and the Training Accreditation Council Western Australia. 
67 DET, About the Skills Sector (15 March 2017) <https://www.education.gov.au/about-skills-sector>; 
Dow and Braithwaite, above n 55, 12-16. 
68 Higher Education Standards Framework (Threshold Standards) 2015 (Cth) s6.2; Standards for 
Registered Training Organisations (RTOs) 2015 (Cth) cl 7.2; Financial Viability Risk Assessment 
Requirements 2011 (Cth). 
69 As to the role of competitive grants in upholding quality, see, eg, Dow and Braithwaite, above n 55, 
21-2. 
70 Commonwealth grant scheme amounts for commonwealth supported places are not subject to a claw-
back of this nature other than in limited circumstances. 
71 See, eg, HESA ss41-10, 41-40, 46-35, pt 2-5; Australian Research Council Act 2001 (Cth) s58 
(research funding). 
72 See, eg, Watt, above n 58, 12-13; DET, ‘Higher Education’, above n 55, 22. 
73 Dow and Braithwaite, above n 55, 20. 
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of legislation explicitly provide for teaching, research and community service 
activities,74 which would mean that at least some level of such activities would need 
to be routinely engaged in so that the university senate or council members satisfy 
their duties. University establishment legislation or public body financial management 
legislation also commonly imposes financial administration, reporting and auditing 
requirements.75 This could influence donors if a university already appears to have 
sufficient assets. Further, universities are typically subject to additional internal and 
external influences that regulate their behaviour.76 External league tables that rank 
education providers on measures comprising a range of teaching and/or research 
matters are likely to be one such important influence.  

6.4.2 Primary and secondary education 

Non-government primary and secondary education providers are subject to state 
regulation relating to registration and to ongoing compliance and review in relation to 
a range of operational quality, safety and organisational capacity requirements 
regarding curriculum, staff qualifications and governance procedures.77 In addition, to 
access funding provided by the Commonwealth via the States, non-government 
primary and secondary school providers must also be approved under the Australian 
Education Act 2013 (Cth). This legislation requires, amongst other things, that 
providers be financially viable and have State permission to provide education 
services;78 have ongoing quality improvement processes in place; and generally 
within the year that it is received79 ‘spend, or commit to spend’ recurrent education 
funding, short term emergency assistance funding and capital funding.80 Failure to 
comply can result in claw-back of funding.81 Significant financial and non-financial 
reporting is also imposed.82 However, as for universities, privately sourced school 
fees and donations are also significant sources of income.83 

6.5 Health & aged care 

This discussion focuses on private hospitals and aged care services as a large number 
are NFPs (including charities)84 and the literature suggests that concerns over 
                                                 
74 See, eg, University of Melbourne Act 2009 (Vic) s5; Monash University Act 2009 (Vic) s5; 
University of Sydney Act 1989 (NSW) s6. 
75 See, eg, University of Western Australia Act 1911 (WA) s41; University of Melbourne Act 2009 
(Vic) s47, pt 6 div 6; Monash University Act 2009 (Vic) s47, pt 6 div 6; Financial Management Act 
1994 (Vic); Audit Act 1994 (Vic); Public Finance and Audit Act 1983 (NSW); Annual Reports 
(Statutory Bodies) Act 1984 (NSW). 
76 See, eg, Dow and Braithwaite, above n 55, 20. 
77 See, eg, Sally Varnham, LexisNexis, Halsbury’s Laws of Australia: Education and Research (20 
September 2013) [160-5]; Education Act 1990 (NSW) pt 7 div 2, pt 8. 
78 Australian Education Act 2013 (Cth) ss 75, 84, 92. 
79 A longer timeframe may be determined by the Minister. 
80 Australian Education Act 2013 (Cth) ss 78(2)(a), 85(2)(a), 93(2)(b); Australian Education 
Regulation 2013 (Cth) ss29, 30, 31; DET, ‘Capital Grants Program (CGP) for Non-government 
Schools: Program Guidelines 2018’ (2018) 9. 
81Australian Education Act 2013 (Cth) pt 8. 
82 Australian Education Act 2013 (Cth) ss78(2)(b), 85(2)(b), 93(2)(c); Australian Education Regulation 
2013 (Cth) ss32 to 40. 
83 David Gonski et al, ‘Review of Funding for Schooling’ (Final Report, Department of Education, 
Employment and Workplace Relations (Cth), December 2011) 37. 
84 Productivity Commission (Cth), ‘Public and Private Hospitals’ (Research Report, December 2009) 
45-6. 
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accumulation are greatest for these bodies.85 The safety and quality standards 
applying to hospitals effectively require a minimum level of activities from year to 
year and ministerial approval of health insurance premium increases indirectly limits 
some fees. However, material scope for accumulation remains. Residential and 
community-based aged care regulation occurs in the context of higher levels of 
government funding and involves a greater focus on fee levels, along with an 
emphasis on quantity of places, quality and safety.86 Again, a certain level of activity 
is required, with less scope for accumulation. 

6.5.1 Health 

The Australian health system includes a diverse range of participants from sole 
general practitioners to medical clinics, public and private hospitals and auxiliary 
services.87 Individual States and Territories have responsibility for licensing private 
hospitals and regulating the safety and quality of health services provided.88 In broad 
terms, the licensing arrangements set safety and quality standards that must be met for 
differing classes of facilities or services89 in order for the hospital to be approved to 
provide those facilities or services,90 as well as imposing suitability requirements for 
operators and licence holders that typically include financial viability.91 Nationally 
agreed safety and quality standards in the form of the National Safety and Quality 
Health Service Standards also apply.92 Safety and quality standards extend, to a 
degree, to matters such as staffing, to minimum numbers of patients for certain types 
of services and to on-going education and quality monitoring, hence requiring a 
certain level of activity by the private hospital.93 

Funding is primarily sourced from private health insurance funds and payments from 
individuals, though still with around 15% of Commonwealth and State government 
funding, including payments under the Medicare Benefits Scheme and Pharmaceutical 
Benefits Scheme (which may therefore involve some direct pricing caps).94 Private 

                                                 
85 See Part 2.4. 
86 As to the foci of aged care regulation, see, eg, Productivity Commission (Cth), ‘Caring for Older 
Australians’ (Inquiry Report No 53, June 2011) Vol 1, 32, Vol 2 appendix F. 
87 Australian Institute of Health and Welfare, ‘Australia’s Health 2016’ (Australia’s Health Series No 
15, 16 May 2016) 23-8. 
88 Ibid 30-1. 
89 For instance, in New South Wales: anaesthesia, cardiac surgery, paediatric services, etc. In Victoria, 
the different categories are medical health services, surgical health services and specialty health 
services. 
90 Australian Institute of Health and Welfare, ‘Australian Hospital Statistics 2012-13: Private 
Hospitals’ (Health Services Series No 57, September 2014) Appendix 125-9. 
91 See, eg, Health Services Act 1988 (Vic) ss71(2)(a), 75(1)(a), 83(1)(c); Private Health Facilities Act 
1999 (Qld) ss13(2)(g), (h), 44(2)(f); Hospitals and Health Services Act 1927 (WA) s26B(4)(b). Cf 
Private Health Facilities Act 2007 (NSW) s31(1)(g). 
92 Australian Commission on Quality and Safety in Health Care, ‘National Safety and Quality Health 
Service Standards (Second Edition)’ (Standards, November 2017). 
93 As to the reach of standards, see, eg, ibid standard 1; Private Health Facilities Regulation 2017 
(NSW) sch 1 standards 11, 23, 24, sch 2 standards 2, 20, 31, 61, 72; Health Services Act 1988 (Vic) 
ss42, 83(1)(h), (i), (j); Health Services (Private Hospitals and Day Procedure Centres) Regulations 
2013 (Vic); Private Health Facilities (Standards) Notice 2016 (Qld) sch standards 1, 6, 7, 8; Hospitals 
(Licensing and Conduct of Private Hospitals) Regulations 1987 (WA) rr6(a), 7(1); Department of 
Health (WA) ‘Licensing Standards for the Arrangements for Management, Staffing and Equipment: 
Private Hospitals’ (October 2017) standards 1, 2. 
94 Figures are based on the 2011-12 year: Australian Institute of Health and Welfare, above n 90, 22-4. 



 
 

139 

hospitals that receive funding from private health insurers or under the Medicare 
Benefits Scheme are required to be declared by the Minister under the Private Health 
Insurance Act 2007 (Cth). Matters that the Minister considers in making a declaration 
include the nature of the facility and the range of services provided, as well as 
whether state licences and accreditations are in place.95 As private health insurers are 
required to obtain ministerial approval for premium increases under the Private 
Health Insurance Act 2007 (Cth), this may result in an indirect constraint on fees and 
hence ability to accumulate. 

6.5.2 Aged care 

The Aged Care Act 1997 (Cth) is the principal regulatory instrument.96 In order to 
receive Commonwealth funding, for instance, residential aged care and home or 
community-based aged care service providers must be approved under the Aged Care 
Act 1997 (Cth)97 and are subject to on-going safety and quality standards as well as 
monitoring.98 Approval is based on ability to meet quality standards, as well as a 
range of other matters including the applicant’s ability to provide aged care and to 
ensure sound financial management.99 The major funding sources are based on the 
number and needs of residents or care recipients and the provision of care to those 
residents/recipients.100 Care providers are also required to maintain minimum staffing 
levels, provide a minimum level of services and comply with a range of accreditation 
standards such as Accreditation Standards (for residential care) and Home Care 
Standards (for home care).101 Mandatory provision of services, along with some 
restrictions on fees,102 clearly imposes a requirement for aged care activities to be 
undertaken while imposing limits on the build up of surpluses from the provision of 
such services. 

6.6 Licensed trustee companies 

As noted in Chapter 2, based on data as at 2013, licensed trustee companies (LTCs) 
administer charitable trusts holding around half of all charitable trust assets.103 LTCs 
are professional trustees prescribed by regulations to the Corporations Act and that 
are required to hold an Australian financial services licence (AFS licence) for the 
provision of traditional trustee company services, which include administering a 
charitable trust.104 The Corporations Act 2001 (Cth) ch 5D sets out a regulatory 
                                                 
95 Private Health Insurance Act 2007 (Cth) s121-5(7). 
96 The States also have power to legislate with respect to aged care and have responsibility for a range 
of associated matters (such as building design and food and drug preparation and storage). For an 
overview of state regulation, see Anita Sekar, LexisNexis, Halsbury’s Laws of Australia: Social 
Welfare and Services (27 January 2014) [380-5010]-[380-5130]. 
97 Or have entered into a grant agreement in the case of home support. 
98 Aged Care Act 1997 (Cth) s7-1; Department of Health (Cth), ‘Commonwealth Home Support 
Programme’ (Programme Manual, 2017) 77-90. 
99 Aged Care Act 1997 (Cth) s8-3. 
100 For residential care and home care subsidies see ibid div 42, div 44, div 46, div 48. The use of 
Commonwealth Home Support Programme funding is regulated by way of agreement: Department of 
Health (Cth), ‘Home Support’, above n 98, 77. 
101 Aged Care Act 1997 (Cth) s54-1. 
102 See, eg, ibid ch 3A; Quality of Care Principles 2014 (Cth) rr7, 13; Fees and Payments Principles 
2014 (No 2) (Cth); Department of Health (Cth), ‘Home Support’, above n 98, 75-82. 
103 CAMAC, ‘Administration of Charitable Trusts’ (Report, May 2013) 17. 
104 Corporations Act ch 5D. See, especially, s601RAC. 
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regime for LTCs. The regime requires an LTC to be a fit and proper person and to be 
capable of providing traditional trustee services,105 contains rules about LTC fees,106 
imposes duties on LTC officers and employees107 and restricts the level of voting 
power a person is permitted to hold in an LTC.108 The AFS licence requirements 
bring further obligations. Some relate to the integrity, competence and organisational 
capacity of the LTC. Amongst other things, the LTC must have adequate resources,109 
have office holders who are of good fame and character and who are competent110 and 
have adopted an appropriate risk management framework.111  Some requirements 
relate more directly to trust administration. For instance, the AFS licence 
requirements to do all things necessary to ensure that services are provided 
‘efficiently, honestly and fairly’112 and to provide a financial services guide to the 
charitable trust settlor.113 

The above requirements clearly go to the fitness and capacity of LTCs and their 
officers and employees and hence help reduce the accumulation agency costs of 
mission drift or loss of trust assets. Indeed, the duties imposed on LTC officers and 
employees relate to acting honestly, acting with due care and diligence, not making 
improper use of information or position and taking reasonable steps to ensure LTC 
compliance with the Corporations Act and AFS licence conditions.114 They therefore 
reflect a number of the controller duties discussed in Chapter 4, as well as extending 
to LTC specific requirements.  

However, the LTC requirements do not appear to address the timing of benefit 
provision, other than helping to ensure an LTC’s capacity to give genuine 
consideration to intergenerational matters. It is also possible that, where LTC fees are 
based in some way on the level of trust assets, LTCs might seek to maintain or 
increase trust capital to enhance their fees.115 When reviewing LTC administration of 
charitable trusts, CAMAC received divergent submissions on the reasonableness of 
fees charged by LTCs and ultimately recommended both ‘stewardship audits’ of the 
reasonableness of LTC fees116 and the addition of a ‘fair and reasonable’ fee 
requirement.117 Notably, post-Ch 5D charitable trusts administered by LTCs appear to 
involve fees determined by agreement between the LTC and settlor (on an unspecified 

                                                 
105 Ibid s601RAB(2A). 
106 Ibid pt5D.3. 
107 Ibid pt 5D.4. 
108 Ibid pt 5D.5. 
109 Ibid s912A(1)(d). 
110 Ibid ss912A(1)(e), (f), 913B. 
111 Ibid s912A(1)(h). 
112 Ibid s912A(1)(a). As to the scope and impact of this requirement, see, eg, Paul Latimer, ‘Providing 
Financial Services “Efficiently, Honestly and Fairly”’ (2006) 24(6) Company and Securities Law 
Journal 362. 
113 Corporations Act pt 7.7 div 2. 
114 Ibid pt 5D.4. 
115 See Part 2.4.1. Suggestions have also been made that charity controllers may seek to maintain the 
existence of a charity in perpetuity in order to ensure fees: Ray Madoff, Immortality and the Law: The 
Rising Power of the American Dead (Yale University Press, 2010) 107-8. 
116 CAMAC, above n 103, 5, 7, 25-31, 34. 
117 Ibid 10-11, 34-7. The existing requirement to ensure that services are provided ‘efficiently, honestly 
and fairly’ would already appear to offer some bulwark against unfair or unreasonable fees. 
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basis) or based on a statutory percentage of the annual value of trust assets, rather than 
on the statutory income (and one-off capital) commission approach.118   

6.7 Conclusion 

In addition to the restraints imposed by controller duties and the alternative control 
mechanisms explored in Chapters 4 and 5, the activities engaged in by a charity can 
also result in limits on accumulation. For instance, charities undertaking fundraising 
are potentially subject to slightly greater constraints on retention of the solicited funds 
as a result of private law obligations or fundraising regulation. This might involve a 
Warren Buffett-style condition that donated funds be spent within a set period (see 
Part 6.2.1), or, as a result of fundraising legislation requirements that funds be used 
for the purpose raised, a charity assertion or donor wish that collected funds be spent 
within a certain time. The existence of any such assertion or wish will depend on the 
nature of the fundraising appeal. For example, it is more likely for a disaster relief 
appeal than for a university’s endowment fundraising drive.  

However, the above fundraising restrictions are based on the private choices of donors 
in selecting an express or implied time limit for their donation, or of charity 
controllers in framing the specific fundraising purpose and its temporal nature. They 
do not require the donor or charity controllers to have regard to particular matters, 
such as intergenerational justice, in making those choices. Nor do they preclude a 
donor from requiring the charity controllers to retain assets, as discussed in Part 4.3.1. 
Only some jurisdictions go further. The New South Wales fundraising legislation does 
provide for appointment of an external administrator on public interest grounds, 
which permits greater recourse to considerations of efficiency and intergenerational 
justice and to the underlying goals of charity law. Dormant funds legislation in New 
South Wales, South Australia and Queensland, that applies where it is not practicable 
to use collected funds for the purpose collected, may also allow limited consideration 
of efficiency and intergenerational justice principles in a similar fashion to the cy-près 
jurisdiction. Indeed, the New South Wales legislation focuses on the reasonableness 
of the time between collection and use of collected funds to a greater extent than is 
permitted for cy-près schemes. 

Those in receipt of government funding may also be subject to claw-back of unspent 
funds under the terms of the funding agreement. Further, the funding and quality and 
safety assurance legislative regimes for education, health and aged care providers 
such as universities and non-profit hospitals, impose a range of pertinent 
requirements. For instance, requirements as to financial viability, but also recoupment 
of unspent funds, as well as the obligation to provide a certain amount of 
contemporaneous quality teaching, research and care.  

Thus, it is first worth noting that the requirements for education, health and aged care 
providers and for LTCs, that go to viability and capacity, act as mechanisms to reduce 
agency costs arising from mission drift or shirking.  

                                                 
118 Ibid 23-4. Fees for administering charitable trusts where services began after the commencement of 
Ch 5D in May 2010 are capped in one of three ways: as agreed by the settlor and LTC (s601TBB); on a 
(one-off) capital and (ongoing) income commission approach (ss601TDB, 601TDC); or an annual 
management fee capped at 1.056% of the value of trust assets (ss601TDB, 601TDD). 
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Second, activities-based regulation applying to sectors such as education, health and 
aged care does require a base level of activity for the benefit of present generations. 
Fundraising obligations may in limited circumstances also preclude indefinite 
accumulation of solicited funds. Nevertheless, this activities-based regulation is 
somewhat piecemeal in its coverage of charities. It also does not appear to be 
informed by any normative approach to the allocation of benefits between 
generations, albeit that it is possible to incorporate considerations of intergenerational 
justice and efficiency into service levels set for government funding, or within 
fundraising and dormant funds legislation public interest or practicability tests. 
Activity-based restraints also leave in place significant opportunities for accumulation 
by charities.  

Third, the state’s ability to intervene under fundraising or dormant funds legislation in 
some circumstances and to set expenditure and service-provision conditions for 
government funding does also mean that the current generation has some ability to 
alter accumulation approaches over time. However, the ability to alter accumulation 
for reasons of efficiency or intergenerational justice appears relatively narrow under 
the fundraising and dormant funds legislation. In addition, relying primarily on the 
state to implement a changed approach to accumulation is potentially inconsistent 
with the charity law goal of independence of charities. 



Chapter 7 has been removed 
for copyright or proprietary 

reasons. 

It has been published as: Murray, I., 2015. Charity accumulation: 
interrogating the conventional view on tax restraints, Sydney law review, 
37(4), 541-568.
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CHAPTER EIGHT 

INTERGENERATIONAL DISTRIBUTION OF BENEFITS 

8.1 Introduction 

Having examined the various legal restraints on accumulation in Chapters 3 to 7, it is 
now possible to evaluate how they collectively address each of the three issues raised 
by accumulation and also to consider how they might be reformed to better address 
those issues. The three issues of the intergenerational distribution of benefits, the 
question of which generation gets to decide the intergenerational distribution and the 
potential for increased agency costs are investigated in Chapters 8 to 10, with this 
Chapter 8 focusing on the first. 

Turning to the intergenerational distribution of benefits, as set out in Part 2.5.4, 
accumulation enlivens the social concern that a charity is achieving insufficient public 
benefit for the present generation. It raises questions such as whether it is appropriate 
for a charity to simply exist in order to enhance pluralism for the present generation 
while it is accumulating assets? Is it appropriate for there to be no or only low public 
benefit for the generation that provides the resources a charity accumulates or the tax 
concessions that shelter accumulated income? Looking to the charity law goals 
discussed in Part 2.3, it is implicit in the goal of facilitating and incentivising the 
production of goods (including social and political benefits such as pluralism and 
enhancement of the conditions for autonomy) that some public benefits ought to be 
produced before the end of time. Arguably, the trust and confidence goal also bolsters 
this conclusion. These goals demonstrate the need for public benefit to be produced 
for society within some finite timeframe, but they provide limited guidance about 
determining the appropriate time.  

From a practical perspective, grappling with the issue is critical too. While hoarding 
by Australian charities does not appear systemic at present, most charities have 
surplus net assets, with some charities or parts of the charity sector holding material 
amounts of net assets at the same time as acting to increase those assets.1 Various 
concerns about accumulation have also been mooted in Australia and abroad and the 
US experience suggests that charities such as universities, religious charities, 
foundations and hospitals may build very substantial reserves over time.2 Tuckman 
and Chang have also found evidence that the more assets a NFP holds, the greater its 
rate of accumulation is likely to be.3 

It is evident from Chapters 3 to 8 that charity controllers are subject to a range of 
duties and mechanisms that ensure some regard be given to both present and future 
potential benefit recipients and this position is outlined in Part 8.2. However, it is also 
apparent that those duties and mechanisms largely lack a normative benchmark, such 
as intergenerational justice, to determine the timing of benefit distribution. That is not 
to say that the current rules preclude recourse to such a normative basis, but that they 
do not directly require it.  

1 See Part 2.4.1. 
2 See Part 2.4.2. 
3 Cyril Chang and Howard Tuckman, ‘Why do Nonprofit Managers Accumulate Surpluses and How 
Much do they Accumulate?’ (1990) 1(2) Nonprofit Management & Leadership 117, 133. 
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Part 8.3 thus examines whether intergenerational justice could act as a normative 
basis for charity controllers’ choices about how to allocate benefits between current 
and future generations. It also considers the role that efficiency might play in such 
decision-making. Part 8.4 then investigates the practicalities of attempting to 
incorporate principles of intergenerational justice into rules that constrain charity 
accumulation. Both general issues of practicality and specific reform options are 
considered. The aim is to better incorporate a normative basis for benefit distribution 
while at the same time protecting the potential benefits from accumulation and 
retaining consistency with the goals of charity law.  

However, before proceeding, recall that the temporal issue will impact in different 
ways depending upon a charity’s purpose and the means it uses to achieve that 
purpose. The considerations that apply to a charitable trust established to collect and 
distribute bushfire disaster relief will diverge from those relevant to a university 
intended to last in perpetuity. Nevertheless, to remain relevant to as broad a group of 
charities as possible, this chapter looks in general terms at the gaps in existing 
constraints and proposes reforms that would better promote an intergenerational 
balance.

8.2 Approach of the existing accumulation rules 

As discussed in Chapter 4, charity controllers, be they trustees, company directors or 
committee members, are subject to a range of common law and statutory duties of 
care, skill and diligence and of loyalty and good faith. However, these duties, or their 
ACNC governance standard comparators, are not aimed at the timing of benefit 
provision. Some guidance is provided by the duties to give genuine consideration and 
to act impartially when exercising a fiduciary power. These duties mean that charity 
controllers must take account of material relevant considerations and should not take 
account of material irrelevant considerations. Charity controllers would thus likely be 
obliged to conduct a broad survey of the classes of persons who might benefit from 
pursuit of the relevant charitable purpose, along with their relative financial 
circumstances, in the present and the future. This procedural requirement is subject to 
the rule that the charity controllers cannot act capriciously. Further, there is likely to 
be an objective floor to the extent to which present or future charity recipients can be 
disadvantaged, although that floor seems broad, merely requiring some real benefit be 
provided to current and future classes of benefit recipients.  

However, as the requirements are not clearly articulated and as judicial review is 
focused on maintaining the integrity of the process rather than on the merits of the 
ultimate decision, there is significant flexibility for charity controllers. Additionally, 
as noted in Chapter 4, there is reason to suspect that many charity controllers are not 
aware of the requirements. The increasing public expectations of charities mentioned 
in Chapter 1 highlight the need to address this risk, particularly given the potential 
impact it could have for public trust and confidence in the charity sector. 

As explored in Chapter 7, there are two key tax rules that bolster the controller duties 
outlined above. First, to be exempt from income tax a charity must, amongst other 
requirements, ‘apply its income and assets solely for the purpose for which [it] is 
established’. Second, a minimum annual distribution requirement, generally of 5% or 
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4% of the market value of a fund’s net assets, applies for certain deductible gift 
recipient charitable ancillary funds. Assuming that recipient organisations use the 
funds within a reasonable time, the minimum distribution rule promotes some 
spending for the present, although the rate appears insensitive to an individual 
charity’s circumstances. However, while the income tax exemption rule may 
discourage material retention of resources in practice, the better view is that the rule 
does not permit the ATO to monitor accumulation beyond ensuring compliance with 
the charity’s governing rules and the law. In this way, the rule acts as a fall-back to 
controller duties, rather than an additional constraint. 

Further, the scope of alternative control mechanisms (Chapter 5), such as 
administrative schemes, cy-près schemes, external administration and trustee 
expediency provisions, particularly when applied at the instigation of a regulator 
rather than charity controllers, is relatively confined. Such controls potentially 
preclude accumulation that very materially disadvantages the present advancement of 
charitable purposes or that is long term and very large scale. However, such 
mechanisms are likely to be attended by significant difficulties and costs and to leave 
a broad ambit to charity controllers. For member-based charities, member action in 
selecting or replacing the board is likely to provide a broader avenue. Of course, there 
may be no such restraint in practice if the members are too numerous to exert 
effective control over the board or if the members and the board coincide.  

The activities-based restraints examined in Chapter 6 require that some benefits be 
provided to the current generation in selected areas, such as education, health and 
aged care. Where charities engage in fundraising, fundraising legislation may limit 
more extreme levels of accumulation and government funding presents an opportunity 
for the contractual imposition of minimum activity levels. Nevertheless, the coverage 
of activities-based regulation is haphazard and is not informed by any particular 
normative approach to the intergenerational allocation of benefits. In addition, as 
expressed in more detail in Chapter 3, the better view is that the rules against 
remoteness and against accumulation do not fetter accumulation by charities. 

Thus, the legal rules discussed in Chapters 3 to 7 are deficient in addressing the 
timing issue. The deficiency arises largely from the fact that the rules do not directly 
target the timing of benefit provision, such that their coverage is uncertain and 
somewhat limited. More fundamentally, a further implication is that they do not 
clearly incorporate a normative basis for determining intergenerational timing, 
although the rules could possibly be interpreted along lines consistent with the 
principles of intergenerational justice. The only rule that directly targets the timing of 
benefits is the minimum annual distribution requirement that applies to a small subset 
of charities: ancillary funds. As discussed in Chapter 7 and Part 8.4.3, there is some 
link to a normative basis for this rule in that the distribution rates appear to have been 
based on broad notions of generational neutrality. Nevertheless, the link is only 
implicit and is, in any event, only true of some strains of intergenerational justice and 
only partial in that the rules are insufficiently sensitive to particular charity 
circumstances. 
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8.3 A normative basis for intergenerational distribution of benefits 

The intergenerational choice of recipients of charity benefits involves, by definition, 
matters of distribution. The extent to which charity controllers should be subject to 
obligations in retaining or distributing charity assets, so as to distribute benefits to 
different generations, is essentially a matter of moral philosophy, or, if the perspective 
is constrained to social cooperation, of political philosophy.4 Intergenerational justice 
is discussed in Part 8.3.1 as a potential philosophical basis. Of course, economic 
matters will also be relevant to that decision, since the efficiency with which 
resources are allocated between generations may affect the quantity of resources to be 
distributed (see Part 8.3.2). 

8.3.1 Intergenerational justice 

Chapter 8.3.1 has been 
removed for copyright or 
proprietary reasons. 
It has been published as: Murray, I., 2017. Nudging charities to balance the needs of 
the present against those of the future, in, Levy, R.  et al. (eds), New directions for 
law in Australia: essays in contemporary law reform, ANU Press, 2017, 347-356

4 Decisions about how to allocate resources are fundamentally moral (or, in a more limited sense, 
political) decisions: Wilfred Beckerman, Economics as Applied Ethics: Value Judgements in Welfare 
Economics (Palgrave Macmillan 2011); Matthew Adler, Well-Being and Fair Distribution: Beyond 
Cost Benefit Analysis (Oxford University Press, 2012) ch 1, ch 2; George DeMartino, ‘Economics and 
Justice’ in Rhona Free (ed), 21st Century Economics: A Reference Handbook (SAGE, 2010) 525, 525-
32. As noted by these authors, economic efficiency criteria themselves involve the application of
certain ethical perspectives.



 173 

8.3.2 Interaction with economic efficiency 

In addition to the ethical decisions that charity controllers must make about how to 
allocate resources across generations, the manner in which that allocation is 
implemented will have efficiency ramifications.40 In particular, this requires charity 
controllers to take account of opportunity costs,41 so they must therefore consider a 
broader range of options for an intergenerational transfer than merely retaining cash 
reserves. For instance, capital assets created today, such as infrastructure, may endure 
for many years, to the benefit of future generations. Some benefits may last forever 
and provide benefit to all generations, such as discovering the cure for a disease or 
preserving a particular open space for the community.42 

Having identified the issue, ‘economic efficiency’ needs to be defined. In the context 
of the allocation or reallocation of resources, the literature typically uses the term in 
two ways.43 First, an efficiency gain means a Pareto improvement in the sense that no 

40 See, eg, David Weisbach and Cass Sunstein, ‘Climate Change and Discounting the Future: A Guide 
for the Perplexed’ (2009) 27(2) Yale Law and Policy Review 433, 447-51; Mark Harrison, ‘Addressing 
Wellbeing in the Long-Term: A Review of Intergenerational Equity and Discount Rates in Climate 
Change Analysis’ in Andrew Podger and Dennis Trewin (eds), Measuring and Promoting Wellbeing: 
How Important is Economic Growth (ANU Press, 2014) 629; Louis Kaplow, ‘Discounting Dollars, 
Discounting Lives: Intergenerational Distributive Justice and Efficiency’ (2007) 74(1) University of 
Chicago Law Review 79, 84-5. This issue has raised significant controversy in the environmental field.  
41 See, eg, Richard Revesz, ‘Environmental Regulation, Cost-benefit Analysis and the Discounting of 
Human Lives’ (1999) 99(4) Columbia Law Review 941, 1007-9; Dexter Samida and David Weisbach, 
‘Paretian Intergenerational Discounting’ (2007) 74(1) University of Chicago Law Review 145, 154-9. 
42 See, eg, Klausner, above n 38, 426. 

43 See, eg, Robin Boadway and Michael Keen, ‘Redistribution’ in A Atkinson and F Bourguignon 

(eds), Handbook of Income Distribution (North Holland, Vol 1, 2000) 677, 683; Victor Claar, ‘Ethics 
and Economics’ in Rhona C Free (ed), 21st Century Economics: A Reference Handbook (SAGE, 2010) 
891, 897.  
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person is worse off as a result and at least one person is better off. The Pareto 
approach thus requires that the outcomes from the different allocations of resources 
are ranked based on persons’ well-being and it is the basis of welfare economics.44 
Since using resources in one way prevents them being used in another, the use that 
maximises their contribution to economic welfare should be selected.45  

Second, economic efficiency could mean a potential Pareto improvement in that the 
reallocation satisfies Kaldor-Hicks efficiency so that the gains to the winners exceed 
the gains to the losers and so, theoretically, the winners could pay compensation to the 
losers so that no person is worse off. Due to the rare conditions in which a 
reallocation will be a Pareto improvement as opposed to a potential Pareto 
improvement, including the difficulty of instituting mechanisms to actually 
compensate losers, Kaldor-Hicks efficiency is the type that is normally employed as a 
decision-making tool.46 For instance, the ability of a charity to compensate losers 
might depend on the type of benefits provided by the charity (such as whether it can 
increase the fees for its services to obtain the compensation amounts) and its specific 
purpose.  

Cost benefit analysis, typically based on Kaldor-Hicks efficiency, is a common 
approach to determining the economic efficiency of the allocation of resources.47 Cost 
benefit analysis generally looks to the aggregate of the amounts that each person is 
either ‘willing to pay’ (if better off under the proposed method) or ‘willing to accept’ 
(if worse off under the proposed method) for a particular method of reallocating 
resources.48 Proxies may need to be used to determine the values of these amounts 
and for some costs and benefits there may be very difficult questions of valuation.49 
Different outcomes from the different ways of allocating resources are thus ranked 
based on the aggregates of the willing to pay and the willing to accept amounts for 
each outcome. 

There is a significant body of research being undertaken into measuring the net value 
to the community of activities undertaken by organisations such as charities, including 
spillover costs and benefits, such as the role of charities (and accumulation) in 
enhancing pluralism and autonomy.50 In fact, a range of tools already exist that enable 
measurement of the level of public benefit achieved by a charity. For instance, the 
‘social return on investment’ (SROI) method, which is based on cost benefit analysis, 
is widely used in the NFP sector and looks to the net social, environmental and 
economic value of activities.51 SROI thus adopts a much broader approach to the 

44 See, eg, Adler, above n 4, 5, 61-88. 
45 See, eg, Beckerman, above n 4, 52-3. 
46 Economic Analysis of Law, §1.2; Massimo Florio, Applied Welfare Economics: Cost-Benefit 
Analysis of Projects and Policies (Taylor and Francis, 2014) 200-2. 
47 See, eg, Mikael Svensson, ‘Cost-Benefit Analysis’ in Rhona C Free (ed), 21st Century Economics: A 
Reference Handbook (SAGE, 2010) 275, 276; Adler, above n 4, 88-114. 
48 Svensson, above n 47, 276-9.  
49 Ibid; Florio, above n 46, 123-37. In particular, it is very difficult to value non-market goods: see, eg, 
Frank Ackerman and Lisa Heinzerling, Priceless: On Knowing the Price of Everything and the Value 
of Nothing (New Press, 2004) 35-40. This is clearly relevant to a range of goods produced by charities, 
such as enhanced pluralism and autonomy. 
50 See, eg, Contribution of the NFP Sector, 29, 34, 48-52. 
51 See, eg, Jeremy Nicholls et al, ‘A Guide to Social Return on Investment’ (Guide, SROI Network, 
January 2012). 
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range of costs and benefits to be valued than is typically the case. Nevertheless, tools 
such as SROI are in their early stages of development and, even when fully 
developed, there is likely to remain a reasonable amount of discretion, particularly in 
identifying the relevant costs and benefits and in assigning a value to them, which 
would frequently require untangling many other causal factors.52 Such uncertainty 
does not make it impossible to use tools such as SROI to form a view on the 
comparative benefit of two modes of charity. However, it does suggest that costs and 
benefits are likely to result in valuation ranges and that differences would need to be 
material before a distinction should be drawn. 
 
In addition, the standard cost benefit analysis does not take account of intra- or 
intergenerational distributions of resources. In part this is because cost benefit 
analysis does not involve interpersonal comparison of resource distribution, since it 
involves aggregating costs and benefits across society so that quite different 
allocations of resources might be equally efficient in the sense of achieving the same 
overall benefit.53 Further, the pre-existing allocation of resources is likely to impact 
on the willing to pay and willing to accept amounts of individuals, as persons who 
hold more resources are likely to be willing to pay or accept more than those with less 
resources.54 Cost benefit analysis is therefore likely to favour the preferences of those 
already holding more resources, including the allocation of additional resources to 
those persons.55 Accordingly, for charity controllers to rank different 
intergenerational resource allocations and methods of achieving those resource 
allocations, additional tools to cost benefit analysis will be required. For example, 
social welfare functions, which are discussed next in Part 8.4 have been used in 
conjunction with cost benefit analysis56 or in place of cost benefit analysis57 to 
incorporate interpersonal comparisons of the distribution of well-being.58 

8.4 Implementing a focus on intergenerational justice 

There are significant theoretical and practical impediments to implementing 
obligations based on theories of intergenerational justice. The key theoretical 
difficulty, as discussed in Part 8.3.1, is that while there are common themes, various 
reasonable theories of intergenerational justice exist.  
 

                                                 
52 See, eg, ibid 28-62; Svensson, above n 47, 276-9. 
53 Anthony Ogus, Costs and Cautionary Tales: Economic Insights for the Law (Hart Publishing, 2006) 
30; Irene van Staveren, ‘Efficiency’ in Jan Peil and Irene van Staveren (eds), Handbook of Economics 
and Ethics (Edward Elgar, 2009) 107, 107; Adler, above n 4, 92. 
54 See, eg, Economic Analysis of Law, §1.2; Ackerman and Heinzerling, above n 49, 77-81, 149-52. 
55 Irene van Staveren, above n 53, 109-111; Ackerman and Heinzerling, above n 49, 149-52. 
56 See, eg, Beckerman, above n 4, 57-61, 199-207; Svensson, above n 47, 280. For instance, by looking 
to the point of intersection between economic efficiency possibilities and a social welfare function. 
Cost benefit analysis can also be applied to resource reallocation methods suggested by social welfare 
function analysis: Weisbach and Sunstein, above n 40, 447-51. 
57 Use of a basic utilitarian, consumption-focused social welfare function in place of cost benefit 
analysis is relatively common in some fields, such as environmental regulation and climate change: 
see, eg, Matthew Adler and Nicholas Treich, ‘Prioritarianism and Climate Change’ (2015) 62(2) 
Environmental & Resource Economics 279. See also n 67. However, this practice is controversial: 
Harrison, above n 40, 655-6; Weisbach and Sunstein, above n 40, 447-51.  
58 See, generally, Chris Jones, Applied Welfare Economics (Oxford University Press, 2006) 26-37. 
Adding distributional weightings to cost benefit analysis (Florio, above n 46, ch 7) effectively 
transforms the analysis into the application of a social welfare function: Adler, above n 4, 109-11. 
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The practical difficulties include the potential need to take account of other systems 
for achieving distributive justice, the most significant being the state’s role in 
collecting and re-distributing assets. Would intergenerational justice demand that 
charities be compelled to conserve assets so as to counterbalance insufficient 
governmental regard for future generations?59 How would charity controllers or other 
decision-makers determine this? In essence, what is required is an investigation into 
the overall distributional implications of the tax and transfer system, along with wider 
economic and social institutions, behaviours and conditions.  

Equally, practical matters would require regard to issues such as whether future 
generations might be wealthier and so potentially less deserving of resources.60 Such 
an assumption might explain why the court permitted encroachment on capital in 
Merchant Bank & Trust Co v Garrett61 so as to prevent the current residents of a 
retirement home from being evicted, but with the consequence of eventual closure of 
the home. Consideration would also have to be given to whether the particular 
benefits bestowed by a charity will become comparatively more or less valuable with 
time, such that it may be more efficient to provide those benefits to the current 
generation if they will become less valuable, or to skew benefits to later generations if 
they will become more so.62 For example, a particular charity’s purpose may be of 
more relevance to current than future generations, perhaps because the symptoms it is 
addressing are likely to become less prevalent. An instance of this might be a charity 
treating malaria, which may become less relevant if the Bill & Melinda Gates 
Foundation’s goal of eliminating malaria is realised.  
 
Alternatively, preserving and maintaining a piece of the natural environment or of 
existing cultural practices may provide greater public benefit over time if the broader 
environment becomes more degraded or cultural practices are forgotten, or because 
rising wealth means that future generations value those items more highly.63 
 
Given these theoretical and practical obstacles, Part 8.4.1 examines the use of social 
welfare functions as a tool to alleviate the practical problems. However, social welfare 
functions are not a panacea. In light of the remaining obstacles, potential reforms to 
the existing accumulation rules are thus considered in Parts 8.4.2 to 8.4.5. The 
reforms do not represent the universe of possibilities. The possibility of leaving 
intergenerational justice to the state in Part 8.4.2 was selected as it responds to the 
difficulty of charity controllers taking account of the state’s distributive functions. 
The mandatory distribution rate and regulatory intervention reforms in Parts 8.4.3 and 
8.4.4 are examples of measures that have been adopted in Australia or overseas to 
address intergenerational distribution of benefits. They thus seem ripe for broader 
application. The more process-oriented reform in Part 8.4.5 that focuses on charity 
controllers giving due regard to intergenerational justice in their decision-making is 
                                                 
59 Kotlikoff has previously suggested that US government policy imposes a larger net tax and transfer 
burden on future than on current generations: Laurence Kotlikoff, Generational Accounting: Knowing 
Who Pays, and When, for What We Spend (Free Press, 1993) 29, 115, 222. Recent Australian budget 
and tax debates suggests a similar concern: National Commission of Audit, ‘Towards Responsible 
Government’ (Phase One Report, February 2014) i-ii; Treasury (Cth), ‘2015 Intergenerational Report: 
Australia in 2055’ (Intergenerational Report, March 2015) iii. 
60 See, eg, Revesz, above n 41, 1003. 
61 33 So 2d 603 (Miss, 1948). Discussed in Part 5.2.1. 
62 See, eg, Klausner, above n 38, 426. 
63 Kaplow, ‘Discounting’, above n 40, 99-101. 



 
 

177 

an attempt to build on the existing duties that apply to charity controllers in operating 
charities. 

8.4.1 Social welfare functions as tools to assist with the practical difficulties 

Whilst they have limits,64 social welfare functions derived from welfare economics 
can provide insights into how to maximise social welfare in pursuit of a particular 
distributional preference.65 They thus incorporate some regard for efficiency in 
pursuing a selected ethical basis for the distribution of welfare. The ethical basis can 
be an intergenerational distributional preference, with social welfare functions having 
been employed by government and non-government organisations in the contexts of 
environmental regulation (eg the Stern review)66 and energy policy to help allocate 
costs and resources amongst different generations.67 Intergenerational applications of 
social welfare functions have also occurred in relation to taxation reform68 and 
healthcare.69 Referring back to the principles of intergenerational justice discussed in 
Part 8.3.1, social welfare functions have been developed to apply a range of 
intergenerational justice principles, such as prioritarianism, sufficientarianism or 
utilitarianism.70 Indeed, it is worth emphasising that despite subsequent references to 
‘utilities’, while a social welfare function involves consequentialist ethics, it is not 
necessarily utilitarian. 
 
A social welfare function is a decision-making tool. It operates by applying a 
mathematical function (the social welfare function or set of functions) to represent the 
utilities of individuals across generations as numbers, so as to rank each potential 
outcome from an action, such as a resource allocation action, based on the utility 
numbers generated.71 The utility numbers represent the well-being of each person.  
Ultimately, the objective is to rank the outcome utilities over the selected time 
frame.72  
 
Both in determining utilities and in ordering outcome sets of utilities, social welfare 
functions help illuminate and operationalise key intergenerational issues. For instance, 
utility is most commonly measured as the value placed on the consumption of a 
bundle of resources (so that an allocation of extra resources to a person would permit 
increased consumption) or on individual incomes.73 In requiring utilities to be 
ascertained for each person, the social welfare function obliges decision-makers to 
                                                 
64 See, eg, Boadway and Keen, above n 43, 681-2. Key limits are explored in the subsequent 
discussion.  
65 See, eg, Jones, above n 58, 26-37, ch 3. 
66 Nicholas Stern, The Economics of Climate Change: The Stern Review (Cambridge University Press 
2007) ch 2, ch 2A, ch 6. 
67 See, eg, Revesz, above n 41, 993; Partha Dasgupta, ‘Time and Generations’ in Robert W Hahn and 
Alistair Ulph (eds), Climate Change and Common Sense: Essays in Honour of Tom Schelling (Oxford 
University Press, 2012) 101, 102-3. 
68 Bernard Salanié, The Economics of Taxation (MIT Press, 2003) ch 6. See also n 88. 
69 Cf Alan Williams, ‘Intergenerational Equity: An Exploration of the “Fair Innings” Argument’ (1997) 
6(2) Health Economics 117, especially at 129; Lars Østerdal, ‘Axioms for Health Care Resource 
Allocation’ (2005) 24(4) Journal of Health Economics 679. 
70 See, especially, Adler, above n 4, ch 5. 
71 See, eg, Boadway and Keen, above n 43, 680-683. 
72 For a useful synopsis of the ranking mechanisms of different social welfare functions, see, eg, Adler, 
above n 4, ch 5. 
73 See, generally, Jones, above n 58, 26-37, ch 3.  
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think about how different starting levels of resources might impact on the change in 
utility achieved by increasing those resources. A typical, though not entirely 
uncontroversial, approach is that persons with fewer resources will derive greater 
marginal utility from a unit of consumption than persons with more resources.74 Thus, 
if it is anticipated that economic growth will make future generations better off, 
utilities derived from the consumption of resources deferred to future generations 
ought to be discounted on the assumption that individuals will derive lower marginal 
utility from additional consumption enabled by the transfer.75 Using this reasoning 
Hansmann has suggested, in relation to university endowments, that universities 
should borrow to subsidise current students.76  

Such an approach may need to be moderated for certain matters. For instance, the 
impact on utility of interpersonal comparisons with contemporaries.77 In addition, 
regard should be had to the possibility that, if future generations are better off (in 
human and financial capital), they may value certain charitable pursuits more highly 
or be able to more productively pursue a charitable purpose with given resources; and 
hence obtain greater utility from the allocation of resources to those pursuits.78 For 
instance, if the value of environmental features, or cultural, religious or health matters 
increases with increasing income, then no or only minimal discounting of utility will 
be required.79 Utility also provides a lens in thinking about a charity whose purpose is 
of more relevance for current generations, such as the malaria treatment charity noted 
above. Lower, or no, marginal utility from malaria treatment would be expected for 
future generations who live in a world in which malaria has been eliminated. 

An obvious limit of conceiving of utility in these ways is that it does not encapsulate 
broader notions of what people value for a good life. That is because it is based on 
restricted notions of preference-satisfaction (eg as to consumption but not other 
matters) and because it may inadequately address the impact of disadvantaged or 
advantaged life-histories on preferences and hence on the level of utility derived from 
consumption in pursuit of those preferences.80 This may be less of an issue for a 
charity looking at the distribution of resources amongst a relatively homogenous 
group of people such as a soup kitchen, but may present greater problems for a 
university that seeks to educate a broad cross-section of students. As discussed above, 
social welfare functions do, however, potentially allow an adjustment for the utility 
derived from consumption of people who are more advantaged, which partially 
counteracts the influence of disadvantage or advantaged life histories on 
preferences.81 In addition, there have been a number of significant attempts to 
operationalise broader notions of utility for application in social welfare functions, 

74 See, eg, Louis Kaplow, The Theory of Taxation and Public Economics (Princeton University Press, 
2008) ch 14; Geoffrey Heal, ‘Discounting: A Review of the Basic Economics’ (2007) 74(1) University 
of Chicago Law Review 59, 60-1, 63-8. Cf Beckerman, above n 4, 201-5. For broader approaches to 
estimating utilities, including use of constant relative risk aversion analysis to determine the elasticity 
of marginal utility of consumption, see, eg, Adler, above n 4, ch 4. 
75 See, eg, Revesz, above n 41, 1003. 
76 Henry Hansmann, ‘Why do Universities Have Endowments?’ (1990) 19 Journal of Legal Studies 3, 
14. 
77 See, eg, Adler, above n 4, 263-4. 
78 See, eg, Kaplow, ‘Discounting’, above n 40, 104-6. 
79 In the context of environmental factors, see Revesz, above n 41, 1003-4. Cf ibid 99-101. 
80 See, eg, Sen, above n 11, ch 6; Beckerman, above n 4, ch 4, ch 6; Adler, above n 4, ch 3. 
81 It does not eliminate the issue as demonstrated by nn 77 to 79 and accompanying text. 
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which, while creating greater information gathering and calculation costs, may help 
address concerns.82 
 
Once utilities have been determined, they then need to be ranked. This might be done 
by maximising aggregate (unadjusted) utilities, in other words, a utilitarian ranking. 
Alternatively, it might be done by maximising aggregated utilities, adjusted to reflect 
distributional concerns, consistent with a prioritarian approach where increases in 
utility for the worst off are prioritised. Depending on the level of intragenerational 
disparity within future generations, prioritarianism would therefore potentially result 
in greater present spending than utilitarianism if it was considered that future 
generations would be better off.83 This is a separate matter to the above discussion of 
decreasing marginal utility of consumption, since it involves giving preference to an 
equivalent increase in utility for a less advantaged person than for an advantaged 
person. Finally, ranking might be based on maximising the number of persons that 
meet a sufficientarian threshold of utility. Maximisation, in each of these approaches, 
helps the pursuit of Pareto efficiency. However, note that efficiency is subordinated to 
the selected ethical basis and that the social welfare function provides a way of 
applying the selected principles of intergenerational justice to a charity’s pool of 
potential benefit recipients. Further, once the relevant form of social welfare function 
has been selected, then for principles such as prioritarianism or sufficientarianism that 
can be set at different strengths and/or thresholds, the relevant social welfare function 
also contains parameters that can dictate that strength and threshold.84 For instance, in 
applying prioritarianism, a choice must be made about how great a priority is to be 
accorded to persons who are less well off.  
 
Given the discussion of ethical principles, reference should be made to the debate 
about whether the utilities of people alive in different time periods should be adjusted 
(or not) to reflect any time preference for those persons.85 This is a matter of ethics 
not economics and should be consistent with whichever theory of intergenerational 
justice is being implemented.86 As discussed in Part 8.3.1, most mainstream theories 
of intergenerational justice do not afford a moral priority to persons simply because 
they exist earlier in time, but afford moral priority on some other basis such as 
prioritarianism or sufficientarianism; and the social welfare function can incorporate 
this approach.87  

                                                 
82 See, eg, Sen, above n 11, ch 3, ch 6; Adler, above n 4, ch 3. Differences and difficulties of 
measurement and plurality of the potential range of matters can cause ambiguities. Rather than 
precluding use of broader utility concepts, ambiguity may simply mean that potential decisions can 
only be ranked where the economic and ethical differences are clear: Sen at 134. Expected utility 
theory and multiattribute utility theory can also help deal with uncertainty and incompleteness: Adler at 
ch 3, ch 4, ch 7. 
83 See, eg, Adler and Treich, above n 57, 294-7. 
84 See, especially, Adler, above n 4, ch 5. 
85 See, eg, Revesz, above n 41, 996; Dasgupta, above n 67, 101; Adler and Treich, above n 57, 283-5. 
The issue usually arises in the context of determining a social discount rate to be applied in cost benefit 
analysis or under certain types of social welfare function. 
86 See, eg, Adler and Treich, above n 57, 283-5. Cf Beckerman, above n 4, 201-4. 
87 See also John Roemer, ‘Once More on Intergenerational Discounting in Climate-Change Analysis: 
Reply to Partha Dasgupta’ (2013) 56(1) Environmental and Resource Economics 141, 144-7. 



 
 

180 

8.4.2 Charities focus on efficiency and the state focuses on intergenerational 
distribution by way of the tax system 

Given the above difficulties, it might be questioned whether it would be better for 
society if charity controllers made intergenerational decisions based purely on the 
grounds of economic efficiency by applying cost benefit analysis and left it to 
government to deal with distributional matters by way of the taxation system. Indeed, 
in the context of the provision of public goods, some writers have suggested that, 
under certain conditions, social welfare would be increased by requiring government 
decisions about the provision of public goods to be made by way of cost benefit 
analysis, with the taxation system then adjusted to respond to each public good 
decision to deal with the distribution of costs and benefits.88 As charities produce both 
public and private goods, note that the optimal provision of public goods analysis has 
been extended to government regulation of private actors producing private goods, 
such as workplace safety and environmental regulation.89 
 
However, such an approach would rely on matters such as assumptions that legislators 
would respond to each specific cost benefit analysis decision by amending the tax 
rules to mandate an appropriate re-distribution of resources, that there are no (or 
sufficiently low) administrative costs of amending the tax rules in this way and that 
legislators would have certainty about the outcomes of each charity decision and the 
way that the tax rules respond.90 These seem very heroic assumptions that would 
rarely be satisfied in the real world,91 most especially in a setting where there would 
have to be a degree of reliance and cooperation between governmental and non-
governmental (charity) actors, as opposed to merely between governmental actors 
under the optimal public goods provision theories. This is true even of the extension 
to government regulation of matters such as workplace safety and the environment, 
since the coordination there would be between the government department 
determining the appropriate regulatory regime and the treasury, which would propose 
associated tax reforms. 
 
Further, the need for a cooperative approach between government and charities may 
in some circumstances pose difficulties for charity independence, which is both a goal 
of charity law and a potential benefit of accumulation. The risk to independence 
would be particularly pronounced where intergenerational distribution is central to a 
charity’s purpose. For instance, an educational purpose requiring the provision of 
education to current and future generations92 or the preservation of a portion of 
current land use payments from resource companies for the benefit of future 

                                                 
88 See, eg, Kaplow, Theory, above n 74, ch 2, ch 8. See also Jones, above n 58, ch 10. 
89 Kaplow, Theory, above n 74, ch 8. 
90 Cf Adler, above n 4, 563-5; Lee Fennell and Richard McAdams, ‘The Distributive Deficit in Law 
and Economics’ (2016) 100(3) Minnesota Law Review 1051, 1079-93. In the optimal provision of 
public goods context, see, eg, Kaplow, Theory, above n 74, ch 6; 
91 See, eg, Adler, above n 4, 563-5; Fennell and McAdams, above n 90, 1079-93, 1099-1102. However, 
the larger the impact of a charity’s decision, the more likely that legislators would respond and that a 
response could be tailored to the decision. See, eg, Samida and Weisbach, above n 41, 161-2. The 
claim that it is optimal to achieve redistribution by the tax system has also been challenged on the basis 
that it fails to adequately take account of the role of underlying property law principles in effecting 
redistributive or wealth maximising goals: David Blankfein-Tabachnick and Kevin Kordana, ‘Kaplow 
and Shavell and the Priority of Income Taxation and Transfer’ (2017) 69(1) Hastings Law Journal 1. 
92 See, eg, the objects of Melbourne University discussed at 4.3.2. 
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Indigenous Australians under native title charitable trusts.93 Indeed, given that 
prominent charitable purposes, such as advancing social or public welfare, inherently 
concern distributive matters,94 it might be anticipated that intergenerational 
distribution is critical to the pursuit of many charitable purposes. 

8.4.3 Mandatory distribution rates 

As outlined in Part 7.3, in Australia, charities in the form of public and private 
ancillary funds are subject under tax law to annual minimum distribution 
requirements of 4% and 5%, respectively, of the market value of the fund’s net assets 
as at the end of the preceding financial year. This ensures that a portion of the fund’s 
assets must be expended for the benefit of current generations.  
 
A mandatory distribution requirement like this is not out of place internationally. For 
income tax exemption, as well as donation concessions, the US imposes distribution 
requirements on charities that are ‘private foundations’.95 Private foundations are, in a 
broad sense, charities that raise their funds from a limited pool of persons, rather than 
the general public, and are controlled by a restricted range of persons.96 Private 
foundations must typically make annual distributions of 5% of ‘the fair market value’ 
of their net investment assets.97 The distribution must be made by the end of the tax 
year following the year in which the minimum distribution amount was calculated, 
although excess distributions can be carried forward for five years.98 Qualifying 
distributions include a range of administrative expenses as well as certain amounts 
earmarked for future projects and certain ‘program-related’ investments. Foundations 
can also apply to the Internal Revenue Service for approval to retain assets in breach 
of the distribution rules for up to five years.99 The minimum distribution rule is 
actually part of a package of tax rules applying to private foundations, with such 
foundations, amongst other things, also subject to a 2% excise tax on net investment 
income,100 although the rate drops to 1% for foundations that sufficiently increase 
their distributions.101 One reason for the introduction of stricter tax rules for private 

                                                 
93 See Part 2.4.1. 
94 The purpose seems particularly directed toward socio-economic disadvantage and vulnerability: 
Charities Act ss15(1), 15(2), 15(3); Explanatory Memorandum, Charities Bill 2013 (Cth) [1.124]. 
95 IRC §4942 (2018). The payout rule does not apply to ‘private operating foundations’: IRC 
§4942(j)(3) (2018). These foundations are ‘doers’ not ‘funders’ in that they must distribute 
substantially all of their net income (85%) directly on active conduct of activities in pursuit of their 
purposes. See also Part 5.2.3. 
96 See, eg, John Simon, Harvey Dale and Lisa Chisolm ‘The Federal Tax Treatment of Charitable 
Organizations’ in Powell and Steinberg 267, 269. ‘Private Foundations’ are actually defined in IRC 
§509(a) (2018) as a remainder category. That is, all IRC §501(c)(3) organisations that do not fall within 
four categories of public charities: ‘traditional public charities’ (eg churches, universities and hospitals) 
under §509(a)(1); charities that largely support themselves from sources other than investment income 
under §509(a)(2); ‘supporting organisations’ under §509(a)(3) that are closely linked to another public 
charity; and ‘testing for public safety organisations under §509(a)(4). 
97 IRC §4942 (2018). See also, Jonathon Moore, A Practical Guide to International Philanthropy 
(Cambridge University Press, 2010) 49-50. 
98 IRC §4942(g)(2)(D) (2018). 
99 IRC §§4942(g)(1), 4942(g)(2)(B) (2018). 
100 IRC §4940(a) (2018). See, generally, Governing Nonprofit Organizations, 264-5. 
101 IRC §4940(e) (2018). 
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foundations was concern that donations to such foundations were not being consumed 
quickly enough in carrying out direct charitable activities.102 
 
Minimum disbursement requirements also apply in Canada and were similarly 
introduced to encourage current pursuit of purposes and to discourage excessive 
retention of assets.103 Disbursement quotas apply to charities registered for income tax 
and donation concession purposes under section 149.1(1)(f) Income Tax Act.104 
However, they were watered down in 2010 such that they apply at a comparatively 
low rate, 3.5%,105 with that rate applying to the average value of property not used 
directly in charitable activities or administration over the preceding 24 months (ie 
investment assets).106 Detailed rules apply to determine the average value of such 
property and they permit some associated debts to be deducted.107 Additional 
flexibility is provided by the ability to carry forward credit for excess disbursements 
for up to five years, as well as backwards for up to one year.108 Prior to the 
amendments, the disbursement quota included a requirement to distribute 80% of tax 
concession donations, amounts received from other registered charities109 and certain 
amounts relating to enduring property such as endowments.110 
 
Accordingly, one option is for the state to select and implement a theory of 
intergenerational justice by mandating minimum distribution rates. A key difficulty 
with this approach is that, as outlined in Part 8.3.1 there is no single theory of 
intergenerational justice, and hence there is unlikely to be a normative basis for one 
agreed rate.111 Indeed, in both the Canadian and US contexts, it has been recognised 
that the balance between saving and spending set by a fixed disbursement quota rate is 
inevitably somewhat ‘arbitrary’.112 Further, a mandatory disbursement rate does not 
do a very good job of reflecting some principles of intergenerational justice. Some 
sufficientarian and communitarian conceptions might be reflected by a rate that 
encourages generational neutrality so that current generations receive benefits, but 
that resources are not dissipated to the disadvantage of future generations. In the US 
context, several studies were carried out which suggested the 5% payout rate would, 

                                                 
102 See, eg, Simon, Dale and Chisolm, above n 96, 269. There have been calls to extend the payout 
rules to some public charities (‘donor-advised funds’) that amount to virtual private foundations. 
103 Donald Bourgeois, ‘Eliminating The Disbursement Quota: Gold or Fool’s Gold?’ (2010) 23(2) The 
Philanthropist 184, 184-5.  
104 Income Tax Act, RSC 1985, c1, ss149.1(2)(b), (3)(b), (4)(b). The legislation does empower the 
relevant Minister to approve accumulation or a reduction in the disbursement quota for a registered 
charity (ss149.1(1.2), (5), (8)).  
105 The rate is intended to be a conservative reflection of long term rates of return on these assets: 
Department of Finance (Canada), ‘New Agenda for Achievement: Budget Plan 2004’ (2004) 177, 361. 
It was reduced from 4.5% to 3.5% in 2004. 
106 Income Tax Act, RSC 1985, c1, ss149.1(1) (definition of ‘disbursement quota’). Minimum property 
value thresholds apply, such that the rate is 0% below the threshold. As to the flexibility achieved by 
the provisions, see, eg, Theresa Man, ‘Disbursement Quota Reform: The Ins and Outs of What You 
Need to Know’ (Paper presented at the National Charity Law Symposium, Toronto, 6 May 2011) 18. 
107 Income Tax Regulations, CRC, c 945, s3702(1). 
108 Income Tax Act, RSC 1985, c1, ss149.1(20), (21). 
109 100% for private foundations for amounts received from other registered charities. 
110 See, generally, Man, above n 106, 6-9. 
111 Cf Akash Deep and Peter Frumkin, ‘The Foundation Payout Puzzle’ (Working Paper No. 9, Hauser 
Center for Nonprofit Organizations, Harvard University, 2005). 
112 Ontario Law Reform Commission, Report on the Law of Charities (1996) vol 1, 367-8; Governing 
Nonprofit Organizations, 276.  
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generally, support generational neutrality in this manner.113 However, this would only 
apply for charities intended to exist forever.114 Charities that will or may achieve their 
purposes in a finite timeframe, such as a charity that is pursuing the elimination of 
malaria, ought to be subject to a higher distribution rate. Variation over time in the 
need for a charity’s benefits, such that meeting the sufficientarian standard requires 
variable resources over time, might also require variable distribution rates.115 In 
addition, mandatory distribution rates based on generational neutrality would not 
typically reflect prioritarian notions of intergenerational justice. Depending on how 
strong a priority is afforded to those less well-off and on expectations of the size and 
well-being of future generations, quite different rates might emerge. For instance, 
following Gaspart and Gosseries, prioritarian principles might require distribution 
rates set at or close to 100% for new charities and at generational neutrality levels for 
pre-existing charities, but with the ability for variation if some external shock occurs 
so as to lower the living standards of future generations.116 

Further, even if a rate can be determined in practice rather than theory, as explored in 
Part 2.3.3, a key goal of charity law is to promote the pursuit of charitable purposes 
independently from the state. Independence is also one of the benefits of 
accumulation itself (see Part 2.5.2). Minimum distribution rates have the benefit of 
limiting state intervention in the sense that they leave some flexibility for charities to 
determine the timing of benefits and that they provide certain rules that leave limited 
space for the executive to substitute government policy objectives for the views of 
charity controllers.117 However, they still involve state decision-making about the 
timing of benefits overriding that of charity controllers. Further, distribution 
requirements are typically accompanied by permission for charities to apply to a 
regulator for relaxation of those requirements, which increases the potential for state 
involvement.118 In addition, pluralism was identified in Parts 2.3.3 and 2.5.2 as a 
potential public benefit arising from the charity sector and for accumulation’s support 
for the independence of that sector. However, it is likely to be difficult to identify a 
rate that provides sufficient flexibility for each charity’s circumstances, in support of 
pluralism, but that does not enable some charities to accumulate assets.119 For 
example, the Canadian rate appears likely to enable accumulation. Further, Deep and 
Frumkin have found evidence that US private foundations, despite assorted missions, 
across the board largely adopted a 5% disbursement rate over a 25 year period 
between 1972 to 1996, accumulating varying residual amounts each year.120  

Mandatory distribution rates are therefore set aside as a primary means of 
implementing intergenerational justice. 

113 Cf Stefan Toepler, ‘Ending Payout as We Know It: A Conceptual and Comparative Perspective on 
the Payout Requirements for Foundations’ (2004) 33(4) Nonprofit and Voluntary Sector Quarterly 729, 
731-2; Diana Leat, Philanthropic Foundations, Public Good and Public Policy (Palgrave MacMillan,
2016) 86-8; n 120 and accompanying text.
114 Cf Part 4.3.3.
115 Cf Part 4.3.3.
116 See n 20 and accompanying text.
117 Cf Howard Tuckman and Cyril Chang, ‘Accumulating Financial Surpluses in Nonprofit
Organizations’ in Dennis Young et al (eds), Governing, Leading and Managing Nonprofit
Organizations (Jossey-Bass, 1993) 253, 274.
118 See, eg, Part 7.3 (Australia); n 99 (US); n 104 (Canada).
119 See, eg, Tuckman and Chang, above n 117, 274; Leat, above n 113, 89-93.
120 Deep and Frumkin, above n 111, 16.
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8.4.4 Intervention by a regulator to determine the intergenerational 
distribution 

The discussion in Chapter 7 of the ‘application-for-purposes’ income tax special 
condition canvassed the Commissioner of Taxation’s view that this test involves the 
ATO in reviewing and determining whether assets have been ‘excessively’ 
accumulated or whether they have been retained for ‘general’ as opposed to ‘specific’ 
purposes. Such an approach recalls the former ‘unreasonable’ accumulation test 
applied by the Internal Revenue Service in the US121 and involves the state delegating 
the temporal question of how much a particular charity ought to spend or save to a 
regulator, like a tax authority. Charity regulators such as the ACNC or Charity 
Commission represent alternative loci for decision-making. For instance, while the 
Charity Commission generally leaves decisions about reserves to charity 
controllers,122 it appears the Charity Commission does contemplate intervening where 
it considers retention is not ‘reasonable’ or is ‘excessive’.123  
 
Permitting a regulator to intervene in such circumstances would enable the regulator 
to adopt and implement principles of intergenerational justice that are tailored to the 
circumstances of the relevant charity and broader government policy. Indeed, as 
discussed in Chapters 4 and 5, tests based on ‘reasonableness’ or ‘excessiveness’ are 
so vague that regulators need to look to other principles, such as intergenerational 
justice, to ensure that they do not make arbitrary decisions. However, the key problem 
is that this would materially undermine charity independence and all the benefits that 
flow from such independence. As independence from government goes to the very 
existence of the charity sector, this is a strong reason to reject broad grounds for 
regulators to decide when benefits should be distributed by charities. Further, linked 
to independence is the risk of a reduction in the creation and provision of assets to 
charities. As discussed in Part 9.3.1, disregarding donor or creator intent will not 
necessarily reduce giving if to do so would further the donor or creator’s overarching 
purpose. It seems unlikely that substituting a regulator’s views for those of the donor 
or creator would satisfy this test unless due, for instance to the effect of unforeseen 
circumstances. Further, uncertainty about regulatory incursion would also 
significantly affect potential benefits from accumulation such as increased financial 
sustainability and improved allocation efficiency. 
 
The above discussion should not be taken as dismissing the current narrow grounds 
upon which regulators can act to control charity accumulation (see, especially, 
Chapter 5). As also discussed in Part 9.4.2, when considering decision-making 
between generations, an ability for regulators to step in when charity controllers fail to 
meet their duties or in extreme situations of accumulation would ensure some measure 
of intergenerational justice without strongly impinging upon charity independence. 

                                                 
121 See Part 5.2.3. 
122 Charity Commission, Operational Guidance: Charity Income Reserves, OG 43 B2 (14 March 2012) 
[3.1]-[3.3] 
123 Ibid [1.1], [3.4]. See Parts 9.4.1 and 9.4.2 for further discussion of Charity Commission involvement 
in asset retention and expenditure decisions. 
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8.4.5 Requiring that charity controllers have regard to principles of 
intergenerational justice 

Ensuring that charity controllers consider issues of intergenerational justice, as 
reasonably understood by the controllers, is consistent with the aims of charity law 
and with the theories and tools available. Because this approach leaves the primary 
intergenerational decision-making role in the hands of each set of charity controllers it 
does not require that any particular theory of intergenerational justice be adopted. 
That is just as well because, as identified in Part 8.3.1, while theories of 
intergenerational justice exist, no theory has gained universal or even general 
acceptance. This approach thus avoids key impediments to the use of a minimum 
distribution rate.  
 
Further, the intergenerational decision is not made by the state, which bolsters the 
charity law goal of the independent pursuit of charity purposes and is potentially 
supportive of pluralism and independence as benefits sought via accumulation. Again, 
the minimum distribution rate does not fare so well in relation to charity 
independence and broader regulatory intervention fares even worse. 
 
A note of caution. This approach is not intended to give charity controllers a blank 
slate to adopt any approach to accumulation that they wish or to simply ignore the 
issue. To do so would undermine the other charity law goals of producing goods for 
the benefit of the public and of maintaining and expressing public trust and 
confidence in charities. Charity controllers are expected to give genuine consideration 
to intergenerational issues and to act accordingly. At this stage, the decision-making 
balance between charity creators/past charity controllers and the current charity 
controllers will be left to Chapter 9. The focus here is on how to ensure that charity 
controllers act as proposed. 
 
A useful starting point is to recall that charity controllers are already subject to a 
range of duties that guide their decision-making procedures, as discussed in Chapter 
4.124 A key concern is that the existing duties are not expressly directed to the 
intergenerational allocation of benefits, making it unclear how far they cover the 
intergenerational issue and also difficult to ascertain precisely what they require of 
charity controllers. A further concern is that charity controllers do not seem 
sufficiently aware of the existing duties. These concerns could be addressed, to some 
extent, by either of the following methods:  
 
• Obtaining (and then publicising) an authoritative interpretation of the existing 

controller duties or overlapping ACNC governance standards as requiring that 
genuine consideration be given to intergenerational justice and that regard be had 
to intergenerational justice in acting impartially as between potential benefit 
recipients.  

• Explicitly incorporating in legislation a duty to give genuine consideration to 
matters of intergenerational justice and to have regard to intergenerational justice 
in acting impartially. 

 

                                                 
124 As reinforced by the tax rules examined in Chapter 5. 
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The first option could potentially be achieved by funding a test case and obtaining a 
judicial decision. However, there are a number of hurdles. In particular, the right case 
would need to be identified. Funding would have to be found and, presently, the 
regulator most likely to be interested, the ACNC, does not provide test case 
funding.125 Further, the discussion in Chapter 4 demonstrates that the issues are 
complex and that the ambit of existing duties is somewhat unclear. Therefore, there is 
likely to be significant risk in hoping for an outcome that interprets the existing duties 
in a way favourable to implementing a focus on intergenerational justice. Merely 
relying on ACNC or other charity regulator guidance to implement consideration of 
intergenerational justice would be even less ideal as charity controllers may have a 
different view of the law and so decline to follow that guidance. 
 
The second option seems more promising, albeit that it would require sufficient 
political will to pass legislation. As discussed in Part 2.2, it is likely that most 
charities for which accumulation is relevant would be registered with the ACNC and 
so legislation might only need to be passed at the federal level rather than at the state 
and territory level as well. One format that could be adopted is to use wording similar 
to section 172(1) of the Companies Act 2006 (UK) c 46: 

 
A director of a company must act in the way he considers, in good faith, would be most likely 
to promote the success of the company for the benefit of its members as a whole, and in doing 
so have regard (amongst other matters) to— 
 
(a) the likely consequences of any decision in the long term, 
(b) the interests of the company’s employees, 
(c) the need to foster the company's business relationships with suppliers, customers and 

others, 
(d) the impact of the company’s operations on the community and the environment, 
(e) the desirability of the company maintaining a reputation for high standards of business 

conduct, and 
(f) the need to act fairly as between members of the company. 
 

A reference could be included in an analogous way to regard to: ‘intergenerational 
justice (as reasonably understood by the charity controllers) in acting upon genuine 
consideration and in acting impartially as between potential benefit recipients’. A 
provision along these lines could be incorporated within ACNC governance standard 
5, since section 45.25(2)(b) already requires a registered entity to take reasonable 
steps to ensure that its controllers comply with a duty ‘to act in good faith in the 
registered entity’s best interests, and to further the purposes of the registered 
entity’.126 
 
Practical difficulties 
 
As discussed above, social welfare functions are tools that could be used by charity 
controllers to implement the moral position on intergenerational justice that has been 
selected. Thus determining and applying an ethical position seems possible. To be 
sure, social welfare functions come in less and more complex forms that might 
demand different degrees of information inputs and hence there may be constraints on 
the type of social welfare functions that smaller charities may be able to employ or on 
                                                 
125 The ATO has a test case funding programme. As the income tax endorsement special conditions 
cover similar ground to a number of the charity controller duties, this is a possibility. 
126 ACNC Regulation s45.25(2). 
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the types of intergenerational decisions that justify the use of a social welfare 
function. After all, the practical difficulties discussed in Part 8.4 raise concerns as to 
whether any but the most well-resourced charities would be capable of deciding when 
to apply their assets in compliance with intergenerational justice.127 Against this, it 
might be asserted that it is precisely those well-endowed charities that have the 
greatest potential for accumulation such that they would benefit the most from 
considering intergenerational justice. For smaller decisions and for smaller charities, it 
would make sense to interpret the duty as requiring less and as permitting more rough 
and ready approaches.  
 
This should not be seen as out of the ordinary. The ACNC governance standards, for 
example, have been drafted in general terms such that they are intended to apply 
flexibly to the different circumstances of different charities.128 The same could be said 
of provisions such as section 172(1) above. Current charity controller duties already 
require charity controllers to consider a range of matters when making distributional 
decisions, with the scope of relevant considerations and subsequent inquiries varying 
depending on the particular setting.129 
 
Accountability: Ensuring the production of goods and the maintenance of trust and 
confidence  
 
Even with a clearly articulated and publicised duty to have regard to intergenerational 
justice in acting upon genuine consideration and acting impartially, there may be 
concerns that charity controllers might seek to take advantage of the flexibility of the 
process. As discussed in Part 4.4, before the advent of the ACNC, there were a 
number of factors that would have made enforcement of any such duty problematic. It 
is proposed above that the intergenerational justice duty be incorporated within the 
ACNC regime, by inclusion within the ACNC governance standards. However, it is 
still worth considering whether this addresses enforcement concerns. As discussed in 
Parts 4.5 and 10.3, the ACNC suffers less procedural limitations than other regulators. 
However, it is impeded by constitutional constraints which may make it less effective 
in relation to one-off accumulation breaches and in relation to charities such as 
unincorporated associations and philanthropic trusts.  
 
If other regulators must be relied upon extensively to fill in such ‘gaps’ as suggested 
in Chapter 10, then there may eventually be a need to articulate a duty to have regard 
to intergenerational justice at the state and territory level also. Of course, it should be 
emphasised that the current grounds upon which regulators and other interested 
persons can act to control charity accumulation will remain and can also be used in 
the interim for any gaps. These grounds include not only the legal form controller 
duties outlined in Part 4.2 and the tax special conditions discussed in Chapter 7, but 
also the alternative control mechanisms (such as administrative or cy-près schemes) in 
Chapter 5 and the activity-based constraints in Chapter 6. As well as filling in gaps, 
the alternative control mechanisms and activity-based constraints provide an objective 
backstop to unfettered charity controller discretion. Leaving these existing grounds in 
place would deal with breaches of intergenerational justice at the extremes (for 
instance, accumulation that is of such a large scale that it very materially 
                                                 
127 Hansmann, above n 76, 18. Cf Adler, above n 4, 13, 15-16. 
128 ACNC Regulation ss45.1, 45.3. 
129 See Part 4.3.2. 
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disadvantages the present advancement of charitable purposes), but be consistent with 
maintaining charity independence from the state.  
 
A further key achievement of the ACNC has been to establish and maintain an 
information base for all registered charities. As can be seen from Part 2.4, the current 
information base includes the levels of retained assets. However, ACNC reporting 
requirements do not presently require the provision of information on the reasons for 
levels of accumulated assets, albeit that the ACNC released reserves guidance in 
December 2016 which exhorts charity controllers to develop an explanation for a 
charity’s level of reserves and to develop a reserves policy.130 This contrasts with 
England and Wales where most registered charities that prepare accruals-based 
accounts must also report on reserves levels and reserves policies, including reporting 
that they have no reserves policy in place if that is the case.131 For the relevant 
registered charities in England and Wales, charity controllers must discuss the 
following matters about their reserves policy in the annual report:132 
• a statement outlining their reserves policy; 
• the level of reserves held and an explanation as to why they are held; and 
• where material amounts have been earmarked for some future purpose, the 

amount and purpose of the earmarking must be explained, as well as the likely 
timing of the future expenditure. 

 
For the reasons outlined in Part 2.5, accumulating assets can pose risks to the current 
pursuit of a charity’s mission and to trust and confidence in the charity. Risks to trust 
and confidence are likely to be heightened where a charity has not adequately 
explained its reserves policy.133 Thus ensuring that reserves explanations are regularly 
provided to regulators and, potentially, are available to the broader public, as in 
England and Wales, is important to bolster compliance with duties and also trust and 
confidence. 
 
Care needs to be exercised in distinguishing between information disclosure to a 
regulator and to the broader public. Privacy interests or the potential for mandatory 
questions to result in incomplete and hence misleading answers may pose greater 
challenges for public disclosure.134 However, in a context where charities must 
already publicly disclose their level of accumulation, such objections have less force 
to an additional requirement to explain those levels of accumulation. Further, for 
many types of charities, disclosure of such information would, as discussed in Chapter 
10, support market mechanisms of accountability and so may act as an additional 
enforcement mechanism to compliance action by regulators.135 
 
Finally, before it has been tested, there must be some concern about the costs involved 
for charity controllers (and regulators) for those controllers to meaningfully apply 

                                                 
130 ACNC, Charity Reserves: Financial Stability and Sustainability (December 2016) 5-7 
<http://www.acnc.gov.au/ACNC/FTS/Charity_reserves.aspx>. The comments do suggest that charities 
ought to include a brief statement in their accounts when they have high levels of reserves. 
131 Charity Commission, ‘Charity Reserves’ (Guidance CC19, January 2016) 9-10. 
132 Ibid. 
133 Cf Evelyn Brody, ‘Sunshine and Shadows on Charity Governance: Public Disclosure as a 
Regulatory Tool’ (2012) 12(4) Florida Tax Review 183, 190-1. 
134 Ibid. 
135 Ibid 213. 
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principles of intergenerational justice and to adequately report on this application to 
the ACNC. As discussed above, there is a range of practical difficulties, although 
there are tools available and the expectations of charity controllers could be varied 
based on the circumstances of each accumulation decision. However, additional costs 
will be incurred in explaining all this to the ACNC. This is especially the case when, 
as discussed in Part 2.3.3, many charitable purposes can be interpreted as a response 
to information asymmetries. If a charity is operating in response to an information 
asymmetry it will likely be harder to judge the performance of that charity or to judge 
whether the charity has provided relevant information.136  
 
While similar concerns might arise generally in relation to the enforcement of charity 
controller duties, the area of intergenerational justice is likely to be a complex and 
novel one. Thus, if the costs involved prove particularly high for charity controllers 
and regulators, there may be grounds for adopting a slightly altered approach of 
‘nudging’137 charity controllers by setting a default rule from which the charity 
controllers could choose to opt out. For instance, the default rule could involve a safe 
harbour default minimum distribution rate, such as one that is roughly consistent with 
generational neutrality for the relevant charity, in that it neither provides for saving 
nor dissaving. As outlined in Chapter 7 the current ancillary fund minimum 
distribution rates are likely close to such neutrality as they are intended to permit the 
real value of the charitable fund to be maintained over time.  
 
Unlike the rejection of mandatory distribution rates in Part 8.4.3, constraining choices 
in this fashion is intended to preserve autonomy to a greater extent than a binding rule 
and so would better support the charity sector’s independence than a mandatory 
distribution or savings requirement or than a regulator’s view of ‘excessive’ 
accumulation. In a sense, this is similar to the approach adopted in England and 
Wales, where the Charity Commission’s interpretation of the duties applying to 
charity controllers is that the starting point is that charity income must be spent within 
a reasonable period of receipt, subject to a decision by charity controllers to maintain 
reserves.138 

8.5 Conclusion 

The existing rules examined in Chapters 3 to 7 do affect the intergenerational 
distribution of benefits by charities. However, they leave decisions about 
intergenerational distribution largely to charity creators and controllers, but only 
indirectly require attention to the issue through proxies such as the duty of 
impartiality and duty of genuine consideration. The rules do so in circumstances 
where uncertainty over the coverage and demands of such duties impedes 
accountability. Regulators can potentially use alternative control mechanisms to 
intervene where accumulation results in significant disadvantage to the current 
generation of potential benefit recipients, but their ability is limited and subject to 
significant difficulties and costs. Only a small pool of charities, ancillary funds, are 
subject to clear and intergenerationally-targeted rules in the form of mandatory 
distribution requirements. 
                                                 
136 In relation to the role of information disclosure for charities, cf Jonathan Garton, ‘The Judicial 
Review of the Decisions of Charity Trustees’ (2006) 20(3) Trust Law International 160, 168-9. 
137 Richard Thaler and Cass Sunstein, Nudge (Penguin, revised ed, 2009). 
138 See, eg, Charity Commission, ‘Charity Reserves’, above n 131, 12. 
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More fundamentally, a normative basis exists for determining the intergenerational 
distribution of benefits: intergenerational justice. Yet, the current rules, even the 
mandatory distribution requirements, do not clearly incorporate principles of 
intergenerational justice. This may be because there are competing interpretations of 
intergenerational justice and practical difficulties in implementing any of them. 
Nevertheless, there are common aspects to the various interpretations of 
intergenerational justice as well as tools, like social welfare functions, that help 
overcome some of the implementation difficulties. 
 
Accordingly, this Chapter advocates reform of the existing rules to better incorporate 
principles of intergenerational justice. Given the plurality of notions of 
intergenerational justice and the charity law goal of independence from government, 
what is proposed is a process-focused approach that requires charity controllers to 
have regard to any reasonably open conception of intergenerational justice in giving 
genuine consideration to the exercise of their powers and in acting impartially. As 
opposed to relying primarily on mandatory distribution rules, this approach permits 
flexibility in the choice of intergenerational justice principles and in their application 
to a particular charity’s circumstances. It thus deals better with the issue of plural 
principles and also with the need to permit change in those principles over time, as 
explored in the following Chapter 9. Further, while leaving the final say over 
accumulation to a regulator retains flexibility, it materially detracts from charity 
independence and the potential benefits of accumulation and so has been rejected on 
that basis. 
 
The key risk with the proposed reform is that charity controllers will not have genuine 
regard to principles of intergenerational justice, so undermining the need for charities 
to produce public benefit and eroding public trust and confidence. Ensuring that the 
duty to have regard to principles of intergenerational justice is clearly expressed and 
subject to oversight by an adequately informed and motivated regulator, such as the 
ACNC, would be critical. However, some gaps are likely to remain unless a 
harmonised approach is adopted across state, territory and commonwealth 
jurisdictions and so this might need to be considered as a further step. More 
significantly, careful thought needs to be given to charities’ reporting requirements 
around accumulation. More fulsome reporting on reserves policies is likely to be 
necessary (using the approach in England and Wales as a base), but it is unclear how 
costly meaningful compliance and administration of such reporting will be. If costs 
prove particularly high, then there may be merit in adopting a default rule (such as a 
default minimum distribution rate) that ‘nudges’ charity controllers to distribute some 
assets now, but with the ability to opt out and actively apply principles of 
intergenerational justice. 

 



 
 

191 

CHAPTER NINE 

WHICH GENERATION DECIDES THE INTERGENERATIONAL 
DISTRIBUTION OF BENEFITS? 

9.1 Introduction 

This Chapter explores the issue of how decision-making about the distribution of 
benefits should itself be distributed across generations. As outlined in Part 2.5.5, this 
issue poses both economic and social dimensions. It requires a balance between the 
interests of past, present and future generations in the freedom of disposition of 
property and/or freedom of association.  
 
Charity law permits donors to give property for the benefit of the public (by way of 
selecting from sanctioned ‘charitable purposes’) and permits charity creators to 
choose vehicles to express their mode of cooperation in pursuing a charitable purpose. 
Indeed, it encourages them to do so through benefits such as tax concessions, 
perpetual duration and public enforcement of charity rules. However, as noted at the 
outset of this thesis, charity law is fundamentally concerned with the achievement of 
public benefit, whether through the increased production of certain public and private 
goods, by way of encouraging altruism as a mode of acting, or otherwise by 
encouraging social cooperation in pursuing public purposes by non-governmental 
means. In the context of creator control, this objective is reflected in justifications for 
exempting charitable gifts from the rule against indestructible trusts that was 
discussed in Chapter 3. Perpetual duration and public enforcement of a charity’s 
constituent document enables greater creator control over property than is normally 
permitted, but in return for which society encourages and obtains more property 
devoted to public purposes and the consequent achievement of greater public benefit.1 
 
Part 9.2 outlines that, under the existing rules, there are gaps in the ability of the 
present generation to change the rate of accumulation or distribute retained assets, 
even if they think that to do so would increase public benefit. For instance, there is no 
automatic ability to act even if charity controllers or regulators have a different view 
of what is socially apt (having regard to the selection or application of principles of 
intergenerational justice), or consider that a specific project is an inefficient way of 
achieving a particular intergenerational distribution.  
 
Thus, Part 9.3 investigates potential normative bases for reforming the decision-
making balance between past, present and future decision-makers so as to determine 
the additional circumstances in which the present generation ought to be able to alter 
accumulation. Part 9.4 then identifies potential ways in which the existing rules might 
be reformed to better accord with these normative bases.  

                                                 
1 Rob Atkinson, ‘Reforming Cy Près Reform’ (1993) 44(5) Hastings Law Journal 1111, 1114; 
Mulheron, 88-9; Evelyn Brody, ‘Charitable Endowments and the Democratization of Dynasty’ (1997) 
39(3) Arizona Law Review 873, 942-3. See also, Scott and Ascher on Trusts, §39.5, §39.5.4. Cf Lord 
Hodgson, ‘Trusted and Independent: Giving Charity Back to Charities’ (Review, Office for Civil 
Society, July 2012) 22 (charity privileges require the ‘best use that is reasonably possible’ of charity 
assets).  
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9.2 Gaps in the decision-making ability of the present generation 

Chapter 3 established that the need to select from sanctioned categories of charitable 
purposes imposes some constraints upon creator control. In particular, mandating very 
high levels of accumulation may result in an entity having a separate non-charitable 
purpose of accumulation, having purposes against public policy or that do not result in 
a net benefit. However, where more than nominal benefits are to be provided to 
current generations and the accumulation requirement is directly linked to the entity’s 
purpose (such as educational purposes expressed in relation to multiple generations), 
charity creators still have very broad decision-making freedom.  

The rules against remoteness of vesting and against accumulation, also discussed in 
Chapter 3, potentially apply where charity saving occurs by way of accumulation in 
the narrow sense of taking some of the income from a capital sum and adding that 
income to the capital. Accordingly, it might be expected that these rules, which are 
targeted specifically at balancing current and future generations’ interests in the 
freedom of disposition of property, would address the issue by limiting accumulation 
to the perpetuity period. However, the rules against remoteness and accumulation 
have been abolished for charities in South Australia and potentially in Tasmania and 
the Northern Territory. Even in jurisdictions where the rules apply, the better view is 
that they do not effect a constraint on accumulation in circumstances where property 
is expressed to be given on trust for charitable purposes, pursuant to the terms of 
which the trustees are required (or permitted) to accumulate income. Nor would the 
rules preclude accumulation requirements under a conditional gift to a charity, except 
in the uncommon event that the accumulation requirement amounted to a condition 
precedent to vesting in the charity.  

Of course, the perception of a risk that the accumulation rules might prohibit 
accumulation beyond the perpetuity period could influence charity creator behaviour. 
In particular, creators may be reluctant to mandate accumulation or prohibit access to 
endowed funds. However, any such behavioural effect would be an incomplete 
restraint and its size is unknown. The ancillary fund minimum distribution 
requirements (Part 7.3) are likely to have a greater impact for the large subset of 
charitable trusts to which they apply. That is because the minimum annual distribution 
requirement constrains the rate of accumulation that can be required and also 
practically compels trustees to be given some ability to access capital in years where 
investment returns are insufficient to meet the distribution requirement. 

However, charitable trusts, to which the perpetuities rules are most relevant, comprise 
only 12% of all charities. For charities in some fields, or in relation to particular 
fundraising activities, the activities-based rules in Chapter 6 permit the state to alter 
the level of accumulation to some extent. However, for most charities in most 
circumstances, the pertinent restraints are the mechanisms discussed in Chapter 5, 
such as administrative schemes, cy-près schemes and trustee expediency provisions. 
These mechanisms permit some degree of change and so limit the charity creator’s 
control over charity assets. In particular, member action and trustee expediency 
provisions provide means to disregard explicit directions to accumulate assets or an 
explicit prohibition on accessing accumulated assets that is coupled with a power to 
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accumulate.2 Within bounds, they therefore permit future generations of charity 
controllers (and in some instances, regulators) to adopt their own interpretation of 
what intergenerational justice might require or to adopt alternative principles of 
intergenerational justice. Nevertheless, member action is only relevant to member-
based charities, is potentially less potent while the creator is still alive,3 and would 
typically require more than majority support to amend a charity’s constitution.4 
Further, the trustee expediency provisions would generally only permit partial inroads 
to accumulation. Accordingly, the trustee expediency provisions are only of limited 
assistance if a future generation’s view of intergenerational justice requires 
significantly more up-front spending. Further, these mechanisms would not address 
asset retention that is implicitly required by linking accumulation to the charitable 
purpose, such as limiting particular purposes to a relatively small geographic area, or 
otherwise selecting a narrow purpose in comparison to the charity assets. 
Alternatively, the purpose may be expressly directed in whole or part to future 
generations.  

Administrative schemes and cy-près schemes plug these gaps to some extent. For 
instance, Garrett,5 discussed in Part 5.2.1, involved permission under an 
administrative scheme to dissipate accumulated assets in order to benefit potential 
recipients in the present and near future. However, such schemes have their own 
lacunae. Garrett involved application of a special form of administrative scheme, the 
US doctrine of deviation, which is sometimes applied quite broadly. Garrett is also an 
outlier in permitting such extensive access to retained assets. Further, in accordance 
with the general body of authorities, administrative schemes and cy-près schemes do 
not permit the altered use of charity assets whenever the current charity controllers 
consider the altered use to be a more efficient pursuit of an intergenerational 
distribution or more socially apt. They apply a higher threshold.  

For administrative schemes, mere expediency does not suffice, there must be a 
material and practical problem with the current mode.6 The Canadian example of Re 
Killam Estate7 suggests that such a problem might arise where a charity is originally 
intended to achieve a particular approach to intergenerational justice (in that case, 
involving generational neutrality) and where the subsequent charity controllers wish 
to alter accumulation to continue with the same approach. It seems less likely that a 
mere change in view about the appropriate principles of intergenerational justice 
would amount to a material and practical problem.  

In addition, where asset retention is built into the purpose, resort must generally be 
had to the cy-près doctrine, which does provide some ability for charity controllers to 
alter asset uses. However, under even the statutorily broadened cy-près jurisdictions, 
the selected purpose must have ceased to provide a suitable method for using the 
charity assets or have become inexpedient. Thus, changed circumstances resulting in 

2 Such that once the power is exercised it is then harder to access retained assets. Thus, even though a 
power is provided, the charity creator is still exerting control over decision-making. 
3 The proposed period of protection for accumulation restraints in Part 9.4.3 makes this aspect less 
problematic. 
4 See Part 5.4.2. 
5 33 So 2d 603 (Miss, 1948). 
6 Although, as discussed in Part 5.2.1, the position may be slightly broader in Western Australia. 
7 (1999) 185 NSR (2d) 201, discussed in Part 5.2.1. 
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the inefficient use of charity assets and consequently reduced public benefit may, but 
do not necessarily, permit change. Likewise, that subsequent charity controllers 
consider an alternative timing of distributions to better accord with their interpretation 
of intergenerational justice and hence to be of greater public benefit, would not 
necessarily mean the original method had ceased to be suitable. What must be 
demonstrated is that the inefficiency or inaptness is significant and, particularly for a 
change of charity controller view about the principles of intergenerational justice, that 
this change in view reflects broader social and economic conditions and public policy. 

Further, the response to balancing decision-making ability of the charity creator and 
charity controllers is to place the decision-making authority about whether changed 
social and economic circumstances have created inefficiency or inaptness in the state; 
typically, the courts.8 Moreover, as discussed in Chapter 5, there are significant 
difficulties and costs involved in accessing rarely used and relatively uncertain 
mechanisms, such as cy-près or administrative schemes, which exacerbate the 
reduction in decision-making for charity controllers. 

Accordingly, the current charity controllers have some capacity to respond to changed 
circumstances by altering accumulation levels or distributing charity assets. However, 
there are very material limits. For instance, the trustees of a perpetual charitable trust 
cannot typically consume the entire trust corpus because they consider that principles 
of intergenerational justice require it so as to respond to a significantly increased 
need.9 They would also likely be required to comply with moderate levels of 
mandated accumulation, even if purposes can be pursued with greater impact by 
spending now, rather than spending later. The directors or management committee 
members of an incorporated educational charity cannot disregard a purpose that 
requires funds to be retained for future students, even if they think it more 
economically efficient (in pursuit of the same intergenerational distribution of 
benefits) to expend all of the charity assets in expanding the current pool of students 
so as to improve the human capital of the parents of the next generation of students.  

However, if charity assets can be used more efficiently to achieve a materially greater 
public benefit or if changed circumstances suggest a charity’s rules should be altered 
to better attain social cooperation through the more socially apt use of charity assets, 
then the justification for prioritising the charity creator’s freedom of decision-making 
over that of the current controllers is eroded.10 A use may be more socially apt 
because the relevant generation of charity controllers consider it is a better application 
of the principles of intergenerational justice (perhaps due to some external event such 
as a recession) or because that generation has developed new principles of 
intergenerational justice. Likewise, if charity creators have empowered an earlier 
generation of charity controllers to add charity income to permanently endowed 

8 Charity controllers play a key role in identifying the need for a scheme and bringing the matter to 
court, although regulators may also do so. However, the extent to which controllers retain decision-
making power rests on the degree to which the court intrudes. Presently, the court decides whether to 
approve a scheme and the scope of that scheme, rather than simply reviewing whether controllers have 
properly exercised their discretions in applying for a scheme. Cf John Simon, ‘American Philanthropy 
and the Buck Trust’ (1987) 21 University of San Francisco Law Review 641, 659-61 (US context).  
9 Cf the limited incursions to trust corpus permitted in Re Stillman Estate (2003) 68 OR (3d) 777; Re 
Fenton Estate (2014) BCSC 39. 
10 Cf Dal Pont’s Law of Charity, [6.6]; Marion Fremont-Smith, Foundations and Government: State 
and Federal Law and Supervision (Russell Sage Foundation, 1965) 81. 
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capital, the same reasons undermine the basis for preferring the view of the earlier 
charity controllers to that of the later controllers.   
 
In these circumstances, there may be cause to question accumulation provisions that 
stand in the way of change. This is especially so if restricting creator control, as 
expressed through accumulation provisions, would not, in fact, reduce the incentives 
for creators to give property to charity or create charities in the first place. Thus, Part 
9.3 examines when it may be appropriate to give present and future generations more 
decision-making ability. 

9.3 Normative bases for providing present and future generations with 
greater decision-making ability about the intergenerational distribution 
of benefits 

As discussed in Part 8.3.2, there may be situations where, in pursuing a particular 
intergenerational distribution of benefits, the opportunity costs of retaining assets 
exceed the benefits from their later use. This suggests that the public benefit obtained 
from a charity is less than it could be. Further, there will be circumstances where 
charity controllers think it more socially apt to adopt a different approach to 
intergenerational justice and so to retain a different level of assets from the charity 
creator or an earlier group of charity controllers, such that the public benefit may, 
though not necessarily, be greater if a change were permitted. 
 
The question is: in which of these circumstances should present and future decision-
makers be permitted greater ability to alter the timing of benefit provision? How 
should the existing rules be reformed to permit this? There is a vibrant body of 
discussion in the context of a long running debate over cy-près reform that is directly 
relevant to this question and it is discussed in Part 9.3.1. The insights from this 
discussion relate to: the relevance of creator intent; the use of charity assets to achieve 
public benefit; and the risk of deterring charitable giving by too permissive a cy-près 
doctrine. Analysis of the decision-making balance is also enriched by drawing on 
insights from the theories of intergenerational justice as elaborated in Part 9.3.2. 
Conclusions about the normative bases relevant to reform are then extracted from 
these discussions in Part 9.3.3. 

9.3.1 Cy-près insights into the normative bases 

The cy-près doctrine seeks to enforce the intent (and hence, decision-making power) 
of the charity creator as well as to retain property within the charity sector and permit 
that property to be applied to purposes not specifically selected by the creator so as to 
ensure its effective use in achieving public benefit.11 Consideration of the tension 
between these goals is useful in thinking about where to set the balance between 
charity creators and controllers. To the extent that earlier generations of charity 
controllers have been enabled to add income to capital by the charity creator, cy-près 
insights are also relevant to the balance between earlier and later generations of 
                                                 
11 See, eg, Scott and Ascher on Trusts, §39.5, §39.5.4; Simon, above n 8, 645; Mulheron, 87-9, 309. Cf 
Lord Nathan et al, Report of the Committee on the Law and Practice relating to Charitable Trusts, 
Cmd 8710 (1952) 16-17, 23-28, 75; Dal Pont’s Law of Charity, [6.6]. For a discussion of the origins of 
the cy-près doctrine and its sometimes inconsistent relationship with the creator’s intention, see, eg, 
Tudor on Charities, 452-5. 
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controllers. However, as the cy-près insights involve looking at the matter from the 
creator’s perspective, the intergenerational justice discussion that follows in Part 9.3.2 
makes a key contribution to the controller/controller balance. 
 
Creator intent 
 
A key point in the reform debates is that the cy-près doctrine is premised on according 
respect to creator intent,12 the assumption being that the creator:13 
 

would have wanted the property to be devoted to an alternate charitable purpose if the 
[creator] had realized that it would be impossible to carry out the stated purpose. Presumably, 
the [creator] would have preferred that the property be applied to a different purpose as near as 
may be to the stated purpose than that the [charity] be allowed to fail.  

 
This can be seen in various ways. First, cy-près is only available on limited grounds 
that relate to the workability or aptness of the charitable purposes,14 meaning that 
creator decision-making freedom is impaired only in circumstances where there is a 
material impact on the public benefit that would otherwise be expected from use of 
the charity assets.  
 
Second, very often (especially for supervening cy-près) those limited grounds arise 
due to a material change in circumstances. For instance, the ‘cessation provisions’, 
discussed in Part 5.2.3, which apply where the charitable purposes have ‘ceased to 
provide a suitable and effective method of using the trust property’ having regard to 
the ‘spirit of the trust’, provide a clear statutory enunciation. Given the nature of such 
a change, it becomes problematic to assume that the donor would have intended to 
make the same decision about how to use the charity property in the changed 
circumstances.15 Indeed, assuming charity creators are rational actors who have given 
property to achieve a public benefit, the corollary of this assumption is that creators 
want the charity property to be usefully employed over time to achieve such 
benefits.16 That is, creator intent is linked to achievement of public benefit. The 
Giving Australia 2016 research project indicates that such assumptions are broadly 
justified, with 93% of high net worth givers and philanthropic institutions giving in 
order to make a difference for the community.17 In the rare circumstances where 
creators are motivated less by the good of others than their own interests, such that 
                                                 
12 Acknowledging that determining intent may be difficult. Cf Susan Gary, ‘The Problems with Donor 
Intent: Interpretation, Enforcement, and Doing the Right Thing’ (2010) 85 Chicago-Kent Law Review 
977, 1008-21. 
13 Scott and Ascher on Trusts, §39.5. Garton critiques the extent to which the cy-près doctrine is based 
on furthering donor intent as opposed to increasing and better allocating charitable resources: Jonathan 
Garton, ‘Justifying the Cy-pres Doctrine’ (2007) Trust Law International 134, 140-4. However, Garton 
seems a little too ready to use the exception to disprove the rule. 
14 See Part 5.2.3. 
15 See, eg, Simon, above n 8, 644-5; Gary, above n 12, 1031-3. 
16 See, eg, Scott and Ascher on Trusts, §39.5.4. 
17 Christopher Barker et al, ‘Philanthropy and Philanthropists’ (Giving Australia 2016 Report Series, 
CSI, ACPNS and CCPA, April 2017) 18-21. Likewise, the broader survey of individuals and the 
business survey indicate that giving back to the community or achieving a social impact in the 
community and doing the right thing were key reasons: CSI, ACPNS and CCPA, ‘Giving Australia 
2016: Individuals – Giving Overview’ (Factsheet, December 2016) 1; CSI, ACPNS and CCPA, 
‘Giving Australia 2016: Business Giving and Volunteering Overview’ (Factsheet, December 2016) 2. 
Only two of the thirteen additional reasons potentially related to maintenance of a personal legacy 
(‘family history and values’ (59%) and ‘desire to honour another (memorial)’ (23%)). 
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their intent is to persevere with accumulation even in the face of lack of public 
benefit, this is contrary to the exchange of creator control for public benefit and so 
there may be grounds to override respect for creator intent.18 If one reason for the 
existence of the charity form is to encourage altruism as a public benefit,19 the 
absence of altruism would also weaken such respect.  
 
Where inefficiency or social inaptness20 is present from the inception of the charity 
and not due to a change of circumstances, then the specific expression of donor intent 
seems more relevant. This is reflected in the common law cy-près requirement for a 
‘general charitable intent’ to avoid the assets going to the next of kin, as demonstrated 
in relation to the accumulation direction in Epstein.21 However, the requirement for a 
general charitable intent has been relaxed under several of the statutory cy-près 
provisions.22 
 
Third, even when cy-près principles are applied, creator intent is relevant, though not 
determinative. At common law, the charity property must be applied to purposes as 
near as reasonably possible the original purposes. Even under a number of the 
statutory extensions that adopt broader wording, judicial interpretation has resulted in 
a similar test, or else the statute at least requires accordance with the spirit of the 
original gift where practicable.23 Such requirements have been interpreted fairly 
liberally from time to time. For instance, in Ironmongers’ Company v Attorney-
General,24 the House of Lords decided that a purpose of supporting charity schools in 
England and Wales was cy-près to an initial purpose of redeeming British slaves in 
North Africa. Nevertheless, maintaining some link between the reformed charity and 
the original purpose or spirit of the gift does constrain the breadth of possible reform 
and hence provides some comfort to charity creators.  
 
Achievement of public benefit 
 
As identified above, cy-près is directed to ensuring that charity assets are used to 
achieve public benefit, even if this involves trumping creator intent to some degree.25 
This is implicit in the grounds for cy-près reform, relating as they do to circumstances 
where it has become impossible or impracticable to pursue the original purpose or, as 
expanded by statute, where it is inexpedient to do so or where the purpose has ceased 

                                                 
18 See, eg, Scott and Ascher on Trusts, §39.5.4. See also Atkinson, ‘Reforming’, above n 1, 1131-2. 
19 See Part 2.3. 
20 In the sense that the initial charity controllers have a different view to the charity creator of what 
intergenerational justice requires. 
21 [1984] VR 577. 
22 South Australia and, to a lesser extent, New South Wales: Dal Pont’s Law of Charity, [16.2]-[16.9]. 
Contrary to Dal Pont’s Law of Charity and, indeed, somewhat counter to the language of the provision, 
it appears that a general charitable intention is still required in Western Australia: Cancer Council (WA) 
v A-G (WA) [2016] WASC 297, [53] (Banks-Smith J). 
23 Dal Pont’s Law of Charity, [16.1]-[16.14]. 
24 (1844) 10 Cl&F 908 (admittedly, a further portion of the testator’s estate was given for the purpose 
of charity schools in London). Cf Tudor on Charities, 491-2. 
25 See n 11 and accompanying text. Contra Garton, ‘Justifying’, above n 13, 145. However, Garton 
neglects the tax shelter that a charity can provide. Further, the argument that all charity concessions are 
provided to ‘encourage charitable giving for its own sake’ disregards the fact that each concession is 
part of a framework of rights and obligations that the creator selects when creating the charity. 
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to provide a suitable and effective method of using the charity property having regard 
to the ‘spirit of the trust’.26  
 
Moving beyond the legal grounds for cy-près relief to the broader principles, it may 
be difficult to imbue ‘public benefit’ with a sufficiently clear meaning to determine 
whether one mode of performance produces a greater public benefit than another. 
After all, the concept of ‘public benefit’ is typically used in charity law to determine 
whether an entity’s purposes are for the public benefit or not, which is an easier 
question to answer than comparing relative levels of public benefit.27 Nevertheless, in 
answering this question, courts are required to look to what benefits would be 
achieved by pursuit of the purposes and to weigh those benefits against possible 
detriments, so as to determine whether there is a net benefit.28 The concept of public 
benefit has also been discussed in the context of the goals of charity law (Part 2.3), 
which identified that the public benefit arises from charities producing a range of 
public, quasi-public and private goods that would not otherwise be provided in the 
same forms or quantities. Those goods include process benefits such as pluralism and 
the enhancement of the conditions for autonomy, including by bolstering altruism.  
 
Thus, the rough outlines of a concept exist and also some judicial guidance on how to 
add and subtract benefits and disbenefits to arrive at a level of net benefit. Clearly, 
however, there is likely to be significant disagreement about the extent of public 
benefit achieved even from the production of relatively simple goods, such as a 
university education.29 When comparing social and political benefits from different 
applications of intergenerational justice, such as enhanced pluralism and autonomy, 
this involves dealing with things that are very difficult to compare in meaningful 
ways.30 However, similar issues were examined in Part 8.4 when considering how to 
implement an intergenerational basis for the timing of benefits. A social welfare 
function, after all, is intended to help maximise social welfare, that is, in broad terms, 
public benefit. There may thus be scope to say that a more rigorous application of 
social welfare function analysis to a selected principle of intergenerational justice will 
lead to greater public benefit. Perhaps the charity has grown and can now invest 
resources in a more comprehensive analysis.  
 
However, as already canvassed, even leaving aside the difficulties in estimating 
utilities, an ethical choice also needs to be made about which principles of 
intergenerational justice should be applied. As outlined in Part 8.4 leaving the state as 
arbiter of which set of (reasonable) principles is more conducive to public benefit 
would undermine the charity law goal of independence. In thinking about how to 
choose between different charity creator/controller views about how the principles of 
intergenerational justice ought to be applied, it seems more fruitful to return to Rawls’ 
fundamental point that his political philosophy of justice as fairness is based on 
societal cooperation. That is, the idea of political society as ‘a fair system of social 
                                                 
26 See Part 5.2.3. 
27 Part 1.2.1. Cf G Dal Pont, ‘Conceptualising “Charity” Parameters – The Prism of Public Benefit’ 
(2013) 7(1) Journal of Equity 1, 6-7. For a comprehensive discussion of the role of public benefit in 
charity law, see Garton’s Public Benefit. 
28 Part 1.2.1. As to the difficulties this poses, see, eg, Dal Pont, above n 27, 6-7, 16-25. 
29 See Part 2.3.3. 
30 Cf Iris Goodwin, ‘Ask Not What Your Charity Can Do for You: Robertson v Princeton Provides 
Liberal-Democratic Insights into the Dilemma of Cy Près Reform’ (2009) 51 Arizona Law Review 75, 
79-80. 
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cooperation [between free and equal persons] over time from one generation to the 
next’.31 The exercise of state power to constrain citizens is then only legitimate when 
this is a term of cooperation that free and equal citizens would reasonably accept as 
binding all citizens.32 The insights from intergenerational justice discussed in Part 
9.3.2 help illuminate the decision-making balance between current and future interest 
holders and members that might be required by social cooperation. 
 
Finally, however, the difficulties recede to some extent if the focus is solely on the 
economic efficiency of different methods of implementing the same selected 
intergenerational distribution of benefits.33 That is, where efficiency is used as an 
additional consideration to an underlying ethical choice that remains the same for past 
and present charity controllers. As discussed in Part 8.3.2, economic efficiency has a 
limited range of defined meanings and extensive tools exist to enable project 
comparisons, even, though with difficulty, of non-market goods. Valuations are likely 
to involve a degree of uncertainty, but this does not preclude the use of tools such as 
SROI to form a view on the comparative benefit of two modes of charity. It does, 
though, suggest that costs and benefits are likely to result in valuation ranges and that 
differences between different modes of implementation would need to be material 
before a distinction should be drawn. 
 
Disincentivizing giving 
 
Finally, there is a risk that disregarding donor/controller intent too freely may 
disincentivize gifts to charity.34 If true, this could be viewed as reducing support for 
altruistic modes of acting and as otherwise reducing the achievement of public 
benefit, given the difficulties for charities in accessing additional capital.35 However, 
intervention that responds to unforseen circumstances by altering a charity’s mode of 
operation to better align with overarching donor intent or to reduce opportunity costs 
may actually encourage giving. That is on the basis that donors/creators, if acting 
rationally, would be more inclined to give if there was a greater likelihood that their 
overarching intent would be promoted and that the charity would achieve more 
good.36 There is some empirical evidence that is consistent with this hypothesis.37  
 
Atkinson also notes that the creators of many of the most significant private 
foundations (such as the Rockefeller Foundation and Ford Foundation) have gone to 
great lengths to provide material flexibility to charity controllers in operating the 

                                                 
31 Rawls’ Justice, 5-8. 
32 Ibid 8-9. 
33 This would also address Atkinson’s concern that efficiency pays insufficient regard to distributional 
matters in the charity context: Atkinson, ‘Reforming’, above n 1, 1136-7. 
34 For this assertion (supported only by anecdotal evidence), see, eg, Gary, above n 12, 1002-3. Cf 
Arthur Hobhouse, The Dead Hand: Addresses on the Subject of Endowments and Settlements of 
Property (Chatto & Windus, 1880) 224-5 (noting the prevalence of the assertion, but refuting it). In a 
similar fashion, too great a disregard for intent may affect the creation of charities in the first place: 
Law Commission on Charity Technical Issues, 37-47; Goodwin, above n 30, 122. 
35 Cf Garton, ‘Justifying’, above n 13, 145-6, 148. 
36 See nn 16 to 18 and accompanying text. 
37 See, eg, Scott and Ascher on Trusts, §39.5.4. The examples cited in Scott and Ascher on Trusts may 
also involve other factors such as economic growth: Atkinson, ‘Reforming’, above n 1, 1133. See also 
Simon, above n 8, 662 (no reduction in gifts to the San Francisco Foundation following the Buck Trust 
litigation). 
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foundations.38 In addition, charity creators can always draft their own provisions to 
deal with changes that they anticipate.39 Further, tax concessions, social cache and 
other factors linked to establishing a charity may mean that alternatives to giving to 
charity are significantly less appealing.40 

9.3.2 Intergenerational justice insights into the normative bases 

There is a link to the broader discussion of intergenerational justice in Part 8.3.1 in 
that the competing freedoms of charity creators and controllers could also be 
conceived in terms of intergenerational justice. The focus, however, is on the rights 
and obligations of charity creators and controllers, not justice as between the potential 
recipients of the charity’s benefits. Accordingly, the focus is far narrower than on an 
overarching redistribution of resources to satisfy fundamental economic and social 
needs of charity recipients. Nevertheless, the distribution of rights and obligations 
between charity creators and controllers can impact on the social and economic status 
of those decision-makers (and, indirectly, on the broader society if the decision-
makers are required to act inefficiently or inaptly) and upon ‘sufficientarian’ social 
and economic standards.  

Some strands of intergenerational justice are especially helpful in providing a 
perspective on this matter. In particular, Thompson’s ‘fair shares’ principle. The 
principle responds to the question of how the benefits and burdens of 
intergenerational cooperation should be distributed within a political society. 
According to the fair shares principle:41 

each generation or generational cohort should do what is in its power to ensure that other 
generations or generational cohorts will not have to bear greater burdens than itself in order to 
establish, maintain and/or receive the same degree of benefits from institutions of justice and 
other intergenerational goods.  

This recalls Rawls’ focus on social cooperation, which was identified in Part 9.3.1 as 
a useful lens for considering the public benefit/donor intention trade-off. However, by 
drawing from both liberal and communitarian theories of justice, Thompson’s 
principle gives greater flesh to what cooperation means between generations than is 
typically achieved by liberal theories of justice alone. This is partly because liberal 
theories do not generally take as much account of the ‘lifetime-transcending interests’ 
of individuals, yet in thinking about how to balance creator or earlier generation 
controller decision-making against later generation controller decision-making, such 
interests are critical. Lifetime-transcending interests are ‘interest[s] in outcomes, 
activities or processes that will, or could, take place in the future beyond the 
boundaries of one’s lifetime’42 and could include the establishment of a charity by a 
donor/creator disposing of their property or agreeing organisational rules.43 As 

                                                 
38 Atkinson, ‘Reforming’, above n 1, 1150. See also Simon, above n 8, 648-52. 
39 See, eg, Garton, ‘Justifying’, above n 13, 148. 
40 In the US context, see, eg, Ilana Eisenstein, ‘Keeping Charity in Charitable Trust Law: The Barnes 
Foundation and the Case for Consideration of Public Interest in Administration of Charitable Trusts’ 
(2003) 151 University of Pennsylvania Law Review 1747, 1758-9. 
41 Thompson’s Intergenerational Justice, 113-14.  
42 Ibid 42. 
43 In essence, the charity can be conceived as a lifetime-transcending project and hence a lifetime-
transcending interest. See, eg, ibid 42-4, 65-7. 
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suggested by Thompson, in a political society that subsists through generations, it is 
reasonable to suppose that the institutions of justice ought to recognise, at least to 
some extent, the ability of individuals to pass on those things that they value to future 
generations; their lifetime-transcending interests.44  

Thompson’s fair shares principle is premised on an assumption that individuals and 
generations will generally attempt to treat each other equally, as they are all 
cooperating in the intergenerational project, but not where equality is outside the 
power of the relevant generation or would undermine the aims of the cooperative 
project.45 Thus Thompson suggests that the fair shares principle requires that the 
institutions and goods transferred to future generations must generally leave the 
decision-making freedom of future generations at least equal to that of the present 
generation.46 Accordingly, for a debt incurred by one generation that constrains the 
range of decisions open to future generations to be just, the greater wealth of future 
generations would need to expand the decision-making freedom of future generations 
in other ways.47 Additionally, too great a disregard for the freedoms of future 
generations would also risk interfering with the intergenerational project by 
decreasing the regard had by future generations for the institutions and 
intergenerational goods passed down to them.48  

The fair shares approach is based on the principles underlying Rawls’ just savings 
principle and can thus be interpreted as a particular form of sufficientarianism, with 
the sufficientarian threshold based on the level (eg, of decision-making freedom) of 
the current generation. As the intergenerational goods, including decision-making 
freedom, of each generation expands, the threshold tends to equality between 
generations.49  

Of course, it is not difficult to conceive of a looser form of sufficientarianism that 
requires only the transfer of a minimum absolute level of decision-making freedom, 
not the level attained by the current generation. Once that minimum had been reached, 
there would no longer be any need to aim for equality of treatment between 
generations to the same extent. This is, essentially, what Rawls proposed under the 
just savings principle once sufficient savings had occurred to enable the establishment 
of the institutions of justice, ie for the phase in which those institutions of justice are 
merely maintained.50 This approach might therefore provide more leeway for 
recognising the rights of a charity creator. However, such an approach pays 
insufficient regard to the possibilities for indirect cooperation and transfers between 
                                                 
44 Ibid 37-9, 112. Laws relating to property and to formation of associations could also potentially be 
conceived of as forming part of the institutions of justice that are handed down to future generations. 
As to the breadth of such institutions, see, eg, ibid 87-8; Rawls’ Justice, 10-12. 
45 Thompson’s Intergenerational Justice, 117-19. For instance, if people lived as frugally as their 
distant forebears, this would impede their ability to establish and maintain institutions of justice or 
other intergenerational goods. Cf Frederic Gaspart and Axel Gosseries, ‘Are Generational Savings 
Unjust?’ (2007) 6(2) Politics, Philosophy and Economics 193, 203-4. As to the role of equality in 
theories of justice, see, eg, Stefan Gosepath, ‘Equality’, in Edward Zalta (ed), The Stanford 
Encyclopedia of Philosophy (Spring 2011 Edition) 
<https://plato.stanford.edu/entries/equality/#ValEquWhyEqu>.  
46 Thompson’s Intergenerational Justice, 123-6. 
47 Ibid. 
48 Cf ibid 125-6. 
49 Cf ibid 116-19. 
50 Rawls’ Theory, 251-8. See also Part 8.3.1. 
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generations and so is discarded in favour of the fair shares principle.51 In any event, 
the minimum absolute level approach would still retain a degree of decision-making 
ability for charity controllers. The level of decision-making ability would depend on 
where the threshold is set, but it seems reasonable to suppose that restrictions which 
materially undermine social cooperation or that impose significant burdens are likely 
to breach the threshold. There should thus be some correspondence between these 
circumstances and the circumstances identified for the fair shares principle. 

Returning to the fair shares principle and applying it to the creation of a charity and 
the perpetuation of creator/donor views by means of an accumulation restriction, it 
might initially be considered that no restrictions upon the charity controllers’ 
decision-making ability can be justified. This would be on the basis that restrictions 
would decrease the decision-making freedom of future generations.  At most, the 
charity creator or earlier generations of charity controllers might legitimately expect 
that later generations of charity controllers should try to understand the creator’s or 
earlier controllers’ points of view.52 However, charities that are established to benefit 
future generations for some time or in perpetuity are themselves intergenerational 
goods that potentially expand the range of decisions open to future generations and 
the resources of which should not be wantonly dissipated by a particular generation. 
Without some obligations in relation to charities as intergenerational goods, there is a 
risk that future generations may have to bear a greater burden in re-establishing and 
maintaining such charitable intergenerational goods.53  
 
It seems then that fair shares supports some broad restrictions. For instance, that the 
resources devoted to charity remain devoted to charitable purposes and perhaps that 
they remain devoted to a broad category of charitable purposes (eg advancement of 
education) that includes the selected purpose, to the extent that this is not pernicious 
and does not require too great a sacrifice.54 As an outworking of the fair shares 
principle, it must also surely be necessary that future charity controllers have regard to 
principles of intergenerational justice when considering the social aptness of the 
intergenerational distribution of benefits, albeit that their range of principles, and the 
socially preferred principles within that range, may differ from the principles of the 
present generation. However, if the use of charity assets has become materially 
inefficient or inapt, the sacrifice of following the creator's directions may become too 
great and the project may start undermining social cooperation. That is essentially 
because creator restrictions are followed to protect the benefits provided to, and 
decision-making freedom of, future generations.55  

                                                 
51 Cf Thompson’s Intergenerational Justice, 113-19. 
52 Thompson provides an example of a lifetime-transcending project that includes the establishment of 
‘a home that cared for abandoned and abused children’: ibid 66-7. See also Auerbach, 186-8. 
53 Cf Thompson’s Intergenerational Justice, 68, 125-6 (in the contexts of the establishment of public 
parks for posterity and of free-riding by future generations through using up natural resources). 
54 Thompson’s analysis of the scope of restraints upon decision-making by successor property holders 
is a little ambiguous, although she appears to accept that more wide reaching constraints should apply 
in the case of ‘community’ or ‘public’ projects where the project is intended to last in perpetuity for the 
benefit of posterity: ibid 67-8. Cf the lesser restrictions for the home for abandoned and abused 
children at 66-7. 
55 Cf ibid 125-6 (referring to the incurring and maintenance of intergenerational debts by government). 
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9.3.3 Conclusions about the normative bases  

Parts 9.3.1 and 9.3.2 suggest that the present generation should be able to alter 
accumulation where it would not contradict the basic intention underlying the creation 
of the charity (such as the broad category of charitable purposes to which the charity 
assets are devoted) and where materially greater public benefit would: 

a) be achieved because the alteration involves an updated or more rigorous 
application of the principles of intergenerational justice originally chosen or a 
more efficient implementation of those same principles; or 

b) in the view of the present generation, be achieved by adoption of different 
principles of intergenerational justice. 

 
To elaborate, maintaining a link to the broad category of charitable purposes selected 
by the creator (or, alternatively, the spirit of the gift) is consistent with giving due 
regard to creator intent and with the broad restrictions demanded by the fair shares 
principle to protect intergenerational goods. The need for a material increase in public 
benefit is due to the difficulties in evaluating public benefit.56 For instance, there is a 
degree of uncertainty, along with some discretion, in identifying and valuing costs and 
benefits, especially non-market ones such as the benefits of enhanced pluralism or 
autonomy. There is also a range of reasonable choices to be made in determining 
utilities for the purposes of a social welfare function.  
 
In addition, a material increase in public benefit, especially if linked to a change in 
circumstances, would frequently mean that creator intent is likely to be promoted by 
altering the charity to improve efficiency or aptness. To the extent that charity 
creators do not want to achieve public benefit, then, as discussed above, the rationale 
for respecting creator intent is diluted. Encouraging intergenerational social 
cooperation, would likewise accord limited weight to creator intent where the creator 
does not wish to achieve public benefit. Further, rather than scaring donors from 
creating charities as a result of disregarding creator directions, the reverse seems 
equally likely in these circumstances. A material difference would also suggest that 
future generations are being asked to make too great a sacrifice under the fair shares 
principle. In any event, if strict adherence to creator instructions is permitted to defeat 
or materially reduce the achievement of public benefit by a charity, this is likely to 
undermine trust and confidence in the charity sector amongst the broader 
community.57 Even if charities hold more assets than they otherwise would, a loss of 
trust and confidence would hinder their operations and long-term prospects. 
Moreover, a loss of trust and confidence would undermine the basis for 
intergenerational cooperation, such that the fair shares principle would also permit an 
altered use of charity assets. 
 
By way of example of the circumstances in (a) and (b) above, a harmful event such as 
a global recession might materially reduce resources and increase present need so as 
to cause many principles of intergenerational justice (prioritarian, sufficientarian and 

                                                 
56 A materiality threshold is also relevant to ensuring that the allocation efficiency gains from the better 
use of charity resources are not outweighed by the transaction costs of carrying out the alteration. Cf 
Alex Johnson and Ross Taylor, ‘Revolutionizing Judicial Interpretation of Charitable Trusts: Applying 
Relational Contracts and Dynamic Interpretation to Cy Près and America’s Cup Litigation’ (1989) 74 
Iowa Law Review 545, 568. 
57 See, eg, Simon, above n 8, 663. 
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utilitarian)58 to recommend the greater current provision of benefits. Indeed, a 
sufficiently significant event might prompt greater concern for the most 
disadvantaged members of society and so, potentially, a move from utilitarian 
principles to prioritarianism or sufficientarianism. On a smaller scale, an event might 
consist of weather damage to the facilities used by a charity to conduct its activities, 
such that present generations would receive less benefit from those activities unless 
assets are expended to repair the damage.59 The event might also be positive. 
Achieving a means to eliminate malaria, as referred to in Part 8.4, might result in 
many principles of intergenerational justice recommending the immediate use of all 
assets by a charity that fights malaria. With a means to prevent malaria, efficiency 
grounds might also suggest that assets be put toward elimination rather than treatment 
of symptoms. 
 
Something further needs to be said about (b). If inadequate respect for the decision-
making freedom of future generations undermines intergenerational social 
cooperation as discussed in Part 9.3.2, then rational charity creators should accept the 
need to alter the intergenerational distribution of benefits if there has been a 
sufficiently material change in the aptness of the selected principles of 
intergenerational justice. That is because intergenerational cooperation is required to 
maintain the charity and the pursuit of its purpose as an intergenerational good. 
Provided future generations genuinely apply their own principles of intergenerational 
justice, then it is possible to continue to treat the project of pursuing the charity’s 
purposes as an intergenerational good, even though the duration of that charity and the 
time of distribution of benefits may have changed. Subject to the proviso below about 
changed circumstances, this reasoning suggests that (b) is not only justified by the fair 
shares principle, but also that it should promote creator intent and should not 
disincentivize giving.  
 
Finally, the approach set out at the start of Part 9.3.3 does not reflect all of the insights 
from Parts 9.3.1 and 9.3.2. In particular, the approach provides only partial protection 
for creator intent (as there is no requirement for changed circumstances) and would 
permit divergence between charity controllers and creators without any passage of 
time (such that intergenerational justice would not demand fair decision-making 
shares). The fair shares principle does not require the existence of changed 
circumstances, although it does require that some time have passed. Indeed, to deny 
future generations the ability to select their own preferred principles of 
intergenerational justice merely because there has been insufficient societal change 
would be inconsistent with fair shares. However, it might be expected that the passage 
of a moderate amount of time would typically result in at least some changes in social 
and economic circumstances. Accordingly, an additional limit such as the need for the 
effluxion of a moderate amount of time might be broadly consistent with fair shares 
and might better protect (reasonable) creator intent. While fair shares would likewise 
also demand the passage of a period of time between decisions of differently 
constituted bodies of charity controllers, the need to protect creator intent and to avoid 
disincentivizing donations does not. There is thus a far weaker case for formally 
                                                 
58 See Part 8.3.1. 
59 For example, extensive hail damage suffered by the University of Western Australia in 2010: 
‘Widespread Damage from Freak Storm’, ABC News (online), 23 March 2010 
<http://www.abc.net.au/news/2010-03-23/widespread-damage-from-freak-storm/375954>. Cf Law 
Commission on Charity Technical Issues, 210. 
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requiring any time period between charity controller decisions. Indeed, the very 
requirement that a decision be made by a different body of charity controllers implies 
that at least some time must have passed, such that this thesis does not propose any 
period of protection for charity controller decisions. 

9.4 Implementing reform 

This Part investigates methods to implement the approach in Part 9.3.3 so as to 
provide the present generation with greater ability to determine how to pursue an 
intergenerational distribution of benefits. In doing so, it is necessary to deal with both 
explicit and implicit accumulation requirements that may apply for a charity. As 
outlined in Part 2.5.5, decision-making freedom might be restricted by an explicit 
prohibition on the distribution of assets or a requirement or power to accumulate 
further assets. Decision-making freedom might implicitly be impaired through the 
particular mode specified for carrying the charitable purpose into effect, or by 
enunciating the charitable purpose so as to require some retention of assets for future 
generations. 
 
Given the broad range of restrictions that might need to be lifted, Part 9.4.1 explores 
whether the grounds for administrative and cy-près schemes could be broadened to 
include the circumstances covered in Part 9.3.3. Rather than broadening these existing 
mechanisms, Part 9.4.2 considers whether charity controllers could be given new 
powers to disregard both explicit and implicit accumulation requirements. While this 
may be thought to raise a host of challenging issues, it is not unprecedented, with a 
significant array of comparable powers in place or proposed for other jurisdictions, 
especially England and Wales. Finally, Part 9.4.3 examines the way in which an 
effluxion of time requirement might be implemented. 

9.4.1 Broadening the grounds for schemes 

Beyond the issue of accumulation, there has been much debate about the desirability 
of varying the means or ends of charities so as to respond to changed circumstances or 
to disproportionate creator control. A number of commentators and bodies have 
suggested that the solution is to broaden the grounds on which a charity can be varied 
by way of an administrative scheme or cy-près scheme.60 UPMIFA, discussed in 
Chapter 4, even incorporates a ground based on an unanticipated change of 
circumstances if modification of a restriction on the investment or management of 
assets would further the charity’s purposes.61 In the context of accumulation, as 
suggested in Part 9.3.3, such grounds could reflect economic efficiency and social 
aptness, subject to an appropriate materiality threshold so as to provide a degree of 
respect for donor intent and support for continued donations.  
 
This would mean that, in the cy-près context, a cy-près scheme would be available on 
the mere ground of (a sufficiently material increase in) economic efficiency, or on the 
other matters listed in Part 9.3.3 (a) and (b). Similarly, administrative schemes would 
                                                 
60 See, eg, Ontario Law Reform Commission, Report on the Law of Charities (1996) 428-33; Law 
Reform Commission of Nova Scotia, The Rule Against Perpetuities, Final Report (2010) 11, 36; Roger 
Sisson, ‘Relaxing the Dead Hand’s Grip: Charitable Efficiency and the Doctrine of Cy Près’ (1988) 
74(3) Virginia Law Review 635, 651-3; Johnson and Taylor, above n 56, 574-81. 
61 UPMIFA s6(b). 
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be available to permit access to retained assets or remove a mandatory accumulation 
provision on the Part 9.3.3 (a) and (b) grounds, not just due to uncertainty or to the 
inadequacy or impracticability of the administrative provisions. However, this would 
leave the state involved in the variation because the courts would retain the ultimate 
say in how and when the cy-près scheme or administrative scheme should be 
implemented.62 Further, to the extent that it is necessary to establish the broadened 
grounds, the state would also remain involved. That is because there will typically be 
significant discretion in measuring the public benefit. Further, if the issue is the social 
aptness of an approach to intergenerational distribution, then it involves a choice of 
ethical position about what principles of intergenerational justice ought to be 
applied. Sisson has suggested a partial solution to this issue, in the context of cy-près 
reform, by judicial adoption of a rebuttable presumption that charity controllers have 
established an expanded ground, such as ‘inefficiency’, provided those controllers are 
properly exercising their powers.63 Nevertheless, this would still leave discretion with 
the courts as to the merits and form of the scheme to be adopted. 
 
Even if the power to act in broadened circumstances is conferred on a statutory 
authority such as a charity commission,64 rather than the courts, in order to access a 
better understanding of the charity sector and of broader government policy,65 this 
still requires state decision-making. By way of example, under the Charities Act (UK) 
trustees of small unincorporated charities may replace the original purposes with new 
charitable purposes where satisfied that it is expedient in the interests of the charity 
and, so far as is reasonably practicable, that the new purposes consist of or include 
purposes that are similar in character to those that are to be replaced.66 There is 
currently no need for Charity Commission consent,67 but the Charity Commission can 
object on either the merits of the proposed changes or on procedural grounds.68 Thus, 
it can be seen that the small unincorporated charities approach permits an almost 
unlimited set of grounds (certainly broader than those in Part 9.3.3), and with state 
involvement focused on ensuring proper charity controller decision-making and on 
the effect of the proposed changes, rather than determining the existence of the 
grounds in the first place. 
 

                                                 
62 See n 8. Cf Atkinson, ‘Reforming’, above n 1, 1115-16. 
63 Sisson, above n 60, 652-3. Cf Katie Magallanes, ‘Beyond Donor Intent: Leveraging Cy Près to 
Remedy Unintended Burdens Caused by Charitable Gifts’ (2014) 40 American College of Trust and 
Estate Counsel Law Journal 407, 427-32. 
64 It is already possible in some Australian jurisdictions to apply to the Attorney-General for reform of 
a charity in some circumstances: Dal Pont’s Law of Charity, [14.27]-[14.33]. The same is true of some 
US states and in respect of the English Charity Commission: Rob Atkinson, ‘The Low Road to Cy Près 
Reform: Principled Practice to Remove Dead Hand Control of Charitable Assets’ (2007) 58 Case 
Western Reserve Law Review 97, 147; Law Commission on Charity Technical Issues, 24-6, 30-6. 
65 Cf Lord Nathan et al, above n 11, 82-5; Garton, ‘Justifying’, above n 13, 148-9. 
66 Charities Act (UK) s275. Larger charitable trusts can access a statutory power to amend 
administrative provisions (Charities Act (UK) s280), but must otherwise apply for a cy-près scheme 
(ss62, 67). 
67 The Law Commission (UK) has recommended the adoption for all charitable trusts of a consent- 
based regime similar to that which is described at nn 72 to 73 (and accompanying text) for charitable 
companies: Law Commission on Charity Technical Issues, 355-7. This regime is also proposed to apply 
to changes to restrictions on accessing permanent endowment (alongside a modified regime for 
ignoring such restrictions as identified at nn 82 to 85). 
68 Charities Act (UK) s278(1). 
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The Law Commission (UK) has recommended adopting such a ‘middle ground’ 
ground approach more broadly.69 The recommendation is that charity controllers 
should have the power to vary a charity’s purposes or remove restrictions on 
accessing permanently endowed assets (without the need for any cy-près or 
administrative scheme ground) where the charity controllers consider it is expedient 
in the best interests of the charity, where it does not result in the charity ceasing to be 
a charity and where the Charity Commission consents. That consent being based on 
regard to:70 
• ‘the purposes of the charity when it was established’, which is intended to capture 

the same concept of the basic intention underlying the creation of a charity or the 
making of a gift, which, for charities created by gift, has been expressed as ‘the 
spirit of the original gift’;71 

• ‘the desirability of securing that the property is applied for charitable purposes 
which are close to the purposes being altered’; and 

• ‘the need for the relevant charity to have purposes which are suitable and effective 
in the light of current social and economic circumstances’.  

 
The need for charity controllers to consider it expedient in the best interests of the 
charity focuses on ensuring proper decision-making by the charity controllers, while 
the first consent matter, and potentially the second, are consistent with the Part 9.3.3 
principle that the alteration ought not to change the broad category of charitable 
purposes to which the charity assets are devoted. However, the third consent factor 
appears to give the Charity Commission significant discretion. 
 
Compare this to the existing approach for charitable companies and charitable 
incorporated organisations. Presently, alterations to their objects also require Charity 
Commission consent.72 However, that consent is generally based on the following 
factors, which afford significant deference to the charity controllers:73 
• the new objects are exclusively charitable; 
• the charity controllers’ decision to make the change is a rational one in the 

circumstances of the charity; and 
• the new objects do not undermine the previous objects. 
 
Indeed, the first two consent factors reflect the Part 9.3.3 constraint that any new 
purposes must be charitable, along with a rationality test that would be subsumed 
within the duty to give genuine consideration.74 Only the third consent ground, that 
the new objects do not undermine the previous objects, really adds space for the state 
to consider the merits.  
 

                                                 
69 Law Commission on Charity Technical Issues, 42-50, 355-7 (recommendations 3 and 4).  
70 Ibid 58-62, 357 (recommendation 4). The recommendation limits the factors to changes of purpose, 
such that the Charity Commission’s relevant policy at the time would apply to consent for an 
amendment to remove permanent endowment restrictions. Presumably the factors would be similar to 
those that apply for consent under Charities Act (UK) s182, discussed at n 85 and accompanying text. 
71 Law Commission on Charity Technical Issues, 59-62. 
72 Charities Act (UK) ss198, 226. 
73 See, eg, Charity Commission, Operational Guidance: Alterations to Governing Documents: 
Charitable Companies, OG 518 (28 May 2015) [B4] (OG 518); Law Commission on Charity Technical 
Issues, 58-9. 
74 Cf Part 4.3.2. 
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If the grounds for administrative or cy-près schemes are broadened but the state 
(whether via the courts or a regulator) retains significant discretion about the nature of 
the scheme to be adopted, it will enable the state to favour its preferred principles of 
intergenerational justice. Even in the context of implementing agreed principles of 
intergenerational justice, there would be some room for the state to impose its 
choices. The perpetuities focus on balancing the decision-making ability of current 
and future holders of interests in property (not the decision-making ability of the 
state) and the charity law goal of fostering the pursuit of purpose independently from 
the state both suggest that such choices should not typically be exercised by the state. 
 
Chapter 8 considers ways to ensure that charity controllers genuinely take 
intergenerational justice into account when making decisions. Chapters 4 and 10 
identify that charity controllers are subject to a range of duties that govern their 
decision-making, that enforcement mechanisms have recently improved with the 
advent of the ACNC and that accumulation should therefore not materially increase 
agency costs. It therefore seems not only inappropriate but also unnecessary to 
involve the state in second-guessing the merits of charity controller decisions to lift 
accumulation or distribution restrictions or to alter a charity’s purpose so as to vary 
the intergenerational distribution of benefits.  
 
To the extent consideration of the merits is limited to ensuring that the new objects 
are exclusively charitable or that the new objects do not undermine the previous 
objects, that is either consistent with the principles in Part 9.3.3 or sufficiently narrow 
as to be unobjectionable.75 However, such an approach starts to shade into the 
suggestion in Part 9.4.2 for greater charity controller flexibility. 

9.4.2 Greater charity controller discretion to decide how to amend means and 
ends 

Another option that has been suggested by some commentators is to allow charity 
controllers greater ability to use charity assets in the way that the controllers think 
best achieves public benefit by permitting them to alter purposes76 and to disregard 
charity rules,77 which could include accumulation directions. After all, charity 
controllers should typically have a better understanding of their particular charity and 
its stakeholders than the court78 and, potentially, a regulator. Relaxation of the duty to 
adhere to the terms of the trust or constitution would not involve the erosion of other 
duties, such as the need to properly exercise powers. This means that charity 
controllers would remain subject to constraints on their decision-making procedures 
such as acting in good faith, for a proper purpose and upon genuine consideration. 
They could not change purposes or disregard charity rules simply because they felt 
like doing so.  
                                                 
75 Cf OG 518 [B5.4]. 
76 Since accumulation requirements may be inherent in the purposes of a charity. 
77 In the context of charitable trusts, see, eg Atkinson, ‘Reforming’, above n 1, 1143; Eisenstein, above 
n 40, 1775-6. Atkinson has made similar suggestions in relation to charities generally, albeit with the 
rider that there should be a slightly greater role for creator intent and state intervention: Rob Atkinson 
‘Unsettled Standing: Who (Else) Should Enforce the Duties of Charitable Fiduciaries?’ (1998) 23 
Journal of Corporation Law 655, 688-92. In the UK context, see, eg, Lord Hodgson, ‘Trusted and 
Independent: Giving Charity Back to Charities’ (Review of the Charities Act 2006, Office for Civil 
Society, July 2012) 138. 
78 Sisson, above n 60, 652-3. 
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The discussion of UPMIFA in Part 4.3.3 provides a potential example. Section 4(a) of 
UPMIFA permits a charity to ‘appropriate for expenditure or accumulate so much of 
an endowment fund as the institution determines is prudent for the uses, benefits, 
purposes, and duration for which the endowment fund is established’.79 The charity 
(and hence the charity controllers, as their acts would typically constitute acts of the 
charity) must ‘act in good faith, with the care that an ordinarily prudent person in a 
like position would exercise’ and having regard to a range of factors such as the 
charity’s purpose, general economic conditions and the duration and preservation of 
the endowment fund, amongst others. UPMIFA therefore contains a default rule that 
charity controllers can access endowment assets provided they comply with their 
general decision-making duties. However, the UPMIFA example does not go as far as 
is envisaged in this Part 9.4.2. That is because the UPMIFA default rule can be 
displaced by express stipulation of the charity creator80 and because the UPMIFA 
factors tend to protect the long-term nature of an endowment fund, thus curtailing the 
range of available principles of intergenerational justice.  
 
If applied to purposes, accumulation requirements and spending restrictions, the 
broader option outlined at the start of Part 9.4.2 would address the potential problems 
that come with changed circumstances as the charity controllers could respond to 
those circumstances by adopting different principles of intergenerational justice as 
they see fit. It would also permit charity controllers to make changes to pursue greater 
public benefit even absent a change in circumstances. At the same time, it would 
avoid the problem of the state making choices about intergenerational justice. 
However, the position sketched above affords far greater freedom to the present 
charity controllers than is proposed by the principles in Part 9.3.3. Not only is there a 
broadening of the grounds for varying accumulation rules, but also a very significant 
broadening of the ability of charity controllers to determine how those rules should be 
varied. Therefore, it does not appropriately position the decision-making balance 
between current and future generations.  
 
The approach could be fashioned to improve the balance. For instance, charity 
controllers could be constrained to only varying purposes, or making changes to 
accumulation rules, where this accords with the spirit of the original gift.81 
The Charities Act (UK) regime for permanent endowment assets provides an 
example.82 Trustees of charitable trusts holding endowment funds may apply to the 
Charity Commission to disregard the restrictions if the ‘trustees are satisfied that the 
purposes set out in the trusts to which the fund is subject could be carried out more 
effectively if the capital… could be expended’.83 This test would respond to the Part 
9.3.3 concerns if it related to variations of purposes and alterations of accumulation 
requirements (not just spending restrictions); and if the matter on which the charity 
controllers (not just trustees)84 needed to be satisfied was that the variation would 
                                                 
79 UPMIFA s4(a). 
80 Ibid s4(b). 
81 Cf Lord Nathan et al, above n 11, 78-9 (multi-factorial approach). 
82 Charities Act (UK) ss281-285, 288-291. ‘Permanent endowment’ means ‘property held subject to a 
restriction on its being expended for the purposes of the charity’: Charities Act (UK) s353(3). 
83 Ibid s282. Trustees holding small endowment funds may self determine this matter: s281. 
84 The Law Commission (UK) has recommended that the procedures in sections 281 and 282 be 
available to all charities, not just charitable trusts: Law Commission on Charity Technical Issues, 364 
(recommendation 23). 
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materially increase public benefit having regard to economic efficiency or 
intergenerational justice principles. 
 
Returning to the permanent endowment regime test, to provide consent, the Charity 
Commission must be satisfied that the trustees have complied with their obligations to 
form a view about the more effective carrying out of the charitable purposes and also 
that disregarding the endowment spending restriction would ‘accord with the spirit’ of 
the relevant gifts.85 However, those are not the only relevant factors, so it appears that 
the Charity Commission retains some discretion as to merits, such that this regime 
goes further than might be necessary if state involvement is to be kept to a 
minimum.86 In particular, the Charity Commission must also take into account 
whether there has been any change in circumstances relating to the charity.87 The 
Charity Commission appears to be using this factor as a basis for second-guessing the 
merits of trustee’s decisions.88  
 
Removing such additional consent bases would make the mechanism similar to the 
rules for amending the purposes of incorporated charities discussed in Part 9.4.1, but 
without the need to consider whether the new objects undermine the previous objects.  
Further, as discussed in Part 9.4.3, the matter of changed circumstances is to be dealt 
with by way of a time period of protection so that there is no need for such a consent 
constraint. Additionally, even in the absence of a material change in circumstances 
limit, there are likely to be non-legal limits on charity controllers’ ability to depart too 
far from donor/creator directions.89 This is on the assumption that charities would 
typically be required to report on and explain any of the changes to purposes or 
accumulation directions achieved by the mechanisms discussed above. As discussed 
in Chapter 10, the market for donations is likely to constrain controller behaviour, 
albeit that this market may not be present to the same degree for charities such as 
perpetually endowed charitable trusts. A desire to follow donor directions so as to 
maintain the charity’s or charity controllers’ reputations (as honouring commitments 
in accordance with ordinary morality)90 may also constrain activities and aligns with 
notions of the effect of the markets for services and for employment.  
 
Indeed, a perhaps counterintuitive concern with giving too much discretion to charity 
controllers is that controllers may adhere too closely to donor intent in order to 
increase donations, even to the detriment of achieving public benefit.91 From an 
accumulation perspective, this may be partly due to remuneration being linked to the 
quantity of assets held by the charity.92 Charity controllers might also be reluctant to 
act contrary to charity terms, even if justified, for fear of litigation.93 In response to 
such concerns, provided regulators and other interested persons remain able to access 

                                                 
85 Charities Act (UK) s284(2). The Charity Commission must also take into account any available 
evidence as to the wishes of the creator/donor: s 284(1)(a). 
86 Cf Picarda, 681-3. 
87 Charities Act (UK) s284(1)(b). 
88 Charity Commission for England and Wales, Operational Guidance: Identifying and Spending 
Permanent Endowment, OG 545 (19 May 2015) [B1.5]. 
89 See, eg, Gary, above n 12, 1001-3; Atkinson, ‘Reforming’, above n 1, 1124-33. 
90 Cf Atkinson, ‘Reforming’, above n 1, 1130-1. 
91 Cf ibid 1152. 
92 See the discussion of licenced trustee companies in Part 2.4.1. 
93 Cf Sisson, above n 60, 646-7. 
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the existing more limited cy-près grounds and other control mechanisms,94 it seems 
unlikely that any less reform would occur. 
 
Accordingly, a mechanism along the lines of a modified version of the Charities Act 
(UK) regime for permanent endowment assets or for altering purposes of incorporated 
charities seems a promising reform. It would require charity controllers to consider 
that the change would materially increase public benefit having regard to economic 
efficiency and the principles of intergenerational justice. In considering whether to 
make a change, charity controllers would also be subject to their normal duties 
(except the duty to follow the terms of the relevant trust or constitution) such that they 
must properly exercise their powers. They would not be allowed to vary purposes or 
accumulation rules so as to contradict the basic intention underlying the creation of 
the charity.95 This mechanism could be coupled with the time period of protection in 
Part 9.4.3. 

9.4.3 Time period of protection for charity creator accumulation restrictions 

Several commentators in the US context have suggested that charity creators or 
donors be permitted a fixed period (ranging from 15 to 40 years) during which they or 
their heirs could enforce restrictions on property given to charity, subject to generally 
applicable cy-près principles.96 After that period, the charity could ignore creator or 
donor restrictions on the use of charity assets in certain, albeit not clearly articulated, 
circumstances.97 The Nathan Report in the UK had earlier recommended not only an 
expansion of cy-près grounds, but also a 35 year ‘period of immunity’ from 
application of the expanded grounds so as not to disincentivize charity creators.98 A 
more limited and accumulation-focused example of such approaches is provided by 
section 14 of the Perpetuities and Accumulations Act 2009 (UK) c18, which provides 
that a duty (or power) to accumulate under a charitable trust ceases to have effect after 
21 years.99 
 
As suggested in Parts 9.3.3 and 9.4.2, a moderate period of protection for charity 
creator accumulation requirements could be coupled with a mechanism to broaden the 
circumstances in which charity controllers can vary accumulation-linked purposes or 
requirements. The discussion in Part 9.4.2 thus fleshed out the circumstances, left 
somewhat unclear by Goodwin and Leslie, that apply following the period of 
protection. In this way it is plain that the principles of intergenerational justice are 
relevant (as time has passed) and, if the time period is of a sufficient duration, that 
circumstances are likely to have changed. In addition, where accumulation 

                                                 
94 Cf Law Commission on Charity Technical Issues, 63-4. 
95 Reference to the basic intention rather than the spirit of the gift is necessary to capture charities not 
in the form of trusts. See, eg, n 71 and accompanying text. 
96 Goodwin, above n 30, 123-4; Melanie Leslie, ‘Time to Sever the Dead Hand: Fisk University and the 
Cost of the Cy Près Doctrine’ (2012) 31(1) Cardozo Arts & Entertainment Law Journal 1, 16-17. 
97 Under Goodwin’s proposal it is unclear whether charity controllers can be challenged on the merits 
or only the process of their decision-making. Leslie does not articulate how charity controllers would 
continue to pursue the charity’s mission while at the same time ignoring restrictions, some of which 
presumably articulate the mission itself. 
98 Lord Nathan et al, above n 11, 80-1 (alteration permitted earlier with the consent of the charity 
controllers and the creator, if living). 
99 The limit is subject to several exceptions, such as schemes or orders made by the Charity 
Commission, or the court, or where permitted by regulations. 
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requirements are in the form of mandatory accumulation directions it would make 
sense to apply the same time period to expressly confirm that the directions cease to 
have effect after that time.  
 
What is a time period of sufficient duration? This thesis will not seek to answer that 
question, other than to suggest that it should be at least five to ten years to ensure 
some change in social and economic circumstances and that it should be no longer 
than the duration between generational cohorts, say around 20 to 30 years. As to this 
last point, the term ‘generation’ has generally been used in this thesis to refer to pools 
of potential benefit recipients at different points in time,100 rather than to age cohorts. 
It may well be that a shorter period of time is warranted. It is simply proposed that a 
time period longer than 20 to 30 years may start to significantly undermine the 
requirements of intergenerational justice. 
  
Exceptions to the time period 
 
There ought to be some exceptions to the period of protection. First, the ordinary 
alternative control mechanisms analysed in Chapter 5 should remain available, since 
changed circumstances resulting in impracticability or inexpediency (and the need to 
alter the application of principles of intergenerational justice) might arise within the 
period. The relatively narrow ambit of the existing alternative control mechanisms 
already provides significant protection for donor intent and for charitable giving. 
 
Second, total return investment, discussed in Parts 4.3.3 and 5.2.1, is intended to 
maximise investment returns to further a selected distribution of benefits between 
present and future generations, rather than forcing the form of the investment to be 
linked (so reducing the investment choices available), by way of ‘capital’ and 
‘income’ classifications, to the allocation between present and future 
generations.101 Economic efficiency grounds justify adoption of a total return 
investment approach and current generations of charity controllers ought to be able to 
ignore any accumulation restrictions that prevent adoption of that approach. That is 
the default approach in the US under UPMIFA102 and a more limited UK approach 
also exists. Charity trustees are permitted by the Charities Act (UK) to adopt, without 
Charity Commission consent, a total return investment approach enabling expenditure 
of up to 10% of permanent endowment, albeit that it is subject to recoupment.103 
 
A third possible exception is provided by the suggestion of the Law Commission 
(UK) that charity controllers have the power to spend up to 25% of permanently 
endowed assets where the controllers consider it expedient, so long as they recoup the 
amount spent over 20 years.104 If linked to the protection period (rather than 20 
years), the benefit of this approach is that it avoids state intervention and provides 
some protection to creator intent. Yet, it would also permit the different application of 
principles of intergenerational justice in response to some event that causes greater 
need for a period of time. It would thus be consistent with the Part 9.3.3 principles in 
some circumstances. However, the difficulty is that the relief is only temporary so that 
                                                 
100 See Part 2.5.4. 
101 Cf Law Commission on Charity Technical Issues, 213. 
102 UPMIFA ss 3(e)(1)(E), 4(a)(5). 
103 Charities Act (UK) ss104A, 104B; Charities (Total Return) Regulations 2013 (UK). 
104 Law Commission on Charity Technical Issues, 364-5 (recommendation 24). 
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future generations will, over the long term, be locked into the principles of 
intergenerational justice selected by earlier generations.105 That difficulty falls away if 
this temporary access approach is merely an exception to the protection period, so that 
it is combined with the broader mechanisms examined in Part 9.4.2. 

9.5 Conclusion 

The current rules enable the present generation to disregard, in some circumstances, 
spending restrictions and requirements to add income to restricted capital, that are not 
linked to a charity’s purpose. Thus the present generation has some flexibility to adopt 
the principles of intergenerational justice that it considers will result in the greatest 
public benefit, or to implement selected principles in a more efficient way. This is 
especially so for member-based charities. However, for charities without members, 
and member-based charities that cannot obtain the requisite level of member 
agreement, the present generation would typically only be able to partially alter 
accumulation settings. If seeking an administrative scheme, it would also be necessary 
to show that the circumstances are sufficiently serious that it can be said that there is a 
material and practical problem with the current mode of pursuing the charitable 
purposes. This would be a challenging bar for a change in controller view about the 
appropriate principles of intergenerational justice.  
 
Where accumulation requirements are incorporated within a charity’s purpose, there 
is even less room for the present generation to alter the intergenerational distribution 
of benefits. Even under the expanded statutory cy-près provisions, the purpose must 
have ceased to provide a suitable method of using the charity property or have 
become inexpedient. This test would not be satisfied merely because a purpose with 
different accumulation requirements might result in a material increase in public 
benefit. 
 
Thus, the current rules do not permit change in all circumstances where the principles 
discussed in Part 9.3.3 support change to effect a material increase in public benefit 
through the adoption of different principles of intergenerational justice or through the 
more efficient or rigorous application of the same principles of intergenerational 
justice. To better align the rules with this normative basis, rather than broadening the 
grounds for cy-près or administrative schemes (leaving the final decision with the 
state), in the interests of charity independence, it would be preferable to afford greater 
discretion to charity controllers. Charity controllers could then use charity assets in 
the way that the controllers think best achieves intergenerational justice by permitting 
them to alter purposes that impede that pursuit of intergenerational justice and to 
disregard charity rules such as accumulation directions and spending restrictions.  
 
However, so as not to deter ongoing donations and charity creation, as well as 
avoiding the wanton dissipation of intergenerational goods in the interests of 
intergenerational justice, there should be limits. First, charity controllers should be 
required to use charity assets in accordance with the basic intention underlying the 
creation of the charity, including the pursuit of the same broad category of purposes 
                                                 
105 Interestingly, the Law Commission (UK) consultations suggest that charities felt that being locked 
into a generational neutrality approach was not a practical problem: ibid 228-30. In addition to respect 
for creator intent, this may reflect a general impression (not necessarily accurate as discussed in Part 
4.3.3) that the duty of impartiality requires charity controllers to aim for generational neutrality. 
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as that selected by the charity creator. Second, charity controllers must consider that 
the change would materially increase public benefit having regard to economic 
efficiency and the principles of intergenerational justice. In considering whether to 
make a change, charity controllers would also be subject to their duties to properly 
exercise their powers. They would not have unfettered ability to change accumulation 
settings. 
 
The limits could be enforced by requiring a formal approval by the regulator that 
charity controllers have complied with those limits. Such an approval would not 
provide the regulator with a broad discretion to question the merits of charity 
controllers’ actions. Instead, it would involve a decision by the regulator on the 
substantive, but narrow, issue of whether assets would continue to be used for the 
same broad category of purposes or in accordance with the basic intention underlying 
the charity’s creation. In addition, the regulator would confirm that charity controllers 
have satisfied procedural requirements in determining that the change would 
materially increase public benefit. Given the novelty of the change, formal regulator 
approval seems preferable to merely relying on the standard regulatory oversight of 
the exercise of discretions by charity controllers.  
 
The reform proposals above omit any requirement for the passage of time or for a 
change of circumstances (which might be implied from the passage of any moderate 
amount of time). Nevertheless, each of these conditions is suggested, respectively, by 
the fair shares principles of intergenerational justice and by the cy-près reform 
debates. Accordingly, Part 9.4.3 proposes that a moderate time period of protection be 
afforded to accumulation requirements before charity controllers can exercise any 
new powers to disregard spending restrictions or accumulation directions or to alter 
purposes. The period of protection ought to be subject to exceptions such as the 
continued application of the existing alternative control mechanisms and adoption of 
total return investment. 
 
Finally, it must be acknowledged that reforms relating to implicit accumulation 
requirements, such as the availability of administrative and cy-près schemes, or of 
broader charity controller amendment powers, clearly have wider ramifications than 
accumulation alone. The discussion in this Chapter may therefore also be valuable in 
thinking of the broader application of such schemes or reforms. However, as this 
Chapter has focused on the issues arising in the context of accumulation of assets by 
charities, the changes are proposed only to the extent that they apply to explicit or 
implicit accumulation requirements. 
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CHAPTER TEN 

ENHANCED AGENCY COSTS 

10.1 Introduction 

Chapters 8 and 9 focused on the intergenerational distribution of assets and the 
question of which generation is able to make that distributional decision. However, as 
identified in Chapter 2, the accumulation of assets by charities also enhances the risk 
of agency costs resulting from charity controllers shirking or acting in their own 
interests, such as by losing or misapplying accumulated funds or hoarding assets to 
increase their own prestige or job security. As explored in Chapters 4 and 7, the 
controller duties of care, skill and diligence, as well as of loyalty, provide a degree of 
protection against such agency costs. So too do the overlapping ACNC governance 
standards and the income tax endorsement conditions. Part 10.3 thus explores the 
ACNC’s role in more effectively regulating such duties, given the analysis in Part 4.4 
about the difficulties experienced by other regulators in enforcing these constraints. 
Having noted that some gaps remain in the ACNC regime, Part 10.4 then examines 
whether other regulators, such as the ATO and state Attorneys-General, might 
meaningfully act in conjunction with the ACNC to plug those holes. 
 
Before exploring the coordinated effect of the legal constraints outlined above, Part 
10.2 sketches key market mechanisms that work to reduce agency costs for many of 
the types of charities identified as potential sites of accumulation, such as universities, 
hospitals and fund-raising religious institutions. The advantage of this approach is that 
it highlights particular areas in which the demands on the legal constraints are likely 
to be greater. 

10.2 Market mechanisms 

In circumstances where charities compete in selling goods or services, or where 
charities need to compete for donations (ie capital markets), there may be some 
market constraints on the levels of agency costs incurred.1 These circumstances are 
likely to apply to several of the key categories of charities identified at the outset as 
posing a greater likelihood of accumulation. For instance, universities, hospitals and 
many museums are likely to compete in selling goods and services. Many religious 
institutions are likely to be involved in on-going fundraising. However, market 
mechanisms are not a panacea, particularly as many of the markets in which charities 
compete to provide goods and services or obtain donations are characterised by 
information asymmetry.2 In the US context (where inadequate regulation has also 
been bemoaned),3 Core, Guay and Verdi, when investigating the reasons for the 
accumulation of excess endowments by large non-grant making charities, found that 

                                                 
1 Economic Analysis of Law, §15.2; cf Geoffrey Manne, ‘Agency Costs and the Oversight of Charitable 
Organizations’ [1999] (2) Wisconsin Law Review 227, 227-8. 
2 See, eg, Part 2.3.2; Manne, above n 1, 232, 235. Cf Henry Hansmann, ‘The Role of Nonprofit 
Enterprise’ (1980) 89(5) Yale Law Journal 835, 843-4, 862-3, 873. 
3 See, eg, Governing Nonprofit Organizations, ch 8; Manne, above n 1, 240, 250-2. 
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agency costs were the main reason for accumulation, rather than the pursuit of 
growth.4 
 
In addition, permanently endowed grant-making charitable foundations, which have 
also been identified as sites of accumulation, are unlikely to compete in the market for 
goods or services and, if they have significant accumulated assets, may not need to 
seek donations. For charitable foundations in the form of charitable trusts, there would 
also be no members and hence no market for corporate control.5 Further, where 
charity controllers are specifically identified in a charity’s constituent documents or 
where the members are the charity controllers, then a properly functioning 
employment market may also be lacking. Many of these circumstances are likely to be 
present to a degree for endowed charities such as permanently endowed charitable 
foundations and so market restrictions are likely to be ineffective.6  
 
Accordingly, Posner has suggested that an additional requirement be imposed on 
permanently endowed foundations to spend down assets within a set time period so as 
to reduce agency costs by forcing the charity to go back out to the market to seek 
further donations.7 As discussed in Part 7.3, Australian public and private ancillary 
funds are currently subject to a minimum annual distribution requirement of 4% (5% 
for private ancillary funds) of the market value of the fund’s net assets as at the end of 
the previous year. Rather than running down assets, the minimum annual distribution 
percentages appear to have been selected to merely slow the growth rate of ancillary 
funds as they are broadly premised on funds maintaining their real value over time.8 
 
However, any such agency cost efficiency gains would need to be weighed against 
potential allocation efficiency losses from a reduction in the discretion accorded to 
charity controllers;9 and from a reduction in certainty and flexibility for the charity 
and its distribution recipients. A potential reduction in the money dedicated to charity 
by the consequent reduction in donor choice would also need to be considered.10 
More fundamentally, mandating the depletion of assets held by permanently endowed 
foundations would strike against the benefit from accumulation of increased 
independence, an objective which is also inherent in the goals of charity law. 
                                                 
4 John Core, Wayne Guay and Rodrigo Verdi, ‘Agency Problems of Excess Endowment Holdings in 
Not-for-Profit Firms’ (2006) 41 Journal of Accounting and Economics 307. 
5 Even where a charity has members, there is unlikely to be an effective market for corporate control as 
members’ rights would not include residual claims against the charity’s assets: cf Eugene Fama and 
Michael Jensen, ‘Separation of Ownership and Control’ (1983) 26(2) Journal of Law and Economics 
301, 319. 
6 Economic Analysis of Law §15.2, §19.4. 
7 Ibid §19.4. 
8 See, eg, Nick Sherry, Assistant Treasurer, ‘Important Philanthropic Reforms and Further Sector 
Consultation’ (Press Release, No 6, 25 June 2009); Prime Minister’s Community Business Partnership, 
Submission to Treasury, Exposure Draft of Amendments to the Private Ancillary Fund Guidelines 2009 
and the Public Ancillary Fund Guidelines 2011, 12 February 2016, 3-4. 
9 As to accumulation and allocation efficiency, see Part 2.5.3. Note that if charity controllers’ decision 
making authority is partially replaced with greater ability to oversee and question that authority by 
‘principals’, such as members or regulators, that may itself result in agency costs, such as costs of 
obtaining information for overseers and opportunity costs where strict enforcement of agent obligations 
exceeds the benefits from compliance. See, eg Stephen Bainbridge, The New Corporate Governance in 
Theory and Practice (Oxford University Press, 2008) 11; Michael Dooley, ‘Two Models of Corporate 
Governance’ (1992) 47(2) The Business Lawyer 461, 464-71; Fama and Jensen, above n 5, 308-9. 
10 Cf Lee-Ford Tritt, ‘The Limitations of an Economic Agency Cost Theory of Trust Law’ (2011) 32 
Cardozo Law Review 2579, 2623-38. 
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In any event, as noted in Chapters 4 and 7, legal form controller duties, corresponding 
ACNC governance standards and income tax endorsement conditions are squarely 
directed at reducing agency costs from behaviour such as asset hoarding to protect job 
security and enhance status, or defalcation of accumulated funds. It is to these duties 
and their regulation that this thesis now turns. 

10.3 Controller duties, governance standards and the ACNC 

There have been concerns in the past that controller duties are not monitored or 
enforced or else only in inconsistent and reactive ways by state Attorneys-General, 
ASIC, the ATO and state and territory commerce departments. Chapter 4 noted that 
apparent reasons for this state of affairs included the scant information collected by 
many regulators, inadequate resourcing and regulatory focus for regulators, a lack of 
appropriate compliance measures and a deficiency in charity sector understanding of 
the applicable controller duties.  
 
The inception of the ACNC at the end of 2012, with its improved information base 
and resources, the expressly articulated governance standards11 and the ACNC’s 
direct focus on charities has the potential to render these duties far more effective than 
they have been in the past. For registered charities, there is finally a regulator with the 
incentive and the ability to enforce the duties.12 In addition, as discussed in Part 4.5, 
the ACNC is less procedurally limited in a number of ways than the other regulators. 
This should also enable stronger enforcement of governance standards and duties. 
While not all charities are registered with the ACNC, failing to register would mean 
that the charity cannot access federal tax concessions and so there should then be a 
taxation disincentive to accumulate assets, since the accumulated income would 
potentially be subject to income tax. Most charities with material assets are therefore 
likely to be registered. 
 
Additionally, the majority of the information collected from registered charities by the 
ACNC, including Annual Information Statements and financial reports, is placed on a 
freely-accessible public register: the Australian Charities and Not-for-profits 
Register.13 This should also bolster the market mechanisms of accountability referred 
to in Part 10.2, in going some way to reducing information asymmetries. 
 
The ACNC has only now been operating for five years and, due to transition, has only 
collected financial information from registered charities for part of that time. Further, 
the ACNC adopted a transitional approach to its monitoring and enforcement 
activities such that for its first three years, the ACNC’s focus was upon educating 

                                                 
11 Although, for discussion of new uncertainties and complexities introduced by the governance 
standards, see, eg, Ian Ramsay and Miranda Webster, ‘Registered Charities and Governance Standard 
5: An Evaluation’ (2017) 45(2) Australian Business Law Review 127, 154-7; Nicholas Aroney and 
Matthew Turnour, ‘Charities are the New Constitutional Law Frontier’ (2017) 41(2) Melbourne 
University Law Review (advance) 13-16. 
12 Cf Manne, above n 1, 240, 250-2, on the need for incentive and ability to enforce fiduciary rules and 
the capacity to monitor charity controllers, along with the notable lack of these attributes in the US 
system which relies very much on state Attorneys-General and the Internal Revenue Service. 
13 ACNC Act div 40. 
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charities, rather than imposing sanctions.14 In addition, the ACNC’s capacity was 
hampered until March 2016 by the Coalition government’s attempts to abolish it.15 
Structurally, there is also some tension between the ACNC’s object to ‘maintain, 
protect and enhance public trust and confidence in the Australian not-for-profit sector’ 
and its object to ‘support and sustain a robust, vibrant, independent, and innovative 
Australian not-for-profit sector’.16 Depending on how the ACNC addresses the 
interaction between the two objects, it is possible that the second object may in 
practice lead to some reluctance to impose sanctions on errant charity controllers.17 
Of course, the issue should not be overstated. Charity controllers acting in their own 
interests rather than the interests of their charity would be expected to detract from the 
robustness, vibrancy, independence and innovativeness of their charity and, by 
extrapolation, the sector. 
 
Nevertheless, the ACNC has started to impose sanctions for breach of governance 
standards in a small but growing number of cases.18 For example, the ACNC has 
taken enforcement actions in relation to various charities for failing to ensure that 
charity controllers comply with their duties as required by governance standards 1 and 
5, such as entering into an enforceable undertaking with the Yipirinya School Council 
Inc to improve governance for the benefit of children served by the school.19 The 
ACNC has also entered into enforceable undertakings with the Australian Federation 
of Islamic Councils (AFIC) and intervened in court proceedings to, amongst other 
things, ensure that AFIC’s responsible persons make decisions in AFIC’s best 
interests and to further its charitable purpose.20 More recently and in the midst of 
much publicity about the Returned and Services League charities, the ACNC has, 
entered into a compliance agreement with the Returned and Services League of 
Australia (SA Branch) Inc to implement and report on governance improvements.21 
 
There are, however, several flaws in the ACNC legislation that may necessitate future 
change. First, as discussed in Chapter 4, the two governance standards of particular 
relevance to accumulation – standards 1 and 5 – apply to the registered charity, not 
                                                 
14 ACNC, Transitional Approach to Regulation 
<https://www.acnc.gov.au/ACNC/About_ACNC/Regulatory_app/RegApp_early/ACNC/Regulatory/R
eg_EarlyApp.aspx?hkey=4b6b4af6-5374-456b-8ccf-5f8d84a6dead>. 
15 See, eg, Christian Porter, Minister for Social Services and Kelly O’Dwyer, Assistant Treasurer, 
‘Retention of the Australian Charities and Not-for-profits Commission’ (Joint Media Release, 4 March 
2016); Susan Pascoe, ‘The Digital Regulator’ in Myles McGregor-Lowndes and Bob Wyatt (eds), 
Regulating Charities: The Inside Story (Routledge, 2017) 211, 212. 
16 ACNC Act s15-5(1). 
17 Cf Pascoe, above n 15, 216. 
18 For a useful summary of ACNC enforcement action, see, eg, ACNC, ‘Charity Compliance Report 
2015 and 2016’ (Report, March 2017). Note, in particular, the ACNC’s de-identified case studies 2 
(voluntary undertaking) and 3 (revocation of registration) at 25-6. See also ACNC, ACNC Charity 
Compliance Decisions (accessed December 2017) <www.acnc.gov.au>; Marina Nehme, ‘Australian 
Charities and Not-for-profits Commission: Enforcement Tools and Regulatory Approach’ (2017) 45(2) 
Australian Business Law Review 159, 183-6. 
19 ACNC, Enforceable Undertaking Summary (29 July 2016) 
<http://www.acnc.gov.au/enforcementpowers/EU_Summary_Variation_Yipirinya_School_Council_In
c.pdf>. 
20 ACNC, Enforceable Undertaking Summary (14 July 2017) 
<http://www.acnc.gov.au/enforcementpowers/20160817_Enforceable_Undertaking_Summary_AFIC.p
df>; ACNC, ‘ACNC Annual Report 2016-17’ (Annual Report, September 2017) 59.   
21 Returned and Services League of Australia (SA Branch) and ACNC, Compliance Agreement (23 
August 2017). 
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directly to charity controllers. In the case of governance standard 5, imposing a duty 
to take reasonable steps to ensure that charity controllers are subject to and comply 
with various listed duties raises the possibility that a charity may take reasonable steps 
even in circumstances where a charity controller may have breached a stated duty.22 
In an accumulation context, this is only likely to be relevant to one-off decisions to 
accumulate that involve a breach of duties, as systemic breaches would indicate that 
the charity is not taking reasonable steps.23 Nevertheless, differences in the phrasing 
of the governance standard 5 duties and those at common law or under legislation 
such as the Corporations Act are also likely to create some uncertainty.24   
 
More fundamentally, the availability of many of the ACNC’s graduated sanctions, 
short of deregistration, rely on the relevant charity being a ‘federally regulated entity’ 
(FRE).25 FREs include various ‘entities’ to which the corporations or territories 
powers of the Commonwealth Constitution apply: constitutional corporations; trusts if 
the trustee is a constitutional corporation; and entities that are sufficiently linked to 
the Northern Territory or the Australian Capital Territory.26 Accordingly, there is a 
potentially significant constitutional limit on the ACNC Commissioner’s ability to 
respond to a breach of the ACNC Act or governance standards. Many higher 
accumulation risk charities providing goods or services, such as universities, hospitals 
and some museums and galleries would likely have a relatively significant proportion 
of trading activities and thus amount to trading corporations.27 Many incorporated 
charities with accumulations of assets would also have substantial investment 
activities (which would often involve finance activities) and so potentially amount to 
financial corporations.28  
 
However, unincorporated associations and grant-making charitable trusts may not be 
caught. Where a trustee is a fee-for-service entity such as a licensed trustee company, 
the trustee’s status as a constitutional corporation may potentially bring the trust 
within the FRE definition.29 Where the trustees are individuals or a corporation that 
does not conduct a trustee services business, there is more likely to be a gap.30 This 
gap is likely to overlap with the gap in market mechanisms identified above for 
permanently endowed charitable trusts.  

                                                 
22 Ramsay and Webster, above n 11, 157. 
23 The objects of governance standard 5 include that, where non-compliance by a charity controller 
occurs, a charity should act to identify and remedy non-compliance: ACNC Regulation s45.25(1)(b). 
24 See, eg, Ramsay and Webster, above n 11, 155-6. 
25 See Part 4.5. 
26 ACNC Act ss205-15, 205-20. 
27 See, eg, Aroney and Turnour, above n 11, 29-31; Sarah Joseph and Melissa Castan, Federal 
Constitutional Law: A Contemporary View (Lawbook Co, 4th ed, 2014) [3.25]. Aroney and Turnour 
also query whether the extent of the corporations power is sufficient to permit some enforcement 
activities of the ACNC, such as removing and replacing charity controllers. 
28 In the context of a university, see, eg, Quickendon v O’Connor (2001) 184 ALR 260, [52] (Black CJ 
and French J), [110] (Carr J). See also Joseph and Castan, above n 27, [3.30]; Christopher Tran, 
‘“Trading or Financial Corporations” under Section 51(xx) of the Constitution’ (2011) 37(3) Monash 
University Law Review 12, 13-19.  
29 Although there is significant uncertainty about this. 
30 Separate consideration would need to be given to whether the trustee can be a financial corporation, 
even though the assets it holds are subject to a charitable trust. 
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10.4 The role of other regulators in plugging ACNC gaps 

To the extent a gap exists, the ACNC’s resourcing and information base permits 
fruitful cooperation with other commonwealth and state regulators and the ACNC 
actively seeks to adopt this approach.31 Indeed, it has entered into formal memoranda 
of understanding covering cooperation and assistance in information sharing and 
enforcement action with various regulators such as the ATO, ASIC and ORIC.32 
Accordingly, as identified in Chapter 4, there may be increased ability for other 
regulators, such as state Attorneys-General to take action. Moreover, if that action is 
limited to filling in ACNC gaps, it will involve less of a demand on the resources of 
those other regulators, so that they may be more willing to act. This means that at 
least a modest range of compliance responses (in addition to revocation of charity 
registration) may still be available for some unincorporated associations and for 
perpetually endowed charitable trusts that are not FREs. Further, action by other 
regulators may address circumstances where a charity has taken reasonable steps, but 
a charity controller has still breached their duties.33 
 
In addition, as discussed in Chapter 7, the Commissioner of Taxation has expressly 
considered the issue of accumulation and the ATO’s available powers. The 
Commissioner of Taxation appears to view the ‘application-for-purposes’ income tax 
special condition as requiring the relatively direct and active use of funds. Such a test 
would involve distinguishing between ‘excessive’ and ‘non-excessive’ accumulation, 
and between accumulation for ‘general’ versus ‘specific’ purposes, necessitating a 
relatively expansive role for the regulator. Nevertheless, the better position is that the 
‘application-for-purposes’ special condition applies when there has been a breach of 
duty by the charity controllers (attributable to the charity) that is detrimental to the 
charity’s purpose. For example, accumulating assets for the improper purpose of 
boosting the status of the charity controllers. This preferred interpretation provides a 
focus on legal duties that work to reduce agency costs and overlaps materially with 
ACNC governance standard 1.34 It would therefore ensure the presence of another 
regulator, the ATO, to bolster gaps in the ACNC’s ability to act, albeit that the ATO 
does not have access to the same range of graduated sanctions as the ACNC.35 
 
Further, the ‘governing rules’ special condition is likely to overlap with ACNC 
governance standard 5 in that a charity’s constitution or trust deed (and, to the extent 
certain parts of the common law and legislation add to governing rules, eg common 
law trustee duties)36 typically impose duties on charity controllers in operating a 
                                                 
31 Pascoe, above n 15, 221-2. 
32 See, eg, ACNC and FCT, Memorandum of Understanding between the Commissioner of Taxation 
and the Commissioner Australian Charities and Not-for-profits Commission (12 December 2012) cl 7 
(referring to cooperation and assistance); ACNC, Memoranda of Understanding 
<https://www.acnc.gov.au/ACNC/About_ACNC/Corporate_info/MOU/ACNC/Publications/MOU.asp
x?hkey=758f33fb-d80c-4ec5-94bd-adaa9033efef>. The ACNC also cooperates with state regulators: 
ACNC, ‘Compliance Report’, above n 18, 4. 
33 This is less true of ASIC since a number of directors’ duties do not apply to the directors of 
companies limited by guarantee that are registered charities. Nevertheless, as noted in Part 4.4, ASIC 
does have some scope to bring proceedings in respect of breaches of common law duties. 
34 See, eg, Ian Murray, ‘Fierce Extremes: Will Tax Endorsement Stymie More Nuanced Enforcement 
by the Australian Charities and Not-for-profits Commission?’ (2013) 15(2) Journal of Australian 
Taxation 233, 257-64. 
35 See, eg, ibid, 252-5. 
36 Cf TR 2015/1, [9]-[12], [100]-[115].  
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charity. Controller duties of loyalty and of care, skill and diligence would 
appropriately be characterised as ‘substantive’ requirements.37 Although TR 2015/1 
appears to go further,38 the ‘governing rules’ condition requires compliance by the 
charity, rather than merely an individual charity controller. It is difficult to know 
precisely what non-compliance by the charity means in the context of duties applying 
to trustees or directors of the charity. The difficulty is lessened for unincorporated 
charities such as trusts or unincorporated associations, where compliance must be that 
of the trustee(s) or management committee.39 However, the breach must arguably be 
attributed in some way to the charity. For similar reasons to the discussion in Part 4.5, 
one might then look to acts of charity controllers that breach their duties that can be 
treated as acts of the charity.  In any event, unlike the position for governance 
standard 5, there is no reference to the charity taking reasonable steps. The charity 
either complies or it does not. Thus, one-off board or trustee decisions to accumulate 
might breach the income tax governing rules condition even if they do not breach 
governance standard 5.  

10.5 Conclusion 

Accordingly, there are at present a number of potentially effective constraints on the 
likelihood of enhanced agency costs posed by accumulation. However, subject to the 
Commissioner of Taxation’s interpretation of the ‘application-for-purposes’ 
condition, the existing market mechanisms, the controller duties and their 
enforcement (by way of proportionate response) also seem to leave a large amount of 
discretion to charity controllers regarding the process, duration and extent of 
accumulation. Thus, the current constraints are broadly consistent with the goals of 
charity law in that their effectiveness ensures a focus on pursuing a charity’s purpose 
for the benefit of the public rather than for the benefit of controllers, as well as 
bolstering trust and confidence in the charity sector. The level of discretion retained 
by charity controllers nevertheless protects the independence of charities from the 
state and permits charity controllers to select their preferred principles of 
intergenerational justice. 

Having now evaluated the ways in which existing legal restraints address the issues 
raised by accumulation, the next chapter concludes this thesis with a collective 
overview of the restraints and focuses on reforms that permit those restraints to better 
respond to the intergenerational distribution of assets by charities and the matter of 
which generation gets to make that distributional decision. 

                                                 
37 Cf TR 2015/1, [116]-[128]. 
38 Cf TR 2015/1, [9], [128]. 
39 ITAA97 s960-100(2) bolsters this approach as it provides that the trustee of a trust is taken to be an 
entity consisting of the persons who are the trustees. 
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CHAPTER ELEVEN 

CONCLUSION 

11.1 Introduction 

Accumulation by charities poses weighty ethical, economic and social considerations. 
These considerations are many. How should the public benefits produced by charities 
and affected by accumulation be shared between different generations? Which 
generation(s) should decide that allocation? Might the decision-making discretion 
afforded to charity controllers over accumulation and the allocation of benefits 
increase agency costs and so reduce the level of public benefit achieved? 
 
In examining the role played by legal constraints on accumulation in answering these 
questions, this thesis has identified that there are significant gaps in relation to the 
intergenerational distribution of benefits and to the balance of decision-making 
between generations. There is room for reform to better identify and incorporate 
normative principles to assist in addressing the considerations raised by accumulation. 

11.2 What legal constraints apply to accumulation by Australian charities and 
do those constraints address the key issues raised by accumulation? 

There has been limited doctrinal and normative analysis of the legal constraints upon 
accumulation by charities, particularly in Australia. This thesis has therefore 
identified and analysed the array of rules that potentially apply and has considered 
their holistic operation. Chapters 3 to 7 demonstrate that the rules include those going 
to the validity of a charity or of accumulation provisions, such as perpetuities rules 
and the need for a charitable purpose to have a valid charitable trust or, in some cases, 
incorporated association. Operational restraints such as controller duties, ACNC 
governance standards, tax concession conditions and alternative control mechanisms 
such as administrative and cy-près schemes also play a role. 
 
The extensive analysis of these rules is pivotal. First, it is necessary to understand the 
existing rules before it is possible to meaningfully ask how they address the three key 
issues raised by accumulation and how they could be reformed. Second, the analysis 
has demonstrated some fundamental flaws in the current approaches to these rules. 
The perpetuities accumulation rules have been interpreted inconsistently by advisers, 
commentators and the courts and frequently in a manner that utterly fails to account 
for the ability to reform charities and access their assets in the future, pursuant to 
statutory provisions or the inherent jurisdiction of the courts. The income tax 
‘application-for-purposes’ endorsement condition is interpreted by the Commissioner 
of Taxation in a way that is untenable and that is out of step with HMRC’s 
interpretation of almost identically worded provisions in the UK. Scant regard, other 
than in the US, has been paid to charity controller duties to give genuine consideration 
and act impartially, even though they offer a path to incorporating intergenerational 
considerations. Yet when it comes to retaining reserves, the Charity Commission’s 
key reliance is on a number of weak authorities that purportedly establish a duty to 
distribute income within a reasonable period of receipt. 
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11.2.1 Intergenerational distribution of benefits 

As discussed in Chapter 2, the goals of charity law require that charities produce some 
public benefits over time. Yet, parts of the Australian charity sector hold material net 
assets and are increasing asset levels. The experience in the US and the UK also 
suggests that philanthropic foundations, universities, hospitals and some religious 
charities may accumulate substantial reserves. This raises the concern that some 
charities are achieving insufficient public benefit for the present generation. 

Common law and statutory duties to give genuine consideration and to act impartially 
when exercising a fiduciary power do mean that charity controllers must take account 
of material relevant considerations such as the different classes of persons, across the 
present and future, who might benefit from a charity’s purpose. Additionally, the duty 
to give genuine consideration precludes acting capriciously in favouring one 
generation over another, while the duty to act impartially imposes a fairly 
undemanding minimum benefit requirement for present and future generations; each 
class must receive a real benefit. ACNC governance standards and the income tax 
application-for-purposes condition focus, in practical terms, on the same duties of 
charity controllers and so largely overlap, albeit providing several additional 
regulatory regimes. Apart from the capriciousness and ‘real benefit’ floors, these 
requirements clearly focus on the integrity of the decision-making process, rather than 
the merits of the ultimate decision. The Commissioner of Taxation’s interpretation of 
the application-for-purposes condition would preclude excessive or overly-general 
purpose accumulation and so inhibit a range of accumulation decisions, but this 
construction was rejected in Chapter 7.  

The Chapter 5 alternative control mechanisms like administrative and cy-près 
schemes, external administration and trustee expediency provisions, however, do 
enable further substantive constraints on accumulation or access to accumulated 
assets. Additionally, the creation constraints discussed in Chapter 3 that go to charity 
validity would preclude high mandated levels of accumulation in the case of 
charitable trusts and some incorporated associations. The activities-based restraints 
explored in Chapter 6 also require minimum levels of benefits to be provided to the 
current generation in certain selected areas, as well as limiting very high accumulation 
of assets acquired by fundraising. However, the activities-based regulation provides 
only a patchwork coverage and still affords significant ability to accumulate assets. 
More fundamentally, none of the above mechanisms was created to address the 
intergenerational allocation of benefits and they are only likely to be applicable where 
accumulation very materially disadvantages the present advancement of charitable 
purposes or where it is long term and very large scale. 

An advantage of the above constraints is that by focussing on decision-making 
procedures and only on substantive outcomes that are manifestly unreasonable or 
unfair between generations, they leave material decision-making freedom to charities. 
This supports the charity law goal of independence from government in the selection 
and pursuit of charitable purposes. Even in the case of member-based charities where 
the alternative control mechanisms include more extensive member actions, this 
independence is retained. The one constraint that affects independence is the ancillary 
fund annual minimum distribution requirement housed in the tax rules. The 
requirement is that ancillary funds annually distribute 4% or 5%, depending on the 



 
 

224 

type of fund, of the market value of the fund’s net assets. Assuming recipients spend 
the funds within a reasonably short time, these rules promote the provision of benefits 
to present generations. 

As is apparent, with the exception of the minimum distribution requirement for 
ancillary funds, none of the rules directly focuses on the intergenerational distribution 
of benefits. Thus, the rules do not clearly incorporate a normative basis for 
determining an intergenerational allocation. Of course, it may be possible to construe 
rules such as controller duties to act with genuine consideration and impartiality, in a 
manner that is consistent with normative principles such as theories of 
intergenerational justice. Likewise, if necessary, intergenerational justice could be 
used to provide content to the income tax endorsement application-for-purposes 
condition. However, there is currently no clear requirement to look to 
intergenerational justice and empirical research suggests a risk that charity controllers 
are not adequately considering or explaining their reasons for accumulation. Further, 
even the minimum distribution requirements are based in only the loosest sense on 
principles of intergenerational justice and have been formulated in a manner that fails 
to take account of the way that different principles may be appropriate with differing 
charity circumstances. In any event, they apply only to a minority of charities: 
ancillary funds.  

11.2.2 Which generation decides the intergenerational distribution of benefits? 

The focus above was on the ways that legal rules deal with the intergenerational 
distribution of public benefit produced by a charity. There is also the question of how 
those rules allocate decision-making freedom between generations about the 
appropriate distribution of benefits. As outlined in Chapter 3, for some charities, very 
high levels of mandated accumulation may render the charity invalid or no longer a 
charity on the basis that it does not have exclusively charitable purposes, has purposes 
against public policy or that do not result in a net benefit. However, these rules would 
not generally stop charity creators from attempting to bar access to initial charity 
capital nor from seeking to require continued accumulation at slightly more moderate 
levels. Nor would the rules prevent accumulation requirements built into a purpose 
such as the pursuit of a narrow purpose in a small geographic area (using a large body 
of assets) or the pursuit of purposes expressed in relation to multiple generations.  

The perpetuities accumulation rules fail to fill this gap as the better construction of 
these rules is that they do not stop mandated or permitted accumulation by a charity 
beyond the perpetuity period. Of course, the residual risk of application of the 
perpetuities accumulation rules might have a behavioural effect in disincentivising 
some charity creators from requiring or permitting accumulation within their charity. 
However, even this effect would be largely confined to charitable trusts, to which the 
perpetuities accumulation rules are most relevant, and charitable trusts comprise only 
12% of all charities. Some charitable trusts would also be subject to the ancillary fund 
minimum distribution requirement, which would constrain the ability of a trust creator 
or earlier generations of charity controllers in setting or determining a rate of 
accumulation, as well as practically compelling that the current generation of charity 
controllers be given at least a limited ability to access accumulated assets to meet the 
minimum distribution requirement. 
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For charities in some health, education and aged-care fields, or in relation to particular 
fundraising activities, the Chapter 6 activities-based rules enable the state to change 
accumulation levels to some extent. However, for most charities, it is the alternative 
control mechanisms examined in Chapter 5 that potentially protect the ability of the 
present generation to substitute an alternative accumulation approach, for instance 
because the present generation has a different view of the demands of 
intergenerational justice or because the same principles of intergenerational justice 
can be pursued in a more efficient fashion. Member action, for member-based 
charities and trustee expediency provisions (for charitable trusts) would permit some 
disregard for express accumulation requirements or bars on accessing accumulated 
assets. However, there are likely to be difficulties in accessing member action, 
especially while the charity creator remains alive, and the trustee expediency 
provisions would permit only partial disregard.  

Administrative schemes are potentially available in broader circumstances and would 
permit greater inroads. Nevertheless, mere expediency is not a ground, there must be a 
material and practical problem with the current mode of administering charity assets. 
Further, none of these alternative control mechanisms would assist where 
accumulation requirements are built into the charitable purpose. For that, a cy-près 
scheme is necessary. However, a simple difference in view as to intergenerational 
justice or efficiency would not necessarily ground cy-près relief. What must be shown 
is that the charitable purpose has ceased to provide a suitable method for using the 
charity assets or that it has become inexpedient. Additionally, the infrequent use of 
many of the alternative control mechanisms increases costs and uncertainty, 
potentially reducing the ambit of decision-making freedom for current charity 
controllers. 

Accordingly, the rules do permit the present generation to disregard spending 
restrictions and on-going accumulation requirements in some circumstances, 
especially for member-based charities. Where accumulation provisions are 
incorporated into a charity’s purpose there is a little less flexibility for the present 
generation to alter the intergenerational distribution of benefits. As is apparent, the 
rules do not provide unfettered decision-making freedom to the current charity 
controllers. For instance, the controllers of a perpetual charity would not typically be 
able to consume the entire corpus because they think that different principles of 
intergenerational justice, or a different application of the same principles, ought to be 
adopted in order to respond to a significantly increased need. Nor could charity 
controllers disregard accumulation requirements merely because they could pursue 
the same principles of intergenerational justice, but in a more efficient way. Yet 
change in these circumstances may reflect better social cooperation or the more 
efficient use of charity assets and thus the achievement of greater public benefit. 
Further, for the majority of the alternative control mechanisms, the response to 
balancing the decision-making ability of charity creators and subsequent controllers is 
to remove decision-making from both and to ask the state (typically the courts) to 
decide. 

11.2.3 Enhanced agency costs 

The accumulation of assets increases the risk of agency costs from charity controllers 
shirking or acting in their own interests. However, for some of the main types of 
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charity that pose an accumulation risk there are already market mechanisms that 
dampen the extent of agency costs. For instance, for charities such as universities and 
hospitals that compete in markets for the sale of goods and services, or some religious 
institutions (and universities) that compete for donations, market competition is likely 
to control agency costs to a degree. Endowed philanthropic foundations would not 
typically be subject to such market competition and potentially pose a greater risk. 
 
Nevertheless, legal form controller duties, corresponding ACNC governance 
standards and income tax ‘application-for-purposes’ conditions are targeted at such 
agency costs. As discussed in Chapters 4 and 10, the commencement of the ACNC in 
2012 has resulted in a regulator with the incentive, the resources and the information 
base to effectively enforce operational duties. Constitutional constraints have, 
however, resulted in the ACNC’s range of sanctions being severely curtailed for some 
types of charities, especially unincorporated associations and philanthropic charitable 
trusts. As the gap in the ACNC’s sanctions overlaps with the lack of market 
mechanisms to control agency costs for philanthropic foundations, Chapter 10 
explored the role of other regulators in filling this gap. It was concluded that the 
ACNC’s activities in regulating the charity sector and its information base might free-
up other regulators and ensure that they have adequate information to act in relation to 
charities that fall into the ACNC gaps.  
 
Relevantly, the existing constraints still leave significant discretion to charity 
controllers in determining accumulation levels to best pursue the charitable purpose. 
Thus, reasonably effective constraints protect the charity law goals of pursing a 
charity’s purpose for the public benefits, as well as of maintaining public trust and 
confidence. At the same time, independence of charities is not lost. 

11.3 To the extent existing legal constraints do not address the key issues 
raised by accumulation, how could they be reformed? 

For both the intergenerational distribution of benefits and the matter of which 
generation should decide that distribution, there is room to identify a normative basis 
and to better infuse it into the legal accumulation rules. Indeed, trust and confidence 
in the charity sector should be improved by better incorporating such normative bases. 
 
As explored in Chapter 8, intergenerational justice provides a normative basis for 
determining intergenerational distributional matters. Theories of intergenerational 
justice commonly accept that neither future nor current generations have a moral 
priority and that intergenerational justice seeks to meet basic social and economic 
needs of members of society. However, there are competing reasonable theories of 
intergenerational justice, such that any reform needs to countenance the possibility of 
divergent approaches. Further, there are also likely to be practical difficulties and 
differences of opinion in applying a selected theory of intergenerational justice. Tools 
such as social welfare functions have already been used in various settings to apply 
principles of intergenerational justice to decisions about the allocation of resources 
between generations. Nevertheless, even while they come in less and more complex 
forms, social welfare functions impose costs due to the information that must be 
collected and assumptions that must be made in applying them. For smaller decisions 
and smaller charities, the costs may warrant a more rough and ready application of 
intergenerational justice. 
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Rather than requiring charities to make intergenerational allocation decisions based 
purely on economic efficiency and leaving intergenerational justice to the state, 
adopting mandatory distribution rates for all charities, or permitting a regulator such 
as the ACNC to implement its view of intergenerational justice, a process-oriented 
reform has been proposed. The reform is that the controller duties be amended or 
clarified (preferably by legislation rather than via a test case) so that they require 
charity controllers to have regard to any reasonably open conception of 
intergenerational justice in giving genuine consideration to the exercise of their 
powers and in acting impartially. This approach gives greater regard to the charity law 
goal of independence from government and to the potential benefits of pluralism and 
independence arising from accumulation itself. It also recognises that distributional 
matters are frequently central to charitable purposes. In addition, by retaining 
significant flexibility, in contrast to a mandatory distribution rate, it better 
acknowledges the plurality of principles of intergenerational justice and the potential 
that the principles or their application, might change over time. Maintaining flexibility 
in this way also dovetails with the proposed reform of intergenerational decision-
making which is predicated upon greater ability for charity controllers to disregard 
accumulation provisions, but not principles of intergenerational justice. 
 
There are two key issues with the process-oriented reform. First, accountability will 
be key so as not to undermine the other charity law goals of producing goods for the 
benefit of the public and of maintaining and expressing public trust and confidence. 
Not only must the duty to have regard to intergenerational justice be clearly 
expressed, but it must be overseen by an adequately informed and motivated 
regulator. As noted above, the ACNC could largely fill this role. However, 
constitutional constraints mean there are areas that the ACNC cannot so effectively 
regulate and so further consideration needs to be given to harmonisation with other 
regulators at the Commonwealth, state and territory level.  
 
Second, accountability will likely require more extensive reporting by charities on the 
reasons for their levels of accumulation. While more fulsome reserves reporting in 
England and Wales suggests that the costs are not necessarily high, it is unclear 
precisely how costly meaningful compliance and administration will be where 
reserves levels must be explained by reference to intergenerational justice. As noted 
above, employing social welfare functions has the potential to be costly. Explaining 
the selected social welfare function to the regulator, or the rough and ready reasons in 
the absence of a social welfare function, may add additional costs. Thus, if costs 
prove high, there may be reason to investigate whether a safe harbour might be 
implemented, with the option for charity controllers to opt out and adopt a different 
approach. For instance, there may be merit in a default minimum distribution rule that 
‘nudges’ charity controllers to distribute some assets now, but with charity controllers 
retaining the option of actively applying principles of intergenerational justice in the 
alternative. 
 
Based on insights from intergenerational justice and from the cy-près reform debates 
about creator intent, the achievement of public benefit and disincentivising giving, 
Chapter 9 concluded that the present generation ought to be given more decision-
making freedom in relation to accumulation. That greater scope ought to apply where, 
without contradicting the basic intention underlying the creation of the charity (such 
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as the broad category of charitable purpose), materially greater public benefit would 
be achieved by a more rigorous or efficient application of principles of 
intergenerational justice, or by the adoption of different principles of intergenerational 
justice. Merely broadening the grounds of availability of cy-près and administrative 
schemes would create significant discretion for the state, as approver of the scheme, 
to select the principles of intergenerational justice that it prefers. However, due to the 
charity law goal of independence from government, state selection of 
intergenerational justice principles was rejected in Chapter 8. Moreover, as discussed 
above there are already reasonably effective means of enforcing charity controller 
duties and these could be extended to consideration of intergenerational justice. Thus, 
the primary reform proposed is to provide the current generation of charity controllers 
with the power to disregard accumulation requirements, both explicit and implicit in 
purposes, in the circumstances set out at the start of this paragraph. The mechanism 
used could be similar to the Charities Act (UK) regimes for permanent endowment 
assets or for altering the purposes of incorporated charities. 
 
In considering whether to make a change, charity controllers would be subject to their 
duties to properly exercise their powers and so would not have an uncontrolled ability 
to alter accumulation requirements. Further, given the novelty of the reform, to 
protect public trust and confidence, it might be sensible to require a regulator such as 
the ACNC to formally approve that the charity controllers have complied with the 
requirements for change. This does not mean that the regulator would review the 
merits of the charity controllers’ decision. Rather, it means that the regulator would 
confirm that the procedural requirements have been met, for instance as to the 
forming of a view by the charity controllers that the change would materially increase 
public benefit. It also means that the regulator would confirm that narrow substantive 
matters have also been satisfied, such as that the charity assets continue to be used for 
the same broad category of charitable purposes. 
 
The need to provide some protection for creator intent and an assumption of the 
passage of time before intergenerational justice demands fair decision-making shares 
between generations, suggest that the greater powers for charity controllers should be 
subject to a moderate period of protection for accumulation requirements. While 
further investigation is required, an indicative range would be 5 to 30 years. The 
period of protection would apply only to the expanded powers, not to the existing 
alternative control mechanisms and should also not apply to any new total return 
investment powers provided to controllers, since they are justified on economic 
efficiency grounds. 

11.4 The way forward 

This thesis has found that existing constraints adequately meet the risk from 
accumulation of enhanced agency costs, albeit there remains a need for the ACNC to 
further harmonise and coordinate its activities with other regulators. Reform, 
however, is required to address the other two issues raised by accumulation. 
Implementing a requirement for charity controllers to have regard to principles of 
intergenerational justice when exercising their powers is a fairly incremental reform. 
Indeed, as has been shown, it is even possible that existing duties might be interpreted 
to include such a requirement. However, there is a need for further research into the 
effective enforcement of such a duty. For instance, the duty to have regard to 
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intergenerational justice might need to be enacted at the Commonwealth, state and 
territory level and regulation harmonised between various agencies. This fits in with a 
broader process of harmonisation research and reform in the charity sector. Further, 
the practical reporting requirements for accumulation reasons and a better 
understanding of the cost of such reporting need to be developed. 
 
Reforms giving broader powers to charity controllers to disregard accumulation 
requirements, so as to give more decision-making freedom to current generations, are 
much bolder. They would be relatively novel and would have broader ramifications 
than for accumulation alone. It may therefore make sense to implement any such 
reforms in the context of a more wide ranging reform of charity controller powers, as 
is presently occurring in England and Wales. That is an exciting area for future 
research, for which this thesis provides starting principles. 
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