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Abstract 

This thesis seeks to explain why states comply with the European Court of Human Rights 
(ECtHR) by developing a constructivist account of how state actors use domestic ideas 
about rights and law to assess the legitimacy of international law. Building on the 
constructivist assumption that actors feel a ‘pull towards compliance’ when they believe the 
law is legitimate, this thesis seeks to understand where such beliefs come from, and how 
they translate into compliance. The thesis therefore endeavours to address three questions: 
First, what makes states perceive international law as legitimate? Second, how do such 
perceptions of legitimacy translate into decisions to comply with particular ECtHR 
judgments? Third, which types of ECtHR cases are states likely to comply with or resist? 

The thesis advances the concept of domestic rights cultures, arguing that states’ unique 
historical experiences, constitutional traditions, and interactions with European and 
international institutions create specific understandings and expectations about what law 
and human rights are, and what they should be. Rights cultures thus serve as a filter through 
which international laws are interpreted, and as a standard against which they must be 
assessed, in order for state actors to determine whether particular international laws should 
be considered legitimate, and particular ECtHR judgments complied with.  

In developing this concept, the thesis addresses two interrelated lacunae in existing 
theoretical explanations of compliance, where scholars of International Relations and 
International Law have failed both to provide a convincing account of where the legitimacy 
that ostensibly pulls states towards compliance comes from, and to fully appreciate domestic 
cultural and historical understandings of rights and law as a potential source of that 
legitimacy. It thus contributes a richer theoretical and empirical account of the domestic 
cultural and historical forces that underpin state actors’ conceptualisations of legitimacy, 
and motivate their decisions to comply with ECtHR judgments. 

Through interpretive analysis and comparison of three case studies – the United Kingdom, 
Germany, and Croatia – the thesis examines the core ideas and experiences that constitute 
states’ rights cultures, and their effect on states’ relationships with the ECtHR and 
approaches to compliance with its judgments. It finds that states draw on their unique 
domestic understandings of rights and law not only to evaluate the legitimacy of ECtHR 
judgments, but – in some cases – actively rely on domestic understandings to cajole 
themselves towards compliance. In this way, the thesis reveals that the relationship between 
domestic culture, legitimacy, and international law does not necessarily generate a ‘pull’ 
towards compliance from the international system or the law itself, but a ‘push’, that stems 
from states’ domestically constructed perceptions of the legitimacy of international law. 
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Introduction 

The creation of the European Convention on Human Rights (ECHR or Convention) in 

1950 was part of a fundamental transformation in international law.1 Where the regulation 

of interactions between sovereign states was once the only remit of international law, the 

body of human rights and humanitarian treaties that burgeoned in response to the atrocities 

of the Second World War reflected a new belief in the need to hold states to account for the 

protection of the rights of individuals. The drafters of the ECHR in particular, reeling from 

their continent’s central role in the turmoil of the first half of the twentieth century, felt 

acutely this determination to protect individual rights and democratic traditions, creating a 

radical instrument of international law that established newly codified and legally binding 

obligations on states not only to not violate, but actively defend individual rights. 

From this ambitious beginning, the ECHR and the institution charged with guarding it from 

its seat in Strasbourg, the European Court of Human Rights (ECtHR or Court), have 

evolved into powerful instruments of human rights protection in Europe. Monitoring the 

national human rights practices of forty-seven member states (also known as Contracting 

States, Signatories, or States Parties) and endeavouring to protect over 800 million people, 

the ECtHR is now widely considered to be the ‘crown jewel of the world’s most advanced 

international system for protecting civil and political liberties.’2 Central to this success is the 

ECtHR’s seemingly near-perfect compliance rate. Perceptions that the ECtHR’s judgments 

have ‘not only generally but always been complied with’,3 such that they are ‘as effective as 

those of any domestic court,’4 form the cornerstone of Europe’s mythology as the birthplace 

1 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, European Treaty 
Series No. 5, Rome, 4 November 1950. 
2 Laurence R. Helfer, ‘Redesigning the European Court of Human Rights: Embeddedness as a Deep 
Structural Principle of the European Human Rights Regime’, European Journal of International Law, 19(1), 
2008, p.125. 
3 Then-President of the ECtHR, Judge Rolv Ryssdal, qualified this claim by noting that ‘[t]here have been 
delays, perhaps even some examples of what one might call minimal compliance’, but ultimately asserted 
that, to date in 1996, there had been ‘no instances of non-compliance.’ Rolv Ryssdal ‘The Enforcement 
System Set Up under the European Convention on Human Rights’, in M.K. Bulterman and M. Kuijer (eds), 
Compliance with Judgments of International Courts: Proceedings of the Symposium Organised in Honour of Professor 
Henry G. Schermers By Mordenate College and the Department of International Public Law of Leiden University, (The 
Hague: Martinus Nijhoff, 1996), p.67.  
4 Barry E. Carter and Phillip R. Trimble, International Law, (2nd edn, Boston: Little, Brown, 1995), p.309, 
cited in Laurence R. Helfer and Anne-Marie Slaughter, ‘Toward a Theory of Effective Supranational 
Adjudication’, Yale Law Journal, 107(2), 1997, p.296. 
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of modern human rights, reinforcing the Strasbourg Court’s reputation as the legitimate and 

ultimate guardian of European human rights. 

Yet the ECtHR is also frequently described in terms of crisis. As the Court has grown in 

stature and influence, it has faced increasing backlash from recalcitrant states. The Court 

has been confronted with claims that it has strayed from its original purpose as a minimal 

instrument of international law, engaging in judicial activism to impose upon its member 

states far greater obligations than they ever signed up for.5 In turn, calls to restrict or – in 

extreme cases – leave the Court’s jurisdiction, along with reluctance and occasionally 

outright refusal to obey its rulings, are on the rise.6 At the same time, the overwhelming 

volume of cases submitted to the ECtHR each year, slow or delayed implementation of 

judgments, and ongoing problems with repeat violations of the same rights by the same 

states, have left some commentators wondering whether the ECtHR was ever truly capable 

of protecting rights within states that did not already possess solid domestic human rights 

mechanisms.7  

These challenges and criticisms have dealt powerful blows to the Court’s democratic and 

procedural legitimacy, and called into question its capacity to elicit compliance with its 

rulings. Indeed, the correlation between (some) states’ intensifying perceptions of the 

ECtHR’s illegitimacy and their increasing reluctance to obey its rulings is a potent reminder 

5 As former President of the ECtHR, Sir Nicolas Bratza, has noted, the Court and its judges are ‘not unused 
to criticism by Governments who think we have gone too far.’ ‘The Relationship Between the UK Courts 
and Strasbourg’, European Human Rights Law Review, 5, 2011, p.506. 
6 See, for example, Alexandra Sims, ‘Vladimir Putin signs law allowing Russia to ignore international human 
rights’, The Independent, 15 December 2015. Available at: 
http://www.independent.co.uk/news/world/europe/vladimir-putin-signs-law-allowing-russian-court-to-
overthrow-international-human-rights-rulings-a6773581.html (accessed 5 February 2018); Josie Ensor and 
Zia Weise, ‘Turkey suspends European Convention on Human Rights amid fears of further crackdown’, 
Telegraph, 21 July 2016. Available at: http://www.telegraph.co.uk/news/2016/07/21/turkey-suspends-
european-convention-on-human-rights-as-it-enacts/ (accessed 5 February 2018); James Landale, ‘UK 
presses for European human rights convention changes’, BBC News, 29 February 2012. Available at: 
http://www.bbc.com/news/uk-politics-17201024 (accessed 5 February 2018). 
7 For instance, Nils Muižnieks, Commissioner for Human Rights of the Council of Europe, has admitted that 
the Court ‘kind of lack[s] the tools to help countries that don’t want to be helped’, because its work ‘is based 
on cooperation and good faith. When you don’t have that, it’s very difficult to have an impact.’ Ginger 
Hervey, ‘Europe’s human rights court struggles to law down the law’, Politico, 20 September 2017. Available 
at: https://www.politico.eu/article/human-rights-court-ilgar-mammadov-azerbaijan-struggles-to-lay-down-
the-law/ (accessed 4 February 2018); For a succinct overview of some of the main legitimacy-based 
criticisms of the ECtHR, see Andreas Føllesdal, ‘Much Ado About Nothing? International Judicial Review 
of Human Rights in Well-Functioning Democracies’, in Andreas Føllesdal, Johan Karlsson Schaffer and 
Geir Ulfstein (eds), The Legitimacy of International Human Rights Regimes: Legal, Political and Philosophical 
Perspectives, (Cambridge: Cambridge University Press, 2013), pp.276-279. 
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that, when it comes to compliance with international law, legitimacy and actors’ sense of 

obligation are inextricably linked. The European human rights system may be celebrated 

for maintaining the highest rates of adherence to its obligations of any international human 

rights regime in the world, but tensions between the Court and its Contracting States over 

the legitimate role of a supranational judiciary in protecting human rights demonstrate that 

this reputation for garnering compliance is far from secure. 

It is in this context that this thesis seeks to explain why states comply with the judgments of 

the ECtHR. In a system premised on deferring to national human rights protections in the 

first instance, and with only limited international enforcement mechanisms, the thesis is 

primarily concerned with why European states comply with most – though not all – of their 

obligations under the ECHR. Building on Thomas Franck’s famous claim that states feel a 

‘pull towards compliance’ when they believe a law is legitimate,8 this thesis aims to address 

three, interrelated questions. First, what makes states perceive the law as legitimate enough 

to comply with in the first place? Second, how do such perceptions of legitimacy translate 

into decisions to comply with particular judgments of the ECtHR? Third, which types of 

ECtHR cases are states likely to comply with or resist? 

This thesis posits that the answer to where state actors’ perceptions of the legitimacy of 

international law come from, and how these perceptions translate into compliance, lies in 

states’ unique experiences with, and understandings of, law and human rights at the 

domestic level. Through a comparative analysis of three case studies – the United Kingdom, 

Germany, and Croatia – the thesis finds that pre-existing domestic ideas about law, human 

rights, and European institutions have an important effect on how state actors understand 

what counts as legitimate or illegitimate in international law. These understandings 

permeate states’ political and judicial interactions with the ECtHR, and shape how they 

interpret their obligations to comply with the Court’s rulings. 

To explain these findings, the thesis develops a constructivist account of how state actors 

use domestic ideas about human rights and law to assess the legitimacy of international legal 

norms. It draws on notions of the legitimacy of international law as being grounded in deep 

8 Thomas M. Franck, The Power of Legitimacy Among Nations, (New York: Oxford University Press, 1990), 
p.234.
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historical and social contexts, and expands the concept of ‘background knowledge’ or 

‘normative baggage’ to offer a more active and dynamic account of how culture informs 

interactions between the ECtHR and its Contracting States.9 Specifically, the thesis 

advances the concept of ‘rights cultures’, arguing that states’ unique historical experiences, 

political narratives, and institutional structures, practices and traditions create specific 

understandings and expectations about what law and human rights are, what they should 

be, and what should be the respective roles of national and international actors in creating 

and upholding laws and rights. Rights cultures thus serve as a filter through which 

international legal norms are interpreted, and as a litmus against which they must be 

assessed, in order to determine whether particular international laws should be considered 

legitimate or acceptable, and particular ECtHR judgments complied with. In short, the 

thesis demonstrates that recognising how states perceive the role of law and human rights 

at home provides insights into how they respond to, and decide to comply with, international 

human rights law. 

 

To this end, the thesis offers a more sophisticated approach to understanding the 

relationships between states and international legal institutions, as well as the role of 

domestic politics in facilitating compliance. It addresses two, interrelated lacunae in existing 

explanations of compliance, where scholars of International Relations and International 

Law have largely failed both to provide a convincing account of where the legitimacy that 

ostensibly pulls states towards compliance comes from, and to fully consider domestic 

cultural and historical understandings of rights and law as a potential source of that 

legitimacy. In providing richer insight into the cultural and historical origins of states’ 

perceptions of the legitimacy of international human rights regimes, this thesis contributes 

a more complete theoretical and empirical picture of how European states interpret and act 

upon their compliance obligations under the ECtHR system.  

 

Ultimately, the thesis finds that states draw on their domestic understandings of rights and 

law not only to evaluate the legitimacy of international legal norms, but – in some cases – 

                                                        
9 See Christian Reus-Smit, The Moral Purpose of the State: Culture, Social Identity, and Institutional Rationality in 
International Relations, (New Jersey: Princeton University Press, 1999); Christian Reus-Smit, ‘Politics and 
International Legal Obligation’, European Journal of International Relations, 9(4), 2003, pp.591-625; Ian Clark, 
Legitimacy in International Society, (Oxford: Oxford University Press, 2005); Ted Hopf, ‘The Logic of Habit in 
International Relations’, European Journal of International Relations, 16(4), 2010, pp.539-561; Antje Wiener and 
Uwe Puetter, ‘The Quality of Norms is What Actors Make of It: Critical Constructivist Research on Norms’, 
Journal of International Law and International Relations, 5(1), 2009, pp.1-16. 
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actively rely on these concepts to cajole themselves towards obeying ECtHR judgments. In 

this way, the thesis reveals that the relationship between domestic culture, legitimacy, and 

international law does not necessarily generate a ‘pull’ towards compliance from the law 

itself, but a ‘push’, that stems from states’ internally constructed perceptions of legitimacy 

and obligation. 

Why the ECtHR? 

The ECtHR, established by the Council of Europe in 1959 to interpret and monitor the 

ECHR, was the first international court of its kind, and has since served as a model for other 

international human rights courts throughout the world.10 By allowing individuals to directly 

bring claims of human rights violations against states, the ECtHR played a central role in 

the post-war evolution of international law, shifting its focus from not only regulating 

interactions betwixt states, but contributing to a new form of legal accountability for the 

actions taken by states against their citizens. Yet this contribution has largely gone 

unnoticed by International Relations scholars, leaving the study of the world’s oldest and 

largest regional human rights body to other disciplines. 

International and comparative legal scholars have long since dedicated their attention to the 

ECtHR’s status in international and national law. For the most part, this research has 

focused on comparative and single-case studies of how the Convention and ECtHR case law 

are received and incorporated into national legal orders.11 Compliance with the ECtHR’s 

rulings is an important component of these studies, although the focus tends to be how the 

Convention rights and ECtHR judgments are implemented domestically, rather than why 

states accept Strasbourg’s binding authority. Legal scholars have also concerned themselves 

with the (increasingly contentious) politics of the ECtHR, particularly with questions of 

criticism and legitimacy, as well as the challenges of unimplemented rulings and non-

10 Karen J. Alter, ‘The Global Spread of European Style International Courts’, Buffett Centre for 
International and Comparative Studies Working Paper Series 11/003, 2011, p.7. 
11 See Robert Blackburn and Jörg Polakiewicz (eds), Fundamental Rights in Europe: The European Convention on 
Human Rights and its Member States, 1950-2000, (New York: Oxford University Press, 2001); Alice Donald and 
Philip Leach, Parliaments and the European Court of Human Rights, (Oxford: Oxford University Press, 2016); 
Andrew Drzemczewski, The European Human Rights Convention in Domestic Law: A Comparative Study, (Oxford: 
Clarendon Press, 1983); Steven Greer, The European Convention on Human Rights: Achievements, Problems and 
Prospects, (Cambridge: Cambridge University Press, 2006); Helen Keller and Alec Stone Sweet (eds), A 
Europe of Rights: The Impact of the ECHR on National Legal Systems, (New York: Oxford University Press, 2008); 
Iulia Motoc and Ineta Ziemele (eds), The Impact of the ECHR on Democratic Change in Central and Eastern Europe, 
(Cambridge: Cambridge University Press, 2016). 
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compliant states.12 Nonetheless, they tend to do so with legal questions in mind. Their aim 

is to examine the effect of political dynamics on the creation, interpretation and 

implementation of legal concepts and rulings, not to understand or explain the nature of 

ECtHR politics per se. Existing legal scholarship is thus a vital starting point for 

understanding interactions between the ECtHR and its Contracting States, but using 

political examples to answer legal questions only scratches the surface of the complex social 

and political dynamics that characterise the Strasbourg system. 

Historians, too, have begun to examine the immediate and pre-war foundations of the 

European human rights system. Drawing on previously untapped archival material, 

historians have illuminated the normative underpinnings of the ECtHR and the rights it 

seeks to protect – from Enlightenment-era conceptions of liberty and individualism, to the 

influence of post-war Conservative leaders on the Court’s role as a defender of well-

established democratic traditions – as well as situated the ECtHR and Convention in 

broader histories of the evolution of international law, de-colonisation, and the relationship 

between human rights and the Cold War.13 Much of this scholarship (in English) has had a 

strong Anglocentric orientation, exploring the prominent role of the United Kingdom in 

drafting the Convention and making connections between this original role and its current 

Eurosceptic relationship with Strasbourg, though other states and regions are often 

analysed for comparative insight.14  

12 See Patricia Popelier, Sarah Lambrecht and Koen Lemmens (eds), Criticism of the European Court of Human 
Rights – Shifting the Convention System: Counter-Dynamics at the National and EU Level, (Cambridge: Intersentia, 
2016); Katja S. Ziegler, Elizabeth Wicks and Loveday Hodson, The UK and European Human Rights – A 
Strained Relationship? (Portland: Hart Publishing, 2015); Conor Gearty, On Fantasy Island: Britain, Europe, and 
Human Rights (Oxford: Oxford University Press, 2016); Jonas Christoffersen and Mikael Rask Madsen 
(eds), The European Court of Human Rights Between Law and Politics, (Oxford: Oxford University Press, 2011); 
Başak Çalı, Anne Koch and Nicola Bruch, ‘The Legitimacy of Human Rights Courts: A Grounded 
Interpretivist Analysis of the European Court of Human Rights’, Human Rights Quarterly, 35(4), 2013, 
pp.955-984.  
13 See A.W.B. Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European Convention, 
(Oxford: Oxford University Press, 2004); Ed Bates, The Evolution of the European Convention on Human Rights: 
From its Inception to the Creation of a Permanent Court of Human Rights, (New York: Oxford University Press, 
2008); Marco Duranti, The Conservative Human Rights Revolution: European Identity, Transnational Politics, and the 
Origins of the European Convention, (New York: Oxford University Press, 2017); Marco Duranti, ‘Curbing 
Labour’s Totalitarian Temptation: European Human Rights Law and British Postwar Politics’, Humanity: An 
International Journal of Human Rights, Humanitarianism & Development, 3(3), 2012, pp.361-383; Samuel Moyn, 
The Last Utopia: Human Rights in History, (Cambridge, MA: Harvard University Press, 2010); Mikael Rask 
Madsen, ‘From Cold War Instrument to Supreme European Court: The European Court of Human Rights 
at the Crossroads of International and National Law and Politics’, Law & Social Inquiry, 32(1), 2007, pp.137-
159. 
14 Elizabeth Wicks, ‘The United Kingdom Government’s Perceptions of the European Convention on 
Human Rights at the Time of Entry’, Public Law, Autumn, 2000, pp.438-455; Geoffrey Marston, ‘The United 
Kingdom’s Part in the Preparation of the European Convention on Human Rights, 1950’, International and 
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Yet the law, origins and politics of the ECtHR and Council of Europe – so thoroughly 

studied by legal scholars and historians – have attracted only minimal attention from within 

the discipline of International Relations. This dearth is even more conspicuous when 

contrasted with the wealth of International Relations-oriented empirical and theoretical 

research on Europe’s other supranational institution, the European Union (EU), or with 

studies of other international law and human rights regimes.15 Even within the limited 

scholarship on the European human rights system, only a handful of works focus explicitly 

on explaining compliance. In one of the earliest studies of the European human rights system 

from an International Relations perspective, Andrew Moravcsik argues that European 

democracies were willing to create and accept the sovereignty-restricting oversight of the 

ECHR in 1950 in order to ‘lock in’ and bolster democratic policy choices against non-

democratic threats.16 To this end, Moravcsik asserts that, contrary to the assumptions of 

dominant realist and ideational understandings of international cooperation, the states most 

willing to accept the European human rights regime were newer democracies seeking to 

consolidate domestic institutions.17 However, the focus on the origins of the regime means 

the question of whether the same motivations inform why European states continue to obey 

the Court’s judgments after its creation are only implied, rather than tested. 

More recently, Darren Hawkins and Wade Jacoby have classified the spectrum of different 

actions that constitute forms of ‘partial’ compliance with the judgments of the ECtHR and 

Comparative Law Quarterly, 42(4), 1993, pp.796-826; Danny Nicol, ‘Original Intent and the European 
Convention on Human Rights’, Public Law, Spring 2005, pp.152-172; Lord Lester, ‘UK Acceptance of the 
Strasbourg Jurisdiction: What Really Went on in Whitehall in 1965’, Public Law, Summer, 1998, pp.237-253. 
15 For more on the International Relations literature on compliance with international law in general, see 
Chapter One of this thesis. For a sample of the far more extensive literature on the politics of, and 
compliance with, the Court of Justice of the European Union, see: Karen J. Alter, ‘Who Are the “Masters of 
the Treaty”?: European Governments and the European Court of Justice’, International Organization, 52(1), 
1998, pp.121-147; Karen J. Alter, Establishing the Supremacy of European Law: The Making of an International Rule 
of Law in Europe, (Oxford: Oxford University Press, 2001); Anne-Marie Burley and Walter Mattli, ‘Europe 
Before the Court: A Political Theory of Legal Integration’, International Organization, 47(1), 1993, pp.41-76; 
James L. Gibson and Gregory A. Caldeira, ‘The Legitimacy of Transnational Legal Institutions: 
Compliance, Support, and the European Court of Justice’, American Journal of Political Science, 39(2), 1995, 
pp.459-489; Diana Panke, ‘The European Court of Justice as an Agent of Europeanisation? Restoring 
Compliance with EU Law’, Journal of European Public Policy, 14(6), 2007, pp.847-866; Robert Pye, ‘The 
European Union and the Absence of Fundamental Rights in the Eurozone: A Critical Perspective’, European 
Journal of International Relations, Published Online 8 May 2017, DOI:10.1177/1354066117703177; Alec Stone 
Sweet, The Judicial Construction of Europe, (Oxford: Oxford University Press, 2004); Joseph H.H. Weiler, ‘A 
Quiet Revolution: The European Court of Justice and its Interlocutors’, Comparative Political Studies, 26(4), 
1994, pp.510-534. 
16 Andrew Moravcsik, ‘The Origins of Human Rights Regimes: Democratic Delegation in Postwar Europe’, 
International Organization, 54(2), 2000, p.220. 
17 Ibid. 
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its sister institution, the Inter-American Court of Human Rights (IACtHR).18 Their study 

is sceptical of claims that the ECtHR has a near-perfect compliance rate,19 and provides 

valuable insight into how variable different states’ approaches to compliance with 

international courts’ judgments can be, although it does not seek to explain why states 

comply with judgments – partially or in full – in the first place. Further research by scholars 

such as Karen Alter, Wayne Sandholtz, and Erik Voeten and Laurence Helfer has used the 

ECtHR as one of many examples of the increasingly prominent role of international courts 

in global politics.20 In these studies, as with much of the legal scholarship on the ECtHR, 

compliance is an important part of the analytical equation, but the overarching focus is on 

(related, but slightly separate) questions of the efficacy of international courts and the 

ECtHR’s internal and comparative judicial politics. 

 

To date, the only comprehensive study explicitly focusing on compliance with the ECtHR 

from an International Relations perspective is Courtney Hillebrecht’s book, Domestic Politics 

and International Human Rights Tribunals: The Problem of Compliance.21 Comparing the ECtHR 

and IACtHR, Hillebrecht argues that compliance with international courts’ judgments is ‘an 

inherently domestic affair.’22 Cajoled and supported by domestic judicial, political, and civil 

society actors, national governments comply with international courts’ judgments in order 

to signal their commitment to human rights, to legitimise domestic human rights reform, and 

to uphold existing commitments to the rule of law and democracy.23 Certainly, domestic 

institutional actors are essential for facilitating compliance, especially in the European 

human rights system, which privileges subsidiarity and deference to national authorities. 

But in focusing on the institutional structures and contemporary politics of domestic 

compliance processes, Hillebrecht underspecifies the under- and overarching normative and 

                                                        
18 Darren Hawkins and Wade Jacoby, ‘Partial Compliance: A Comparison of the European and Inter-
American Courts for Human Rights’, Paper delivered at the Annual Meeting of the American Political 
Science Association, Boston MA, 28-31 August 2008, pp.1-50. 
19 Ibid, p.45. 
20 See Karen J. Alter, The New Terrain of International Law: Courts, Politics, Rights, (Princeton, NJ: Princeton 
University Press, 2014); Wayne Sandholtz, ‘Expanding Human Rights: Norm Innovation in the European 
and Inter-American Courts’, in Alison Brysk and Michael Stohl (eds), Expanding Human Rights: 21st Century 
Norms and Governance, (Cheltenham: Edward Elgar Publishing Ltd, 2017), pp.156-176; Laurence R. Helfer 
and Erik Voeten, ‘International Courts as Agents of Legal Change: Evidence from LGBT Rights in Europe’, 
International Organization, 68(1), 2014, pp.77-110; Erik Voeten, ‘The Impartiality of International Judges: 
Evidence from the European Court of Human Rights’, American Political Science Review, 102(4), 2008, pp.417-
433.  
21 Courtney Hillebrecht, Domestic Politics and International Human Rights Tribunals: The Problem of Compliance, 
(New York: Cambridge University Press, 2014). 
22 Ibid, p.3. 
23 Ibid, p.14. 



 9 

cultural understandings, historical traditions, and myths or narratives that shape (and are 

shaped by) the interactions that occur between domestic actors. Although she acknowledges 

ideational factors such as states’ historical commitment to human rights or cultures of respect 

for the rule of law, she fails to critically engage with what these concepts might mean in 

practice for different actors or how they take hold in democratic society. Instead, Hillebrecht 

treats normative preferences as one of many factors to consider in the process of goal-

oriented decision making by rational actors. This lack of focus on how law-abiding values 

are formed and in turn influence actors’ decisions results in the homogenisation of domestic 

institutions and actors across states. Consequently, Domestic Politics and International Human 

Rights Tribunals cannot convincingly explain why states with similar democratic institutions 

and which articulate similar commitments to international legal obligations often have 

(sometimes vastly) divergent attitudes and approaches to compliance with the ECtHR’s 

rulings. 

 

Similarly, the effects of domestic political and legal culture are often implicit, but not 

critically examined, in studies of compliance. Scholars examining compliance with 

international and European law by European democracies especially often make references 

to these states’ ‘culture of rights’24 and ‘rights consciousness’25 as a means to explain why 

they routinely uphold international legal commitments. Yet, they rarely articulate what these 

concepts mean in detail, or specify the means by which such cultures generate a sense of 

obligation in an actor. Consequently, scholars who refer to ‘compliance cultures’ cannot 

explain why states with seemingly similar commitments to rule of law and human rights 

principles have different approaches to protecting human rights and obeying international 

law. More nuanced examinations of the dynamics between these concepts and compliance 

need to appreciate the diverse, culturally- and historically-grounded meanings legal and 

human rights norms can have for different actors. 

 

In one of the most detailed attempts to understand culturally-contingent approaches to 

compliance, Gerda Falkner and Oliver Treib examine what they call the different ‘worlds of 

                                                        
24 Courtney Hillebrecht, ‘Implementing International Human Rights Law at Home: Domestic Politics and 
the European Court of Human Rights’, Human Rights Review, 13(3), 2012, p.297. 
25 James L. Gibson and Gregory A. Caldeira, ‘The Legal Cultures of Europe’, Law and Society Review, 30(1), 
1996, p.58. 
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compliance’ evident within the EU.26 Falkner and Treib find that states in the ‘world of law 

observance’ and ‘world of domestic politics’ have strong ‘cultures of compliance’ that guide 

them towards implementing EU labour laws almost unquestioningly, while states from the 

worlds of ‘transposition neglect’, and ‘dead letters’ are more likely to resist or evade 

compliance.27 As such, Falkner and Treib demonstrate that the culture and institutional 

structure into which supranational law is received affects how the law is incorporated in 

practice, though their study does not investigate why or how different EU members came 

to reflect the characteristics of the different ‘worlds’. Similarly, Jeffrey Legro suggests that 

the ‘institutional culture’ of different national militaries informed their notions about the 

appropriate ways to prepare for and conduct war, while Jeffrey Checkel has demonstrated 

that the diffusion of international norms is more readily facilitated where there is a ‘cultural 

match’ between the incoming international norm and existing domestic norms.28 Yet, while 

these scholars recognise the links between domestic cultures and compliance, this 

relationship has not yet been explicitly explored in the context of the European human rights 

system, and the broader theoretical prescriptions surrounding culture and compliance 

remain relatively generalised and vague. To this end, this thesis aims to provide a more 

comprehensive account of the relationship between the domestic rights cultures explored 

here, state actors’ perceptions of legitimacy, and their willingness to obey international 

human rights law. 

 

With only a limited body of research on the European human rights system, it is difficult to 

identify coherent themes, approaches and theoretical understandings of the ECtHR, both 

as an instrument of international law, and a symbol of post-war European integration. Yet, 

given its size, its comparatively long history, and the apparent tensions between its 

reputation for eliciting compliance and the challenges of consistently enforcing judgments 

in practice, the European human rights system has great potential for developing richer 

accounts of the nature of compliance with international law, and the relationships between 

states and international institutions. Moreover, the ECtHR system is, as Chapter Two of 

                                                        
26 Gerda Falkner and Oliver Treib, ‘Three Worlds of Compliance or Four? The EU-15 Compared to New 
Member States’, Journal of Common Market Studies, 46(2), 2008, pp.296-297; see also Gerda Falkner, Oliver 
Treib and Elisabeth Holzleithner, Compliance in the Enlarged European Union: Living Rights or Dead Letters?, 
(Hampshire: Ashgate Publishing Ltd, 2008). 
27 Ibid. 
28 Jeffrey W. Legro, ‘Which Norms Matter? Revisiting the “Failure” of Internationalism’, International 
Organization, 51(1), 1997, p.32; Jeffrey Checkel, ‘Norms, Institutions, and National Identity in 
Contemporary Europe’, International Studies Quarterly, 43(?), 1999, p.86. 
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this thesis further explains, deliberately structured to allow Contracting States substantial 

leeway to interpret and execute their obligations under the Convention in keeping with 

existing national human rights mechanisms and traditions. It is therefore a ready-made 

environment for examining whether and how domestic cultural conceptions of rights and 

law inform states’ compliance decisions and interactions with the ECtHR. If domestic 

human rights cultures do indeed have an effect on compliance with international law, they 

are highly likely to do so here. 

 

Methods and Approach 

The thesis adopts a comparative case study approach. Case studies have long been 

recognised in International Relations as a valuable tool for causal explanation and theory 

development.29 The ‘structured, focused comparison’30 of a small collection of cases allows 

for in-depth analysis of the unique elements of each case, while also facilitating the 

identification of patterns and similarities across cases which are essential for developing and 

refining theoretical claims.31 Given that the concepts the thesis seeks to understand – culture, 

legitimacy, and the decisions that lead to compliance – are fluid and thus difficult to measure, 

case studies also allow for more detailed contextualisation of concepts in practice. This 

facilitates cross-case comparison and theory development by accounting for ‘analytically 

equivalent phenomena – even if expressed in substantively different terms – across different 

contexts.’32 

 

Conceptually, the thesis adopts a dynamic understanding of both culture and legitimacy. It 

recognises that culture, especially at the level of whole nation-states and regions, is rarely, if 

ever, homogenous, universally accepted, or constant throughout history.33 Rather, as 

sociologist Ann Swidler observes, ‘all real cultures contain diverse, often conflicting 

                                                        
29 Alexander L. George and Andrew Bennett, Case Studies and Theory Development in the Social Sciences, 
(Cambridge MA: MIT Press, 2005); Arend Lijphart, ‘Comparative Politics and the Comparative Method’, 
American Political Science Review, 65(3), 1971, pp.682-693. 
30 George and Bennett, Case Studies and Theory Development in the Social Sciences, p.67. 
31 John Gerring, ‘What Is a Case Study and What Is It Good For?’, American Political Science Review, 98(2), 
2004, pp.341-354; Tom Mackie and David Marsh, ‘The Comparative Method’, in David Marsh and Gerry 
Stoker (eds), Theory and Methods in Political Science, (London: Macmillan Press Ltd, 1995), p.178. 
32 Richard Locke and Kathleen Thelen, ‘Problems of Equivalence in Comparative Politics: Apples and 
Oranges, Again’, American Political Science Association: Comparative Politics Newsletter, 8, Winter 1998, p.11, cited 
in George and Bennett, Case Studies and Theory Development in the Social Sciences, p.19 [Emphasis in the 
original]. 
33 Christian Reus-Smit, ‘Cultural Diversity and International Order’, International Organization, 71(4), 2017, 
p.856. 
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symbols, rituals, stories, and guides to action.’34 National human rights cultures, then, can 

be understood as collections of diverse discourses, norms, and practices that are frequently 

contradictory and subject to contestation. Nonetheless, cultures are still ‘patterned and 

structured’, meaning it is possible to identify overarching themes and constants across 

national human rights systems, while still appreciating the fluidity of rights cultures as a 

concept.35 Additionally, there is some overlap between the concept of rights cultures and 

existing notions of legal and political culture,36 although as Chapter One explains, the 

concept is oriented specifically towards the relationship between law, politics and human 

rights as they are conceived in national discourses, and can therefore be understood as 

separate from (but related to) traditional understandings of legal and political culture. 

 

Likewise, the thesis’ conceptualisation of legitimacy is broad. The concept of legitimacy is 

understood here as meaning that which is considered appropriate or acceptable by an actor. 

As Mark Suchman describes it, legitimacy is ‘a generalised perception or assumption that 

the actions of an entity are desirable, proper, or appropriate within some socially constructed 

system of norms, values, beliefs, and definitions.’37 Within this definition, legitimacy can 

encapsulate more specific expectations about process (whether the entity in question was 

produced through appropriate methods), outcome (whether it achieved a desired result), 

and normative notions of justice, fairness, democracy, efficacy and legality.38 This thesis 

conceptualises these concepts as being inherently subjective and contested, contingent on 

the meanings and interpretations given to them by actors. This is a descriptive, rather than 

normative, understanding of legitimacy; the thesis is concerned with the perceptions, beliefs, 

and expectations held by the actors being examined, rather than seeking to advance a 

particular argument about whether the ECtHR’s rulings and the choices of its Contracting 

                                                        
34 Ann Swidler, ‘Culture in Action: Symbols and Strategies’, American Sociological Review, 51(2), 1986, p.277, 
cited in Reus-Smit, ‘Cultural Diversity and International Order’, p.856. 
35 Reus-Smit, ‘Cultural Diversity and International Order’, p.856. 
36 See Nina-Louise Arold, The Legal Culture of the European Court of Human Rights, (Leiden: Martinus Nijhoff, 
2007); Gibson and Caldeira, The Legal Cultures of Europe, pp.55-86; Joseph H.H. Weiler, ‘The Political and 
Legal Culture of European Integration: An Exploratory Essay’, International Journal of Constitutional Law, 9(3-
4), 2011, pp.678-694. 
37 Mark Suchman, ‘Managing Legitimacy: Strategic and Institutional Approaches’, Academy of Management 
Review, 20(3), p.574. See also Franck, The Power of Legitimacy Among Nations, p.19; Ian Hurd, ‘Legitimacy and 
Authority in International Politics’, International Organization, 53(2), 1999, p.381. 
38 For succinct, useful typologies of the forms legitimacy can take see Føllesdal, ‘Much Ado About Nothing? 
International Judicial Review of Human Rights in Well-Functioning Democracies’, pp.276-277; Andrew 
Hurrell, ‘Legitimacy and the Use of Force: Can the Circle Be Squared?’, Review of International Studies, 
31(S1), 2005, pp.15-32; Fritz Scharpf, Governing Europe: Effective and Democratic? (Oxford: Oxford University 
Press, 1999), p.6; Thomas M. Franck, Fairness in International Law and Institutions, (Oxford: Clarendon Press, 
1995), pp.7-8. 
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States are legitimate.39 This focus on how actors themselves view the ECtHR and the human 

rights laws it develops is key for understanding why states feel an obligation towards the 

Court, and how such feelings of obligation translate into actual compliance. Retaining a 

flexible, open conceptualisation of legitimacy that focuses on general perceptions and 

expectations is also essential for being able to capture the diverse influences that might 

inform actors’ notions of what is and is not legitimate. 

 

Case Selection 

The thesis examines three country case studies: the United Kingdom, Germany, and Croatia. 

These cases were chosen because they represent a broad cross-section of the different legal, 

political, and historical experiences with human rights apparent across Europe. The cases 

span civil and common legal traditions; stronger and weaker powers of judicial, legislative 

and constitutional review; entrenched Bills of Rights and implied constitutional conventions; 

long-standing and more recent experiences with democracy and the rule of law; turbulent 

political transitions or conflict and histories of relative stability; as well as older or founding 

and newer memberships in the ECtHR system. This allows for an examination of whether 

different state compositions and experiences yield different conceptions of rights and law, 

and whether they affect compliance decisions differently. On the other hand, the cases 

selected share some similarities: they are all parliamentary democracies, and all EU members 

(though Croatia was not for most of its history with the ECtHR, nor was the UK in the 

European Community [EC] for the first 25 years of its relationship with the ECtHR). Most 

notably, all have what can be described as a (mostly) positive – or, to use the language of 

the Council of Europe – a ‘good faith’ relationship with the Strasbourg institutions,40 

meaning that, for the most part they accept and endeavour to meet their obligations under 

the ECHR. This base-line or overall positive relationship is important for being able to 

identify states’ compliance ‘sticking points’ or challenging cases, where the lines between 

‘legitimate’ and ‘illegitimate’ judgments lie in the view of domestic actors, and where 

compliance is the result of a more conscious decision-making process. 

                                                        
39 See Daniel Bodansky, ‘Legitimacy in International Law and International Relations’, in Jeffrey L. Dunoff 
and Mark A. Pollack, Interdisciplinary Perspectives on International Law and International Relations: The State of the 
Art, (New York: Cambridge University Press, 2013), p.327; Hurd, ‘Legitimacy and Authority in 
International Politics’, p.381.  
40 The Council of Europe regularly relies on the concept of ‘good faith’ to evaluate the status and progress of 
its member states’ approaches to human rights, democracy and the rule of law. It implies a qualitative 
assessment by the Council of whether states are genuinely and willingly attempting to meet Council norms 
and treaty obligations even if their progress is slow, or whether they are attempting to shirk responsibilities 
through rhetoric or other evasive or masking tactics.  
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Importantly, though, the representation provided by these cases is not exhaustive. In a 

regional regime that currently includes 47 member states, selecting enough cases to cover 

every conceivable domestic conceptualisation of rights is beyond the scope of this thesis. 

Consequently, the thesis does not examine some types of legal system (for instance, the 

Scandinavian systems), or variations within similar types of legal system or historical 

experience (such as Irish relative to British common law; Austrian relative to German 

experiences of judicial formalism under Nazi rule; Yugoslav or Eastern European states’ 

relative to Croatia’s experiences of communism), though these comparisons may make for 

valuable future research.  

 

Beyond the broad diversity offered by cases with different legal, political and historical 

experiences, the following additional factors guided the selection of these particular states. 

First, the United Kingdom was deliberately chosen for its (arguably infamous) fraught 

relationship with the ECtHR. Despite frequently and vehemently criticising the Court for 

undermining national traditions and autonomy, the UK remains one of its most compliant 

members. The UK is thus, to use Harry Eckstein’s term, a ‘crucial case’ for exploring the 

relationship between national human rights discourses and compliance.41 Germany, with a 

much less critical relationship with the ECtHR and many contrasting institutional structures 

and human rights experiences to the UK, thus presents a natural comparative counterpoint. 

Croatia provides an additional counterpoint, as a state with a far newer and weaker set of 

(liberal democratic) human rights traditions and national discourses. It also has a weaker 

compliance record than Germany and the UK in terms of having both a higher number of 

violations found (indicating non-compliance with the Convention) and number of cases 

pending execution (indicating non-compliance with the Court), though it is by no means 

one of the most severe offenders in the Strasbourg system. Croatia has been largely 

neglected in comparative studies of the ECtHR member states, including many specifically 

examining Central and Eastern Europe, because these studies tend to focus on former Soviet 

states, while Croatia is grouped with former Yugoslav and Balkan states, whose accession 

into European institutions has tended to be slower.42 Nonetheless, Croatia provides insight 

                                                        
41 Harry Eckstein, ‘Case Studies and Theory in Political Science’, in Fred Greenstein and Nelson Polsby, 
(eds), Handbook of Political Science, Vol. 7, (Reading, MA: Addison-Wesley, 1975), pp.79-138, cited in George 
and Bennett, Case Studies and Theory Development in the Social Sciences, p.9. 
42 Notable and valuable exceptions include: Ksenija Turković and Jasna Omejec, ‘Commitment to Reform: 
Assessing the Impact of the ECtHR’s Case Law on Reinforcing Democratisation Efforts in Croatian Legal 
Order’, in Iulia Motoc and Ineta Ziemele (eds), The Impact of the ECHR on Democratic Change in Central and 
Eastern Europe, (Cambridge: Cambridge University Press, 2016); Christopher Lamont, ‘Confronting the 
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into the effects of communism, democratic transition and war on domestic human rights 

conceptions, while still exhibiting a relatively positive overarching relationship with, and 

elite-level attitude towards, the ECtHR. Hence, Croatia is comparable to the UK and 

Germany in its apparent ‘good faith’ relationship with Strasbourg, but poses a greater 

challenge to the plausibility and applicability of the hypotheses advanced by the thesis, and 

is thus valuable for refining and expanding the potential insights of the developing theory. 

 

Within-Case Approach 

Within each case, the study entailed a two-step process of identifying the core tenets of the 

national ‘rights culture’ and then examining their relationship to the compliance decisions of 

state actors. To this end, the first step is interpretive, seeking to understand how ideas about 

human rights and law have been constructed and utilised in national political and legal 

discourses, while the second step endeavours to trace the causal relationship between these 

discourses and state actors’ decisions to comply or not comply with individual ECtHR 

judgments.  

 

Typically, interpretivists tend to eschew causal explanation, preferring instead to unpack 

and critique the social and historical constructions that produce contemporary 

understandings, norms, and institutions.43 Indeed, much of constructivist research has been 

divided along methodological as well as theoretical lines.44 On one side, positivists and 

behavioural constructivists tend to treat norms as static in order to empirically describe and 

explain them. These scholars are separated from, and often view their work as incompatible 

with, the interpretivists and critical constructivists on the other side of the divide, who 

conceive of norms as inherently contestable, fluid, and not always able to be definitively 

pinned down, despite their shared interest in the ideational and social elements of 

                                                        
Consequences of Authoritarianism and Conflict: the ECHR and Transition’, in Antoine Buyse and Michael 
Hamilton (eds) Transitional Jurisprudence and the European Convention on Human Rights: Justice, Politics and Rights, 
(Cambridge: Cambridge University Press, 2011); and Siniša Rodin, ‘Croatia’, in Leonard Hammer and 
Frank Emmert (eds), The European Convention on Human Rights and Fundamental Freedoms in Central and Eastern 
Europe, (The Hague: Eleven International Publishing, 2012). 
43 Cecelia Lynch, Interpreting International Politics, (New York: Routledge, 2014), p.73; Andrew Bennett, ‘Case 
Study Methods: Design, Use and Comparative Advantages’, in Detlef F. Sprinz and Yael Wolinsky-
Nahmias (eds), Models, Numbers, and Cases: Methods for Studying International Relations, (Ann Arbor: University 
of Michigan Press, 2004), p.21. 
44 This divide also tends to fall along continental lines, between the more positivist American tradition, and 
the more critically oriented or interpretivist European school. 
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International Relations.45 Yet, an interpretivist approach, albeit in the relatively limited form 

of within-case analysis, can be valuable for understanding how particular concepts come to 

hold different meanings for different actors, as well as for appreciating the dynamic, 

evolutionary nature of norms and law in the international system. Historical and narrative 

analysis can shed light on the imaginations, events, continuities and contradictions, and 

historical memories that underpin national rights cultures’ – to use Trine Flockhart’s phrase 

– ‘journey[s] of becoming.’46 Being able to analyse how particular ideas and assumptions 

have evolved and become institutionalised over time, in conjunction with their points of 

divergence and contestation with alternative ideas, can yield new material that can then be 

utilised for examining the causal processes between forming perceptions about legitimacy 

and translating them into compliant behaviour in a critically and historically aware manner. 

 

To this end, the first step for each case study was to examine the historical and contemporary 

relationship between each state and the ECtHR, in order to probe the existence and nature 

of domestic ideas about human rights, law, and European institutions. Specifically, the thesis 

employed historical and document analysis in order to identify patterns, themes, narratives 

and myths relating to how human rights and the role of the ECtHR in relation to domestic 

rights are conceived within each state. The thesis drew on a range of data sources, including 

national government and Council of Europe policy documents, speeches by 

parliamentarians and government officials, judges’ obiter dicta, extra-judicial speeches and 

academic writings, national media coverage of human rights issues and legal disputes, 

reports and campaigns by civil society actors, and national and ECtHR case law.47 Particular 

                                                        
45 For a succinct overview of the variations between conventional and critical constructivism see Ted Hopf, 
‘The Promise of Constructivism’, International Security, Summer, 1998, pp.181-185. For a perspective on the 
(apparent) incompatibility of causal explanation and interpretivism, see Jeffrey Checkel, ‘Process Tracing’, 
in Audie Klotz and Deepa Prakash (eds), Qualitative Methods in International Relations: A Pluralist Guide, 
(London: Palgrave Macmillan, 2009), p.125. 
46 Trine Flockhart, ‘Liberal Imaginations: Transformative Logics of Liberal Order’, in Tim Dunne and Trine 
Flockhart (eds), Liberal World Orders, Proceedings of the British Academy, 190, (New York: Oxford 
University Press, 2013), p.70. 
47 This approach yielded a wealth of material for the United Kingdom and Germany cases, although it 
proved slightly more difficult with the Croatia case. This is partly a linguistic challenge; some materials – 
especially ECtHR case-law, Council of Europe documents, and secondary literature – were available in 
English or German, but others – including domestic case-law, parliamentary documents, and media coverage 
– were only available in Croatian. However, even in the Croatian language, there were few primary or 
secondary sources available relative to those available for the UK or Germany. For instance, not all the case-
law of the Constitutional or ordinary courts are available, in Croatian or English. This limited the extent to 
which elite-level political and judicial discourses could be explored, although as the Croatia case study 
chapter will demonstrate, the lack of public debate regarding the ECtHR is itself a source of insight into the 
Croatian rights culture. For their help with translating Croatian-language sources, I am very grateful to 
Tamara and Vanja Tubakovic. Any errors, of course, are my own. 
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attention was paid to the judicial dialogue between the ECtHR and states’ higher national 

and constitutional courts, as well as to interactions between executives and legislatures with 

the ECtHR, as the actors within these institutions – judges, parliamentarians, government 

ministers and civil servants – are traditionally the primary arbiters of human rights legal 

standards within states and thus key contributors to national discourses. Attention is also 

paid to how human rights in general and the ECtHR in particular are presented in the media, 

as this is typically how political narratives are disseminated from elite actors to domestic 

public audiences. 

 

As the materials collected for analysis indicate, the thesis focuses on human rights as they 

are conceptualised and presented in the public discourses of national elite actors. Of course, 

elite-level narratives and discourses produce only a limited, potentially politicised 

understanding of rights, and reflect a very narrow conceptualisation of ‘culture’; this 

conceptualisation has the potential to exclude the ideas, values and traditions held by 

individuals and groups not represented at the national level, and to overplay national 

‘stereotypes’ or identity myths at the expense of more subtle influences on national culture. 

The focus on elite discourse and narratives also risks conflating deeply-held cultural beliefs 

and traditions with political rhetoric intended to placate either domestic or international 

audiences about national human rights practices. 

 

However, the focus on elite actors and discourses has two key advantages. First, as Thomas 

Banchoff notes in his study of the relationship between German national identity and 

European integration, political leaders: 

‘articulate the conceptions of state identity with the greatest political salience. Before 

national and international audiences, they identify particular states as friends and 

foes; specific institutional norms as salient and binding; and particular collective 

memories as backdrops for present policies.’48  

 

Political leaders tend to build their arguments and language on norms and identity narratives 

that resonate with the broadest possible audience.49 Similarly, lawyers and judges, though 

independent and not seeking political support, ground their arguments in the relevant 

                                                        
48 Thomas Banchoff, ‘German Identity and European Integration’, European Journal of International Relations, 
5(3), 1999, p.269. 
49 Ibid, p.270. 
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precedents, principles and doctrines of their legal system and are thus the actors most deeply 

embedded in discourses surrounding the content and normative purposes of the law. In 

essence, focusing on the most salient and commonly-used themes ensures that the ideas are 

more likely to have a significant and/or consistent effect in terms of shaping and influencing 

national narratives on human rights and ideas about the legitimacy of ECtHR judgments.  

 

Second, because the ECtHR is an international institution, it is states – specifically, the 

national governments, judiciaries and legislatures that comprise them – that are primarily 

responsible for responding to its judgments.50 Focusing on human rights narratives as they 

are used and understood at this elite level, among the parliamentarians, judges, lawyers and 

government actors responsible for responding to ECtHR rulings, ensures that the rights 

discourses are not only most salient to general domestic audiences, but that the discourses 

are most likely to reach and influence the actors making compliance decisions. To this end, 

this thesis pays particular heed to the sentiments and practices that appear consistently 

across multiple political and judicial actors, as well as across intra-state regions, human 

rights issues, and time. Nonetheless, it also examines the points of disagreement and 

contestation among elite actors, a focus that helps to distinguish which ideas or traditions 

are more well-defined or taken for granted, and which are more subject to debate.  

 

Having identified the broad human rights-related themes, traditions and practices that 

undergird the states’ relationship with the ECtHR and contribute to national perceptions of 

legitimacy, the second step of the within-case approach entailed analysing singular examples 

of compliance and non-compliance with ECtHR judgments. Here, the thesis traced the 

details of the case and of the state’s response to the judgment, with a view to identifying 

whether and how national-level perceptions of what counts as legitimate informed the state’s 

compliance. 

 

                                                        
50 Although in practice the process of responding to, and complying with, ECtHR judgments is typically 
undertaken by specific domestic actors and bodies (such as parliaments introducing new legislation or the 
judiciary citing the ECHR in domestic proceedings), it is ultimately the Contracting State as a whole against 
which individuals bring claims of Convention violations to the ECtHR, and which holds the collective 
responsibility for the human rights violations committed by any of its composite institutions. This thesis 
refers to states in the whole for brevity when discussing the dynamics between the ECtHR and its 
Contracting States, although specific domestic actors or institutions are, of course, clarified when discussing 
the particular processes of evaluating European human rights norms and making compliance decisions 
within states. 
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Each case study presents at least one example of both compliance and non-compliance (two, 

where sufficient data and instances of non-compliance were available). In order to glean 

more comprehensive insight into the nature of states’ compliance behaviour, the concept of 

compliance is increasingly conceptualised as a continuum, rather than a dichotomous choice; 

notions of ‘partial’ or ‘incomplete’ compliance are valuable for capturing the range of 

possible actions available to states seeking to fulfil (or avoid) their international legal 

obligations.51 This broader conceptualisation is especially important in the ECtHR system, 

where states are often granted considerable flexibility to determine how to comply with 

judgments, meaning that what is considered satisfactory compliance can be subject to 

debate. Hence, although the thesis uses the terms ‘compliance’ and ‘non-compliance’ to 

highlight the contrasts in actors’ approaches, it endeavours to highlight the ‘amount’ of 

compliance (whole, partial), and draws particular attention to elite actors’ apparent attitudes 

towards the selected rulings (for instance, willing or reluctant). 

 

To maintain analytical consistency across the case studies, the selected examples were each 

chosen because they sparked an observable degree of contention or debate within the 

respondent state. This allows for analysis of the discussion and decision-making processes 

surrounding compliance, where it is possible to identify how domestic rights culture ideas 

intersect with actors’ behaviour. Importantly, this approach also helps to separate instances 

of genuine compliance, where the actors feel an obligation towards the stipulated rule and 

have to make an explicit decision in response to it, from convergence, where rule adherence 

occurs because they already broadly accept the norms or actions required regardless of the 

presence of the law. To an extent, all behaviour that conforms with the violation-finding 

judgments of international courts reflects this conceptualisation of compliance; if the 

respondent state’s preferences converged with the ECtHR’s preferences, it is unlikely that 

the Court would find violations requiring state action.52 Nonetheless, contentious cases tend 

to be so because they impose a particularly onerous obligation that poses particular 

challenges to sovereignty, identity, or existing practice. This raises the cultural cost of 

complying with the judgment, and provides an additional control against alternative 

influences on compliance such as financial incentives. The focus on instances of contentious 

                                                        
51 Hawkins and Jacoby, ‘Partial Compliance: A Comparison of the European and Inter-American Courts for 
Human Rights’, pp.1-60. 
52 For a similar point, related to the distinction between compliance with the law and the ability of the law 
itself to produce compliant behaviour (effectiveness), see Hawkins and Jacoby, ‘Partial Compliance: A 
Comparison of the European and Inter-American Courts for Human Rights’, pp.2-3. 
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compliance thus makes it easier to examine how domestic rights cultures influence 

compliance decisions. 

 

Thesis Structure 

The thesis consists of six chapters. Following this introduction, Chapter One reviews and 

critically analyses the literature theorising and explaining compliance with international law. 

Engaging with accounts from both International Relations and International Legal theory, 

the chapter suggests that, although existing explanations offer important insights into some 

aspects of compliance, they do not yet sufficiently appreciate the relationship between 

domestic cultural and historical experiences with human rights, and the perceptions of 

legitimacy or appropriateness that ostensibly guide states towards compliance. In light of 

these gaps, the chapter articulates a new conceptualisation of how state actors’ perceptions 

of legitimacy are formed, and how such perceptions might translate into decisions to accept 

or reject particular legal obligations. It outlines the concept of ‘rights cultures’, and 

hypothesises how these cultures inform states’ notions of the legitimacy of, and thus their 

willingness to comply with, ECtHR judgments. Chapter One concludes by suggesting that 

states draw on domestically-developed understandings of rights and law not only to 

contextualise and assess the legitimacy or appropriateness of given ECtHR judgments, but 

also, in some cases, to actively ‘push’ themselves towards compliance.  

 

Building on the first chapter’s overview of the general compliance literature, Chapter Two 

presents a brief history and overview of the key structures and functions of the European 

human rights system. This chapter outlines the legal obligations Contracting States are 

required to fulfil as signatories to the ECHR, along with the processes by which states are 

supervised in executing their obligations. In short, the chapter outlines what states are 

expected to comply with and how. Moreover, this chapter highlights the evolution of the 

core ideas and values enshrined in the Convention, ECtHR case law, and broader Council 

of Europe system. It demonstrates that although the European human rights system was 

initially conceived as a limited instrument of international law, the European infrastructure 

has undertaken a considerable transformation since its inception, with important 

consequences for how states understand their obligations.  

 

In combining the historical and procedural backgrounds of the European human rights 

system, Chapter Two also aims to demonstrate how the normative underpinnings of the 
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Convention and its supervisory institutions – their meaning, purpose, and potential – have 

shaped the nature of the obligations upon states and the means by which they are enforced 

and obeyed. The chapter suggests that the European human rights system is the product of 

a delicate balance between effective international oversight and the creation of consistent 

standards across Europe, and respecting the diverse cultures and approaches to protecting 

rights apparent across the national systems of Contracting States. In turn, this balance has 

implications for understanding the nature of compliance in the ECtHR, because the 

expectations held by states and the ECtHR alike for what constitutes a legitimate ruling and 

satisfactory compliance with it are fluid and subject to debate. 

 

Chapters Three, Four, and Five present the case studies: the United Kingdom, Germany, 

and Croatia, respectively. The aim of these case studies is to test empirically the explanatory 

potential of the ‘rights culture’ and ‘push towards compliance’ concepts advanced in Chapter 

One. Thus, the chapters have a dual focus on how human rights and law are conceptualised 

within the selected states, and how these conceptualisations relate to the states’ interactions 

and compliance with the ECtHR.  

 

Each of these three chapters follows a similar format. First, each chapter provides an 

overview of the constitutional order of the relevant state and the status of the ECHR within 

it. The second section, following this background, provides an account of the most 

prominent and influential ideas, narratives, themes, historical experiences and structures 

present in each national rights culture. For the most part, the chapters focus on the most 

prominent and influential of these elements, although noticeable regional and historical 

variations in understandings or experiences of human rights and law are also acknowledged 

and analysed. Third, analysis of the judicial and political relationships between national 

actors and the ECtHR highlights how the core domestic ideas about rights and law influence 

the nature of the state-institution interactions. Especial attention is given here to examining 

whether and how domestic rights ideas contribute to particular notions or assumptions 

about the ECtHR in general, and/or particular cases or interpretations of the Convention. 

Finally, the chapters examine examples of compliance and non-compliance with ECtHR 

judgments. These sections aim to examine the extent to which elements of the domestic 

rights cultures shape how domestic actors perceive and decide to comply with or resist 

particular ECtHR judgments.  
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Chapter Six presents a comparison and final analysis of the three cases in light of the 

theoretical framework. Through this discussion, the thesis concludes that domestic human 

rights cultures have significant influence over the relationships between domestic actors and 

the ECtHR, though the role domestic cultural ideas play in ‘pushing’ states towards 

compliance varies. The nature and degree of influence of domestic conceptions of rights and 

law on legitimacy perceptions and compliance decisions is often contingent on the coherence 

of the conceptions in public discourse, as well as on the ability of ECtHR-related ideas and 

narratives to break into broader domestic discussions about human rights. The thesis also 

reveals how seemingly agreed-upon norms at the European level can have vastly different 

meaning for state actors in practice, and thus yield profoundly varied approaches to 

compliance between and within states. The findings presented in this chapter thus provide 

new insight into which types of cases states are more or less likely to comply with, and how 

they make such decisions in response to ECtHR rulings. 

 

Finally, Chapter Six concludes by pointing to the broader significance of the study, as well 

as to the potential for future research in this area. Though domestic rights cultures clearly 

matter for understanding compliance, there is still work to be done in terms of verifying the 

extent of domestic cultures’ effects and further refining and enhancing the theoretical claims. 

This is true for both deepening understandings of the relationship between culture and 

compliance in individual cases, and broadening understandings across different cases in the 

ECtHR and other international legal systems. To this end, the central argument of this thesis 

– that domestic conceptions of human rights and the institutions protecting them can reveal 

why, and in what circumstances, states comply with international law – is not an end point 

for understanding the relationship between state behaviour and international law, but a 

beginning. 
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  Chapter One | Theories of Compliance and  
the Question of Legitimacy 

 

 

Introduction 

As international law has flourished in the global community, so too have scholars’ attempts 

to understand and explain it. Following Louis Henkin’s famous observation that ‘it is 

probably the case that almost all nations observe almost all principles of international law 

and almost all of their obligations almost all of the time’, scholars from both International 

Relations and International Law have developed increasingly detailed and sophisticated 

theoretical approaches for explaining why international law is frequently accepted and 

obeyed by sovereign states.1 The aim of this chapter is to synthesise these existing 

explanations for compliance with international law in International Relations and 

International Legal theory, with a view to understanding the multitude of possible 

motivations and influences underlying states’ decisions to adhere to ostensibly non-binding 

international rules. The first part of the chapter thus entails an overview of the competing 

approaches to compliance offered by realist-positivist, rationalist, domestic institutionalist, 

and constructivist and norm-oriented schools of International Relations and International 

Legal theory. This section suggests that, while the first three schools exhibit numerous 

weaknesses that render them inadequate for understanding the particular obligating force 

of human rights treaties, constructivist approaches strike closer to the heart of the 

compliance question, due to their focus on obligation arising from normative and socially-

constructed notions of the legitimacy and appropriateness of the law. 

 

Yet constructivist understandings of compliance remain incomplete. Despite the broad value 

of constructivist approaches for explaining the international social dynamics surrounding 

international law, the chapter identifies two, interrelated lacunae. The first concerns 

legitimacy. Constructivists place legitimacy at the centre of their explanations of compliance 

and obligation, but struggle to articulate a convincing account of why and how states come 

to view particular laws as legitimate or not, and how, in turn, this perception of the law as 

legitimate translates into a decision to comply with it. Hence, the chapter suggests that 

constructivist approaches overlook a crucial step at the very beginning of the compliance 

                                                        
1 Louis Henkin, How Nations Behave: Law and Foreign Policy, (London: Pall Mall Press, 1968), p.42. 
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process, because they cannot explain where the notions of legitimacy that lead to compliance 

originally come from.  

 

The second gap pertains to the role of domestic-level influences in explaining compliance. 

The chapter suggests that constructivist theories privilege international dynamics between 

states and top-down conceptions of law and norms, at the expense of domestic dynamics 

within states. To the extent that domestic influences are appreciated, the theoretical 

prescriptions remain vague and insufficient for explaining what precisely at the domestic 

level makes international law culturally or politically appealing. Consequently, both 

International Relations and International Law neglect a potential source of states’ 

perceptions of the legitimacy of international law. Moreover, they fail to illuminate which 

types of cases states are likely to perceive as legitimate and worth complying with, beyond 

underspecified suggestions that the law holds some domestic relevance.  

 

The chapter posits that a remedy for these gaps can be found via a closer examination of 

states’ unique national experiences with, and understandings of, law and human rights, 

because these can help to more precisely pinpoint what makes state actors believe a law is 

legitimate or appropriate enough to obey. The final section advances the concept of domestic 

‘rights cultures’ as a potential framework for understanding how states formulate national-

level notions of legitimacy and appropriateness when it comes to international human rights 

law and European institutions, and how these notions might translate into willingness to 

comply. Drawing on and expanding constructivist assumptions about ‘domestic salience’ 

and ‘normative baggage’, the chapter aims to integrate a new focus on domestic cultural 

influences and human rights experiences with existing constructivist emphases on 

international socialisation and internalisation processes in order to better account for the 

forces that generate the senses of legitimacy, obligation and willingness that lead to 

compliance. Specifically, the chapter suggests that the relationships and interactions 

between states and the ECtHR, and by extension states’ compliance decisions, are shaped 

by their domestic human rights cultures because it is here that notions of legitimacy and 

appropriateness are formed. These notions of legitimacy not only underpin states’ 

interactions with the ECtHR as a form of background contextualisation, but can also 

actively drive states towards compliance with ECtHR judgments by tying notions of 

appropriateness and obligation in the international sphere to those associated with domestic 

politics and national identity. To this end, the framework endeavours to complement and 
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enrich existing approaches to compliance, offering additional nuance to theoretical 

understandings of the relationship between international law and state behaviour. The 

chapter concludes by outlining the concept of rights cultures, and hypotheses as to how 

rights cultures inform states’ compliance decisions, to be tested in the subsequent case study 

chapters.  

 
Compliance and Other Concepts 

Scholarship surrounding compliance with international law encompasses a large collection 

of concepts and understandings. At its broadest, the concept of compliance generally refers 

to ‘conformity between behaviour and a legal rule or standard’, or ‘the act of rule-following.’2 

On its own, though, this conceptualisation reveals little about the causes or influences that 

might lead to rule-conformant behaviour.3 In particular, it is unclear whether the rule-

conformant behaviour is a deliberate decision by an actor to obey the law’s prescriptions, or 

simply a convergence or coincidence of interests, where the actor would behave that way 

regardless of the presence of the law requiring the behaviour. Scholars of international law 

therefore distinguish compliance as a ‘thin description’4 of behaviour from other concepts 

such as effectiveness (whether it is the law itself that ‘induces the desired change in 

behaviour’, or whether it achieves a normative purpose) and implementation (how the law 

is complied with and incorporated into routine practice).5 Nonetheless, these are slightly 

different questions that do not necessarily reach the heart of the puzzle of why actors follow 

rules in the first place. 

 

For the most part, compliance has also been conceived of dichotomously, with actors either 

adhering to a rule or violating it. Yet this conception is increasingly dismissed as being 

unsatisfactory for capturing the range of different types or modes of compliance, as well as 

failing to recognise the frequent contestation surrounding what constitutes compliance or 

                                                        
2 Kal Raustiala, ‘Compliance and Effectiveness in International Regulatory Cooperation’, Case Western Reserve 
Journal of International Law, 32, 2000, p.388. See also Oran Young, Compliance and Public Authority: A Theory 
with International Applications, (Baltimore, MD: Johns Hopkins University Press, 1979), p.104. 
3 Kal Rasutiala and Anne-Marie Slaughter, ‘International Law, International Relations and Compliance’, in 
Walter Carlsnaes, Thomas Risse and Beth Simmons (eds), Handbook of International Relations, (Thousand 
Oaks, CA: Sage, 2002), p.539. 
4 Ian Clark, Sebastian Kaempf, Christian Reus-Smit and Emily Tannock, ‘Crisis in the Laws of War? 
Beyond Compliance and Effectiveness’, European Journal of International Relations, 2017, DOI: 
10.1177/1354066117714528, p.6. 
5 Raustiala, ‘Compliance and Effectiveness’, p.388; Janina Dill, Legitimate Targets? Social Construction, 
International Law and US Bombing, (Cambridge: Cambridge University Press, 2015), p.10; Alexander Betts 
and Phil Orchard (eds), Implementation and World Politics: How International Norms Change Practice, (Oxford: 
Oxford University Press, 2014). 
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violation with a given obligation, leading to the development of more nuanced and flexible 

definitions.6 For instance, Darren Hawkins and Wade Jacoby’s concept of ‘partial 

compliance’, wherein actors may comply with some aspects of their legal obligations but not 

others (such as paying compensation to individual claimants but not instigating longer-term 

structural reforms), offers useful insight into the diverse approaches actors can take to 

compliance with international law.7 This approach portrays compliance as a spectrum of 

possible actions, rather than a definitive binary construction.8 Partial compliance therefore 

allows for greater appreciation of factors such as capacity, inefficiency, and ambiguity in the 

text of the law, which can cause delays or misunderstandings that might be classified as non-

compliance under narrower definitions.  

 

More recently, scholars have also begun to draw attention to the intentions behind 

compliance and non-compliance, distinguishing between ‘good faith’ compliance or attempts 

to comply,9 and ‘bad faith’ or ‘evasive’ compliance that technically conforms to the letter of 

the law but violates its general purpose or spirit.10 These approaches suggest that an actor’s 

willingness or reluctance will shape how they comply, and inject shades of grey into the 

traditionally ‘black and white’ conception of either compliance or non-compliance. The notion 

of evasive compliance also points to the fact that even when they find the law inconvenient, 

actors clearly feel some sense of obligation or pressure to act within the technical bounds of 

the law by exploiting loopholes, rather than flouting it altogether, although it is unclear from 

the concept alone which laws actors might be more or less willing to comply with and why.  

 

These conceptualisations provide a useful taxonomy for understanding some of the 

variations in actors’ attempts to conform to – or avoid – the law. Yet, while they provide 

some insights into elements of compliance-related behaviour, they still do little to illuminate 

                                                        
6 Young, Compliance and Public Authority, p.105. 
7 Darren Hawkins and Wade Jacoby, ‘Partial Compliance: A Comparison of the European and Inter-
American Courts for Human Rights’, Paper delivered at the Annual Meeting of the American Political 
Science Association, Boston MA, 28-31 August 2008, pp.1-60. See also Ryan Goodman and Derek Jinks’ 
similar conceptualisation of ‘incomplete internalisation’. Ryan Goodman and Derek Jinks, ‘Incomplete 
Internalisation and Compliance with Human Rights Law’, The European Journal of International Law, 19(4), 
2008, pp.725-748. 
8 Hawkins and Jacoby, ‘Partial Compliance’, p.10. 
9 Abram Chayes and Antonia Handler Chayes, ‘On Compliance’, International Organization, 47(2), 1993, 
p.188. 
10 Zoltán I. Búzás, ‘Evading International Law: How Agents Comply with the Letter of the Law but Violate 
its Purpose’, European Journal of International Relations, 23(4), 2017, p.858. See also Gergana Noutcheva, 
‘Fake, Partial and Imposed Compliance: the Limits of the EU’s Normative Power in the Western Balkans’, 
Journal of European Public Policy, 16(7), 2009, p.1075. 
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the reasons and motivations behind actors’ decisions to comply with or violate rules. In order 

to understand why actors choose, or feel compelled, to comply, it is necessary to appreciate 

the initial processes of decision-making and acceptance or rejection of the law’s prescriptions 

that lead to the acts of compliance or non-compliance. Thus, more comprehensive accounts 

of states’ behaviour pertaining to international law also seek to understand the senses of 

obligation and approbation actors feel towards law that facilitate rule observance. The 

concepts of compliance and obligation are therefore intertwined, but distinct, emphasising 

description of, and explanation for, adherence to international law, respectively. Ultimately, 

explanations of what leads actors to accept, feel obligation towards, and comply with 

international law depend on the theoretical approach taken and assumptions about the 

nature of international law made.11  

 

Competing Theories of Compliance 

Realism 

Theoretical explanations for why states comply with international law can be divided into 

four broad streams. The first of these streams, consisting of realist perspectives from 

International Relations and legal positivist perspectives from International Law, is 

dismissive of the effect of international law on state behaviour because it cannot be enforced. 

The notion that rules must meet particular standards and exhibit particular properties, such 

as enforceability, in order to count as law is a long-standing assumption of legal, especially 

positivist, scholarship. This assumption is best outlined by H.L.A. Hart, who argues that 

international law fails to classify as law as it has been conventionally understood within 

states because it is lacking in both ‘internal acceptance’ – that is, a unifying rule of 

recognition, specifying “sources” of law and providing general criteria for the identification 

of its rules’ that all actors agree upon and are willing to follow – and ‘secondary rules of 

change and adjudication which provide for legislature and courts’ that would enable 

effective interpretation and enforcement of the laws.12 If law has a role in international 

politics, realists claim, it is only as a reflection of existing interests of, and power relations 

between, states.13 In particular, the unenforceability of international law has led realists and 

                                                        
11 Benedict Kingsbury, ‘The Concept of Compliance as a Function of Competing Conceptions of 
International Law’, Michigan Journal of International Law, 19(2), 1998, pp.345-372. 
12 H.L.A. Hart, The Concept of Law (Oxford: Oxford University Press, 1961), p.209. 
13 See Jack Goldsmith and Eric Posner, The Limits of International Law (New York: Oxford University Press, 
2005), pp.3-22; Richard H. Steinberg, ‘Wanted – Dead or Alive: Realism in International Law’, in Jeffrey L. 
Dunoff and Mark A. Pollack (eds), Interdisciplinary Perspectives on International Law and International Relations: 
The State of the Art, (New York: Cambridge University Press, 2013), p.150. 
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positivists to relegate it to the status of ‘primitive’ or ‘not real law’, such that ‘where there is 

neither community of interest nor balance of power, there is no international law.’14 This 

view rests on the Hobbesian-Austinian assumption that law is – and can only be – an 

expression of state power.15 In the absence of any sovereign authority in the international 

system, then, international law is ‘enforced by moral sanctions: by fear on the part of nations 

or by fear on the part of sovereigns.’16 In making this claim, realist-positivist accounts draw 

on a firmly established tradition of politics that privileges the state and sovereign authority 

as the primary sources of legitimate power and order, and rejects alternative, naturalised 

sources of order like international law.  

 

In light of this tradition, contemporary realist and positivist explanations of compliance  

emphasise either ex ante compliance, or compliance under coercion. That is, states follow 

legal rules because of a ‘coincidence of interest’, and would likely behave that way regardless 

of the presence of international law, or because a more powerful actor has pressured them 

through the threat of punishment.17 This is not to say that realists believe international law 

is irrelevant; Hans Morgenthau recognises that to deny the existence of international law ‘as 

a system of binding legal rules flies in the face of all the evidence.’18 States’ adherence to 

international law is especially evident when it comes to what Morgenthau calls ‘non-political 

law’ – the treaties and customary rules that help to maintain order in the international system 

but do not threaten states’ interests, such as diplomatic immunity or postal coordination.19 

Nonetheless, as E.H Carr asserts, the fact that order in the anarchical international system 

is determined foremost by interests and power considerations means that, for realists, 

                                                        
14 Hans Morgenthau, Politics Among Nations: The Struggle for Power and Peace (5th edn, New York: Alfred A 
Knopf, 1973), pp.273-274.  
15 The tracing of a positivist tradition spanning from Hobbes to Austin to the contemporary international 
system is a point perhaps most famously made by Hedley Bull. Hedley Bull, The Anarchical Society: A Study of 
Order in World Politics, (3rd edn, New York: Columbia University Press, 2002), pp.124-125. See also Hans 
Kelsen’s claim, based on the Hobbes-Austin tradition, that law is distinct from social and moral rules by 
virtue of being able to produce ‘coercive order’ through the imposition of sanctions. Hans Kelsen, General 
Theory of the Law and State, (translated by Anders Wedberg), (Cambridge, MA: Harvard University Press, 
1945), p.19. 
16 John Austin, The Province of Jurisprudence Determined, (London: Weidenfeld and Nicolson, 1954), p.201. 
17 Goldsmith and Posner, The Limits of International Law, p.110-112; George W. Downs, David M. Rocke and 
Peter N. Barsoom, ‘Is the Good News About Compliance Good News About Cooperation?’, International 
Organization, 50(3), 1996, p.383-387. 
18 Morgenthau, Politics Among Nations, p.273. 
19 Hans Morgenthau, ‘Positivism, Functionalism, and International Law’ American Journal of International Law, 
34(2), 1940, pp.278-279. 
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international law ‘cannot be understood independently of the political foundation on which 

it rests.’20 

 

Despite its status as the historically dominant account of international politics, the realist 

explanation of compliance with international law suffers several major inadequacies. The 

greatest of these weaknesses is one of scope; realist accounts simply cannot explain the 

explosion of international legal regimes in recent decades concerning issues that routinely 

contradict, or do not converge with, state interests.21 In the absence of coercion by stronger 

states, realists and positivists have no explanation for the creation of these regimes in the 

first place – let alone for continued compliance with them – even though the enforcement 

and sanction mechanisms available to most international legal regimes are weak.22 Realist 

approaches to law similarly struggle to account for the shift in the twentieth century in 

international law’s focus on regulating interactions among states (ius gentium) to regulating 

how states treat individuals within their territory – a crucial development in international 

law placing new limitations on sovereignty and generating new international obligations for 

states, especially in the field of human rights.23 Faced with the absence of tangible interests 

and the decline of coercion as a respected source of international law enforcement, realist 

and positivist perspectives cannot explain why actors frequently accept normative 

international law as binding, and comply with regimes that seemingly limit national 

sovereignty by transferring judicial authority to supranational bodies. 

 

Rationalism 

A second explanation, posited by a broad school of rational choice theorists and liberal 

institutionalists, similarly focuses on the pursuit of interest as the primary motivation for 

behaviour. Here, states decide to comply with international law or not by making ‘rational’ 

assessments of what is in their interest. Rationalists’ analytical focus is broader than realists’, 

however, drawing on key liberal notions about the role of institutions.24 Whereas realists 

                                                        
20 E.H. Carr, The Twenty Years’ Crisis, 1919-1939: An Introduction to the Study of International Relations, (London: 
Macmillan, 1946), p.179. 
21 Christian Reus-Smit (ed), The Politics of International Law, (Cambridge: Cambridge University Press, 2004), 
p.17. 
22 Andrew Moravcsik, ‘The Origins of Human Rights Regimes: Democratic Delegation in Postwar Europe’, 
International Organization, 54(2), 2000, p.248. 
23 Reus-Smit, The Politics of International Law, p. 21. 
24 For a comprehensive introduction to rational choice and neoliberal institutionalist approaches to 
international law, see the Special Issue, ‘Legalisation and World Politics’, International Organization, 54(3), 
2000. 
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tend to perceive international law as being endogenous to state interests – as an opportunity 

through which to impose their goals and values (or as something that can be ignored when 

there are no discernible interests or advantages) – rationalists argue that ‘legal rules can be 

used to structure international politics.’25 Interests are generally fixed, but rules and 

institutions provide a framework of expectations and incentives around which states can 

decide how to pursue their interests, and enhance individual and collective gains for 

members by limiting uncertainty amongst actors.26 Compliance occurs when states believe 

they gain more from participation in these institutions than abrogation from them, and 

‘enforce’ the obligations upon themselves to ensure that such benefits continue. 

 

Rationalists also move away from the realist emphasis on coercion as the primary driver of 

compliance. Instead, rationalists recognise that any agreement in an anarchical system 

requires a degree of consent and self-enforcement. For Henkin, for instance, state consent, 

or willingness to accept international agreements as binding, ‘is the foundation of 

international law. The principle that law is binding on a state only by its consent remains an 

axiom of the political system, an implication of state autonomy.’27 Specifically, the rationalist 

perspective suggests that states will consent to obey international agreements in order to 

reap the rewards and predictability that come from interstate cooperation, as well as to 

prevent changes to the international order that might limit those rewards in the future. As 

Robert Keohane notes, states generally comply with agreements ‘for reasons of reputation, 

as well as fear of retaliation and concern about the effects of precedents’, meaning that long-

term commitments to international law can produce substantial benefits to states through 

the reinforcement of particular world orders and expectations of others’ behaviour.28 

International agreements and organisations can enhance both individual and collective gains 

for members by limiting uncertainty, centralising and coordinating decision making, and 

reducing transaction costs. In the republican-liberal variation on this theme, international 

institutions offer stability by strengthening adherence to democratic norms; governments 

rely on international commitments as a means to ‘lock in’ democratic institutions and shield 

                                                        
25 Anne-Marie Slaughter-Burley, ‘International Law and International Relations Theory: A Dual Agenda’, 
American Journal of International Law, 87(2), 1993, p.221. 
26 Judith Goldstein, Miles Kahler, Robert O. Keohane, and Anne-Marie Slaughter, ‘Introduction: 
Legalisation and World Politics’, International Organization, 54(3), 2000, p.387. 
27 Louis Henkin, International Law: Politics and Values, (Dordrecht: Martinus Nijhoff, 1995), p.27. 
28 Robert Keohane, ‘International Relations and International Law: Two Optics’, Harvard International Law 
Journal, 38(2), 1997, p.500; see also Kenneth D. Abbott and Duncan Snidal, ‘Hard and Soft Law in 
International Governance’, International Organization, 54(3), 2000, p.440; Beth Simmons, ‘The Legalisation of 
International Monetary Affairs’, International Organization, 54(3), 2000, p.574. 
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themselves from non-democratic opposition.29 Accepting the ‘sovereignty costs’ associated 

with delegating domestic authority becomes tolerable because the international regimes 

reduce political uncertainty and boost democratising states’ international reputations.30 

Thus, if an international law can generate enough stability and reciprocity amongst its 

members to produce high benefits, the states’ interest in those benefits becomes the primary 

enforcement driver, and compliance rates will increase. 

 

But as with realist approaches, rationalist interpretations of compliance, grounded in static, 

materialist understandings of states’ interests, cannot explain compliance in the absence of 

incentives and sanctions. In focusing on states being motivated by the ‘logic of 

consequentialism’31 – making tactical decisions in order to achieve desired outcomes within 

a constrained set of possible behaviours while the basic interests or goals remain constant – 

rationalist approaches fail to explain why states comply with international laws that do not 

seem to advance those interests.32 Moreover, rationalist treatment of states as equal, rational 

actors means this approach cannot account for variation in levels of compliance across 

otherwise similar states; if legal regimes generate stability and prosperity, why do some 

states consent to participate while others decline? By framing legal regimes as fixed, 

ahistorical institutions that constrain states’ choices, and states as strategic utility-

maximisers, rationalists overlook the social, political and normative dynamics that might 

lead states to comply with, or reject, law in seemingly irrational situations.33 Rationalism’s 

salience to the field of international human rights law, where the perceived benefits of 

altering domestic human rights practices are often minimal and typically premised more on 

(culturally determined) notions of legitimacy and justice than strategic gains, is therefore 

limited. 
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Domestic Institutionalism 

The approach to compliance that has perhaps gained the most traction in recent years – 

domestic institutionalism – asserts that compliance is contingent on the strength of states’ 

domestic institutions. This approach is closely related to the rational-institutionalist 

assumption that regimes and rules can constrain and influence actors’ choices, but shifts the 

focus from international institutions to the institutional structures and politics within states. 

States with independent judicial and parliamentary branches, free press and civil society, 

and democratic traditions are much more likely to adhere to international legal obligations 

because these institutions can exert pressure on executive governments to accept 

international law in the first place, and play key roles in helping to enforce and implement 

obligations domestically.34  

 

Recent scholarship in this vein also suggests that domestic actors with the capacity to ‘choose 

compliance’, such as judges, government officials and advocacy groups, can amplify the 

influence of international law by bolstering domestic support for politically contentious 

international legal requirements.35  These ‘compliance constituencies’ lend political clout to 

international law by putting pressure on governments, but also by building normative 

expectations within the state and steering domestic discourses towards the idea that 

respecting the international rule of law is ‘good’.36 The ‘embeddedness’ of international law 

in domestic systems – through, for instance, judicial dialogue or the incorporation of treaty 

prescriptions into domestic law – further enhances support for compliance by drawing  

international law and courts closer to the more enforceable domestic system.37 Domestic 

institutionalist approaches therefore offer some valuable links between the domestic and 

international pressures on governments, as well as between normative and interest-driven 
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motivations to comply, although such accounts tend to assume domestic actors’ prior 

support for international law without explaining where the support came from initially. 

 

The domestic institutionalist view is strongest when applied to established democracies with 

strong rule of law cultures and a plurality of institutions and civil actors available to cajole 

governments into compliance. Likewise, it provides some insight into why actors that 

initially commit to international legal obligations then fail to comply by highlighting the 

importance of domestic capacity; weak domestic institutions and civil society actors cannot 

lobby government actors as easily as their counterparts in stronger democracies, nor can 

they readily implement many of the domestic legal and political changes necessary to ensure 

compliance. However, purely institutionalist accounts are still too narrow to sufficiently 

explain why democracies with the capacity to comply do so frequently, but not always; nor 

do they shed light on which types of cases they are likely to comply with or otherwise. This 

approach also struggles to account for the fact that domestic actors and institutions often 

lead the charge against compliance – as in the cases of the Eurosceptic British media, or sub-

constitutional courts in Germany and Croatia – rather than putting pressure on governments 

to uphold their international commitments. It therefore underestimates the relationship 

between the domestic actors lobbying for (or against) compliance, and the broader cultural 

and normative influences that shape the actors’ preferences and behaviour. Research 

conducted from this perspective often cites politically and socially constructed concepts such 

as ‘respect for the rule of law’ and ‘democratic tradition’, but seldom articulates what such 

concepts mean in practice or how they came to hold such meanings. Indeed, Courtney 

Hillebrecht notes that domestic institutions alone ‘are insufficient for explaining 

compliance’,38 suggesting that cultural and normative influences play stronger roles in 

facilitating adherence to international law than institutionalism – domestic or international 

– allows for. 

 

Constructivism 

In contrast, approaches that emphasise the underlying normative influences on states and 

institutions offer pertinent insight into compliance behaviour. Constructivist explanations 

of compliance tend to argue that states follow norms of international law because they have 
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internalised the norm.39 In particular, constructivists assert that international law reflects 

the ideas and values of its creators, or resonates with an actor’s pre-conceived identity (what 

Jeffrey Checkel calls a ‘cultural match’),40 and ‘exerts a strong pull towards compliance’ 

through socialisation processes, especially through dialogue and interactions between states 

that generate understandings of what is or is not ‘appropriate behaviour.’41 Thus, compliance 

occurs when actors are socialised to comply, and respect for international law becomes part 

of the state’s ‘internal value set.’42  

 

Moreover, constructivists argue that once actors have internalised norms, these norms begin 

to influence how the actors perceive the world, leading to changes in interests and values, 

and ultimately in state behaviour.43 In this sense, the diffusion of norms through socialisation 

is a self-reinforcing process, as once a state internalises a norm or practice, they come to see 

it as being in their interest, and then continue to pursue it as habit. Continuous engagement 

with the norm or law is crucial to its being internalised because, as Henkin notes, ‘with 

acceptance [of international rules] comes observance, then the habit and inertia of continued 

observance.’44 Yet constructivists offer several different accounts of how acceptance and 

internalisation of norms can occur, and thus emphasise differing, sometimes conflicting, 

explanations of the social processes that lead to compliance. 

 

The earliest constructivist accounts of socialisation and the internalisation of norms 

emphasise ‘top-down’ diffusion of international norms into the domestic sphere. Through 

processes of social learning, persuasion and ‘peer pressure’, actors come to view adherence 

to an international norm as appropriate for their given identity, and the norm ‘spirals’ down 

to be internalised within actors’ domestic systems.45 This process is most famously explained 
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by Martha Finnemore and Kathryn Sikkink’s ‘norm life cycle’.46 Typically, this cycle begins 

when an actor or group of actors advocates for the adoption of an idea or behaviour they 

believe to be appropriate for actors with a given identity. Such ideas may arise at the 

domestic or international level, and these advocates, or ‘norm entrepreneurs’, play a critical 

role in bringing the idea to a broader, international audience. As Finnemore and Sikkink 

note, ‘norms do not appear out of thin air; they are actively built by agents having strong 

notions about appropriate or desirable behaviour in their community.’47 Entrepreneurs 

frame issues in the context of national or international discourses in order to draw attention 

to the issue and make their idea resonate with potential adopters. Central to an 

entrepreneur’s work, then, is the concept of appropriateness; a norm entrepreneur both 

strongly believes their idea is appropriate and should be adopted, and must often frame 

existing, competing norms as inappropriate in order to convince others that the new idea is 

superior. When entrepreneurs convince a critical mass of relevant actors of the 

appropriateness of their norm, the norm reaches a ‘tipping point’, cascading through the 

international community until it becomes ‘so widely accepted that they are internalised by 

actors and achieve a “taken-for-granted” quality that makes conformance with the norm 

almost automatic.’48 International law can play a role in this cycle, helping to institutionalise 

the norm and to increase the possibility of a norm cascade ‘by clarifying what, exactly, the 

norm is and what constitutes violation’, but it is not essential, and may occur after the norm 

cascade, when enough actors have accepted the norm to want to formalise it.49 

 

Importantly, early models of diffusion do not explicitly articulate theories of compliance. 

Rather, they tend to assume that if actors have accepted and internalised international 

norms, compliance with the obligations required by the norms will naturally follow.50 They 

thus underspecify the social dynamics that link general recognition of the appropriateness 

of a norm to active decisions to adhere to it. In practice, a small body of empirical research 
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demonstrates that commitment does not automatically lead to compliance, especially in 

weakly-enforced treaty regimes.51 To this end, early socialisation accounts miss the dynamics 

whereby acceptance of a legal norm turns into actual compliance with law. 

 

More recently, constructivist and norm-oriented explanations of compliance have attempted 

to account for how initial norm acceptance translates into internalisation and compliance by 

focusing on the creation of shared understandings through dialogue and interaction among 

actors. Groups of actors that interact with each other regularly form ‘communities of 

practice’, within which actors can discuss ideas, values and collective interests to create 

norms and attach particular meanings to them within particular contexts.52 For Thomas 

Risse, for instance, the key to establishing shared understandings between actors is 

argumentation.53 Drawing on Jürgen Habermas’ theory of communicative action,54 Risse 

asserts that actors engage in processes of argumentation, deliberation and persuasion ‘with 

the aim of reaching a mutual understanding based on a reasoned consensus.’55 The focus on 

constructive debate and ‘truth-seeking’ (as opposed to rhetoric and cheap talk) ‘furthers our 

understanding of how actors develop a common knowledge concerning both a definition of 

the situation and an agreement about the underlying “rules of the game” that enable them to 

engage in strategic bargaining in the first place.’56 Thus, the aim is not for actors to pursue 

their own interests or to affirm their own identity and normative preferences, but to establish 

a genuine consensus about what is appropriate or right in a given situation. However, 

argumentation is an intrinsically multi-player game; it requires actors with differing views 

to negotiate in order to produce a common meaning. It does not explain how actors come to 

hold the particular views that then become subject to communicative debate.  

 

                                                        
51 Emilie M. Hafner-Burton and Kiyoteru Tsutsui, ‘Human Rights in a Globalising World: The Paradox of 
Empty Promises’, American Journal of Sociology, 110(5), 2005, pp.1373-1411; Hathaway, ‘Why Do Countries 
Commit to Human Rights Treaties?’, pp.588-621. 
52 Emmanuel Adler, ‘The Spread of Security Communities: Communities of Practice, Self-Restraint, and 
NATO’s Post-Cold War Transformation’, European Journal of International Relations 14(2), 2008, pp.195-230; 
Etienne Wenger, Communities of Practice: Learning, Meaning, and Identity, (Cambridge: Cambridge University 
Press, 1998). 
53 Thomas Risse, ‘“Let’s Argue!”: Communicative Action in World Politics’, International Organization, 54(1), 
2000, pp.1-39. 
54 Jürgen Habermas, The Theory of Communicative Action, vol. 1: Reason and the Rationalisation of Society, 
(translated by Thomas McCarthy), (Boston: Beacon Press, 1984). 
55 Risse, ‘“Let’s Argue!”’, p.2. 
56 Ibid. 



 37 

Similarly, Abram Chayes and Antonia Handler Chayes’ ‘managerial’ approach suggests that 

international regimes can ‘jawbone’ actors into compliance by facilitating processes of 

discussion, persuasion, and ‘justificatory discourse’ that clarify the meanings and 

applications of norms.57 In this view, international legal regimes play an active role in 

nudging their members towards compliance through an ‘iterative process’ of ‘modifying 

preferences, generating new options, persuading the parties to move toward increasing 

compliance with regime norms, and guiding the evolution of the normative structure in the 

direction of the overall objectives of the regime.’58 To this end, international law and legal 

regimes provide a standard against which their member states have to justify their 

behaviour, and states feel compelled to comply because the justificatory discourses and 

related reputational concerns mean that ‘good legal argument can generally be distinguished 

from bad’.59 This emphasis on the processes of persuasion and interaction among actors 

within the legal regime, and on creating shared standards of what constitutes appropriate 

behaviour, means that the managerial approach bears similarities to constructivist notions 

of socialisation and the logic of appropriateness as key drivers of compliance. But it also 

shares with rational and liberal institutionalist accounts of compliance an assumption that 

international rules predominantly constrain, rather than constitute, actors’ preferences and 

identities. Consequently, the managerial approach to compliance fails to explain how 

precisely to distinguish ‘good’ legal argument from ‘bad’, or why actors might feel compelled 

to accept and obey such arguments in the first place because it misses the constitutive effect 

international norms and laws can have on actors’ identities and preferences.60 

 

Harold Koh has been critical of constructivist and norm-oriented approaches to compliance 

for failing to specify precisely how norms are internalised and how that process generates 

the sense of obligation – in Koh’s words, ‘obedience’61 – that leads to habitual compliance. 

Crucially, Koh’s notion of obedience infers a voluntary adherence to the law because the 

actor has internalised its precepts, rather than conformity for convenience or in light of 

sanctions; it suggests that effective, continued compliance is the result of an internally-
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constructed, wholehearted willingness to obey the law, and that understanding how this 

willingness comes about is the key to understanding adherence to law.62 Thus, as with 

traditional constructivist explanations of norm diffusion and compliance, Koh asserts that 

actors obey norms because they have the internalised the idea that doing so is ‘good’. Koh 

goes further than International Relations constructivist accounts, however, by articulating 

the transnational legal processes and social interactions by which international norms come 

to be accepted and obeyed by states. According to Koh’s transnational legal process, 

international law ‘acquires its “stickiness”’ and comes to be viewed as obligatory by states 

through a three-step process of interaction, interpretation, and internalisation into domestic 

law.63 One transnational actor initiates an interaction with others, which ‘forces an 

interpretation or enunciation of the global norm applicable to the situation.’64 The initiating 

actor’s goal is to convince other parties to agree to their preferred interpretation, not through 

coercion, but as an accepted part of their ‘internal value set.’65 The interaction generates a 

binding legal rule or social understanding which then guides future transnational 

interactions, which in turn help to further embed the rule in international understandings. 

Repeated participation in this process ‘will help to constitute the interests and even identities 

of the participants in the process.’66 More importantly, though, is that following the 

interaction, state actors internalise the new rule into their domestic legal and political 

structures by incorporating international rules into domestic legislation, policy, and judicial 

decisions. As international norms increasingly form part of the domestic legal and political 

culture, ‘domestic decision-making becomes “enmeshed” with international legal norms.’67 

To this end, Koh argues that transnational process theories ‘extend beyond the horizontal 

focus of traditional process theories to study the vertical process of interaction and 

interpretation whereby international norms become domesticated and internalised into 

domestic law’, giving closer attention to the ‘“transmission belt” whereby norms created by 

international society infiltrate into domestic society.’68  

 

Thus, Koh’s transnational legal process theory is particularly compelling for its recognition 

of the dynamic flow of norms and different interpretations thereof back and forth between 
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international and domestic actors. It suggests that norms do not emerge fixed and fully-

formed in the international arena to be adopted and internalised wholesale by domestic 

actors, but are open to reinterpretation and re-use, meaning actors’ interactions with, and 

understandings of, legal norms are constantly evolving. As Koh notes, ‘law transforms, 

mutates, and percolates up and down, from the public to the private, from the domestic to 

the international level and back down again.’69 Yet despite this emphasis on the ‘up and 

down’ flow of international laws and norms between domestic and international actors, Koh 

still essentially conceives of norm diffusion as a top-down process; his aim is to show how 

international norms make it down to the domestic level – in his words, how to ‘bring 

international law home.’70 For all the focus on how transnational interactions lead to the 

adoption of international norms by domestic actors, Koh gives little attention to the similar 

domestic interactions that might influence actors’ interpretations of international norms, or 

which might make them more or less receptive to obedience. As such, the transnational legal 

process theory neglects the national and local political, cultural and historical influences that 

inform domestic actors’ perceptions of the legitimacy of the norms they are receiving. 

 

An alternative approach from within the constructivist literature suggests that norm 

acceptance and compliance is an essentially domestic process. States accept norms because 

the content or purpose of the norm resonates with pre-existing domestic norms.71 In this 

view, the particular qualities or characteristics of the actors adopting norms are also critical 

for understanding how a norm travels from the international to the domestic level, as the 

‘experience, norms, values and intentions’ of the actor receiving the external norm shape 

how that norm is accepted, and indeed, whether it will be accepted at all.72 Andrew Cortell 

and James Davis argue that the ‘domestic salience’ of a norm – its perceived legitimacy or 

relevance at the national level – is crucial for norm acceptance, and by extension, for 

providing ‘explanations for important cross-national variation in compliance with and 

interpretation of international norms.’73 Their focus is ‘not on understanding a particular 

instance of norm compliance’ per se, but on examining how international norms gain or are 
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ascribed an “oughtness” in the domestic sphere (from which, absent any external forces or 

competing norms that might block compliance, compliance should presumably follow). The 

aim for Cortell and Davis is to explain ‘why some international norms resonate in the 

domestic political discourse while others do not.’74 Examining the mechanisms or factors 

that facilitate a norm’s resonance at the domestic level, and which make domestic actors feel 

compelled to accept norms, can shed light on which norms they are more likely to accept 

and reject, and under what circumstances.  

 

Hence, Cortell and Davis touch on the core questions for the generally well-adhered to 

European human rights system: why do states comply with most ECtHR judgments, but 

not all, and which cases are they more or less likely to accept and obey? Yet, as Cortell and 

Davis note, studies of why a particular norm may or may not be perceived as ‘salient’ at the 

domestic level remain limited, and vague in their prescriptions:  

‘Scholars repeatedly conclude that domestic salience is crucial to many cases of 

states’ compliance with international norms, but they rarely provide definitions or 

operational measures for the concept, and instead, merely assert that the norm in 

question was salient.’75  

 

Likewise, cultural resonances and prior experiences and identities may well infer likely 

acceptance of a norm, but without clear delineations of what those experiences and prior 

cultural influences are, such explanations remain abstract, and struggle to illuminate the 

precise cultural influences of particular cases. Jeffrey Checkel acknowledges this, offering 

a clear definition of the cultural match as ‘a situation where the prescriptions embodied in 

an international norm are convergent with domestic norms, as reflected in discourse, the 

legal system (constitutions, judicial codes, laws), and bureaucratic agencies (organisational 

ethos and administrative procedures)’, but even this means cultural matches will vary 

depending on this issue and discourse in question.76 Moreover, just as sanction-based 

explanations of compliance struggle to explain why states sometimes comply with laws 
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contrary to their interests, and domestic institutionalist explanations cannot explain 

variations in compliance among states with similar institutions and democratic 

commitments, the domestic salience approach cannot explain why states sometimes comply 

with laws that clash with well-established domestic norms, nor which types of norms are 

likely to clash or resonate domestically.  

 

Despite their differences, the theme that is central to all of these constructivist approaches 

is the notion of legitimacy; whether or not a norm or law is perceived as ‘right’ and/or ‘good’ 

by an actor. Actors adhere to a ‘logic of appropriateness’, following rules because ‘they are 

seen as natural, rightful, expected, and legitimate.’77 As Thomas Franck famously argues, 

‘powerful nations obey powerless rules’ when they believe the rules are legitimate, and 

operate ‘in accordance with generally accepted principles of right process.’78 Importantly, 

Franck’s argument emphasises the quality of the rule or rule-making institution, meaning 

that they possess an inherent authority that states believe is worth obeying because their 

own beliefs and values are compatible with those promoted by the rule. To this end, a 

legitimate law will exert a ‘compliance pull’, encouraging and persuading states to adhere to 

the law because they believe they should ‘do the right thing.’ Legitimacy thus helps to 

explain why actors obey laws in the absence of coercion or incentives; actors comply because 

they believe it is right or appropriate to do so. Constructivist and norm-oriented accounts 

that seek to explain compliance as the result of a sense of obligation towards a legitimate law 

are therefore especially valuable for understanding compliance with human rights regimes, 

where enforcement mechanisms and tangible incentives are limited. 

 

Yet, approaches that emphasise legitimacy as the source of actors’ compliance tend to take 

acceptance of the rules as legitimate as a starting point. In assuming prior norm acceptance, 

though, constructivist accounts of compliance fail to address a key problem: whence states’ 

decisions to accept a norm or law in the first place, and how do they determine whether a 

norm is legitimate? To this end, constructivist explanations of compliance miss a critical step 

at the very beginning of the norm diffusion and internalisation process, because an account 

of the original process by which a state assesses and decides to accept the norm is absent. 

Indeed, as Koh has suggested, approaches that take norm acceptance as given ‘avoid 
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explaining the evolutionary process whereby repeated compliance gradually becomes 

habitual obedience’, thereby overlooking the initial process of interaction with and 

interpretation of international norms by domestic legal systems which is ‘pivotal to 

understanding why nations “obey” international law.’79 The key to understanding why states 

perceive particular norms or laws as legitimate and worth complying with, then, is 

understanding how they construct their assumptions about what is or is not legitimate, and 

how these assumptions, in turn, inform states’ decisions to comply. 

 

Legitimacy and Obligation in International Law 

Despite the centrality of legitimacy and appropriateness to constructivist explanations of 

compliance, few scholars have directly attempted to account for where actors’ perceptions 

that a norm or law is legitimate come from, or how those perceptions translate into decisions 

to comply. Yet, as the constructivist emphasis on the logic of appropriateness and notions of 

doing the right thing demonstrate, legitimacy is intrinsically linked to compliance. It ‘implies 

a willingness to comply with rules or to accept a political order even if this goes against 

specific interests at specific times.’80 Those who have addressed the link between legitimacy 

and compliance tend to frame it as the sense of obligation actors feel to comply with the law, 

and suggest that the obligation stems from forces inherent to the law itself. 

 

Legitimacy as ‘Internal’ to Law 

As one of the first scholars in either IL or IR to explicitly address the relationship between 

legitimacy and compliance, Thomas Franck attributed legitimacy and the subsequent 

compulsion actors feel towards obeying international law to properties intrinsic to the law 

or law-making process itself. Specifically, Franck asserts that legitimacy ‘accommodates a 

deeply held popular belief that for a system of rules to be fair, it must be firmly rooted in a 

framework of formal requirements about how rules are made, interpreted and applied.’81 He 

suggests that law needs four ‘objective factors’ in order to be considered legitimate: 

determinacy, symbolic validation, coherence, and adherence.82 Rules that are most likely to 

be legitimate and to exert a strong compliance pull must be clear, as well as perceived as fair 

or sensible (determinacy); validated and signposted by symbols, rituals and cues such as 

                                                        
79 Koh, ‘Why Do Nations Obey International Law?’, p.2603. 
80 Andrew Hurrell, ‘Legitimacy and the Use of Force: Can the Circle Be Squared?’, Review of International 
Studies, 31(S1), 2005, p.16. 
81 Thomas M. Franck, Fairness in International Law and Institutions, (Oxford: Clarendon Press, 1995), pp.7-8. 
82 Franck, The Power of Legitimacy Among Nations, pp.44 and 49. 



 43 

treaty-signing ceremonies (symbolic validation); connected to, and consistent with, other 

rules in the same system or community (coherence); and adhere to a nexus of secondary 

rules about the standards and sources of rules that establish what constitutes fair process 

(adherence).  

 

Similarly, for Jutta Brunnée and Stephen Toope, a legal norm’s adherence to eight criteria 

of ‘legality’ is ‘crucial to generating a distinctive legal legitimacy and a sense of 

commitment.’83 Borrowing from the domestic legal theory of Lon Fuller, Brunnée and Toope 

suggest that, in order for a norm to count as legal, it must be general, promulgated (so actors 

know what the law is), non-retroactive, clear, non-contradictory, realistic, constant, and 

finally, congruent (with broader social norms and understandings).84 When international 

law meets these requirements, it generates a sense of obligation – what Fuller calls ‘fidelity’85 

– to both specific laws and to the rule of law in general.86 This claim is important, because it 

suggests that being a legal norm carries greater obligating weight than being a social or moral 

norm. It means that legal norms possess unique characteristics that attract a stronger sense 

of obligation and willingness to comply than other norms or sources of obligation. In other 

words, law produces its own compliance pull. 

 

Brunnée and Toope connect their emphasis on legitimacy stemming from internal 

characteristics of law to the broader social influences of international politics by stressing 

that the creation and application of legality criteria is an inherently dynamic social process. 

In addition to meeting the legality criteria, they argue, legal norms must be based on shared 

understandings that produce social legitimacy, and continuously reinforced through 

practice. Specifically, legal norms emerge and garner legitimacy when they are grounded in 

social norms, which are themselves grounded in collectively-held understandings about how 

actors perceive themselves, each other, and the world. Shared understandings and extant 

social norms therefore provide the context necessary for actors to perceive particular norms 

as legitimate. In order for the norms to possess ‘legal legitimacy’ – to be called law – they 

must also meet the legality criteria. Finally, the general social legitimacy and specific legal 
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legitimacy of the norm must be continuously maintained and reinforced through practice 

and engagement; actors must use and uphold the legal norms they value, lest alternative 

norms and social interactions change expectations or preferences, and erode the norm’s 

existing legitimacy. Participation and interaction with the norm are especially important for 

facilitating actors’ sense of obligation because they make the relationship between actors 

and the law ‘reciprocal’ – that is, engagement in the process of creating and sustaining legal 

norms allows actors to feel a sense of connection to the law, and thus enhances the law’s 

legitimacy.87  

 

This recognition of the socially-constructed nature of law is the core strength of Brunnée 

and Toope’s interactional theory. It acknowledges that international law is firmly embedded 

in, and given meaning by, dynamic social processes. This is clearest in Brunnée and Toope’s 

assertion that ‘law is not a one-way street.’88 Law does not have to be hierarchical, imposed 

from above by law-makers (or sovereign states) on their subjects; rather, being able to 

engage and reason with laws creates a sense of ownership and responsibility towards the 

legal system. Importantly, this means Brunnée and Toope are able to engage with the 

political processes that create law, generate perceptions of legitimacy, and lead to 

compliance without relying on arguments about state consent, coercion or interest used by 

positivist and rationalist scholars. Hence, the interactional theory is particularly useful for 

explaining why actors comply with law that seemingly contradicts their interests, because it 

demonstrates how obligation can be internalised through continuous social interactions. 

 

Yet Franck’s and Brunnée and Toope’s focus on the ‘internal morality of the law’89 – the idea 

that laws can possess inherent qualities that instill legitimacy and exert a compliance pull – 

does not explain why those particular qualities are attached to the law over others, nor how 

the actors creating and obeying the law came to recognise them as important. Legitimacy is 

an inherently subjective quality though, one that is ‘relational between actor and institution, 

and defined by the actor’s perception of the institution.’90 Actors’ notions of legitimacy – what 

is or is not an appropriate rule to follow and why – are dependent on pre-existing social and 

cultural ideas, built up and reinforced over time, about what counts as fair, effective or 

                                                        
87 Ibid, p.53-54. 
88 Ibid, p.7. 
89 Fuller, The Morality of Law, p.96. 
90 Ian Hurd, ‘Legitimacy and Authority in International Politics’, p.381 [Emphasis in the original]. 



 45 

democratic. Because legitimacy is attached to rules and institutions by the actors creating 

and using them, and those actors create rules with particular goals and normative 

preferences in mind, legitimacy is, as Andrew Hurrell argues, ‘quite literally meaningless 

outside of a particular historical context and outside of a particular set of linguistic 

conventions and justificatory structures. To paraphrase Ronald Dworkin, legitimacy has no 

DNA.’91  

 

Consequently, theories that ground legitimacy and obligation within the law or legal order 

itself suffer from what Christian Reus-Smit calls a ‘problem of interiority’ – they cannot 

account for the legitimacy of particular aspects of the law or legal system without ‘fall[ing] 

back on assumptions about the legitimacy of the normative system in general.’92 Franck 

himself acknowledges that it is ‘only by reference to a community’s evolving standards of 

what constitutes right process that it is possible to assert meaningfully that a law, or an 

executive order, or a court’s judgment, or a citizen’s claim on a compatriot, or a government’s 

claim on a citizen, is legitimate’, though he provides no insight into how the international 

community’s ‘evolving standards’ might emerge or change over time.93 To this end, the 

argument that legitimate laws exert a compliance pull only tells a small part of the 

compliance story because it cannot explain why Franck’s ‘objective factors’ came to be 

recognised as legitimate to begin with. 

 

Brunnée and Toope also concede that legal obligation is a social construct and that their 

particular legality criteria are embedded in the liberal understandings of law, legitimacy, and 

statehood that are specific to the contemporary international system.94 To their credit, in 

articulating their theory, Brunnée and Toope are clear that their goal is not to explain where 

such understandings of legitimacy come from, but to explain their effect on ‘the 

contemporary practice of international law.’95 Nonetheless, the origins of actors’ 

contemporary ideas about what law is and should be are essential for understanding how 

feelings of legitimacy and obligation are formed and lead to compliance, because they 
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provide insight into how actors might interact with the law, and whether they are likely to 

accept and obey it. Actors’ decisions and preferences at any given moment are almost always 

influenced, at least partially, by previous experiences and already-held ideas. Given the 

pains to which Brunnée and Toope go in order to stress the importance of social interactions 

and continuous practice in establishing and maintaining both law and actors’ sense of 

obligation to it, their reluctance to engage with the history that led to those interactions is 

an unfortunate oversight.96 

 
Legitimacy as ‘Historically and Socially Contingent’ 

In order to avoid legal scholars’ overreliance on pre-existing acceptance of particular values 

and properties to explain legitimacy, some recent constructivist accounts have looked to the 

broader social structures and processes that shape international communities’ 

understandings of law and legitimacy. For Reus-Smit in particular, a ‘satisfactory account’ 

of obligation in international law must view politics as ‘historically and socially contingent.’97 

Reus-Smit argues that ‘expressions of politics and institutional rationality are milieu-

specific’, meaning that the particular rules, ordering principles, and ideas that actors value 

as legitimate and worth adhering to have evolved over time in specific historical contexts.98 

As such, ‘the reasons why actors create institutions, the institutional forms they adopt, the 

legitimacy they attach to those institutions, and the obligations they accept under such 

institutions will also be historically and socially grounded.’99 In order to understand why an 

actor feels the ‘pull towards compliance’ of a given law or legal order, it is necessary to look 

at the broader historical experiences and social structures that lead actors to privilege 

particular notions of what ‘counts’ as legitimate over others. 

 
Still, though, accounts that locate legitimacy in ‘milieu-specific’ social understandings 

remain very broad, focusing on the values and practices that shape entire epochs and 

international orders. Uncovering the cultural assumptions and institutional rationalities that 

underpin different international societies throughout history is the central focus of Reus-
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Smit’s first book, The Moral Purpose of the State.100 Seeking to explain why the fundamental 

institutions, forms of sovereignty, and conceptualisations of justice ‘vary from one society of 

states to another’, Reus-Smit highlights the necessity of appreciating the cultural and 

historical contexts in which these variations have evolved, rather than treating them as 

given, in order to comprehensively understand the nature of different international orders.101 

To this end, Reus-Smit is not concerned ‘with the legitimacy of particular international 

regimes, or the rules they comprise, but with the social validity of modern international law 

as an institutional practice.’102 This is a valuable argument that sheds light on how modern 

conceptions of international law have evolved and why modern states have come to 

recognise it as generally binding and obligatory. Nonetheless, the emphasis on the social and 

political structures and interactions that create broad, collective understandings about 

international law means this approach rests on similar arguments to other constructivist 

accounts that overemphasise internationally constructed shared understandings. It cannot 

necessarily pinpoint the more precise influences that inform individual actors’ normative 

preferences and decisions within international orders, or the prior, internally-held or 

domestic understandings actors might bring with them to social interactions. As such, 

arguments concerned with the macro-level socially and historically constructed rationalities 

of contemporary international law offer some useful insight into general, collectively-agreed 

ideas about international law being obligatory and legitimate, although their ability to 

explain how independent actors develop perceptions of legitimacy within wider social 

structures remains limited. 

 

In sum, there are two core weaknesses in current explanations of legitimacy- and obligation-

based compliance. First, in searching for legitimacy and obligation in properties and 

processes inherent to legal norms and regimes themselves, international legal theories largely 

neglect, or only partially account for, the dynamic social, political and historical influences 

that shape modern international legal norms and actors’ perceptions of them. Consequently, 

they fail to explain why and how actors come to view those particular properties and 

processes as legitimate in the first place, missing a key step in the compliance story. Second, 
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approaches that focus on social interactions and the production of shared understandings 

better capture the ‘milieu-specific’ normativities and rationalities of international legal 

systems, but still do not adequately account for the precise influences that inform particular 

actors’ notions of law and legitimacy before they engage with the international community. 

But without an account of the process by which actors’ ‘background knowledge’ is 

developed, and in turn, how it informs actors’ social interactions and decisions to comply 

with international norms, our understanding of the broader picture surrounding compliance 

is incomplete. In order to address the specific question of how states decide whether a given 

international norm is legitimate, and which types of norms they are likely to perceive as 

legitimate or not, we need to shift the focus from the general to the particular, and from the 

international community to the domestic. The domestic arena provides a rich source of 

states’ (and their constituent actors’) historically and socially constructed ideas and 

preferences about the legitimacy or particular laws and norms. Built up through intra-state 

experience, tradition, social interactions and discourse, the formation of domestic 

understandings operates both prior and parallel to similar inter-state social dynamics. Thus, 

a closer examination of how domestic ideas and understandings are constituted and inform 

states’ international interactions and behavioural motivations can complement and enrich 

existing theories of legitimacy-based compliance by offering an additional layer to 

constructivist explanations of how ideas and norms shape state behaviour. To this end, as 

Reus-Smit notes, ‘it is difficult to escape the conclusion that the “local” understandings of 

historical actors must play a key role in the identification of “their law”’.103  

 

Towards a ‘Local’ Account of Legitimacy and Compliance: Domestic Human Rights 

Cultures 

The process by which actors formulate their own ideas about the legitimacy of international 

norms and how ideas translate into decisions to accept or reject those norms can be 

accounted for by better appreciating the domestic traditions, historical experiences, and 

cultural narratives that inform states’ interactions with the international norms with which 

they are confronted. This thesis suggests that, within states, there exist domestic ‘human 

rights cultures’ which play a crucial role in informing state actors’ understandings of the 

international norms with which they must interact. The notion of culture has particular 

explanatory potential because, as Habermas asserts, culture is ‘the stock of knowledge from 
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which participants in communication supply themselves with interpretations as they come 

to an understanding about something in the world.’104 Culture also informs organisational 

and national identity, priorities and perceptions, effectively serving ‘as a heuristic filter for 

perception and calculation’, producing a short hand that enables states to assess external 

norms and obligations.105 Thus, the thesis posits that the relationship between a state and 

international legal norm or regime is shaped by the state’s legal and political culture and past 

experiences with the norm (or similar earlier norms), as these determine how a state decides 

or is persuaded that a norm is legitimate. States’ domestic rights cultures and legal traditions 

are essential to understanding this relationship, because the discourses, practices, and 

principles that make up the rights culture provide insight into how states interpret the role 

and importance of international law as a constraint on, or source of, behavioural motivation. 

In short, knowing what international law means to a state can clarify why, and in what 

circumstances, the state will comply, as it provides a context for understanding why and 

when they perceive compliance as legitimate action. 

 

Theoretical Tools: Norm Contestation and Normative Baggage 

In order to demonstrate the significance of domestic cultures and traditions in shaping states’ 

perceptions of the legitimacy of specific international norms and court judgments, the thesis 

draws on the concept of ‘background knowledge’ or ‘normative baggage’ from critical 

constructivist literature on norm contestation.106 Recent research and theory-building on 

norm contestation offers some helpful theoretical tools for understanding the domestic norm 

assessment process because of its underlying assumption that the meanings and 

interpretations of norms are not fixed and universal, but ‘works-in-progress’.107 Actors 

prescribe meanings to norms ‘in use’, applying attributes and interpretations of the norm’s 

definition, purpose and virtue as they interact with, use, or implement them.108 The meanings 
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are subject to change, depending on the contexts in which norms are applied, and by whom 

they are applied. The assumption that the meanings and applications of norms are inherently 

subjective and contestable can thus shed light on the variation in compliance with 

international norms across otherwise like actors, because it acknowledges that there are 

unique national, local, and individual perspectives and understandings at play when actors 

interpret international norms. 

 

This emphasis on the ‘localisation’ of international norms and the means by which actors 

can adapt and reinterpret norms to suit local needs and preferences has important 

ramifications for understanding compliance and legitimacy.109 For Antje Wiener, the process 

of contesting the meaning of an international norm enhances the legitimacy of the norm by 

allowing actors to directly participate in interpreting and applying it according to their own 

needs.110 In this view, norms that can survive heated contestation and evolve to meet actors’ 

shifting needs are stronger and more likely to be complied with because they offer greater 

flexibility than norms with rigid prescriptions and obligations. Wiener’s argument thus bears 

close similarity to Brunnée and Toope’s argument about the reciprocal nature of socially-

constructed interactional law being able to stimulate obligation and compliance more than 

hierarchical law in which actors feel they have no active stake.111 More importantly still, the 

idea that being able to adapt international norms to local situations generates greater support 

for the norm reflects the sentiment embodied in the principle of subsidiarity and the margin 

of appreciation used by the European Court of Human Rights (ECtHR) to grant its 

Contracting States leeway to adapt European-level judgments into their diverse domestic 

legal and political systems and traditions. Norm contestation and localisation literature thus 

draws attention to the importance of domestic understandings and interpretations of 

international norms and laws in generating legitimacy and willingness to comply because it 

reflects the actual practice of accepting and complying with legal obligations undertaken 

within the ECtHR system. 
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However, norm contestation still tends to be conceived of and studied as a reactionary, top-

down process. Norm contestation literature tends to focus on the adaptation of international 

norms by domestic actors who reframe the norm so that it falls within existing domestic 

boundaries of what is appropriate or inappropriate.112 Amitav Acharya, for instance, 

suggests that norm localisation ‘may start with reinterpretation and re-representation of the 

outside norm, including framing and grating…to make an outside norm congruent with a 

pre-existing local normative order.’113 This implies an initial willingness to introduce the 

external norm to the internal system, even if it requires considerable adaptation. If the actor 

did not feel an initial ‘pull’ or obligation towards the norm in the first place, there would be 

no need to localise it. Moreover, this approach does not explain what constitutes 

appropriateness or legitimacy within a given local normative order, so it cannot pinpoint 

which types of norms individual actors or states might be more or less receptive to, and how 

they might decide whether to comply or not.  

 

Thus, in order to better understand actors’ notions of legitimacy and appropriateness, it is 

necessary to look more closely at the domestic normative orders in which actors’ 

‘background knowledge’ or ‘normative baggage’ evolves and comes to shape their ideas 

about what is right and fair. The concept of ‘background knowledge’ describes the 

collectively-held social and institutional ‘facts’ or constitutive rules that underpin and give 

order to all social interactions and decision-making.114 As Ted Hopf suggests, actors’ taken-

for-granted beliefs, assumptions and practices, acquired from surrounding social structures 

and interactions, ‘imply actions by giving us ready-made responses to the world that we 

execute without thinking.’115 According to this formulation, actors do not consciously 

examine and categorise all external phenomena as they arise; rather, ‘what is perceived as 

reality is already pre-cooked in our heads.’116 These underlying rules and assumptions, or 

shared understandings, are a core tenet of constructivist (but also some liberal and 
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institutionalist) explanations of how international actors interact. But shared 

understandings are an inherently social concept, relational between two or more actors who 

need to determine basic ‘rules of the game’ in order to proceed with more specific 

interactions and rule generating. Consequently, approaches that take shared understandings 

and background as given fail to explain how actors came to hold the background ideas that 

shape the social interactions in the first place.  

 

Similarly, Antje Wiener and Uwe Puetter articulate the concept of ‘normative baggage’ in 

order to emphasise the prior assumptions and beliefs that actors carry with them.117 Arguing 

that norms are ‘as “good” (read: just, fair and legitimate) as what actors make them out to 

be’, Wiener and Puetter suggest that actors carry their assumptions, beliefs, past 

experiences, and expectations with them, using this ‘baggage’ in social interactions to 

interpret and give context to new norms and rules.118 But where Wiener and Puetter suggest 

that actors only fall back on these background understandings to fill in gaps ‘in the absence 

of shared social recognition and collective deliberation’,119 it is suggested in this thesis that 

actors actively rely on their existing assumptions as criteria for determining the legitimacy 

of international norms, and as a means to justify compliance or non-compliance with 

particular cases. This approach shifts the role of domestic ideas and norms from the passive 

or subconscious background to the active, deliberate foreground, meaning state actors make 

explicit comparisons between international and domestic ideas, and make conscious 

judgments of the quality or legitimacy of international norms based on their relationship 

(whether they fit or jar) with domestic ideas, processes, and traditions. Hence, the thesis 

contends that a stronger focus on what actors pack in their normative baggage, as well as a 

mechanism for showing how it affects actors’ decisions, can shed light on how actors 

formulate notions of what is, or is not, legitimate. 

 

Domestic Human Rights Cultures and Legitimacy Criteria 

To this end, the thesis proposes a new framework for understanding how actors develop and 

apply their ideas about legitimacy with respect to international human rights law, and for 
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understanding which specific domestic cultural and historical influences might inform states’ 

ideas about legitimacy. It suggests that states have unique ‘human rights cultures’ that shape 

public and political discourses and narratives about rights and the roles of various actors 

and institutions in protecting them. These rights cultures generate ‘legitimacy criteria’, or 

fundamental ideas about what law and rights are, and should be. The criteria constitute a 

standard, or litmus test, against which international norms are interpreted, given meaning, 

and assessed as legitimate or not by the actor. Rights cultures are unique to each state, and 

indeed often heavily contested, contradictory, or only weakly apparent within the state. 

Consequently, there may be limits to the extent to which the concept can be generalised, 

especially beyond the specific post-war, liberal conceptions of human rights and 

international institutions upon which the European human rights system and many national 

legal systems within Europe are based. Nonetheless, within the European context, there are 

several broad constitutional and historical themes apparent across states’ national rights 

cultures that provide some insight into what might be packed in a state’s normative baggage. 

 

The first element of a given state’s rights culture is its historical experience with, and national 

memory, of human rights. What matters here is not the factual historical events per se, but 

how events and figures are remembered in historical memory and national narratives. These 

memories and narratives can shape states’ attitudes towards human rights and law by, for 

example, crafting an identity as a rights-respecting state, or providing a historical turning 

point from which the state hopes to distance itself. 

 

The second element consists of the state’s constitutional traditions as well as its legal and 

political culture. Importantly, the rights culture is broader than standard understandings of 

‘legal culture’ from legal scholarship, which focuses on the culture of the legal profession: 

how lawyers, legal scholars, and judges practise, study, and are trained in the law of their 

jurisdiction or community. Where the conept of legal culture tends to refer to ‘ideas, values, 

expectations and attitudes towards law and legal institutions’,120 the concept of rights 

cultures encompasses the ideas, values, expectations and attitudes surrounding the meaning, 

uses and protection of human rights. The traditional conception of legal culture is 

                                                        
120 Lawrence Friedman, ‘The Concept of Legal Culture: A Reply’, in David Nelken (ed), Comparing Legal 
Cultures, (Aldershot: Dartmouth, 1997), p.34. See also Nina-Louise Arold, The Legal Culture of the European 
Court of Human Rights, (Leiden: Martinus Nijhoff, 2007); James L. Gibson and Gregory A. Caldeira, ‘The 
Legitimacy of Transnational Legal Institutions: Compliance, Support, and the European Court of Justice’, 
American Journal of Political Science, 39(2), 1995, pp.459-489. 



 54 

nonetheless a vital component of the broader rights culture, as how legal professionals 

practise and apply the law contributes to national discourses and plays a role in shaping 

public perceptions of the purpose and utility of law. This focus on institutions is also distinct 

from domestic institutionalist perspectives on compliance; where domestic institutionalists 

examine the role of institutions as political agents who convince governments to comply, this 

thesis is concerned with the intersection between institutional structures and cultural 

traditions that then inform popular assumptions about whether compliance with a given law 

might be appropriate. The constitutional and legal culture element encompasses not just 

ideas about human rights, but notions of the national legal and political order as a whole, 

providing insight into the broader system within which rights are created and protected. 

This may entail questions regarding the types of rights protected and how they are 

protected, as well as the roles of different institutions (the judiciary, legislature, executive, 

or other government or civil authorities) in creating and upholding rights, and the 

constitutional traditions that have informed those roles. Constitutionalist scholars have long-

since recognised that different political and constitutional traditions imbue different ways of 

thinking about norms. As James Tully notes, constitutional actors ‘bring very different and 

often conflicting traditions of interpretation, conceptions and weightings of constitutional 

and democratic considerations to bear on a case at hand.’121 Taken in consideration with 

broader legal and political practices and public interpretations of democratic traditions, 

constitutionalist ideas offer a useful basis for understanding how ideas about rights and law 

are formed and come to influence state relationships with international institutions. 

Additionally, the constitutional and institutional traditions may inform how international 

law and institutions fit into existing domestic constitutional structures, meaning that 

challenges in incorporating international human rights laws into domestic structures, as well 

as the dynamics of the interactions between domestic and international actors, may 

contribute to the rights culture and perceptions of international law. 

 

The final element is not necessarily directly related to the rights culture itself, but to domestic 

cultural and political attitudes towards the institution creating the international law. In the 

particular case of the European human rights system, as noted in chapter two, the European 

Convention on Human Rights and its Court are inextricably bound up in the liberal, post-
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war narratives and aspirations of the European project. Part of understanding compliance 

with the ECtHR, then, includes understanding domestic public and elite ideas about 

European institutions, and domestic actors’ relationships and interactions with the ECtHR. 

This may entail examining how domestic actors perceive the particular European institution, 

and the congruence of those perceptions to other regional or international institutions and 

regimes.  

 

Combined, these elements contribute to broad, national-level understandings about human 

rights and law – what they are, what they should be, by whom they should be created and 

protected – that will resonate or clash to greater or lesser degrees with the Strasbourg-level 

understandings articulated by the ECtHR and Council of Europe. This conceptualisation of 

rights cultures is deliberately ‘thin’. The aim here is to be able to capture the broad trends 

and themes that appear in domestic human rights discourses across time and different rights-

related issues, while still appreciating the pluralism and contestation at the heart of 

democratic societies. To this end, it is important to stress that rights cultures are neither 

monolithic nor universal. Rather, understandings about human rights, and the discourses 

and narratives they produce, are often diffuse and contested, incorporating a variety of 

principles and ideas, that may at times be weak, contradictory or pulled together piece-meal 

to make political arguments. Indeed, contestation and a plurality of ideas are arguably an 

essential feature of a (democratic) rights culture, because processes of rights advocacy and 

bringing legal cases on human rights grounds routinely generate new rights and 

interpretations that may alter the rights culture by challenging the status quo. Nonetheless, 

closer examination of the domestic historical and cultural context in which states receive 

and interpret international norms can reveal tangible narratives, patterns and ideas about 

what counts as legitimate or illegitimate when it comes to international human rights law.  

 

From the starting point of understanding domestic rights cultures and the notions of 

legitimacy that arise from them, it is possible to gain a clearer understanding of how state 

actors interpret their international legal obligations, make decisions about compliance with 

ECtHR judgments, and develop boundaries regarding which obligations they are willing to 

comply with or cross domestic lines of acceptability. Drawing on their understandings of 

what is legitimate or not according to their domestic rights culture, state actors ‘assess’ 

international legal norms to determine whether they are worth complying with. This 

assessment precedes other interactions with the law, such as internalisation, contestation or 
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implementation, although as with all engagements between actors and laws or norms, the 

interactions are fluid and ongoing; an actor may reassess multiple variations of the same law 

over time, especially if new jurisprudence or political dynamics alter its original meaning. In 

each new interaction, the actor interprets and critically examines the law in accordance with 

its preconceived criteria and conceptions about what constitutes a legitimate law, and makes 

an assessment about whether the law meets this standard. If the assessment is positive, 

compliance will likely follow; if the assessment is negative, the likelihood of attempts to 

evade, contest, or openly reject the relevant obligations will increase. 

 

Yet even in the face of negative evaluations and resistance, domestic notions of legitimacy 

can reveal why states comply with laws that prove to be domestically contentious. When the 

law challenges or has the potential to alter established assumptions, it is more likely to trigger 

a conscious process in which the actor has to decide whether the law is legitimate enough to 

be accepted, or whether it fundamentally clashes with the actor’s legitimacy criteria and 

should be rejected entirely. This suggests that critical evaluation of international law by 

actors will be easiest to observe in cases of contentious compliance, and is perhaps most 

useful for understanding how states decide to comply with unpopular or controversial cases, 

although this does not necessarily mean that rights cultures are not influencing less 

contentious cases tacitly and intuitively. 

 

This thesis posits that actors do not just rely on domestic rights cultures to interpret and 

assess international law, but also rely on them as a source of motivation when the assessment 

is negative and they are reluctant to comply. Here, actors draw upon their rights culture and 

national ideas about what is right or appropriate at home (for instance, respecting the rule 

of law), to ‘remind’ themselves that they have to comply if they want to uphold their rights-

cultural values and traditions. If this is the case, it should be possible to observe actors 

relying on principles and arguments grounded in elements of the domestic rights culture to 

explain their compliance choices, rather than (or perhaps in addition to) arguments related 

to the substance or institutional procedures surrounding the international law. This 

hypothesis is important because it suggests that actors are driven to comply, and construct 

their sense of obligation and legitimacy towards law, by internal, not external, motivations. 

Essentially, in contrast to the dominant constructivist explanations of the relationship 

between legitimacy and compliance, the thesis contends that what states with strong 
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domestic beliefs about human rights and law feel is not a pull towards compliance exerted 

by the law itself, but a push.  

 

Conclusion 

Theoretical understandings of compliance with international law are rich, but incomplete. 

Although current theories can draw attention to broad patterns of likely or unlikely 

compliance, they remain limited in their ability to pinpoint how states decide to comply with 

particular cases, and to predict which cases states will obey and which they will resist. They 

further struggle to account for the original sources of state actors’ feelings of legitimacy and 

obligation towards compliance, because they overemphasise the role of international law 

and legal institutions in generating their own legitimacy and compliance pull. Consequently, 

there remains a lacuna where the unique decision-making and belief-forming processes of 

independent states lie, which holds the key to more nuanced insights into the nature of states’ 

compliance with international law.  

 

This chapter has elaborated the concept of domestic human rights cultures as a solution to 

address the frailties in current explanations of the relationship between legitimacy and 

compliance. It has suggested that, given the lack of attention paid by constructivist and 

International Law perspectives to both the origins of states’ perceptions of legitimacy, and 

the domestic sphere as a potential source of those origins, understanding states’ domestic 

cultural and historical experiences with law and rights can offer new insights into the nature 

of their compulsion or willingness to accept international legal obligations. To this end, 

domestic rights cultures have the potential to clarify why, and in what circumstances, states 

are likely to comply, as they provide a thus far underappreciated context for understanding 

how states’ perceptions of the legitimacy of international laws are constituted, and in turn, 

how these perceptions form the basis of states’ decisions to accept or resist international law. 

The remainder of the thesis seeks to demonstrate the effect of domestic rights cultures on 

state actors’ perceptions of the legitimacy of European human rights law, and to illuminate 

how this translates into compliance with ECtHR rulings in the United Kingdom, Germany, 

and Croatia. Before turning to these case studies, however, the thesis first offers a brief 

history and overview of the European human rights system. Chapter Two highlights the 

tensions between European oversight and national autonomy that define the Strasbourg 

system, and demonstrates that a localised approach that focuses on member states’ rights 
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cultures and perceptions of the ECtHR can inform how states interpret their obligations to 

comply with the ECtHR’s judgments. 
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Chapter Two | The European Human Rights System 
 

 

Introduction 

When the original ten member states of the Council of Europe drafted and adopted the 

European Convention on Human Rights (ECHR or Convention) in 1950, they did so as 

‘European countries which are like-minded and have a common heritage of political 

traditions, ideals, freedom, and the rule of law.’1 Building on the belief that the few remaining 

or recovering democracies in Western Europe were already defined by their strong human 

rights credentials and commitment to democratic principles, the drafters of the Convention 

sought to entrench the rights they believed reflected a definitive statement of those principles 

as a means to buttress democratic Europe from the threats to their common heritage posed 

by totalitarianism. To this end, the ECHR of 1950 reflected a relatively traditional, liberal 

conception of rights as political freedoms, and sought to protect only the most essential rights 

necessary to preserve the democratic traditions and respect for the rule of law already well-

established throughout Western Europe.  

 

The belief that European democracies share a common history, culture, and set of values 

remains a core normative underpinning of the contemporary European human rights 

system, providing a foundational narrative intended to unify otherwise diverse nations and 

to legitimise the supranational oversight of national human rights protections by the 

European Court of Human Rights (ECtHR or Court). Yet the assumption that participants 

in the European human rights system share an identical or universal conception of human 

rights, and of the role of the European system in defending it, has given rise to considerable 

friction throughout the Strasbourg system’s history. Since their inception, the European 

Convention and Court have been shaped by, and contributed to, ongoing attempts to 

balance international judicial oversight and the creation of consistent human rights 

standards across Europe with national autonomy and the diverse domestic frameworks and 

cultural contexts in which human rights are protected. 

 

                                                        
1 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms (‘ECHR’), 
European Treaty Series No. 5, Rome, 4 November 1950, Preamble. 
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This chapter does not address specific Contracting States’ compliance with the ECtHR 

directly. Rather, it provides an overview of the Strasbourg system’s normative and historical 

origins, with a view to drawing attention to the particular human rights norms and legal 

rules with which Contracting States to the ECHR and Court are expected to comply. It 

situates the Strasbourg system in post-war Europe’s historical, political and cultural context, 

and identifies some of the key ‘pressure points’ or political tensions that arise from the 

challenge of balancing the unique human rights needs of forty-seven different states in one 

coherent system. In keeping with more extensive histories of the ECHR, the chapter 

suggests that the debates over the creation, evolution, and purpose of the European human 

rights system reveal that, beyond the broad, generalised expression of their commitment to 

these values, the ECtHR and its different member states often hold profoundly divergent, 

even conflicting, understandings of what the rights enshrined in the Convention mean in 

practice. The chapter illustrates how this contestation over the purpose and meaning of the 

Convention rights has permeated Strasbourg’s core functions and processes, producing a 

particular set of obligations and requirements for compliance that are themselves frequently 

fluid and contested. To this end, the chapter concludes by suggesting that understanding 

compliance with the ECtHR is contingent on an understanding of the dynamics between 

Europe’s ‘uncommon’ national and international human rights mechanisms. 

 

The Origins of the European Human Rights System 

The immediate impetus for a European instrument of human rights protection lay in 

European leaders’ profound fear of a return to the contempt for human dignity of the Second 

World War era. In the wake of the devastating experiences of fascism, Nazism and the 

Holocaust, and confronted with the imminent threat of communism – from both the rapidly 

expanding Soviet Union and the burgeoning radical socialist parties within democratic 

states – the few remaining or recovering democracies in Western Europe were acutely aware 

of the fragility of their democratic institutions and traditions. The first steps towards modern 

international human rights law were being taken at the United Nations (UN) in the form of 

the 1948 Universal Declaration on Human Rights (UDHR),2 but the declaratory nature of 

the UDHR and the inclusion of non-democratic regimes in the UN’s membership left 

                                                        
2 United Nations, Universal Declaration of Human Rights, 10 December 1948, GA Res, 217 A (III). 
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European elites with profound concerns about its enforceability and in want of a stronger 

guarantee.3 

 

It was in this context that proposals for what then-former British Prime Minister Winston 

Churchill had earlier called a ‘kind of United States of Europe’,4 as well as a pan-European 

Convention and Court for protecting human rights, were first made at the Congress of 

Europe in The Hague in 1948.5 These proposals were eventually realised in the form of the 

Council of Europe, the first inter-state institution for European integration, whose Statute 

was signed by ten founding states on 5 May 1949.6 It was in the Council of Europe’s dual 

decision-making institutions, the Consultative Assembly (comprised of parliamentary 

representatives from each of the member states) and the Committee of Ministers (comprised 

of foreign ministers and their deputies), that drafts of the Convention were first debated, 

and then agreed on. Yet, while there was a strong (if begrudging) consensus among the 

Council of Europe states that Europe needed an international human rights instrument,7 no 

such agreement existed regarding the shape the instrument should take, or the particular 

rights it ought to protect.8 The Convention that was adopted in 1950, and the Commission 

and Court established to protect it, are consequently the product of several compromises 

between actors who were reluctant to have too many obligations imposed on them by an 

                                                        
3 Specifically, in the explanatory report supporting their draft proposal for a European Convention on 
Human Rights, leading figures in the European Movement and in drafting the Convention, Pierre-Henri 
Teitgen, David Maxwell-Fyfe, and Fernand Dehousse argued that it was ‘difficult to see how [the UN 
Commission on Human Rights] can produce any practical results so long as the United Nations includes 
totalitarian states, whose conception of political and individual freedom is so fundamentally different to that 
of Western Democracies.’ European Movement, ‘Examination of Criticisms’, European Convention of Human 
Rights, INF/5/E/R, 1949, cited in Ed Bates, The Evolution of the European Convention on Human Rights: From its 
Inception to the Creation of a Permanent Court of Human Rights, (New York: Oxford University Press, 2010), 
p.53. 
4 Winston Churchill, Speech presented at the University of Zurich, 19 September 1946. Available at: 
https://www.cvce.eu/en/collections/unit-content/-/unit/df06517b-babc-451d-baf6-a2d4b19c1c88/e8f94da5-
5911-4571-9010-cdcb50654d43/Resources#7dc5a4cc-4453-4c2a-b130-b534b7d76ebd_en&overlay (accessed 
29 December 2017). 
5 For detailed analysis of the events of the Congress of Europe, or Hague Congress, see Marco Duranti, The 
Conservative Human Rights Revolution: European Identity, Transnational Politics, and the Origins of the European 
Convention, (New York: Oxford University Press, 2017), pp.96-162. 
6 The Statute of the Council of Europe was signed on this date by the Governments of Belgium, Denmark, 
France, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden, and the United Kingdom. Although 
not founding members, Greece and Turkey signed the Statute three months later, on 9 August 1949, and 
therefore became members of the Council early enough to participate in the drafting of the ECHR.  
7 A.W.B. Simpson, Human Rights and the End of Empire: Britain and the Genesis of the European Convention, 
(Oxford: Oxford University Press, 2004), p.710; Bates, The Evolution of the ECHR, pp.77-79. 
8 Danny Nicol, ‘Original Intent and the European Convention on Human Rights’, Public Law, Spring 2005, 
pp.155. 
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international institution, and those who wanted stronger oversight for national human rights 

protections. 

 

Drafting the European Convention on Human Rights 

As references throughout drafts of the ECHR to Europeans’ ‘common heritage’ 

demonstrate, there was a widely and strongly held belief among the delegates at early 

negotiations of The Hague Congress and inaugural meetings of the Council of Europe that 

European democracies already possessed strong human rights credentials.9 Many of the 

founding member states of the Council of Europe were home to centuries-old democratic 

traditions, and viewed themselves as birthplaces for key human rights milestones such as 

Magna Carta, the Declaration of the Rights of Man and Citizen, and the development of 

modern conceptions of liberty and justice during the Enlightenment era. To this end, the 

founding members of the Council of Europe were already believed to be, in the words of the 

eminent international lawyer, Hersch Lauterpacht, ‘faithfully and permanently wedded to 

the tradition of human rights and freedom.’10 

 

Early campaigns led by the group of organisations advocating European integration, the 

European Movement, also reflect a widespread sentiment that, due to this human rights 

heritage, European integration entailed a civilising mission, bringing the particular 

conception of justice and human rights held by members of the Movement and the Council 

of Europe’s founding states to the rest of Europe, and indeed, the world.11 The final 

document of the Hague Congress, Message to Europeans, suggested that Europe’s ‘mission’ 

was to ‘unite her peoples in accordance with their genius of diversity’ and to ‘revive her 

inventive powers for the greater protection and respect of the rights and duties of the 

individual of which, in spite of all her mistakes, Europe is still the greatest exponent.’12 

Likewise, the assumption that Europe could overcome its experience of war to provide a 

                                                        
9 See Congress of Europe, Message to Europeans, The Hague, London-Paris: International  
Committee of the Movements for European Unity, 10 May 1948. Available at: 
https://www.cvce.eu/en/obj/message_to_europeans_the_hague_10_may_1948-en-b14649e7-c8b1-46a9-a9a1-
cdad800bccc8.html (accessed 29 December 2017); ECHR Preamble. 
10 Hersch Lauterpacht, International Law and Human Rights, (London: Stevens and Sons, 1950), p.445. 
11 As Marco Duranti notes, however, democratic Europe’s claim to expound a universal conception of rights 
are layered with the hypocrisies of excluding communist states from their plans for a ‘pan-European’ union, 
and of drafting a human rights convention that allowed its Contracting States to exclude their colonial 
territories, purposefully denying rights to individuals outside geographical Europe. Duranti, The Conservative 
Human Rights Revolution, pp.164-212 and 404. 
12 Congress of Europe, Message to Europeans. 
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universal conception of civilisation and justice is (very ostentatiously) outlined in the 

Movement’s Cultural Report: 

‘Once she has become more conscious of herself, of her infinitely varied resources 

and of her common ideal, Europe may return with renewed confidence to her age-

long vocation, a vocation of universality, spreading throughout the world her own 

culture and opening herself to others…It is therefore in the interest of humanity as a 

whole that, in the midst of the present crisis, Europe should retain her mission of 

bearing witness for man, of formulating a new synthesis between liberty and justice 

for which history has prepared her, and of creating the laws and institutions implied 

in the ideal of human personality.’13  

 

In this view, then, Europe’s immediate history with totalitarianism was an aberration, 

caused by the abandonment of democratic and moral values by dictators, and unable to be 

stopped by the weak parliamentary and judicial institutions of interwar regimes.14 The 

centralised, authoritarian governments and planned economies of Communist regimes, too, 

posed a clear threat to European democracies’ pluralist, rule of law-abiding societies and 

liberal markets. In order to defend the ‘common heritage’ of Western European 

democracies, an international convention would need to provide a clear assertion of the 

fundamental rights and freedoms protected throughout national systems, serving as a 

reminder of the ideas that defined European democracies’ common heritage and buttressing 

them against the corrosive influence of totalitarianism. State representatives at the Council 

of Europe were especially concerned about how easily democratic state institutions and 

traditions might be subverted by tyrannical forces. In a speech at the Consultative Assembly 

in 1949, the French parliamentarian and one of the key drafters of the ECHR, Pierre-Henri 

Teitgen, outlined the fear that democratic governments could gradually be corrupted and 

derogate from their own human rights responsibilities ‘for reasons of State’, reminding the 

Assembly that: 

‘Democracies do not become Nazi countries in one day. Evil progresses cunningly, 

with a minority operating, as it were, to remove the levers of control. One by one 

freedoms are supressed, in one sphere after another. Public opinion and the entire 

                                                        
13 International Committee of the Movements for European Unity, ‘Cultural Report – Congress of Europe, 
The Hague, May 1948’, cited in Duranti, The Conservative Human Rights Revolution, p.113. 
14 As Bates puts it, Europeans had ‘temporarily lost their “common inheritance” under the deathly influence 
of German Nazism and Fascism in Italy.’ The Evolution of the ECHR, p.46. 
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national conscience are asphyxiated. And then, when everything is in order, the 

‘Führer’ is installed and the evolution continues even to the oven of the crematorium. 

It is necessary to intervene before it is too late. A conscience must exist somewhere 

which will sound the alarm to the minds of a nation, menaced by this progressive 

corruption, to war[n] them of the peril and to show them that they are progressing 

down a long road which leads far, sometimes even to Buchenwald or Dachau.’15 

 

Thus, the primary ambition of the drafters of the Convention was to create a ‘system of 

collective security against tyranny and oppression’16, designed to preserve Western 

European democracies’ existing human rights protections rather than impose new 

obligations on them. Crucially, states themselves would bear the bulk of the responsibility 

for preserving individual rights, while the Convention would ‘sound the alarm’ to prevent 

states from descending into totalitarianism,17 thereby ‘halting the progress of evil before it is 

too late.’18 Still, as historians have documented, there remained a large minority for whom 

the ECHR held the potential to become a more extensive and substantive bill of rights for 

Europe, not to mention a basis for deeper European integration.19 Teitgen in particular was 

a fervent advocate of building on the Convention as it was written in 1950 in order to 

gradually realise a more comprehensive pan-European human rights infrastructure, though 

this ambition was initially thwarted by the need to produce a Convention that would be 

acceptable to – and therefore enforceable upon – all the states involved.20  

 

Division over the purpose and potential of the Convention is also evident in the process of 

deciding which rights to include and in what form. Arguing that Western Europeans already 

shared a common understanding of the rights they sought to entrench,21 representatives 

from France, Ireland, Italy and Turkey believed a general enumeration of the rights, without 

detailed definitions, would suffice.22 For the Netherlands, Norway, Denmark, Greece, and 

especially the United Kingdom, however, precise definitions were essential in order to 

                                                        
15 Pierre-Henri Teitgen, in Council of Europe (A. Robertson, ed), Collected Edition of the ‘Travaux Préparatoires’ 
of the ECHR, [‘TP’], (The Hague: M. Nijhoff, 1975-1985), Vol I, p.292. 
16 David Maxwell-Fyfe, in TP, Vol I, p.120. 
17 Teitgen, in TP, Vol I, p.292. 
18 Jacques Camille Paris, Secretary General of the Council of Europe, in TP, Vol II, p.304. 
19 Bates, The Evolution of the ECHR, pp.105-107; Nicol, ‘Original Intent and the ECHR’, p.155. 
20 Bates, The Evolution of the ECHR, p.104. 
21 TP, Vol IV, p.14; See also Bates p.82-83 and 88-89. 
22 Belgium and Luxembourg also favoured general enumeration, but only if a Court were established to 
provide guidance and interpretation for the rights. Sweden did not commit to a preference. TP, IV, p.178. 
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ensure signatories understood exactly what they were agreeing to. Precision, the British 

argued, would not only ensure that signatories were not confronted with any unexpected 

and unwanted obligations, but also facilitate more effective enforcement by providing 

detailed explanations of what obeying the rights entailed, and hence, making them ‘more 

difficult to violate.’23 In the end, the British were successful in securing extensive definitions 

of the Convention rights, a victory intended to retain the Convention as a reiteration of the 

human rights status quo in Europe and limit its potential to expand and impose new 

obligations on its signatories. Likewise, proposals to include social and economic rights 

alongside civil and political rights were eventually overruled by conservatives and Christian 

democrats concerned about the growing popularity of left-wing and socialist movements in 

their own countries.24 The rights to property, education, and free elections – whose potential 

applications were too divisive for the states involved to resolve in the first draft of the 

Convention – were only attached to the Convention after its creation, as part of the first 

non-binding Additional Protocol.25 Negotiations over the drafting of the Convention thus 

reveal a lack of consensus between delegates hoping to produce a broad statement of rights 

with the potential to evolve, and delegates wanting to enshrine the minimum number of 

rights – and therefore the minimum obligation on Contracting States – necessary to bolster 

core democratic values in the face of anti-democratic threats. 

 

Ultimately, advocates of the more traditional international pact won out; the final draft of 

the Convention included thirteen, precisely defined, rights and freedoms relating 

predominantly to the core civil and political activities necessary to sustain democratic, 

pluralist societies.26 The Convention adopted by the Council of Europe in 1950,27 and which 

entered into force in 1953, thus reflected a ‘classical liberal understanding of European 

human rights’ as civil liberties intrinsically guaranteed to all individuals (save where the 

                                                        
23 TP, IV, p.106.  
24 Marco Duranti, ‘Curbing Labour’s Totalitarian Temptation: European Human Rights Law and British 
Postwar Politics’, Humanity: An International Journal of Human Rights, Humanitarianism & Development, 3(3), 
2012, p.362. 
25 Bates, The Evolution of the ECHR, p.68; Nicol, ‘Original Intent and the ECHR’, p.163-164. 
26 These are 1) Right to life; 2) Prohibition of torture; 3) Prohibition of slavery and forced labour; 4) Right to 
liberty and security; 5) Right to a fair trial; 6) No punishment without law; 7) Right to respect for private 
and family life; 8) Freedom of thought, conscience and religion; 9) Freedom of expression; 10) Freedom of 
assembly and association; 11) Right to marry; 12) Right to an effective remedy; 13) Prohibition of 
discrimination. The Convention also includes general obligations on Contracting States to uphold these 
rights, and the circumstances in which the limitation of, or derogation from, particular Convention rights is 
acceptable. 
27 In addition to the founding members of the Council of Europe, the Convention was signed at this stage by 
Greece, Turkey, West Germany, and Iceland. 
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state expressly imposes limitations to maintain democratic order and prevent rights abuses 

against other individuals), as well as a predominantly conservative and Christian 

Democratic – rather than progressive or socialist – conceptualisation of morality.28 

Nonetheless, that designs for a more comprehensive bill of rights were present from the 

beginning of the drafting process has significant ramifications for understanding the 

contemporary dynamics of the European human rights system. It highlights the fact that the 

particular Convention and supporting institutions that emerged in the 1950s – emphasising 

traditional negative liberties and imposing only minimal obligations on states – was not 

inevitable, but the result of negotiation amongst its founding states.29 Moreover, it 

demonstrates that notions of what would provide an effective, efficient, and legitimate 

international human rights instrument varied among actors, a theme that has continued to 

inform the evolution of the Convention system throughout its life. 

 

The Creation of the European Court of Human Rights 

Just as the Convention was the product of compromise, so too was the matter of establishing 

a European Court to interpret it highly contested. Proposals for a judicial body to interpret 

and defend the Convention were made from the very beginning of the process of creating a 

regional human rights system, although the Court was not established until 1959, by which 

time it had been subjected to several compromises. In the meantime, the European 

Commission on Human Rights (ECmHR or Commission), a political body charged with 

investigating claims of human rights violations by Contracting States and issuing non-

binding reports, had already been established in 1954. It was the Commission, rather than 

the Court, that bore the responsibility to monitor states’ adherence to the Convention in its 

early years, though reforms to the Court in 1998 rendered it defunct. 

 

Two key debates dominated negotiations over the creation of a European court. The first 

concerned whether an international court was necessary at all. On one side of the debate, 

those who viewed the Convention simply as an anti-totalitarian device, notably 

representatives from the UK, were deeply reluctant to become subject to an international 

body that might create new, unexpected obligations or undermine national traditions 

                                                        
28 Duranti, ‘Curbing Labour’s Totalitarian Temptation’, p.364; Duranti, The Conservative Human Rights 
Revolution, pp.129-132. 
29 Nicol, ‘Original Intent and the ECHR’, p.171. 
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through judicial activism.30 They believed that proposals for a court constituted an 

unnecessary imposition on the sovereignty and proven human rights records of states who 

were perfectly capable of upholding the Convention themselves.31 For the few very serious 

cases that might need international intervention, the Commission would suffice.32 The 

Committee of Ministers of the Council of Europe would further ensure compliance with the 

Convention through diplomatic and public shaming methods.33 On the other side, French, 

Italian and Irish delegates viewed the proposed Court as a valuable tool for monitoring and 

interpreting the Convention.34 Moreover, concerned about newer members with weaker rule 

of law traditions (specifically, Germany), the French suggested that an independent judicial, 

rather than political, institution would provide the legitimacy and authority necessary to 

ensure the Convention’s efficacy.35 To this end, it seems that advocates of both perspectives 

were equally concerned with producing a system that could be enforced, though they 

differed on how that might be best achieved. 

 

The second, related, impasse concerned the right of individuals to petition the Commission 

and Court directly. Proposals to allow individuals to access their rights under international 

instruments had been made before, in the early stages of drafting the UDHR, but were 

ultimately rejected.36 To this end, the inclusion of the right of individual petition in the 

European system would be the first time that direct recourse for individuals was granted in 

international law. Again though, the UK, along with the Netherlands and Greece worried 

about the implications of this novel proposal for state authority, expressing concern that the 

Court would be overrun by vexatious applicants – or worse, communists – seeking to 

undermine national courts and governments.37 In the end, both the jurisdiction of the Court 

and the right of individual petition were included in the Convention system as optional 

features for Contracting States to adopt if they saw fit. Given that, when the Convention 

                                                        
30 See Bates, The Evolution of the ECHR, pp.70-72; Elizabeth Wicks, ‘The United Kingdom Government’s 
Perceptions of the European Convention on Human Rights at the Time of Entry’, Public Law, Autumn, 2000, 
pp.438-455. 
31 Henri Rolin (of Belgium) and Lynn Ungoed-Thomas (of the United Kingdom), TP, Vol I, pp.244. 
32 Ibid. 
33 As the Travaux note: ‘The Committee of Ministers shall decide what publicity shall be given to the advisory 
opinion of the Commission and shall take such steps as it considers necessary to protect Human Rights in the 
light of the Report.’ TP, Vol IV, pp.70-71. See also Simpson, Human Rights and the End of Empire, p.700. 
34 TP, Vol II, p.268. 
35 Teitgen, in TP, Vol II, p.174. See also Bates, The Evolution of the ECHR, pp.72-73. 
36 Bates, The Evolution of the ECHR, p.84-85. 
37 Specifically, the British, Dutch and Greek representatives ‘fear[ed] that the right of petition might easily 
lead to abuse, particularly in the interests of subversive propaganda.’ TP, Vol IV, p.252. 
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was first opened for signature, only three states (Ireland, Denmark and Sweden) accepted 

the individual petition protocol, and only two (Ireland and Denmark) accepted the 

jurisdiction of the Court, concerns that these features would transform the Convention 

system into an overbearing supranational court of appeal were easily assuaged. 

 

The Court that emerged from these negotiations, like the Convention before it, thus 

predominantly reflected the role of providing only limited oversight preferred by the British, 

Dutch, Greek and Scandinavian delegations, rather than the more ambitious 

constitutionalising goals of continental advocates. In its first decade, the then-part time 

Court heard only a handful of cases, almost all of which it ruled on in a manner that favoured 

the Contracting States rather than individual applicants.38 The bulk of the cases brought to 

Strasbourg were investigated by the Commission, whose findings were merely advisory for 

Contracting States. In the few cases referred by the Commission to the Court for further 

review, the Court also read the Convention in a relatively narrow, or literal manner, 

deferring to states and cementing its position as a limited guardian of rights that were 

otherwise well-known and firmly entrenched within the Contracting States’ national 

systems, at least for the first decade of its existence. 

 

The Evolution and Expansion of the European Human Rights System 

After a very quiet initiation and minimal role in protecting human rights, the Court 

embarked in the 1970s on what would eventually be recognised as a radical divergence away 

from its previously restrictive approach. Two factors in particular were vital in facilitating 

this shift and contributing to the evolution of the Convention system’s influence over human 

rights in Europe. First, the expansion of the membership of the Council of Europe,39 along 

with the acceptance of the (still optional) jurisdiction of the Court and right of individual 

petition by both existing and new members, considerably increased the number of 

applications submitted to the Commission. Second, the Commission became more willing to 

refer cases to the Court.40 Together, these factors provided the Court with a swell of new 

opportunities to interpret the Convention and enhance its jurisprudence. It was in this era, 

                                                        
38 Bates, The Evolution of the ECHR, pp.8-10 and 173-184. The first case in which the Court found a violation 
of the Convention was not heard until 1968. Neumeister v Austria, App no. 1936/63 (ECtHR, 27 June 1968). 
39 The ECHR was signed by Austria (1957); Cyprus (1961); Malta (1966); Switzerland (1972); Portugal 
(1976); Spain (1977); and Liechtenstein (1978). 
40 Ed Bates attributes the Commission’s new willingness to its recognition that, as its own workload 
increased, it might also be more politically acceptable to states for the Court to play a greater role. The 
Evolution of the ECHR, p.145. 



 69 

then, that the Court made the landmark rulings that formed the basis of the dynamic or 

evolutive interpretation, and the concepts of subsidiarity and the margin of appreciation, 

that now define Strasbourg’s approach to applying Convention rights.41  

 

Yet not all judges supported Strasbourg’s expanding influence in matters of European 

human rights. The dissenting opinion of Judge Sir Gerald Fitzmaurice, the British-

appointed judge at the ECtHR, in the case on the inheritance rights of children born out of 

wedlock, Marckx v Belgium in 1979, offers a key illustration of resistance towards the Court’s 

expanding influence.42 For Judge Fitzmaurice, it was ‘abundantly clear’ that the purpose of 

the Convention was to defend individuals against unequivocal tyranny, and not, as the 

majority ruling in Marckx implied, to develop new social rights and moral standards.43 In 

other words, throughout its evolution, the Court and its Contracting States were confronted 

with the same challenge faced by the drafters of the Convention; that is, whether the 

Convention ought to be a traditional international instrument designed to preserve only the 

most fundamental democratic liberties, or a more wide-reaching semi-constitutional 

document with a more progressive, activist approach to defending rights.44 

 

In the 1990s, after a relatively quiet preceding decade, the European human rights system 

was confronted with a new challenge. With the end of the Cold War, the Council of Europe 

opened its membership to the newly non-communist states seeking to democratise (or re-

democratise in the case of Poland and Czechoslovakia) and ‘return to Europe’.45 

Membership in the Council and signature of the ECHR were considered to be a crucial first 

step for post-communist states hoping to shake off their immediate history and join the EU 

and North Atlantic Treaty Organisation (NATO).46 Signing and ratifying the Convention 
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below at pp.72-76. 
42 Dissenting Opinion of Judge Sir Gerald Fitzmaurice, Marckx v Belgium. 
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44 Nicol, ‘Original Intent and the ECHR’, p.167. 
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the 2000s, Armenia and Azerbaijan signed the Convention in 2001, followed by Bosnia and Herzegovina 
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therefore potentially offered what David Maxwell-Fyfe had (presciently) described in 1949 

as ‘a passport for the return of their countries to our [democratic Europe’s] midst.’47 But 

enlargement of the Convention system meant the inclusion of states with, in most cases, 

deeply entrenched authoritarian and formalist legal cultures, and with very limited 

understandings of the rule of law and individual rights as they were conceived in the older 

Member States.48 When the Convention was written in 1949, it rested on the assumption 

that it was preserving rights already well-established in the domestic systems of its 

Contracting States. Consequently, the accession of states without the rights- and rule of law-

respecting culture traditionally present in Contracting States exposed the ECtHR to a 

drastic increase in cases, often concerning more severe violations of the Convention than the 

constitutional-style balancing of competing rights within otherwise stable democratic 

societies to which it was historically accustomed.49 As then-President of the ECtHR, Rolv 

Ryssdal, noted in 1995: 

‘The presumption underlying the application of the Convention in the original 

Member States, namely that the rights protected were already firmly entrenched in 

the countries in question, cannot be translated automatically to countries where 

human rights protection as understood in the older democratic community was not 

hitherto available. This means that the Convention will be applied to new situations 

and exposed to new pressures.’50  

 

In particular, Judge Ryssdal identified a core challenge regarding the traditional function 

of the Convention and the human rights norms it sought to protect. Where the Convention 

was based on norms that were already believed to be well-understood in older member 

states, for many new states, Ryssdal suggested, ‘the situation has been inverted; their new 

constitutions, in so far as they concern human rights, have often drawn heavily on the 

Convention.’51 To this end, the Strasbourg Court has been thrust into a position of not just 
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50 Rolv Ryssdal, ‘The Coming of Age of the European Convention on Human Rights’, European Human Rights 
Law Review, 1, 1996, p.27. 
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reviewing states’ adherence to  rights largely defined by the states themselves, but serving 

as a much more proactive determiner of the meanings of rights and the standards necessary 

to protect them.52 This is a role with which the Court is only recently coming to terms, 

necessitated by an overwhelming number of repetitive cases and ongoing challenges 

associated with attempting to incorporate the Convention rights into domestic legal systems 

with little prior experience of the Convention system’s particular liberal conception of rights. 

Nonetheless, enlargement of the Convention system, and the subsequent increase and shift 

in the nature of cases presenting before the Court, served as a key shift in the system’s 

evolution towards a constitutional human rights instrument for Europe. 

 

The drastic increase in the workloads of the Commission and Court triggered by their 

expanded membership and evolving conception of the nature of the Convention rights 

necessitated reform of the system. The Convention institutions were established in an era in 

which only a minute number of cases were anticipated to ever reach Strasbourg, yet by the 

1990s, the Commission was receiving nearly 10,000 applications per year – the existing 

structure was ill-equipped to handle so many cases.53 Though the (at this point, forty) 

members of the Council of Europe were initially divided over the best way to achieve reform, 

the strain on the existing system was great enough that compromise was struck relatively 

quickly.54 Hence, the reforms introduced in 1998 by Protocol 11 were primarily aimed at 

streamlining the process of reviewing cases. The original two-tier system with the 

Commission referring cases to the part-time Court was abolished, and the two institutions 

replaced with a new, single, full-time Court.55 The process of monitoring states’ compliance 

with the ECtHR’s judgments remained with the Committee of Ministers. As well as making 

the review process more efficient, Protocol 11 introduced new obligations for states by 

making the jurisdiction of the new ECtHR and the right of individual petition compulsory 

                                                        
52 See Wojciech Sadurski, ‘Partnering with Strasbourg: Constitutionalisation of the European Court of 
Human Rights, the Accession of Central and East European States to the Council of Europe, and the Idea of 
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(rather than optional and renewable every three years) for all signatories to the Convention. 

As in 1950, the British attempted to oppose this proposal, concerned about compulsory 

obligations circumventing national decision-making and political leverage, though they were 

alone in their opposition this time and in the end quickly accepted the new Protocol.56 The 

creation of the new Court in 1998 thus represents the birth of the modern European human 

rights system in its current form, though the process of reform is ongoing. A series of ‘High 

Level Conferences’ between 2010 and 2015 mark the latest attempt to reform the Strasbourg 

system. Aimed at allowing the Court to more actively point out the causes of violations and 

possible solutions in its proceedings, as well as encouraging states to take greater 

responsibility for their Convention obligations and compliance, the conferences reflect the 

ongoing tensions and compromises that characterised the Strasbourg system’s origins.57 

 

As the ECtHR has grown in size and consolidated its jurisprudence, it is clear that it has 

increasingly shifted away from its initial role as a last defence against totalitarianism towards 

being a more active arbiter of rights. In doing so, however, the Court has also gradually 

accrued greater authority on European rights standards relative to its Contracting States, 

such that it is now a leading constitutional institution for upholding human rights in Europe. 

This, in turn, has occasionally fuelled tensions between the Court and states that preferred 

its more traditional status as a limited instrument of international law. To this end, the need 

to reconcile national authority with international oversight that characterised the 

Convention’s foundation remains a central feature of the modern Court, both in terms of 

how the Court reviews cases, and how the Council of Europe supervises state compliance 

with its judgments. Having highlighted the dynamic nature of the Strasbourg system’s 

genesis and history, the chapter now aims to provide an overview of the core functions and 

features of the modern ECtHR and its supervisory mechanisms. It illuminates the delicate 

balance between state autonomy and effective and consistent international monitoring that 

Strasbourg attempts to maintain, as well as highlighting the implications of this balance for 

understanding compliance with the Convention system. 
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57 For an overview of recent reforms and the official reports of the High Level Conferences, see European 
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Key Features and Processes of the ECtHR 

The contemporary ECtHR continues to reflect the contestation and lack of consensus over 

the best approach to protecting human rights that define its history. In particular, the two 

competing forces of maintaining state autonomy, on one hand, and guaranteeing effective 

international oversight, on the other, are clearly reflected in the structure, functions, and 

core interpretative principles of the Strasbourg institutions. The balance struck between 

these two forces has important consequences for understanding compliance within the 

European system, as it demonstrates that the meanings of Convention rights, and what 

constitutes satisfactory compliance with them, is often contested between the ECtHR and 

its member states. 

 

Evolutive Interpretation and the ECHR as a ‘Living Instrument’ 

First among the principles that define the modern ECtHR’s work is the notion that the 

ECHR is a ‘living instrument’, to be interpreted ‘in the light of present day conditions.’58 

This principle, first referenced in the ECtHR’s case law in the 1978 case, Tyrer v United 

Kingdom, forms the basis of the ECtHR’s dynamic or evolutive approach to interpreting the 

Convention.59 Evolutive interpretation emphasises the purpose, objectives or ‘spirit’ of the 

Convention, rather than reading it in a purely literal (or ‘formalist’) manner or in light of the 

original meaning of the text intended by the Convention’s founders.60 To this end, dynamic 

interpretation allows the ECtHR the flexibility necessary to adapt the Convention to new 

circumstances and keep pace with rapidly changing human rights standards across 

Europe.61 It also brings Strasbourg jurisprudence in line with the evolutive methods used 
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61 Dzehtsiarou, ‘European Consensus and the Evolutive Interpretation of the European Convention on 
Human Rights’, p.1732. 



 74 

by the Court of Justice of the EU (CJEU) as well as many national constitutional courts in 

Europe.62 Moreover, dynamic interpretation has enabled the Court to expand the scope of 

the Convention beyond that envisaged by the Convention’s founders, and in doing so, 

expand the Court’s own jurisdiction and authority to evaluate the relationship of the 

Convention to new areas of law, policy and society.63 In this way, the ECtHR has played a 

critical role in transforming the Convention from reflecting a predominantly classical liberal 

conception of rights as negative freedoms and political rights towards a broader conception 

that increasingly includes social rights and stronger positive obligations.64 

 

In order to develop the Convention in line with evolving understandings of rights in Europe, 

the ECtHR uses two supporting concepts. The first is the notion that the Convention must 

guarantee ‘not rights that are theoretical and illusory but rights that are practical and 

effective.’65 This doctrine ensures that the Convention is interpreted and applied in a manner 

that guarantees substantively meaningful and useful rights for individuals, grounding 

relatively abstract human rights principles in considerations of individuals’ actual 

circumstances and practical needs. Second, the ECtHR looks for what it calls ‘European 

consensus’, that is, consistency or uniformity across the national systems of Europe on a 

particular norm or issue.66 The Court uses comparative analysis to determine whether a 

standard is common throughout Europe (or at least indicates an emerging trend). Consensus 

is thus a key guiding principle for interpreting the Convention, as it allows the Court to read 

new rights and obligations into the Convention system while maintaining the underlying 

historical assumption that the Convention exists to protect well-established and widely-

shared human rights norms. Together, these concepts provide an important basis for testing 

and justifying new or evolved interpretations, and by extension, for legitimising the 

ECtHR’s rulings.  
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Dynamic interpretation is not without criticism, however, particularly from actors who view 

the ECHR as a traditional international treaty that should be interpreted narrowly, and 

actors who are wary of relinquishing too much influence to an international institution. For 

instance, Lord Hoffman of the UK Supreme Court contends that although ‘the practical 

expression of concepts employed in a treaty or constitutional document may change’, such 

change nevertheless ‘does not entitle a judicial body to introduce wholly new concepts…into 

an international treaty which makes no mention of them, simply because it would be more 

in accordance with the spirit of the times.’67 More subtle critiques suggest that the ECtHR 

does not always sufficiently explain or justify its evolutive decisions, raising questions about 

the transparency and procedural legitimacy of the Court’s interpretive methods, and 

highlighting the importance of European consensus and the notion of upholding existing, 

commonly-held rights in tempering the Court’s work.68 Nonetheless, concerns about reading 

new rights and concepts into the Convention reflect the broader tension apparent 

throughout the Convention’s history between its original purpose as an anti-totalitarian pact 

and its potential to evolve into something stronger. It also has important consequences for 

compliance with the ECtHR’s rulings because it means the Court has the capacity to create 

new, sometimes unpredictable obligations for states.69 Although acceptance of the ECtHR’s 

jurisdiction implies that states anticipate some evolution in their obligations, disagreement 

over the boundaries of this evolution mean dynamic rulings can create friction between 

states and the Court, and foster resentment or reluctance to comply. As such, though 

dynamic interpretation is a central feature of the Court’s approach to protecting human 

rights, it also serves as a vector for contestation over the purpose of the Convention, the 

meaning of specific rights and norms, and the respective roles of national and international 

bodies in determining those meanings.  

 

Subsidiarity and the Margin of Appreciation 

If the notion of the ECHR as a living instrument expands the interpretive authority of the 

ECtHR, the principle of subsidiarity provides a state-oriented counterpoint. Subsidiarity, 

and its practical legal expression, the doctrine of the margin of appreciation (marge 

d’appréciation), remains the bedrock of the European human rights system. At its core, the 
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principle of subsidiarity assumes that, although Strasbourg plays a crucial role in 

maintaining a minimum human rights standard and safety net, it is ultimately national 

authorities who are best equipped to guarantee individual rights in the first instance.70 In 

light of this principle, the margin of appreciation is applied by the Court to grant states 

(some) flexibility to determine how they apply Convention rights in accordance with 

national human rights provisions and traditions.71 

 

Although the principles of subsidiarity and the margin of appreciation were not explicitly 

included in the text of the Convention when it was drafted, both have evolved into central 

features of the Strasbourg human rights system through the Court’s case law. The ECtHR 

clearly outlined its understanding of its subsidiary position in the Belgian Linguistics case in 

1968, asserting that the Court: 

‘cannot assume the rôle of the competent national authorities, for it would thereby 

lose sight of the subsidiary nature of the international machinery of collective 

enforcement established by the Convention. The national authorities remain free to 

choose the measures which they consider appropriate in those matters which are 

governed by the Convention. Review by the Court concerns only the conformity of 

these measures with the requirements of the Convention.’72 

 

As for the margin of appreciation, the clearest articulation of the doctrine comes from 

Handyside v United Kingdom in 1976.73 Here, the Court noted that the Convention leaves ‘the 

task of securing the rights and liberties it enshrines’ to its Contracting States ‘[b]y reason of 

their direct and continuous contact with the vital forces of their countries’, suggesting that 

national authorities are subsequently ‘in principle in a better position’ than the ECtHR to 
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determine the human rights requirements within their state.74 As with dynamic 

interpretation, the Court looks for European consensus when determining how wide a 

margin to grant to states. Where there is a clear and consistent understanding of an issue 

throughout national systems, the Court is less likely to tolerate state practices that fall 

outside the scope of the consensus. By contrast, in the absence of ‘a uniform European 

conception of morals’, the Court is much more likely to display leniency and flexibility.75 

 

Crucially, though, the margin of appreciation does not give states ‘an unlimited power’ to 

apply (or neglect) the Convention as they please.76 The Court plays a vital supervisory role, 

both in terms of granting wider or narrower margins in the first place, and in determining 

whether states’ actions are compatible with the Convention. Thus, as the Court asserted in 

Handyside, the domestic margin of appreciation ‘goes hand in hand with a European 

supervision.’77 Likewise, the subsidiarity principle is intended to entrust the primary 

responsibility for upholding the Convention to national human rights protections. The 

ECtHR is not subsidiary to sovereign political will, but to the national judiciaries, 

parliaments and public authorities with the local knowledge and experience necessary to 

integrate the Convention rights into their domestic structures effectively.78 This 

understanding of the principle is deliberately formulated to ensure the Convention rights 

are protected at both the national and international levels, and to overcome the lack of state 

accountability for rights abuses facilitated by traditional conceptions of sovereignty by 

providing multiple layers of oversight.  

 

Yet this understanding of subsidiarity and the margin of appreciation doctrine has given rise 

to tensions over the circumstances in which they should be applied. On one hand, the 

ECtHR has stressed that Contracting States only enjoy the leeway to determine how to 

apply the Convention themselves insofar as the ECtHR agrees that they are doing so in line 

with European standards.79 In this view, the ECtHR remains the ultimate authority on 

Convention standards, and retains the right to determine how wide a margin it will grant to 
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states in a given case. As former President of the ECtHR, Dean Spielmann puts it, ‘the 

margin of appreciation is something that is allowed to States by the Court.’80 This sentiment is 

echoed by Judge Rozakis, who suggests that while states have a better grasp on their local 

human rights needs in principle, it is the responsibility of the ECtHR to determine whether 

that is the case for specific states and circumstances in practice: 

‘[The margin of appreciation] should only be applied in cases where, after careful 

consideration, it establishes that national authorities were really better placed than 

the Court to assess the ‘local’ and specific conditions which existed within a 

particular domestic order, and, accordingly, had greater knowledge than an 

international court in deciding how to deal, in the most appropriate manner, with the 

case before them. Then, and only then, should the Court relinquish its power to 

examine, in depth, the facts of a case, and limit itself to a simple supervision of the 

national decisions, without taking the place of national authorities, but simply 

examining their reasonableness and the absence of arbitrariness.’81 

 

For states, on the other hand, subsidiarity and the margin of appreciation are the practical 

expression of their autonomy. For the most part, this view has been subtler than (just) 

traditional understandings of sovereignty as the birth right of independent states; rather, it 

reflects the original aim of the Convention to maintain human rights as they are already 

understood and upheld within national communities. Recently, however, subsidiarity has 

been relied on by state governments seeking to restrict the influence of the ECtHR and limit 

their obligations under the ECHR. The Convention preamble was amended in 2013 to 

include an explicit reference to subsidiarity and the margin of appreciation.82 In a speech 

delivered in the lead up to the High Level Conference at Brighton at which the amendment 

was agreed, then-UK Prime Minister David Cameron stressed his determination to ‘re-
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balance’ the relationship between the ECtHR and states.83 Although the resultant Brighton 

Declaration reaffirmed the States Parties’ ‘deep and abiding commitment to the Convention, 

and to the fulfilment of their obligation under the Convention’,84 the emphasis on subsidiarity 

contributed to concerns among actors at the ECtHR that the amendment was a political 

manoeuvre designed to constrain the Strasbourg Court and reassert states as the primary 

arbiters of rights protections.85 This pushback – also evident elsewhere in Europe, though 

not consistently86 – has important implications for compliance, because it suggests that, as 

the Court continues to evolve and impose new obligations through its dynamic 

interpretation, it is likely to face greater resistance towards complying with its judgments 

from some states. 

 

Subsidiarity also touches on the question of whether human rights are universal or culturally 

relative. Lord Hoffman suggests that while ‘at the level of abstraction, human rights may be 

universal’: 

‘at the level of application, however, the messy detail of concrete problems, the 

human rights which these abstractions have generated are national. Their application 

requires trade-offs and compromises, exercises of judgment which can be made only 

in the context of a given society and its legal system.’87 

 

For Lord Hoffman, a fierce critic of the ECtHR and its alleged impositions on British legal 

traditions, the concrete nature of practical human rights protections renders the 

                                                        
83 David Cameron, Speech on the European Court of Human Rights, delivered to the Parliamentary 
Assembly of the Council of Europe, 25 January 2012. Available at: 
https://www.gov.uk/government/speeches/speech-on-the-european-court-of-human-rights (accessed 9 
August 2017). 
84 Committee of Ministers, High Level Conference on the Future of the European Court of Human Rights, 
Brighton Declaration, Article 1, Brighton, 19-20 April 2012. 
85 See, for instance, the speech delivered by Sir Nicolas Bratza, then-President of the ECtHR, at the opening 
of the Brighton Conference, in Council of Europe, Proceedings of the High Level Conference on the Future 
of the European Court of Human Rights, Brighton, 19 April 2012, p.22. 
86 Increased sovereignty-oriented rhetoric has been used recently in Russia to justify legislation that allows 
the Russian Constitutional Court to declare ECtHR rulings ‘impossible to implement’. See Philip Leach and 
Alice Donald, ‘Russia Defies Strasbourg: Is Contagion Spreading?’ EJIL Talk!, 19 December 2015. 
Available at: https://www.ejiltalk.org/russia-defies-strasbourg-is-contagion-spreading/ (accessed 30 June 
2017). Similarly, but less drastically, calls for greater deference to states are also on the rise in states such as 
Switzerland and the Netherlands (though such calls are mostly coming from fringe populist parties and have 
not yet made it into mainstream national discourse). See Janneke Gerards, ‘The Netherlands: Political 
Dynamics, Institutional Robustness’, pp.327-360 and Tilmann Altwicker, ‘Switzerland: The Substitute 
Constitution in Times of Popular Dissent’, pp.385-411 in Patricia Popelier, Sarah Lambrecht, and Koen 
Lemmens (eds), Criticism of the European Court of Human Rights – Shifting the Convention System: Counter-
Dynamics at the National and EU Level, (Cambridge: Intersentia Ltd, 2016). 
87 Lord Hoffman, ‘The Universality of Human Rights’, p.8. 
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international court radically inadequate for the task with which it has been charged. More 

subtly, this perspective suggests that national conceptions of rights and law, deployed by 

domestic actors who understand the culture, constitutional traditions, and historical 

experiences of the national community, are a core feature of the compliance process. Being 

able to identify the core principles and expectations present within domestic rights cultures 

can thus reveal how states interpret their obligations and help to explain their motivations 

for meeting them. 

 

Compliance with the ECtHR: Obligations and Procedures 

State Obligations under the Convention and Court 

State obligations under the European human rights system begin with the general duty to 

uphold the rights enshrined the European Convention on Human Rights. Under Article 1 

ECHR, all High Contracting Parties are obliged to ‘secure to everyone within their 

jurisdiction the rights and freedoms defined in Section I of this Convention.’88 Although 

many of the Convention rights reflect a traditional negative obligation upon states not to 

infringe arbitrarily on the liberty of individuals, the Strasbourg system also imposes a 

positive duty on its members, requiring states to actively take the necessary steps to 

effectively guarantee the rights of all individuals within their jurisdiction.89 However, the 

Convention does not specify how the rights contained within it must be secured, leaving 

Contracting States to determine how best to meet their Convention obligations in 

accordance with national constitutional structures and traditions. For some states, this 

entails incorporating the Convention rights into domestic legislation in the form of a bill of 

rights; for others, the Convention is signed, ratified and obeyed according to the state’s 

standard procedures for adopting international treaties. Although executive governments 

are typically responsible for signing treaties (sometimes with the permission of the national 

legislature), and for representing the state throughout proceedings before the ECtHR, the 

obligation to uphold the ECHR is considered binding upon all the branches of state – 

executive, legislature, judiciary, as well as administrative authorities and the civil service – 

an obligation designed to facilitate the permeation of Convention rights throughout national 

                                                        
88 Article 1 ECHR. 
89 The positive obligation has evolved and strengthened through the case law of the ECtHR, particularly 
following the ruling in Airey v Ireland in 1978 that the Convention ‘is intended to guarantee not rights that are 
theoretical and illusory, but rights that are practical and effective.’ It is also particularly evident in the 
Convention in the Article 13 right to have an effective remedy for violations before a national authority. For 
analysis, see Alistair Mowbray, The Development of Positive Obligations under the European Convention on Human 
Rights by the European Court of Human Rights (Portland: Hart Publishing, 2004). 
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human rights structures.90 As the ECHR is an international treaty, this obligation is also 

reinforced by the Vienna Convention on the Law of Treaties, which stipulates that treaties 

are binding upon states and must be implemented in good faith, as well as by the ancient 

principle of customary international law, pacta sunt servanda (agreements must be kept).91 It 

is also worth noting that the obligations established under the Convention represent a 

minimum standard of human rights protection; states must uphold the Convention, but are 

also free (and encouraged) to provide further human rights protections domestically.92 To 

this end, the general human rights obligations established by the Convention represent ‘a 

floor, rather than a ceiling’ of human rights protection.93  

 

States that fail to live up to their general obligation to uphold the ECHR can be taken to the 

ECtHR by individuals or other states who believe their rights under the Convention have 

been breached. In cases where the Court finds a violation of the ECHR, the respondent 

state is subsequently confronted with three additional obligations regarding the specific case 

to which they are party. If the action, policy or law deemed to be in breach of the Convention 

is still infringing upon the rights of the applicant at the time of the judgment (as opposed to 

a violation that has already occurred), the first obligation upon the respondent state is, of 

course, to desist from the violation.94 Second, the respondent state is obliged, as much as is 

possible, to restore the applicant to their situation prior to the violation, in accordance with 

the principle of restitutio in integrum.95 Where restitution is not possible, the ECtHR has the 

power to award ‘just satisfaction’, or reparations, under Article 41 ECHR.96 Technically, the 

Convention only allows for this possibility in situations wherein ‘the internal law of the High 

Contracting Party concerned allows only partial reparation to be made’, meaning that the 

Court should only mandate reparations when the national law of the respondent state does 

                                                        
90 See Committee of Ministers, High Level Conference on the Implementation of the European Convention 
on Human Rights, Our Shared Responsibility, Brussels Declaration, 27 March 2015; Alice Donald and 
Philip Leach, Parliaments and the European Court of Human Rights (Oxford: Oxford University Press, 2016), 
p.24. 
91 United Nations, Vienna Convention on the Law of Treaties, United Nations Treaty Series vol.1155, 23 May 
1969, Articles 26 and 27. 
92 Helen Keller and Alec Stone Sweet, A Europe of Rights: The Impact of the ECHR on National Legal Systems, 
(New York: Oxford University Press, 2008), p.6. 
93 David Feldman, ‘The Impact of the Human Rights Act 1998 on English Public Law’, Keynote Address 
delivered at the conference European Influences on Public Law: 5 Years of the Human Rights Act 1998 in English Law 
and Recent Developments in France, British Institute of International and Comparative Law, London, 7 October 
2005, p.7. 
94 Donald and Leach, Parliaments and the European Court of Human Rights, p.25. 
95 Ibid. 
96 Article 41 ECHR. 
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not provide for significant enough compensation relative to the consequences of the human 

rights abuse.97 Nonetheless, Tom Barkhuysen and Michiel van Emmerik note that the Court 

interprets its competence under Article 41 very broadly, and considers itself ‘free to award 

damages whenever these are claimed by the applicant, irrespective of the national means for 

reparation.’98 In addition to pecuniary and non-pecuniary damages, this step may include 

measures such as striking victims’ names from official records to remove traces of false 

convictions, or reopening trial proceedings under fairer conditions.99  

 

Third, and last, respondent states are required to undertake general measures to prevent 

any repetition of the identified breach. As with the general obligation on states to protect 

Convention rights in their national systems, the principle of subsidiarity allows states 

considerable flexibility and freedom in terms of determining how best to comply with 

specific ECtHR judgments, although they are expected to do so in good faith and are 

monitored by the Committee of Ministers.100 As the Court notes in its judgment in the case 

Scozzari and Guinta v Italy: 

‘The Court points out that by Article 46 of the Convention the High Contracting 

Parties undertook to abide by the final judgments of the Court in any case to which 

they were parties, execution being supervised by the Committee. It follows, inter alia, 

that a judgment in which the Court finds a breach imposes on the respondent State 

a legal obligation…to choose, subject to the supervision by the Committee, the 

general and/or, if appropriate, individual measures to be adopted in their domestic 

legal order to put an end to the violation found by the Court…Furthermore, subject 

to monitoring by the Committee, the respondent State remains free to choose the 

means by which it will discharge its legal obligation under Article 46 of the 

Convention, provided that such means are compatible with the conclusions set out 

in the Court’s judgment.’101 

 

                                                        
97 Ibid.  
98 Tom Barkhuysen and Michiel L. van Emmerik, ‘A Comparative View on the Execution of Judgments of 
the European Court of Human Rights’, in Theodora Christou and Juan Pablo Raymond (eds), European 
Court of Human Rights: Remedies and Execution of Judgments, (London: British Institute of International and 
Comparative Law, 2005), p.4. 
99 Donald and Leach, Parliaments and the European Court of Human Rights, p.37. 
100 See Başak Çalı and Anne Koch, ‘Foxes Guarding the Foxes? The Peer Review of Human Rights 
Judgments by the Committee of Ministers of the Council of Europe’, Human Rights Law Review, 14(2), 2014, 
p.308; Donald and Leach, Parliaments and the European Court of Human Rights, p.25. 
101 Scozzari and Guinta v Italy, App nos. 39221/98 and 41963/98 (ECtHR, 13 July 2000), para 249. 
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How national authorities comply with ECtHR judgments – and what is considered 

satisfactory compliance by both respondent states and the Committee of Ministers – 

therefore varies considerably, depending particularly on the circumstances of the case and 

the institutional structure, political and legal culture, and resources of the respondent state, 

although standard measures to ensure compliance typically include legislative or policy 

reform, or education for relevant state authorities to facilitate cultural change and greater 

awareness of their practical human rights obligations. Thus, while the Strasbourg system 

imposes multiple obligations on its Contracting States, including both the general 

requirement to protect human rights as a matter of course and more specific obligations 

arising from individual judgments delivered by the ECtHR, these obligations are balanced 

with an appreciation of, and trust in, the diverse national legal systems and cultures that 

yield a broad range of possible legislative, policy or procedural actions that may constitute 

satisfactory compliance.  

 

Taking a Case to the ECtHR 

Where states fail – or are alleged to have failed – to meet their treaty commitments, the 

ECtHR offers national systems an additional layer of protection. The ECtHR is charged 

with ensuring ‘the observance of the engagements undertaken by the High Contracting 

Parties in the Convention and the Protocols thereto.’102 In other words, the Court is 

responsible for interpreting the rights and freedoms enumerated in the Convention in 

response to claims of alleged abuses by the individuals and states that petition the Court, in 

order to determine whether a breach of the Convention and thus violation of fundamental 

rights has occurred. The Court’s case law is thus the primary means through which the 

Convention rights evolve and come to be applied to new circumstances, and is formally 

binding on Contracting States.103 Officially, obligations arising from Strasbourg case law are 

binding only on the states party to the case in question. Despite this, most states recognise 

Strasbourg’s ‘interpretive authority’ (res interpretata), and as such frequently take into 

account case law concerning other Contracting States in order to anticipate future 

obligations and avoid potential violations.104 

 

                                                        
102 Article 19 ECHR. 
103 Article 46(1) ECHR. 
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Any state party to the ECHR or individual claiming that a Contracting State has committed 

a violation of the Convention against them may lodge directly with the Court an application 

alleging an abuse of one or more Convention rights.105 Despite the reluctance of many of the 

Convention’s founding states to accept individual applications, the right of individuals to 

petition the Court now represents one of the defining features of the European human rights 

system. Acceptance of individual petition has been compulsory for all Contracting States 

since the Court was made permanent in 1998, and the Court now overwhelmingly deals with 

individual and non-state group applications.106 

 

The adjudication of an alleged abuse of human rights by a Contracting State proceeds in 

three broad steps. First, applicants must meet the Court’s stringent admissibility criteria, 

including having exhausted all available domestic remedies, submitting the application 

within six months of the highest domestic legal institution reaching a final decision, and not 

presenting a case that has already been heard by any other international tribunal.107 In 

keeping with the principle of subsidiarity, the ECtHR is intended to serve as a court of 

review, evaluating whether Contracting States have faithfully and appropriately applied the 

Convention, rather than an additional court of appeal for applicants dissatisfied with the 

outcome of national proceedings. Hence, the exhaustion of all possible domestic remedies 

prior to applying to Strasbourg is essential for ensuring the primary responsibility for 

upholding Convention rights remains with states.108 However, the Court has the authority 

to waive the exhaustion of domestic remedies criterion in extenuating circumstances, 

particularly if taking a human rights claim to domestic courts poses a risk to the victims or 

their counsel, or if the domestic system suffers from severe delays.109 

 

                                                        
105 Article 34 ECHR. 
106 The ECtHR has only heard twenty-three inter-state cases since its inception in 1959, and only ten of these 
have been heard in the post-Protocol 11 permanent Court (and all but one of these concern the Russian 
Federation’s military interventions in Georgia and Ukraine; the remaining case, Slovenia v Croatia, [App no. 
54155/16] concerns a banking dispute and has not yet been ruled on by the Court). In contrast, the Court 
now receives over 50,000 individual applications each year, although the vast majority of these are struck out 
or declared inadmissible (for instance, in 2017, 63,350 applications were allocated to a judicial formation, 
approximately 75 per cent of which were anticipated to be declared inadmissible). See European Court of 
Human Rights, ‘Inter-States Applications’, 1 January 2018. Available at: 
https://www.echr.coe.int/Documents/InterStates_applications_ENG.pdf (accessed 6 March 2018); 
European Court of Human Rights, ‘Analysis of Statistics 2017), 1 January 2018, p.4. Available at: 
https://www.echr.coe.int/Documents/Stats_analysis_2017_ENG.pdf (accessed 6 March 2018).  
107 Article 35 ECHR. 
108 Jean-Paul Costa ‘The Relationship between the European Court of Human Rights and National Courts’, 
European Human Rights Law Review, 3, 2013, p.267.  
109 European Court of Human Rights, Practical Guide on Admissibility Criteria, Strasbourg, 2014, p.23. 
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Once an application has been received by the Court, it is assessed by one of four types of 

judicial bench: a single judge; a three-judge Committee; a seven-judge Chamber; or the 

seventeen-judge Grand Chamber. Since the implementation of Protocol 14 in 2010, 

individual judges have been competent to declare cases inadmissible ‘where such a decision 

can be taken without further examination.’110 This competence refers predominantly to 

applications that clearly fail to meet one or more of the admissibility criteria, and allows the 

Court to dismiss manifestly inadmissible cases far more efficiently. It has also freed the 

three-judge Committees that previously held this responsibility to review the substantive 

merits of cases, provided the cases pertain to already well-established case law.111 These 

measures are a critical step in processing the immense number of repetitive cases that reach 

the Court due to various member states failing to take measures to prevent further violations 

of the Convention in response to previous rulings. 

 

Any applications not covered by the single-judge procedure or three-judge Committee – 

namely, admissible petitions that cover novel aspects of Convention law, applications over 

which the Committees could not reach a unanimous decision, and all inter-state cases – are 

referred to a seven-judge Chamber to be assessed on the merits of the case.112 Here, decisions 

are made by a majority vote, and are rendered final three months after being announced, 

provided the ruling is not appealed.113 During this period, the judgments and any dissenting 

judges’ opinions are made public, and any parties to the case may request that the case be 

referred to the Grand Chamber. The Grand Chamber is thus the highest level at which a 

case can be heard. Where a request for referral is made, a panel of five judges – consisting 

of the President of the Court, two Section Presidents assigned by rotation, and two other 

judges also assigned by rotation – examines the request to determine whether there are 

genuine questions of interpretation or application of the Convention that need to be 

reviewed (for instance, if the initial ruling significantly deviated from existing 

jurisprudence).114 If the panel rejects the request, the seven-judge Chamber decision 

becomes final immediately. If the panel accepts the request, the case will be re-heard by the 
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112 Articles 29 and 31 ECHR. 
113 Article 44 ECHR. 
114 Article 43(2) ECHR. 



 86 

Grand Chamber.115 The Grand Chamber’s judgment then becomes the ultimate decision on 

the case. 

 

Supervision by the Committee of Ministers 

Following the delivery of a judgment by the Court, the case is transferred to the Committee 

of Ministers of the Council of Europe, which supervises the respondent state throughout 

their implementation of the ruling. The Committee, which consists of the Foreign Ministers 

of the Council’s member states and their Deputies, or permanent ambassadors, is the 

primary decision-making body of the Council of Europe, responsible for drafting treaties 

and policies, and directing the Council’s agenda. Supervising the execution of judgments is 

one of the core duties of the Committee, and is carried out in quarterly meetings in which 

the Ministers or their Deputies evaluate the progress of cases under their supervision. The 

Committee is also assisted by the Department for the Execution of Judgments of the ECHR, 

which provides administrative support to the Committee, as well as offering technical 

expertise to member states to ensure they comply with ECtHR judgments effectively.116  

 

With the assistance and guidance of the Department, states are required to submit action 

plans and reports to the Committee, outlining the measures they intend to take or have taken 

in order to meet their obligations following an adverse ruling from the ECtHR. These 

reports are ‘key tools in the dialogue between the Committee of Ministers and the States 

Parties’,117 as they provide a clear, publicly available record of the steps states take to 

respond to judgments, as well as (sometimes) justifications for why states believe their 

measures constitute satisfactory compliance and the case should be closed. They therefore 

enable the Committee to keep track of states’ progress and to point out where improvements 

need to be made, while allowing states to take the primary responsibility for determining 

how they want to respond to the judgment.118 To this end, the Committee of Ministers has 

described action plans as ‘the practical expression of the principle of subsidiarity.’119 

                                                        
115 Article 43(3) ECHR. 
116 This assistance typically takes the form of interpretation of the precise compliance requirements arising 
from judgments and assistance in drafting Action Reports for Committee meetings. See Council of Europe, 
Department for the Execution of Judgments of the European Court of Human Rights, available at: 
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Since 2010, the Committee has also utilised a ‘twin-track’ approach to supervision, 

monitoring cases under either the standard or enhanced supervision procedure.120 Cases 

which require urgent or sensitive individual measures, pilot judgments, interstate cases, 

cases concerning severe structural or political problems, and cases in which the respondent 

state has failed to submit an action plan to the Committee within six months of the final 

judgment are all automatically allocated to the enhanced procedure, where they are 

scrutinised more closely by the Committee and offered greater support from the Department 

until they demonstrate sufficient progress to be restored to the standard procedure or to be 

closed. Almost all instances of obstinacy or resistance towards compliance by states are 

supervised under this category, rendering the enhanced procedure a valuable mechanism 

for identifying cases of difficult or slow compliance. 

 

Because supervision of judgments is carried out by the political and diplomatic, rather than 

legal, wing of the Council of Europe, the Strasbourg system relies predominantly on non-

legal enforcement mechanisms. In particular, the Committee depends on ‘non-coercive’ and 

‘participatory’ social and political measures, including ‘peer-to-peer’ diplomatic negotiations 

with the respondent state and public questioning or shaming in sessions of the Committee 

or of the Parliamentary Assembly.121 The Council of Europe can also threaten non-compliant 

states with expulsion, although to date it has never used this measure.122  

 

Ultimately, though, principles such as subsidiarity and the notion that the Convention rights 

reflect the existing human rights structures of its (original) members mean that the system 

is primarily structured around the self-enforcement and consent of Contracting States.123 

Although most members of the European human rights system are willing to uphold most 

of their obligations, they retain considerable leeway to determine how and when to comply. 

Again, this arrangement is a reflection of the Convention’s original purpose as a minimal 
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safety net, and of the compromises between national autonomy and international oversight 

struck throughout the system’s history. Moreover, it means that compliance with the 

ECtHR is a fluid, two-way process between the European supervisory institutions and 

national authorities, in which the meanings of rights and the measures used to uphold them 

are often heavily contingent on the particular normative understandings and political 

preferences of national governments, legislatures, judiciaries and civil society actors. Intra-

state dynamics, including local political and cultural understandings of the rights being 

complied with, are an essential component of the compliance process, as they often hold the 

key to understanding how state actors are likely to interpret and react to the obligations 

handed down by Strasbourg. 

 

Conclusion 

The European human rights system is the product of compromise. From its relatively 

constrained beginnings as an instrument of weak international supervision for otherwise 

capable states to its current status as a central component of the European constitutional 

landscape, the ECtHR and Convention have been vectors for friction, contestation and 

compromise over rights and norms that need protecting, and which actors are responsible 

for protecting them. To this end, as Danny Nicol observes, ‘the story of the ECHR’ is best 

understood as ‘a continuum of disagreement’, in which there is no clear consensus over the 

‘right’ approach to human rights.124 This chapter has examined the tensions and 

compromises made throughout the Convention system’s history, illustrating how the 

particular balances struck have shaped the modern Court and the dynamics surrounding the 

process of complying with its judgments. It also endeavoured to establish the traditional 

liberal democratic assumptions underpinning the Strasbourg institutions, revealing how the 

Convention’s normative foundations have evolved from a narrow conception of democratic 

freedoms essential for defending ‘Free Europe’ from fascism and communism, to an 

increasingly broad understanding of human rights that includes positive obligations on 

states to uphold individual rights in all facets of society. In tracing these evolutions, the 

chapter identified two themes in particular that have remained constant features of the 

European human rights system, and which have notable ramifications for understanding 

compliance with it. 
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The first is the balance between the Court’s traditional role as a simple oversight body with 

relatively weak powers of review, and its evolution towards an increasingly authoritative 

role as a quasi-constitutional court for European human rights. Early members of the 

Council of Europe signed up to a particular collection of rights and conception of the system 

protecting them that in many ways no longer exists. The originalist-activist dichotomy 

produced by Strasbourg’s evolution is increasingly relevant to understanding the politics of 

compliance with ECtHR judgments, as states attempting to limit their obligations draw on 

arguments that the Convention was initially intended to have only a limited role in reviewing 

national human rights. More importantly, the Court’s dynamic approach to interpretation 

and the creation of new applications of the Convention rights means that there is always 

potential for states that adopt the Convention to be confronted with new, unexpected 

international obligations. This ‘norm innovation’125 is significant for understanding 

compliance with the ECtHR, because it moves the analytical focus away from states’ ex ante 

support for human rights norms that converge with existing domestic norms, towards what 

are often viewed as far more onerous obligations. To this end, contestation between states 

and Strasbourg over what the appropriate and acceptable meanings and uses of the 

Convention rights are is a central component of investigating compliance. 

 

Second, and closely related to the first theme, is the tension between states and the Court 

over who has the ultimate authority to determine the meaning and applicability of the 

Convention rights. As the dynamics surrounding principles such as subsidiarity and 

evolutive interpretation demonstrate, the particular human rights norms upheld by the 

Strasbourg system are fluid and often heavily contested. This contestation, and the flexibility 

states have to implement the Convention and ECtHR judgments in accordance with national 

frameworks and traditions, creates a wide discretionary space between ideal-type 

compliance (efficient, effective, without resistance) and total non-compliance, in which what 

constitutes satisfactory or reasonable compliance can mean different things to different 

actors. This fluidity does not mean that compliance cannot be accurately defined or 

measured, but it does mean that understanding the cultural, political and historical 

influences that inform contestation is an essential component of understanding state actors’ 

particular decisions in response to particular obligations.  
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Although the history of the ECtHR demonstrates its increasing authority on matters of 

human rights since its inception, the interpretative and supervisory mechanisms that have 

been built into the Strasbourg system ultimately still grant national authorities considerable 

flexibility and autonomy to determine how best to protect Convention rights and comply 

with ECtHR judgments themselves. In this way, the notion that there can be commonly-

accepted principles and norms across Europe, but that the interpretation and acceptance of 

those norms is an inherently localised process, is ingrained into the European human rights 

system. Judge Ryssdal acknowledged this in 1995, noting that the Convention is ‘not 

intended to destroy the richness of the cultural and other variety found in Europe by 

imposing rigid, uniform solutions’, but rather, recognises ‘the right of free societies, within 

limits, to choose for themselves the human rights policies that best suit them.’126 

Consequently, when viewed through a prism that stresses the diversity of different actors’ 

approaches to, and interpretations of, their compliance obligations, the dynamics between 

the ECtHR and its Contracting States, as well as the variations in forms of compliance 

across and within states, become clearer. By focusing on how domestic rights cultures 

generate particular perceptions of legitimacy and expectations for compliance, the rights 

culture framework offers a lens through which states’ interpretations of their compliance 

obligations to the ECtHR system can be better understood. In sum, the European human 

rights system recognises that different states can hold different understandings of what 

rights mean, which affect how they are complied with in practice. Appreciating the balance 

and interrelationship between European and national conceptions of rights that lies at the 

heart of the Convention system is key to developing more nuanced understandings of why 

states comply (or do not comply) with the ECtHR.  
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Chapter Three | The United Kingdom1 
 

 

Introduction 

For as long as ‘Europe’ as a social and political construct has existed, the United Kingdom 

has grappled with how its identity and traditions fit with those on the continent. As a state 

with its own composite nations, distinct traditions, cultures and identities, and a long history 

steeped in notions of independence and exceptionalism, the UK was the poster child for 

‘reluctant Europeans’2 well before current debates about Britain’s place in Europe triggered 

calls for the UK to withdraw from the jurisdiction of the ECtHR.3 Yet, for all its fraught 

history with Europe, the UK continues to swiftly and effectively comply with almost all of 

its commitments under the Strasbourg human rights system. Despite public discourses 

fiercely criticising the ECtHR for overreaching its mandate and undermining domestic legal 

processes, the UK was a primary architect of the European human rights system following 

the Second World War, and is one of the ECtHR’s best role models for demonstrating how 

to comply with international legal obligations and protect human rights.4 

 

The dynamics of this ‘strained’5 or ‘begrudging’6 relationship are clearly informed by a long 

and complicated history of competing ideas and expectations about national and European 

roles in the legal protection of rights. This chapter examines the effect of these notions in 

the form of the British rights culture and attitudes towards Europe on British actors’ 

perceptions of the legitimacy of the Strasbourg system and their decisions to comply with 
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University Press, 2016). 
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4 Conservative Party, Protecting Human Rights in the UK: The Conservatives’ Proposals for Changing Britain’s 
Human Rights Laws, (London: Conservative Party, 2014); Alice Donald, Jane Gordon and Philip Leach, The 
UK and European Court of Human Rights (Manchester: Equality and Human Rights Commission Report Series, 
2012), p.144. 
5 Katja S. Ziegler, Elizabeth Wicks and Loveday Hodson (eds), The UK and European Human Rights – A 
Strained Relationship? (Portland: Hart Publishing, 2015), p.3. 
6 Courtney Hillebrecht, Domestic Politics and International Human Rights Tribunals: The Problem of Compliance, 
(New York: Cambridge University Press, 2014), p.99. 
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ECtHR rulings. Specifically, the chapter argues that British discourses surrounding human 

rights reveal a perception that the British rights culture is distinct from, if not outright 

superior to, the European system. This perception champions the British institutions of 

parliamentary sovereignty, the common law, and so-called common sense values as the best 

way to uphold rights, and is built on a narrative that (apocryphally) traces the ‘British 

approach’ to rights protection to the 1689 Bill of Rights and Magna Carta. This view also 

paints the ECtHR as ‘foreign’, run by judges that cannot comprehend the specific human 

rights needs of British society because they do not appreciate British culture. In this sense, 

the UK’s relationship with the ECtHR is tainted by a notion that human rights are better 

protected at home than in Strasbourg. This discourse is diffuse, incorporating a variety of 

principles and ideas that are at times contradictory and highly politicised. Nonetheless, the 

core theme that British legal institutions and traditions are unique in Europe ties together a 

tangible narrative about the ‘British approach’ to rights and law that informs the UK’s 

assessments of ECtHR judgments and European human rights norms.  

 

To this end, the chapter demonstrates the powerful influence the British human rights 

culture and its supporting narratives have over the UK’s decisions to comply with ECtHR 

judgments, by determining the UK’s notions of what is or is not a legitimate judgment or 

human rights norm. The UK uses its domestic rights culture and long-standing traditions to 

interpret and accept or reject norms, a process that is evident in the heated public debates 

and evaluations of whether the ECtHR has understood the nature of domestic rights issues 

triggered by controversial judgments. Thus, the chapter offers insight into why, and in what 

circumstances, the UK is willing to comply with the ECtHR. It shows that the UK is most 

likely to perceive ECtHR judgments as legitimate when they closely reflect British 

conceptions of rights and law, while non-compliance, or resistance to compliance, arises 

when ECtHR judgments (appear to) fundamentally challenge these conceptions. 

 

The Legal System of the United Kingdom 

The United Kingdom has neither a written constitution, nor any formally entrenched 

fundamental rights. Instead, a collection of laws, customs and principles comprise the 

constitutional order, and enumerate the functions and limits of the state.7 Rights and 

                                                        
7 Samantha Besson, ‘The Reception Process in Ireland and the United Kingdom’, in Helen Keller and Alec 
Stone Sweet (eds), A Europe of Rights: The Impact of the ECHR on National Legal Systems, (New York: Oxford 
University Press, 2008), p.33. 
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freedoms are protected through law if they are expressly included in Parliamentary statutes, 

or through judicial decisions under the common law. This is a unique system in Europe, 

where most states have civil law systems in which judiciaries can overturn or develop 

otherwise entrenched constitutions or Bills of Rights.8 This makes the Human Rights Act 

(HRA) – the legislation that incorporated the European Convention on Human Rights 

(ECHR) into British law in 1998 – the closest piece of legislation the UK has to a formal bill 

of rights.9 

 

Since the 1689 Bill of Rights reaffirmed the ‘ancient rights and liberties’ that placed 

limitations on the monarchy, the Parliament has been sovereign in the British legal order.10 

This means that, although the courts interpret and apply statutory legislation, and develop 

much of the UK’s law through common law principles and precedent, judge-made law is 

ultimately subordinate to Acts of Parliament.11 Judges may only interpret legislation, not 

overrule or refuse to apply it. Likewise, any sitting Parliament may abolish or amend existing 

statutes, meaning that, under the doctrine of implied repeal, judges must resolve 

inconsistencies between old and new legislation in favour of the latter.  

 

Parliament is assisted in its obligation to ensure legislation is compliant with the UK’s human 

rights obligations by the Joint Committee on Human Rights (JCHR). The JCHR, which 

includes Members from both Houses of Parliament, is responsible for scrutinising the 

compatibility of proposed legislation with the UK’s human rights obligations – including 

those established under the HRA, domestic common law rights and the UK’s international 

legal obligations – as well as monitoring the government’s compliance with ECtHR 

judgments and other international human rights law.12 Established in 2000 to support the 

introduction of the HRA, the JCHR has been described as an important component of a 

‘much-needed holistic approach’ to rights protection that encourages all three branches of 

                                                        
8 Lord Neuberger, ‘The British and Europe’, Cambridge Freshfields Annual Law Lecture, 12 February 
2014, para 26. 
9 Human Rights Act 1998. 
10 Bill of Rights 1689, (England), 1 William and Mary Sess 2, chapter 2. 
11 The only exception to this is law of the EU and judgments from the CJEU, which have immediate effect in 
the UK while it is still a member of the EU, in accordance with the European Communities Act 1972. The 
supremacy of European Community/Union law was also confirmed by the UK House of Lords in R 
(Factortame Ltd) v Secretary of State for Transport (No. 2) [1991] 1 AC 603. 
12 See UK Parliament, ‘Role – Joint Committee on Human Rights’, available at: 
http://www.parliament.uk/business/committees/committees-a-z/joint-select/human-rights-committee/role/ 
(accessed 10 August 2017). 
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government to take a more pro-active approach to ensuring legislation meets the UK’s 

human rights requirements.13 The Committee has also been pointed to as a key institution in 

facilitating the UK’s compliance with, and implementation of, ECtHR judgments by raising 

awareness of human rights issues, although it has struggled to encourage the government 

and full parliament to respond to its findings on some particularly controversial cases.14 

 

Finally, the UK’s legal system is further complicated by the devolution agreements with 

Scotland, Northern Ireland and Wales. The three separate legal systems (England and 

Wales, Scotland, and Northern Ireland) and three devolved legislatures (Scottish 

Parliament, Northern Ireland Parliament, and the Welsh Assembly), as well as 

Westminster, each have to comply with the ECHR and the HRA. However, unlike the 

national Parliament at Westminster, the devolved parliaments do not hold the same privilege 

of parliamentary sovereignty. The HRA therefore functions much more like a traditional 

constitutional restraint on the regional parliaments and governments, and allows the courts 

to exercise much stronger judicial review of legislation. The HRA is also central to the 

devolution settlements, meaning that any changes to the status of the HRA or ECHR in UK 

law may affect the relationship between the different regions and Westminster. 

 

Status of the ECHR in UK Law 

The UK was a founding member of the Council of Europe and played a critical role in the 

drafting of the European Convention on Human Rights. It signed the ECHR on 4 

November 1950 and was the first state to ratify the Convention on 8 March 1951. Although 

the UK accepted the jurisdiction of the European Commission and Court of Human Rights 

upon their creation in 1954 and 1959 respectively, it declined to accept the (then) optional 

right of individual petition until 1966. The UK also initially declined to accept the optional 

Protocol enumerating rights pertaining to education, property, and free elections on the 

grounds that these were sensitive issues with the British public, but has since accepted them. 

The UK’s dualist legal system empowered the executive government to ratify and act in 

accordance with the ECHR without the permission of Parliament, but prevented the 

Convention from being valid and enforceable in domestic law until it was incorporated via 

                                                        
13 Lord Lester, HL Deb, 3 Nov 1997, vol 582, col 1240. 
14 Alice Donald and Philip Leach, Parliaments and the European Court of Human Rights, (Oxford: Oxford 
University Press, 2016), pp.259 and 225-260; Francesca Klug, ‘The Long Road to Human Rights 
Compliance’, Northern Ireland Legal Quarterly, 57(1), 2006, p.200; Hillebrecht, Domestic Politics and International 
Human Rights Tribunals, pp.99-100. 
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Parliamentary statute.15 As such, prior to incorporation, the ECHR had no permanent or 

consistent influence in domestic law beyond the government’s general (but essentially 

unenforceable) commitment to international law.  

 

Incorporation of the ECHR through the passing of the HRA in 1998 (and its entry into 

force on 2 October 2000) therefore represented a fundamental shift in the status of the 

Convention in British law, as well as in the nature of rights protection in the constitutional 

order. The HRA gives ‘further effect to the rights and freedoms guaranteed under the 

European Convention on Human Rights’, allowing British judges to interpret and apply the 

rights in domestic law.16 Section 2 HRA also requires that UK courts ‘take into account’ the 

judgments and case law of the ECtHR.17 This provides a mechanism by which British judges 

can consider (though are not strictly bound by) the ECtHR’s rulings and interpretations in 

British cases, and extends to the entire jurisprudence of the ECtHR, not just those cases 

brought against the UK. 

 

The HRA further requires all public authorities to apply, and act in a manner compatible 

with, the ECHR.18 It is also intended to apply to both past and future legislation, a feature 

that runs contrary to the doctrine of implied repeal, and which grants the Act a high degree 

of permanence relative to other British statutory and judge-made law.19 Thus, despite still 

essentially being standard, ‘sub-constitutional’20 statutory legislation, the HRA is the closest 

piece of legislation the UK has to a formal bill of rights, granting the ECHR a semi-

entrenched status in domestic law and establishing a positive obligation on public authorities 

to uphold the Convention rights. 

 

Yet, in other respects, the HRA meticulously protects the constitutional status quo. In 

particular, despite the general obligation to uphold the rights enshrined in the Act, section 

19 HRA empowers Parliament to pass legislation that is incompatible with the Convention, 

provided the responsible Minister publishes a statement prior to the second reading of the 

                                                        
15 Besson, ‘The Reception Process in Ireland and the United Kingdom’, p.37; David Feldman, ‘The 
Internationalisation of Public Law and Its Impact on the UK’ in Jeffrey Jowell, Dawn Oliver and Colm 
O’Cinneide (eds) The Changing Constitution, (8th edn, Oxford: Oxford University Press, 2015), p.147. 
16 Human Rights Act 1998. 
17 Ibid, s2(1). 
18 Ibid, s6. 
19 Besson, ‘The Reception Process in Ireland and the United Kingdom’, p.34.  
20 Ibid, p.50.  
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Bill that the government is aware of the incompatibility and ‘nevertheless wishes the House 

to proceed with the Bill.’21 This provision helps to preserve Parliament’s status as the chief 

law-making institution, but also serves as an important safeguard against accidental or 

surreptitious derogations from the UK’s Convention obligations by requiring the 

government to demonstrate its awareness of the consequences for human rights of its 

actions. In other words, as Lord Irvine asserts, this clause ‘guarantees an informed consent 

on the part of Parliament’ by ensuring that ‘it will not legislate incompatibly with the 

Convention, without being absolutely clear that it is doing so.’22 

 

Likewise, section 3 HRA requires British courts to interpret all legislation ‘so far as it is 

possible to do so…in a way which is compatible with the Convention rights.’23 Where it is 

not possible, the courts may make a ‘declaration of incompatibility’, which serves as a (non-

binding) notification to Parliament that a law is incongruent with one or more Convention 

rights.24 This mechanism granted the judiciary new powers to declare statutory law 

incompatible with the Convention (if not outright ‘unconstitutional’) and to invite 

Parliament to review the legislation, while leaving Parliamentary sovereignty intact by 

keeping the responsibility to decide whether and how to overturn or amend the legislation 

within Parliament. Thus, the ECHR’s status in British law – through the HRA – represents 

a delicate compromise between opening the legal system to international law and more direct 

enforcement of precise, written rights, and maintaining the existing constitutional hierarchy 

with Parliament at the top.  

 

The UK Human Rights Culture: A ‘British Approach’ to Rights? 

Political Constitutionalism and the Distinctiveness of British Institutions 

The institutions, traditions, and narratives that constitute the UK’s human rights culture 

contribute to a sense that there is a uniquely ‘British approach’ to protecting rights. This 

belief operates on three levels. First, there are a number of institutional differences between 

the UK and Strasbourg legal systems. The UK’s unwritten constitutional customs, implied 

rights, parliamentary sovereignty and the common law all contrast sharply with the specific, 

codified rights of the ECHR, and the (relatively) strong powers of judicial review and civil 

                                                        
21 Human Rights Act 1998 s19(b). 
22 Lord Irvine, ‘The Impact of the Human Rights Act; Parliament, the Courts and the Executive’, Public Law, 
Summer 2003, p.311. 
23 Human Rights Act 1998 s3. 
24 Ibid s4. 
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law-style practices of the Strasbourg court and continental national judiciaries. The ECtHR 

also differs structurally from the UK in its dynamic approach to legal interpretation, 

developed to ensure that the Convention is a ‘living instrument’ that is applied flexibly over 

time as new rights and circumstances arise.25 This approach emphasises broad interpretation 

of the ‘spirit’ of the text, unlike the common law’s focus in statutory interpretation on the 

precise ‘letter of the law’. In contrast to the common law’s pragmatic, literal approach to 

interpretation, the ECtHR’s broad, evolutive interpretation brings it in line with the Court 

of Justice of the EU (CJEU) and many national legal systems in Europe, reflecting what a 

member of the British delegation to the ECtHR during the case Golder v United Kingdom 

described as ‘a European way of thinking’ that ‘construe[s] texts in the “continental”, not 

the common law manner.’26 

 

What matters here is not that British institutions are distinct from European institutions per 

se, but that British institutions are centred around a tradition of political, rather than legal, 

constitutionalism.27 British institutions function differently because they engender a 

different set of principles about how politics, law, and rights should interact. This distinction 

exists both in the actual nature of British institutions, and in the way they are perceived by 

Britons, perpetuating a cycle of ideas about how British constitutional principles have 

evolved and are applied. First among these principles is the doctrine of parliamentary 

sovereignty; the idea that parliament holds ‘the right to make or unmake any law whatever’28 

and that no other institution can overrule parliament. Likewise, the common law is grounded 

in the notion that law should be flexible and responsive to evolving social needs, but – unlike 

the legal constitutionalist systems of Europe with entrenched rights and strong judicial 

review – ultimately should be applied on a pragmatic case-by-case basis, and tempered by 

the sovereign, democratically representative parliament.29  

                                                        
25 Tyrer v United Kingdom, App no. 5856/72 (ECtHR, 25 April 1975), para 31. 
26 William Dale, ‘Human Rights in the United Kingdom: International Standards’, International and 
Comparative Law Quarterly, 25(2), 1976, p.302. 
27 See Richard Bellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of Democracy (New 
York: Cambridge University Press, 2007); John A.G. Griffith, ‘The Political Constitution’, Modern Law 
Review, 42(1), 1979, pp.1-21; Albert V. Dicey, Introduction to the Study of the Law of the Constitution, (8th ed, 
London: Macmillan, 1915); Graham Gee and Grégoire Webber, ‘Rationalism in Public Law’, Modern Law 
Review, 76(4), 2013, pp.708-734. 
28 Dicey, Introduction to the Study of the Law of the Constitution, p.38. 
29 Lord Neuberger, ‘Has the Identity of the English Common Law Been Eroded by EU Laws and the 
European Convention on Human Rights?’ Speech at the National University of Singapore, 18 August 2016, 
p.3. Available at: https://www.supremecourt.uk/docs/speech-160818-01.pdf (accessed 3 July 2017); Ian 
Leigh and Roger Masterman, Making Rights Real: The Human Rights Act in its First Decade, (Portland: Hart 
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The significance of parliamentary sovereignty and a deferential judiciary corresponds to a 

conception of rights as political constructs. The meanings, applicability, and limits of rights 

are inherently contestable, so it is essential that their affirmation in law occurs in the 

democratic parliament, rather than the less accountable judiciary.30 Thus, for British 

political constitutionalists, the idea of rights being determined primarily by courts rather 

than parliament is, in Lord Neuberger’s words, ‘little short of offensive to [British] notions 

of constitutional propriety’.31 This dynamic is also apparent in the fact that, prior to the 

creation of a separate Supreme Court in 2009, the highest British court – the Lords of 

Appeal in Ordinary, or ‘Law Lords’ – sat within the House of Lords. Whereas continental 

legal systems tend to have a more distinct separation of powers, the judiciary and executive 

in the UK have traditionally been ‘fused’ together within the parliament, meaning that the 

British parliament has historically represented a particularly strong source of power, 

uniquely equipped to protect the constitutional rights of the British people relative to the 

executive and judiciary.32 This structure instils a scepticism towards courts as arbiters of 

rights, especially courts perceived as having strong powers of review, a perception that is 

evident in repeated criticisms by Members of Parliament that the ECtHR overreaches its 

mandate, and in calls to ‘restore’ parliamentary sovereignty by limiting the powers of the 

ECtHR.  

 

The emphasis on rights being provided on an ‘as needed’ basis by Parliament and the 

common law further reflects what is arguably a British tradition of negative liberty, whereby 

British citizens intrinsically possess rights and freedoms, unless explicit limitations are 

imposed through statute or common law. Thus, as Lord Brown-Wilkinson asserts: 

‘Basic constitutional rights in this country such as freedom of the person and freedom 

of speech are not based upon any express provision conferring such a right but on 

freedom of an individual to do what he will save to the extent that he is prevented 

                                                        
30 Griffith, ‘The Political Constitution’, p.18; Alison Young, ‘A Peculiarly British Protection of Human 
Rights?’ Modern Law Review, 68(5), 2005, p.859. 
31 Lord Neuberger, ‘The British and Europe.’ Cambridge Freshfields Annual Lecture,  
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from doing so by the law…These fundamental freedoms therefore are not positive 

rights but an immunity from interference by others.’33 

 

This conception of rights as an inherent possession of British citizens, or – where they must 

be specified – as determined by the representative Parliament or flexible, pragmatic common 

law is an important distinction that helps to explain the UK’s resistance to the explicit 

enumeration of rights through entrenched constitutional law, or, in the case of the ECHR, 

through international treaty law. Thus, British institutions reflect – and reproduce – a rights 

culture that views rights as political, rather than legal, constructs, emphasising parliament 

as the primary creator of rights, and privileging a flexible, adaptable approach to their 

evolution over the (seemingly) more static entrenchment of rights in formal constitutions. 

 

The Rights Mythology 

On the second level, a narrative, or mythology has been built up around the British legal 

system that frames the British approach to human rights as unique in Europe. This narrative 

is especially powerful because it paints the British rights tradition as ancient, intrinsically 

guaranteed to British citizens, and, most importantly, the source of modern principles of 

parliamentary democracy and the rule of law. As such, the notion that the UK is a type of 

‘rights entrepreneur’ underpins how the UK believes rights should be protected through 

law, and thus how it interprets international legal norms. 

 

Magna Carta especially has garnered a mythical status in the UK as the foundation of a now 

800-year old tradition of protecting rights and freedoms through law. The actual legal 

protection of rights by Magna Carta is contested; many of its original provisions have been 

repealed and bear little resemblance to modern human rights.34 Nonetheless, historical 

events and constitutional documents such as the 1688 Glorious Revolution and Bill of 

Rights, and the development of principles such as the writ of habeus corpus contribute to a 

narrative of continuous rights protection, suggesting that the UK ‘has always been a beacon 

                                                        
33 Wheeler v Leicester CC [1985] AC 1054, 1065. 
34 Lord Dyson, ‘Delay Too Often Defeats Justice.’ Speech at The Law Society, London, 22 April 2015. 
Available at: 
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for liberty and democracy.’35 To this end, the belief that the Charter established the first 

rights of individuals against their sovereign is an important part of British (especially 

English) identity and public narrative, and is crucial for understanding how long-standing 

Britons believe their legal and human rights traditions are.  

 

References in political discourse to a need to ‘restore common sense’36 to human rights in 

the UK further contribute to this narrative by suggesting that the way rights were protected 

in the UK before the ECHR – through gradual development in common law and parliament, 

and with a focus on individual, negative liberties -  was ‘right’ or ‘sensible’, while casting the 

European alternative as insensible. The phrase has been applied prominently by former 

Prime Minister David Cameron, and subsequently picked up by other ECHR and HRA 

critics, to imply that there are limits to how far rights extend, especially for criminals and 

terrorists who are perceived as having violated the rights of others.37 Common sense also 

has a deeper meaning in Britain, as a philosophical tradition dating back to the Victorian 

and Enlightenment eras that is wary of the abstract theories and ideologies advocated by 

continental (and Scottish) intellectuals, preferring instead the gradual development of ideas 

and institutions through historical experience, as well as plain language and pragmatic, 

applied reasoning.38 This notion of common sense mirrors the nature of British political and 

legal institutions, which have evolved through convention and experience. It also implies the 

pragmatic application of ‘plain facts’ and reason to produce ‘standard’ or literal 

interpretations of the law – a practice that is evident in common law judges’ reluctance to 

establish broad legal principles.39 In this view, the ECtHR’s broad interpretations of the 

Convention are seen as too generalised to be practical, entitling the ECtHR to engage in 

judicial activism that imposes on the independence of national systems. The notion of 

common sense therefore serves both a rhetorical function and a broader, mythical function. 
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It ties rights to a sense of duty or responsibility, as well as to the view that rights are political 

constructs subject to the values of the society in which they are created. But its use also 

harks to a specific tradition and way of doing things that is inextricable from a British sense 

of uniquity in Europe. 

 

The ECHR as a British Invention 

Finally, on the third level, the UK’s prominent role as a founder of the Council of Europe 

and drafter to the ECHR contributes to a perception of the Convention as a British 

invention. The ECHR was largely drafted by British representatives and thus closely 

reflects existing British rights and freedoms, as well as British common law principles.40 As 

Kenneth Younger, the Minister of State for the Foreign Office in 1950, noted in 

correspondence to the Cabinet, the final draft of the ECHR: 

‘contains a definition of the rights and limitations thereto which follows almost word 

for word the actual texts proposed by the United Kingdom representatives (Articles 

2-17), and which is thought to be consistent with our existing law in all but a small 

number of comparatively trivial cases.’41 

 

Despite this, the UK initially opposed the creation of an international court to enforce the 

Convention, as well as the right of individuals to petition the court – especially before the 

Convention rights were finalised – lest the UK be subject to a ‘blank cheque’ of judicial 

review.42 The Attlee Government and British delegates to the Council of Europe envisioned 

the Convention as an international safeguard against totalitarianism, to be upheld by states 

themselves, and firmly resisted proposals for the Convention to become the ‘European bill 

of rights’ with international judicial oversight advocated by France and other continental 

states.43 The UK nonetheless became the first state to ratify the Convention in 1951 and 

accepted the (interstate) jurisdiction of the Court in 1959 as it became clear that the other 
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European states involved in drafting the Convention would be signing it, so as to avoid being 

‘one of an embarrassingly small minority in opposing it.’44  

 

Nonetheless, a sense of distrust of an international court with an expansive jurisdiction and 

strong review powers has remained apparent throughout the UK’s membership in the 

ECHR system. Prime Minister Margaret Thatcher articulated the belief that although the 

UK was ‘committed to, and supported the principles of human rights in the European 

Convention on Human Rights’, it was nonetheless ‘for Parliament rather than the judiciary 

to determine how these principles are best secured.’45 Selective renewal of the Convention’s 

optional clauses and the Court’s jurisdiction prior to its gaining compulsory status in 1998 

served as a key opportunity for the UK to remind the ECtHR that the UK itself retained 

control over which laws would take effect within Britain.46 Likewise, attempts by the British 

Government in the 1970s in cases such as Golder v United Kingdom and The Sunday Times v 

United Kingdom to limit the scope of the ECtHR and retain national control over human rights 

issues largely backfired, with the Court’s rulings in these cases expanding its interpretational 

capabilities and establishing much tighter control over when respondent states could apply 

the margin of appreciation.47 Thus, although these are landmark cases in the evolution of the 

ECtHR, they also contributed to notions within the UK that human rights were better 

protected at home than in Strasbourg.  

 

More recently, the view that ECHR rights originated, and are better protected, in the UK 

manifested in the decision to incorporate the ECHR into domestic law in the late 1990s. 

Although the UK was one of the first states to sign and ratify the Convention in 1950-51, it 

was one of the last of the original signatories to integrate the Convention into domestic law. 

The shift in favour of incorporation occurred as judges and legal scholars became 

increasingly concerned over the 1980s and 1990s that the common law was failing to 

adequately protect human rights and the UK was being found in violation of the Convention 

by the ECtHR in a growing number of cases. The Thatcher and Major Governments 

remained committed to the position that the common law was sufficient and criticised 
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Labour’s calls for an entrenched Bill of Rights or incorporation of the ECHR on the grounds 

that it ‘would risk transferring power away from parliament to legal courts – undermining 

the democratic supremacy of parliament as representatives of the people’ and consequently 

would not be ‘appropriate to the UK’.48 

 

Yet when the Blair Government came to power in 1997 on the promise of ‘national renewal’ 

and grand constitutional reforms under ‘New Labour’, incorporation of the ECHR in 1998 

through the Human Rights Act was advocated as an opportunity to ‘bring rights home’ and 

grant Britons greater control over how the Convention affects British law.49 Labour MPs, 

Jack Straw and Paul Boateng, in particular argued that incorporation would ‘repatriate 

British rights to British courts’ by allowing British citizens to access the rights they have 

possessed under the ECHR since 1950 within the domestic legal system, and by enabling 

judges to develop ‘a body of case law on the Convention which is properly sensitive to British 

legal and constitutional traditions.’50 In other words, incorporation would give Britons 

access to rights that were essentially ‘British’, rather than ‘European.’ 

 

Thus, the Blair Government released a White Paper in 1997 entitled Rights Brought Home: 

The Human Rights Bill to advocate for the incorporation of the ECHR into domestic law. The 

paper argued that incorporating the ECHR would open a dialogue between British courts 

and the ECtHR, noting that although ‘United Kingdom judges have a very high reputation 

internationally…the fact that they do not deal in the same concepts as the European Court 

of Human Rights limits the extent to which their judgments can be drawn upon and 

followed.’51 Incorporation would therefore grant British judges greater scrutiny and 

interpretive power over the application of Convention rights within the UK, and in turn 

enable British judges ‘to make a distinctively British contribution to the development of the 

jurisprudence of human rights in Europe’ through the creation of British human rights case 

law and dialogue with the ECtHR.52 Essentially, giving the ECHR direct effect in British 

law would both enable the UK to retain sovereignty over human rights issues, and to more 

effectively influence how, and in what circumstances, Convention rights would evolve and 
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be applied in the UK and Europe. Incorporation therefore marks an important point in the 

UK-Strasbourg relationship, as it demonstrates that, even among advocates of the ECHR, 

there is a sense that ‘British’ rights and law are intrinsically superior to ‘European’ rights, 

and that incorporation could be used to strengthen the influence of British judges relative 

to that of Strasbourg. 

 

Combined, the above elements – distinct institutions and constitutional traditions, the 

ancient rights and liberties narrative, and sense of ownership over the ECHR – imply that 

the rights guaranteed under British law are more extensive and appropriately applied than 

those provided for by the ECHR, producing a sense that Britain does not need European 

rights protections, as the British rights culture is what informed the European system in the 

first place. As former Prime Minister, John Major, asserted: ‘we have no need of a Bill of 

Rights because we have freedom.’53 The perception of the British rights culture as unique 

has also generated a belief that only British law-makers can truly understand British law. 

Lord Irvine argues that Britons ‘should trust our own judges to reach a “better” answer’ 

than Strasbourg, because ‘it is our own Judges who are embedded in our culture and society 

and so are best placed to strike the types of balance between the often competing rights and 

interests which adjudication under the HRA requires.’54 This narrative permeates the UK’s 

interactions with the ECtHR, and has a significant impact on how the UK perceives and 

decides to comply with ECtHR judgments by contributing to beliefs that ‘British’ rights are 

more legitimate than ‘European’ rights. Further, it creates a peculiar dynamic wherein the 

UK claims great ownership over the Convention and is eager to promote norms that reflect 

its own view of rights and law, but is also deeply reluctant to have new interpretations of 

those same norms imposed on the UK from outside. This paradox is apparent in both the 

judicial and political relationships with Strasbourg, highlighting the strength of the ‘British 

approach’ narrative’s influence on how British actors perceive and interact with Strasbourg. 

 

Human Rights in the Devolved Nations 

The notion of a ‘British approach’ to human rights is complicated by the distinct cultures 

and legal systems of the separate nations within the United Kingdom. Scotland and 
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Lecture, London, 14 December 2011. Available at: http://www.laws.ucl.ac.uk/event/british-interpretation-
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Northern Ireland in particular have quite different experiences with the ECHR rights and 

HRA within their devolved jurisdictions. The Scottish, Northern Irish, and Welsh 

governments and parliaments are required to comply with the Convention rights, which are 

expressly included in their respective devolution agreements.55 The devolved legislatures do 

not possess the privilege of parliamentary sovereignty or the power to make declarations of 

incompatibility, meaning that they cannot legislate or enact policy contrary to the HRA, and 

the courts have the power to strike down non-compliant laws produced by the devolved 

authorities. The Convention rights are therefore permanently entrenched in the regional 

legal systems, and function much more like a traditional constitutional restraint on the 

devolved parliaments and governments.56 This has produced a vastly different approach to 

judicial scrutiny of human rights legislation in the devolved nations to that undertaken in 

English and national courts. Writing about the influence of the HRA in Scotland, Aidan 

O’Neill describes ‘two wholly divergent constitutional models in relation to the protection 

of fundamental rights’, whereby: 

‘One model under the Human Rights Act 1998…is based on the idea of a delicate 

constitutional dialogue and a dance of deference between judiciary and legislature 

but one where ultimately Parliament has the last word. The other model, under the 

Scotland Act…is one in which the courts are supreme and are required to strike 

down all and any “unconstitutional” acts of the devolved legislature and 

administrations.’57 

 

As such, the dynamics that stem from the English and Kingdom-level traditions of political 

constitutionalism and the absolute sovereignty of parliament are not present in Scotland, 

where the legal system more closely resembles European-style entrenched rights and strong 

judicial review.58 The Northern Ireland legal system may have more in common with the 
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English (and Irish) common law traditions, but the HRA is entrenched through the 

Northern Ireland Act 1998 as well as the 1998 Belfast (Good Friday) Agreement and the 

bilateral British-Irish Agreement.59 Rather than generating perceptions of human rights 

frameworks undercutting prior traditions, then, the HRA and ECHR are crucial for 

maintaining the delicate peace process. Likewise, many of the mythologies that contribute 

to the modern ‘British’ rights culture are also bound up in notions of English nationalism 

and identity, and do not hold the same sway in Scottish and Irish history; Magna Carta and 

the 1689 Bill of Rights are English texts, drafted to place limitations on English monarchs 

long before the Acts of Union brought the Kingdom of Scotland into the United Kingdom 

in 1707, and whose principles conflict with the denial of rights and independence to Ireland 

for centuries under English rule.60  

 

To this end, notions of a ‘British approach’ to human rights resonate in many respects much 

more closely with ‘Englishness’ and English national identity. Public and political 

perceptions of the European human rights system and of the HRA, as well as of the 

respective roles of political and judicial institutions in protecting rights, reflect different, or 

additional, histories and experiences with rights in the devolved nations. Indeed, multiple 

political and academic inquiries into human rights in the UK have identified much stronger 

levels of support for the HRA and ECtHR in Scotland, Wales and Northern Ireland than 

in England, while the Conservative Cameron and May Governments’ plans to repeal or 

replace the HRA across the UK have been met with firm resistance from the leaders of 

devolved governments, particularly from the Scottish National Party (SNP).61 These 

differences point to the fractured or ‘patchwork’ nature of the British rights culture, 

highlighting the influence different historical experiences and legal structures can have over 

perceptions of the legitimacy or appropriateness of particular human rights structures or 
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narratives within the UK. Nonetheless, the term ‘British’ is used in this chapter to refer to 

national-level discourses and ideas, because the British Government and national 

institutions remain the actors primarily responsible for complying with Strasbourg 

obligations, and regularly speak in terms of a homogenised, universal national identity and 

human rights narrative to justify or articulate their decisions.  

 

The UK’s Relationship with Strasbourg 

Judicial Relationship 

The relationship between the UK’s domestic courts – particularly the Supreme Court, or 

House of Lords prior to 2009 – and the ECtHR is a key source of the UK’s sense of a 

distinctly British approach to the interpretation and application of human rights. Prior to 

the incorporation of the ECHR into domestic law, British judges were not compelled to 

apply the Convention or case law from the ECtHR in their proceedings. As such, the 

influence of the Convention on UK human rights protections was largely indirect, stemming 

from the Government’s responses to ECtHR cases.62 Where the Convention was applied 

directly by British judges, the applications were often limited, and only used to clarify 

ambiguous legislation. For example, in R. v Secretary of State for the Home Department, Ex parte 

Brind, the House of Lords acknowledged that where a provision in domestic legislation has 

a meaning that may either conform to or conflict with the ECHR, the courts will presume 

that Parliament intended the legislation to conform with the UK’s international treaty 

obligations, establishing a built in understanding that the UK and its courts anticipate 

compliance with international law as a general principle.63 Nonetheless, the Lords argued 

that this general principle did not apply to Brind, asserting that applying the ECHR right to 

freedom of expression did not need to be considered, as the applicants claimed, as it was not 

then part of English law and its application would have been beyond the scope of the English 

courts’ obligation to consider the ECHR.64 Indeed, Francesca Klug and Keir Starmer note 

that, of the 316 cases in which the ECHR was cited in English courts between 1975 and 

1996, the Convention influenced the interpretation of legislation in just 11 cases, 

highlighting the minimal and narrow application of Convention rights in domestic law prior 

to incorporation.65 
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Interactions between British courts and the ECtHR have increased substantially since 

incorporation, especially due to the requirement under section 2 HRA that UK courts ‘take 

into account’ the case law of the ECtHR.66 This extends to the entire jurisprudence of the 

ECtHR, not just cases brought against the UK. However, it does not oblige domestic courts 

to follow judgments of the ECtHR. Rather, courts are required to consider relevant 

judgments in the same way that they consider pertinent domestic case law under the 

common law rules of statutory interpretation. Architect of the HRA, Lord Irvine, asserts 

that ‘“take account of” is not the same as…“be bound by”’, emphasising Parliament’s 

deliberate choice to maintain the independence of British courts.67 The UK courts do 

sometimes divert from Strasbourg jurisprudence to apply alternative interpretations that 

more appropriately reflect British legal principles, particularly when Strasbourg has only 

limited relevant case law on an issue.68 For the most part, however, the courts generally 

accept the notion that although ECtHR case law is ‘not strictly binding’, UK courts should 

nevertheless, ‘in the absence of some special circumstances, follow clear and constant 

jurisprudence of the Strasbourg court.’69 This indicates that, despite provisions for retaining 

parliamentary sovereignty and national control over human rights decisions, UK courts 

have generally expressed a desire to produce domestic law consistent with the ECHR, or at 

least, to engage in dialogue and compromise with the ECtHR. 

 

Recently, however, debate has emerged about whether British courts should ‘mirror’ 

Strasbourg judgments, or more readily diverge from Strasbourg to take its own approaches, 

even if this technically means providing a different or lesser standard of protection.70 In R v 

Horncastle, Lord Phillips notes that where British courts are concerned that Strasbourg has 

not appropriately understood or accommodated domestic processes, ‘it is open to this court 

to decline to follow the Strasbourg decision’ and that this in turn ‘is likely to give the 

Strasbourg Court the opportunity to reconsider the particular aspect of the decision that is 

in issue, so that there takes place what may prove to be a valuable dialogue between this 

court and the Strasbourg Court.’71 Similarly, in Manchester CC v Pinnock, Lord Neuberger 

asserts that British courts are ‘not bound to respect every decision of the [ECtHR]’ and that 
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doing so ‘would destroy the ability of the court to engage in the constructive dialogue with 

the European court which is of value to the development of Convention law.’72  

 

These cases reflect a growing demand within the UK for British courts to re-establish their 

own authority and legitimacy away from the ECtHR. For the lawyers and judges who 

engage regularly with Strasbourg, this is a practical step to improve British courts’ ability 

to make useful and original contributions to the development of ECHR case law. As Lord 

Irvine notes, ‘[a] Court which subordinates itself to follow another’s rulings cannot enter 

into a dialogue with its superior in any meaningful sense’;73 mimicking or predicting the 

exact decisions of the ECtHR all the time denies British judges the opportunity to draw on 

their unique experiences with law and human rights protection, which was largely the point 

of implementing the HRA in the first place. Yet, in the context of increasingly Euro- and 

HRA-sceptic political and public discourse more broadly, this demand indicates that too 

close a relationship between UK courts and Strasbourg – even a healthy, dialogue-based 

relationship – may in fact undermine British courts’ perceived independence and legitimacy. 

This sentiment is echoed by Merris Amos, who notes that in cases where UK courts assert 

a margin of appreciation over an issue, or argue that the ECtHR’s decision is incorrect, the 

courts are perceived as having greater legitimacy than cases in which they do not, because 

the UK courts are defending British legal traditions from the ECtHR.74 This shift, then, is a 

key illustration of British distrust of powerful judiciaries and belief that British courts are 

better equipped to handle rights cases than the ECtHR, because of their understanding of 

British principles such as pragmatic legal interpretation and deference to Parliament. 

 

Political Relationship 

The idea that a unique, or superior, ‘British approach’ to human rights influences the UK’s 

perceptions of the European human rights system is most apparent in the political dynamics 

between Strasbourg and the British Government. The UK’s political relationship with 

Strasbourg reflects a number of tensions between balancing the state’s international legal 

obligations and human rights values with democratic governance and the public interest, as 
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well as broader concerns about the symbolism of ceding authority to a ‘foreign’ institution. 

Many of these tensions have their origin in the determination of the British Government and 

Foreign Office in the 1950s that, as an unincorporated international treaty, the ECHR 

should have little influence in Britain, save where the Government expressly welcomed it.75 

Yet following the creation of the Court, and the gradual expansion of its jurisdiction, the 

UK became embroiled in significantly more cases than it anticipated, setting off a historical 

resentment towards Strasbourg’s apparently excessive intervention in British affairs. 

 

This resentment has intensified over time. Particularly in recent years, the UK seems to have 

vehemently opposed decisions made by the ECtHR – especially those pertaining to national 

security or which (appear to) expand the power and influence of the ECtHR. The British 

media often insinuates that British institutions, especially parliament, and traditional British 

civil liberties and ‘common sense’ are under siege from human rights laws that allow 

criminals and terrorists to make spurious rights claims to avoid punishments.76 MPs draw 

on these narratives to reinforce the supremacy of parliament and to attempt to justify non-

compliance. Former Home Secretary, Theresa May’s claim that the ECtHR’s ‘crazy 

interpretation of our human rights laws’ prevented the UK from deporting a terror suspect 

to Jordan is a key example of this.77 Likewise, following the infamous prisoner voting case, 

Hirst v United Kingdom, headlines in tabloids like The Sun such as ‘Prison paedos “will get 

vote”’ and former Prime Minister Cameron’s assertion that ‘if Parliament decides that 

prisoners should not get the vote then I think they damn well shouldn’t’ helped to create the 

impression that Strasbourg is imposing its rulings on Britain at will, without considering the 

practical implications for Britons or understanding British law.78 These claims play on both 
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perceived and real differences between Britain and continental Europe, serving not only to 

delegitimise the ECtHR’s rulings, but also to legitimise defiance or minimisation of the UK’s 

international legal obligations as a necessary bulwark against European interference in long-

standing national practices and traditions.  

 

Resentment towards Strasbourg is further complicated by the fact that the ECtHR is often 

discussed and reported on inaccurately, particularly by the tabloid press, which regularly 

conflates concerns about the Convention system with concerns about other European issues 

and the EU.79 This conflation ties the Strasbourg Court to the perceived democratic 

illegitimacy of the EU and to the binding and automatically-effected nature of EU 

regulations, creating the impression that Strasbourg rulings are much more frequent and 

are enforced with much greater institutional power than they actually are. The UK’s decision 

to leave the EU has only exacerbated confusion, sparking debate about how ‘Brexit’ will 

affect human rights and whether Britain should renegotiate its position with Strasbourg as 

well.80 This in turn fuels public opposition to intervention in British political issues by an 

international court, and is a key factor in terms of understanding why the UK often feels 

aggrieved by Strasbourg rulings. 

 

Tensions in the relationship between the UK and ECtHR, and British perceptions of the 

illegitimacy of the ECtHR and HRA, reached a climax in the mid-2010s. The Conservative 

Party was re-elected to (majority) government in May 2015 in large part on a promise to 
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reassess the UK’s relationship with Europe, most notably through the referendum on British 

membership in the EU, but also through a parallel plan to ‘scrap Labour’s Human Rights 

Act and introduce a British Bill of Rights which will restore common sense to the application 

of human rights in the UK.’81 This plan built on the argument that the HRA requirement for 

British judges to ‘take into account’ ECtHR decisions has resulted in UK courts going to 

‘artificial lengths to change the meaning of legislation so that it complies with [the ECtHR’s] 

interpretation of the Convention rights’, and therefore undermines British judges’ capacity 

to come to their own interpretations based on ‘British’ – rather than ‘European’ – definitions 

of rights and law.82 The HRA, in this view, also undermines parliamentary sovereignty and 

democratic accountability by granting too much power to unelected (foreign and British) 

judges.  

 

Although plans to scrap the HRA have been shelved at least until after Britain has left the 

EU,83 they have been on the Conservative agenda for almost as long as the HRA has been 

in force, reflecting the sentiment that the exclusively British approach to human rights 

protection that existed prior to the HRA – non-entrenched rights and more deferential 

courts – is superior to the European approach. The plan also reflects the paradox of claiming 

ownership over the text of the ECHR yet resenting non-British interpretations of it; the 

policy document emphasises Britain’s commitment to ‘remain faithful to the basic principles 

of human rights’ of the original ECHR, while reversing Strasbourg’s and the HRA’s so-

called ‘mission creep that has meant human rights laws being used for more and more 

purposes.’84 In short, while the UK supports human rights norms in principle, the ECtHR’s 

interpretations of these norms lack legitimacy specifically because they come from outside 

the UK. The idea that a ‘British’ Bill of Rights that would essentially include most of the 

same rights as the ECHR could replace the HRA but hold a higher degree of legitimacy and 

public acceptance by virtue of being ‘British’ is a key indication of this.85 
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Why Don’t Rights Norms Stick? 

Part of the inability of the HRA and ECHR norms to ‘stick’ effectively in the UK may be 

explained by the level of support provided to government institutions after the HRA came 

into effect. The HRA was intended by its proponents to fundamentally transform British 

society through the development of a human rights culture. This aspiration to ‘inaugurate a 

gradual [cultural] transformation’ via the HRA is described by former Lord Chancellor, 

Lord Irvine: 

‘What I mean and I am sure what others mean when they talk of a culture of respect 

for human rights is to create a society in which our public institutions are habitually, 

automatically responsive to human rights considerations in relation to every 

procedure they follow, in relation to every practice they follow, in relation to every 

decision they take, in relation to every piece of legislation they sponsor.’86 

 

This assumption builds on the argument made by proponents of more formal, entrenched 

rights that existing common law was struggling to adequately protect human rights within 

the UK, but jars with the long-standing sense that rights are an intrinsic element of British 

political and legal identity by implying that the previous culture was lacking, or non-existent. 

Moreover, this ‘new culture’ has largely failed to eventuate, at least beyond the academic 

and legal circles that engage with the HRA and ECHR in their work.87 For the national-

level public authorities that do not have to engage with human rights on a daily basis, the 

HRA is often perceived something to react to, to defend and justify decisions against, largely 

because these government agencies have received little to no support or training on how to 

make their work compatible with the HRA. For the public at large, despite widespread 

support for human rights in general, the HRA has become mired in misconceptions – often 

articulated by government ministers and repeated by the media – that have grown to portray 

the HRA as flawed legislation that is often blamed for unpopular decisions and for granting 

too much power to unelected judges, foreign European institutions, and ‘undeserving’ 

claimants.88 Jane Gordon attributes this to an ‘institutional failure’ to establish any 
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mechanisms to support implementation of the HRA and to offer guidance to public 

authorities and government institutions on how to facilitate a human rights culture.89 The 

Labour Government noted that ‘with hindsight it is fair to say we took a lot of what we saw 

as the obvious benefits of the Human Rights Act for granted and…we didn’t spend enough 

effort on promoting it.’90 Similarly, the JCHR has asserted that ‘the Government has done 

nowhere near enough over the past decade to use the Human Rights Act as a tool to improve 

the delivery of public services’, arguing further that ‘this failure has contributed to the poor 

public image of the Act and “human rights” in general,’ allowing negative, often inaccurate, 

perceptions of the ECtHR and ECHR to flourish unchecked.91  

 

This points to the fundamental problem in the UK’s relationship with Strasbourg: the 

legislation intended to legitimate the ECHR by incorporating it into domestic law is not seen 

by many within the UK, as a legitimate instrument of human rights protection, because it 

does not ‘fit’ with the existing culture.92 Without public awareness and acceptance of the 

domestic legislation that ties the ECHR to British law, the Convention, Court and HRA are 

likely to continue to be viewed as ‘foreign’ institutions that do not adequately reflect the 

British rights culture, and therefore foster reluctance to comply. 

 

The Effect of the British Rights Culture on Compliance 

Despite political tensions, the UK has maintained, for the most part, one of the highest 

compliance rates in the Strasbourg system. As Alice Donald, Jane Gordon and Phillip Leach 

note, ‘the UK has among the lowest number of applications per year brought against it,’ as 

well as having only a relatively small number of these applications being declared admissible 

by the ECtHR.93 Moreover, of the 23,781 cases brought to the ECtHR against the UK 

between 1959 and 2016, the Court has found a violation of the Convention in only 312.94 In 
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Rights Act’ Human Rights Quarterly, 35(2), 2013, p.386–407. 
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94 European Court of Human Rights, ‘Overview: 1959-2016’, March 2017. Available at: 
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other words, the UK has only ‘lost’ approximately 1.3 per cent of the cases brought against 

it since the ECHR was incorporated into domestic law.95 This indicates that the HRA has 

been largely successful in improving human rights protections in the UK and filling gaps in 

the common law by reducing the number of cases taken to Strasbourg because they can now 

be dealt with more comprehensively at the national level.  

 

In instances where the ECtHR has found the UK in breach of the Convention, the UK has 

typically been quick to respond to the findings. The average length of time between the 

ECtHR making a final judgment and the Committee of Ministers adopting a final resolution 

on the UK’s satisfactory compliance with the judgment is approximately two years and four 

months, according to calculations by Başak Çalı and Alice Wyss.96 This points to the fact 

that the UK is generally willing and able to respond to judgments swiftly. It also helps to 

explain the UK’s relatively low repeat-case numbers, another indicator of a positive 
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Court that reached a judicial formation but were declared inadmissible or struck out before reaching the final 
judgment stage. The total number of cases that reached a judgment between 1959 and 2016 is 540, meaning 
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inflate the number of cases the UK appears to be ‘losing’ at Strasbourg, while the smaller numbers are drawn 
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violation (as opposed to those that reached a judgment but were settled or concluded at preliminary stages) 
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Case Database. A similar study by Dia Anagnostou and Alina Mungiu-Pippidi from 2014 also suggests that 
the UK executes its judgments within an average of 23 months (the fastest average of the states included in 
their study). By contrast, according to the HUDOC Case Database, the ECtHR’s ‘worst offenders’, such as 
Russia, Italy, and Turkey, each have multiple cases that have been pending execution for over a decade, as 
well as much higher numbers of cases under enhanced supervision and more repetitive cases. Başak Çalı 
and Alice Wyss, ‘Why Do Democracies Comply with Human Rights Judgments? A Comparative Analysis 
of the UK, Ireland and Germany’, SSRN Working Paper, 26 August 2009, p.11. Available at: 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1462281 (accessed 10 August 2016); Dia Anagnostou 
and Alina Mungiu-Pippidi, ‘Domestic Implementation of Human Rights Judgments in Europe: Legal 
Infrastructure and Government Effectiveness Matter’, European Journal of International Law, 25(1), 2014, 
p.217; Council of Europe Department for the Execution of Judgments of the ECHR, HUDOC-EXEC Case 
Database. Available at: http://hudoc.exec.coe.int/eng#{"EXECDocumentTypeCollection":["CEC"]} 
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approach to compliance with ECtHR decisions. According to the 2014 Ministry of Justice 

report on the Government’s response to human rights judgments, the UK had only twenty-

seven cases pending satisfactory compliance with the Committee of Ministers at the end of 

2013.97 Of these, nineteen were leading, or new, cases, suggesting that the UK deals with 

most of its judgments before repeat offences can occur. These figures have shifted somewhat 

in 2016; only five of the nineteen UK cases being supervised by the Committee of Ministers 

are leading (non-repeat) cases, and thirteen of the cases are now under enhanced 

supervision, meaning that the Committee is thus far not satisfied with the measures taken 

by the UK Government to amend the violations found in those cases.98 The bulk of the 

enhanced supervision cases are repetitive cases following Hirst v United Kingdom (prisoner 

voting) and McKerr v United Kingdom (failure to adequately investigate deaths in Northern 

Ireland in the 1980s and 90s).99 The shift to enhanced supervision reflects the UK’s 

obstinacy in regards to a few key politically sensitive issues, as their refusal to comply with 

older cases requires the Committee to liaise with the British Government for an increasing 

period of time and allows for clone cases to reach the ECtHR. 

 

Nonetheless, the Council of Europe’s Department for the Execution of Judgments asserts 

that it often relies on the United Kingdom and similar ‘good’ compliers to lead by example 

‘to push reluctant member states [to implement Strasbourg judgments].’100 The UK’s strong 

compliance record in the face of political tensions highlights the value it places on human 

rights protection and adhering to the rule of law, because, as former Attorney-General, 

Dominic Grieve, asserts, ‘it is only by setting an example at home that the UK is able to 

exert influence in the international arena and retain the moral authority to intervene and to 

enforce international law.’101 
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Compliance 

One of the clearest examples of the UK’s willingness to comply with difficult cases is A. and 

Others v United Kingdom in 2009.102 The applicants had been detained preventatively as 

suspected terrorists by UK authorities pursuant to the Anti-Terrorism, Crime and Security 

Act 2001 and a derogation from Article 5 ECHR (the right to liberty and security) made by 

the UK following the September 11 attack in 2001. The ECtHR Grand Chamber found that 

the UK had unlawfully detained the suspects, and ordered the UK to pay reparations. The 

Home Secretary, Jacqui Smith, asserted that the Government was ‘very disappointed’ with 

the ruling, although the compensation was paid quickly.103 

 

Interestingly, the case followed an earlier House of Lords declaration from 2004, in A. v 

Secretary of State for the Home Department (commonly known as the Belmarsh case), that the 

Article 5 derogation was incompatible with the ECHR because it discriminated between 

nationals and non-nationals by only permitting preventative detention of the latter.104 

Although the Government eventually amended its terrorism legislation to make the 

detention and deportation provisions more consistent with the ECHR, and rescinded the 

derogation from Article 5, the Lords’ ruling initially triggered a warning from the Home 

Secretary at that time, Charles Clarke, that the Government was ‘clearly minded to renew’ 

the legislation, rather than amend or repeal it.105 More importantly, when the case reached 

the ECtHR, the British Government attempted to overturn the Belmarsh decision, arguing 

that the Lords’ ruling was questionable. Ultimately, Strasbourg corroborated the Lords’ 

decision, noting that in ‘the unusual circumstances’ of a government appealing the 

conclusions of its own highest court, the ECtHR ‘considers that it would be justified in 

reaching a contrary conclusion only if satisfied that the national court had…reached a 

conclusion which was manifestly unreasonable.’106 

 

Strasbourg evidently did not believe the Belmarsh decision was ‘manifestly unreasonable’, 

and the UK’s claim was subsequently dismissed. To this end, the Lords’ decision in Belmarsh 
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may have softened the blow from Strasbourg’s A. and Others decision by establishing the need 

for equal treatment of national and non-national suspects in British case law, and thus 

granting the Lords’ and Strasbourg’s decisions more legitimacy in the view of the 

Government, because they reached the same conclusion. This helps to explain the UK’s 

willingness to comply despite the Government’s initial pushback and strong public support 

for stricter anti-terror laws, as Strasbourg’s ruling was bolstered by British law, and vice 

versa, meaning the Government had no legal avenue through which to pursue non-

compliance and ultimately felt compelled to respect the decisions. In this sense, A. and Others 

draws attention to the importance in the British legal tradition of respecting the rule of law, 

if not the substantive law itself. The case’s legitimacy stems from the fact that all possible 

legal avenues were exhausted, rather than from persuasive legal reasoning or institutional 

legitimacy of the ECtHR.107 Thus, the norm acceptance process was largely endogenously 

motivated; the UK’s own perceptions about the importance of the principle of the rule of 

law represented a stronger normative ‘push’ than external forces. This is an important 

finding in terms of understanding how conceptions of rights and law inform compliance, as 

it demonstrates that compliance is not necessarily a top-down process of norm diffusion and 

international socialisation, or the result of domestic institutions pressuring governments to 

act. Rather, norm acceptance and decisions to comply come from a more diverse range of 

sources that are contingent on the receiving state’s own culture and pre-existing principles. 

 

A similar commitment to rule of law principles in the face of a politically sensitive judgment 

rests in the case Othman (Abu Qatada) v United Kingdom.108 The Abu Qatada case is related to 

A. and Others – extremist Islamic cleric and terror suspect, Abu Qatada, was one of the 

applicants awarded compensation for being indefinitely detained – but concerns the UK 

Government’s efforts to deport Qatada to Jordan, where he was likely to be tried in criminal 

proceedings on evidence obtained through the torture of third parties. The ECtHR ruled 

that while the UK was generally within its rights to deport any non-nationals considered to 

be threats to national security, the deportation would in this case constitute a violation of 
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108 Othman (Abu Qatada) v United Kingdom, App no. 8139/09 (ECtHR, 17 January 2012). 



 119 

the Article 6 ECHR right to a fair trial as long as the possibility that Jordanian authorities 

would use evidence obtained through torture remained.109 Although the Cameron 

Government had reached an agreement with the King of Jordan that the evidence would 

not be used against Qatada, the ECtHR expressed concerns that these assurances were not 

reliable given Jordan’s human rights record.110 In making its ruling, the ECtHR disagreed 

over the violation of Article 6 with the House of Lords – which had unanimously affirmed 

in February 2009 that the Government’s assurances from Jordan were sufficient to allow 

deportation – although it concurred with the conclusions of the earlier judgment made by 

the (lower) Court of Appeal.111  

 

The ruling was fiercely criticised for preventing the UK from being to take control of its 

own national security, and triggered calls for the UK to push to reform the Strasbourg 

system, or even temporarily derogate from the Convention in order to deport Qatada 

without being found in breach of Article 6 by the ECtHR.112 Home Secretary May 

emphasised the steep costs of compliance for the UK, arguing that if the ECtHR had not 

‘moved the goalposts’ by reading the Convention so broadly, the UK could have deported 

Qatada over a decade earlier, and saved £1.7 million in legal fees.113 Yet the government 

ultimately took great care to ensure it deported Qatada in accordance with the ECtHR’s 

judgment, securing more substantive assurances from Jordan to ensure that evidence 

obtained through torture would not be used in Qatada’s trial.114 In the same speech to 

Parliament following Qatada’s deportation in which she had criticised the Strasbourg 

decision, May also stressed the Government’s commitment to respecting the rule of law in 

the face of challenging cases: 
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‘I want to make it clear that the Government have succeeded in deporting Qatada by 

respecting the rule of law at each and every stage of the process. We did not ignore 

court judgments we did not like. We did not act outside the law. We did what was 

right. And for a civilised nation, that is something of which we should be immensely 

proud.’115 

 

As with A. and Others, the Qatada case draws attention to the UK’s stated commitment to 

upholding the rule of law, as well as serving as an international role model. Qatada especially 

demonstrates this commitment, given that, unlike in A. and Others, where the British courts 

agreed with Strasbourg and the Government felt bound by its own legal system as well, in 

Qatada the Government had the support of the House of Lords and could have relied on this 

support to justify action contrary to the ECtHR ruling. Moreover, the case played out 

contemporaneously with the Hirst prisoner voting case, in which Prime Minister Cameron 

emphatically ‘defied’ Strasbourg’s ruling in order to uphold the decision of the Parliament; 

political will for supporting the decisions of domestic institutions would likely have been 

strong enough to support non-compliance on the Qatada case as well.  

 

To this end, it is clear from both the A. and Others and Abu Qatada cases that (like most modern 

democracies) the UK grapples with cases where individual human rights clash with national 

security and give rise to issues surrounding the rights of (seemingly undeserving) criminals 

and terror suspects. For the most part, however, these clashes tend eventually to give way 

to an underlying recognition of the importance of upholding the principles of rule of law 

that the UK sees itself as having invented. While UK Governments often vacillate on how 

to proceed with controversial cases, they eventually decide in favour of complying, pushing 

themselves to implement Strasbourg judgments, not because they agree with the ruling, but 

in order to maintain domestically-cultivated self-perceptions of the UK as a rights-

protecting, rule of law-upholding ‘civilised nation.’ 

 

Non-Compliance 

Despite the existence of a rights culture that broadly accepts (if sometimes reluctantly) the 

importance of complying with international legal commitments, there remains one now-

infamous case in which the United Kingdom has, to date, flatly refused to comply with the 
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ECtHR’s ruling – Hirst v United Kingdom.116 The ECtHR first found the UK’s blanket ban on 

prisoners voting in breach of the right to free elections under Article 3 Protocol 1 ECHR in 

2005. Successive governments and parliaments have failed to resolve the issue of prisoner 

voting since – Parliament firmly rejected a proposal that would have brought the UK in line 

with the Convention in 2012, while Prime Minister Cameron went so far as to claim that the 

idea of allowing prisoners to vote made him ‘physically ill.’117 Despite a growing collection 

of repetitive cases accumulating before the ECtHR,118 and warnings from the institution that 

usually plays a role in encouraging compliance, the JCHR, that future elections could be 

declared illegal or invalid,119 Strasbourg has noted that there is ‘no evidence that Parliament 

has ever sought to weigh the competing interests or to assess the proportionality of a blanket 

ban on the right of a convicted prisoner to vote.’120 

 

The Hirst case has triggered fierce criticism of the ECtHR from numerous British MPs, 

particularly (but not exclusively) from the Conservative and UK Independence (UKIP) 

Parties. The ECtHR has been accused of overreaching its mandate to interfere in domestic 

issues, and of undermining parliamentary sovereignty by subverting the decision-making 

authority of the democratically elected parliament to an ostensibly undemocratic 

international court.121 This has fed into broader debates about the perceived legitimacy of 

the entire Strasbourg system, an issue which is best demonstrated by the fact that many of 

the MPs participating in the debate on the proposed Voting Eligibility (Prisoners) Draft 

Bill in 2012 emphasised constitutional and sovereignty-driven concerns about the 
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Strasbourg court intruding in an issue that should be determined by the domestic 

Parliament, rather than the substantive issue of prisoners’ electoral disenfranchisement.122 

Claims from MPs that the case is ‘an infringement of the UK Parliament’s right to decide on 

matters which are fundamental to the British way of life’ and that allowing criminals to vote 

would make ‘a mockery of justice’ highlight concerns that, rather than trusting the UK to 

protect human rights itself, the ECtHR interferes in domestic issues about which it knows 

little, ultimately to the detriment of the UK public.123 

 

The refusal to comply in this instance clearly arises from the perception that the British legal 

system, with its emphasis on politically-determined limits on rights and on ‘common sense’ 

balancing of the rights of individuals against the needs of society at large, is superior to the 

Strasbourg system when it comes to appreciating the specific legal needs of the UK. The 

UK takes issue with the Court’s interpretations of Convention rights, which are often seen 

as taking an abstract, philosophical approach to the Convention without considering the 

practical implications of how their rulings will affect British society. Former Conservative 

Justice Secretary, Chris Grayling, argued that the UK: 

‘cannot go on with a situation where crucial decisions about how this country is run 

and how we protect our citizens are taken by the ECHR and not by our parliament 

and our own courts…[We] will make sure that we put Britain first and restore 

common sense to human rights in this country.’124 

 

Thus, the ‘push’ in this case towards defending these traditions by not complying is greater 

than the ‘pull’ of pressure from Strasbourg or other domestic institutions encouraging 

compliance. This explains why British criticism of the ECtHR is fiercest when the cases 

threaten the authority of British institutions such as Parliament, or pertain to the rights of 

criminals and terrorists – people whom the British public believe have rescinded their right 
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to have human rights by harming British society. The criticism reflects the idea that rights 

correspond to responsibilities and that there are ‘common sense’ limits to negative liberty 

where public safety is at stake. This view, and the Conservatives’ plan to curtail the influence 

of the ECtHR and HRA in British law, capitalises on perceptions that the Strasbourg system 

is ‘foreign’ and does not adequately respect British cultural and legal traditions. 

 

Identity, Legitimacy, and Compliance: Defending the British Rights Culture 

The cases above highlight the substantial impact of the British conception of rights and law 

on compliance. The preference for politically-determined rights and parliamentary 

sovereignty over judicial review, and public narratives that portray the British rights 

tradition as ancient, unique, and inherently sensible contribute to a belief that the ECtHR 

cannot appreciate the British rights culture’s idiosyncrasies. This perception, which serves 

as a lightning rod for Eurosceptic sentiments towards the ECtHR, has particular 

implications for understanding compliance in terms of how British sovereignty and national 

identity inform British understandings of the role of international law and human rights 

norms. In particular, the UK appears to view international law as a means to affirm its own 

normative preferences, rather than to receive external norms or be socialised into an external 

culture that limits or threatens the UK’s existing values and identity. Similar ideas have been 

explored by Çalı and Wyss, who point to the emphasis the UK places on using its human 

rights tradition to set an example for other states to suggest that British human rights ‘are 

exported rather than imported concepts.’125 

 

In a speech to the British Council in 2004, then Chancellor, Gordon Brown, argued that 

British identity is not based on ‘traditional’ identifiers such as race or religion, but on ‘the 

values we share and…the way these values are expressed through our history and our 

institutions.’126 Human rights are a central component of this identity, as are the principles 

of parliamentary democracy, and respect for the rule of law. These values are evident in the 

UK’s compliance record with the ECtHR; the UK regularly complies with ECtHR 

judgments, including judgments with which it substantively disagrees, because it has made 

a commitment and feels compelled to uphold it to maintain its rule of law-following identity. 
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Stevenson (ed), Moving Britain Forward: Selected Speeches 1997-2006, (London: Bloomsbury, 2006), p.7. 
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Tensions only arise when the ECtHR’s interpretations of the Convention vary so drastically 

from the UK’s that they fundamentally compromise British understandings of rights – as 

with the Hirst case. To this end, the UK appears to perceive the ECtHR as being more 

legitimate, and is thus more willing to comply, when it takes stances that closely match 

Britain’s own interpretation of rights: individual, intrinsically guaranteed, enhanced and 

defended by the democratic parliament. This legitimacy diminishes the further Strasbourg’s 

approach moves away from the UK’s, while the likelihood that the UK will actively resist 

complying with the judgment increases. 

 

Conclusion 

This chapter has argued that the narrative of a distinctly ‘British’ approach to human rights 

plays a critical role in shaping how the United Kingdom determines the legitimacy of 

international norms and the judgments of the European Court of Human Rights. This 

approach is characterised by a particular way of thinking about rights, determined by the 

distinct nature of legal traditions such as parliamentary sovereignty, political 

constitutionalism, and weak judicial protection in light of a widely (though not universally) 

accepted interpretation of rights as Enlightenment-style civil liberties and freedoms rather 

than modern, codified human rights. The mythology of the British conception of rights as 

an 800-year old tradition underpins the UK’s interactions with Strasbourg, perpetuating an 

assumption that although the ECHR is informed by, and closely related to, British 

conceptions of rights, the UK’s own rights culture ultimately remains ‘better’ at upholding 

the particular rights needs of the UK.  

 

In this sense, the UK’s relationship with Strasbourg is driven by a determination to ensure 

that ‘British’ rights are protected first and foremost by the British legal system, rather than 

by ‘foreign’ European institutions. The British approach to compliance, then, centres around 

upholding – if not outright defending – the domestic rights culture against external, 

European interference. The perception that rights are better protected ‘at home’ than in 

Europe is the primary means by which the UK assesses the legitimacy of European human 

rights rulings and decides to comply with the ECtHR’s rulings; the more closely ECtHR 

judgments resonate with this British approach, the more willing the UK is to comply.  

 

The process of deciding to comply therefore occurs in the context of balancing international 

commitments and serving as an example of a rights-respecting state with the need preserve 
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unique British values and traditions. This tension offers insight into why the UK drags its 

heels on compliance with cases that conflict with British ‘common sense’ notions of who is 

deserving of rights protection or which are perceived as undermining parliamentary 

sovereignty and the domestic constitutional order. Yet it also sheds light on why the UK 

ultimately takes great care to meet the obligations set by Strasbourg: if the UK truly sees 

itself as the home of human rights, democracy, and the rule of law, respecting its 

international human rights commitments – however reluctantly – is an essential component 

of this identity. To this end, the UK case reveals that the domestic rights culture and 

understandings of law that determine the British perceptions of the legitimacy of European 

and international laws and norms can generate both resistance and willingness to comply in 

equal measure. 
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Chapter Four | Germany 
 

 

Introduction 

The German human rights story is one of transformation. Reeling from its experience as the 

perpetrator of some of the most extreme violations of human rights and abuses of state power 

under the National Socialist (Nationalsozialismus, or Nazi) regime between 1933 and 1945, 

post-war Germany has fought to entrench democratic principles as well as respect for 

human rights and the rule of law in its constitutional order and political culture. This process 

of ‘coping with’ or ‘working through the past’ (Vergangenheitsbewältigung)1 and the total 

reconstruction of German post-war national identity has paid off; the German human rights 

system is one of the most comprehensive in Europe, while the development of a new, 

thoroughly Europeanised identity has helped to make the state particularly receptive to 

participation in the Strasbourg human rights system and to compliance with the judgments 

of the ECtHR. 

 

This chapter examines the effect of the German rights culture and attitudes towards Europe 

on German actors’ perceptions of the legitimacy of the Strasbourg system and their decisions 

to comply with ECtHR judgments. In particular, the chapter argues that the post-war 

German rights culture – grounded in notions of strong judicial oversight to protect 

democratic values, openness to international cooperation, and pride in the creation of a 

constitutional order which places respect for human rights at its heart – contributes to an 

understanding of compliance with ECtHR judgments as fait accompli, even with politically 

sensitive or technically challenging judgments. This understanding is most evident in the 

fact that – unlike in other older European democracies with long human rights heritages – 

debates over the democratic or substantive legitimacy of the ECtHR have not gained 

traction in the mainstream human rights discourse. Instead, the ECtHR enjoys widespread 

acceptance as an extension of the highly-respected German judiciary, with compliance 

viewed as a necessary component of being a rule of law-respecting state.  

 

                                                        
1 See Jan-Werner Müller, Constitutional Patriotism (Princeton: Princeton University Press, 2007), p.17; 
Timothy Garton Ash, ‘The Truth About Dictatorship’, New York Review of Books, 19 February 1998. 
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Thus, the German case provides valuable insight into the way states assess the legitimacy of 

human rights judgments and decide to comply with them. Germany demonstrates that 

perceptions of the legitimacy of human rights institutions can become so firmly entrenched 

that, even when the norms or judgments they pass down are controversial, decisions to 

comply are almost automatic, rather than the result of conscious assessments of the ‘fit’ of 

individual judgments with the national culture. Nonetheless, the careful and nuanced 

debates amongst German actors, especially the powerful Federal Constitutional Court, over 

the precise balance between supranational oversight and sovereign autonomy demonstrates 

that even broad acceptance of Strasbourg and general willingness to comply is contingent 

on the particular conceptions of human rights and international law that stem from 

Germany’s domestic cultural and historical experience. 

 

The German Legal System 

The centrepiece of the modern German legal system is the Grundgesetz (the constitution or 

Basic Law). Enacted in the Federal Republic of Germany (Bundesrepublik Deutschland, BRD) 

in 1949, the Basic Law outlines some of the most comprehensive constitutional rights 

protections in Europe and is binding on all federal and state authorities. The Basic Law also 

entrenches the notion of human dignity at the core of the German constitutional order; 

Article 1(1) states that ‘Human dignity shall be inviolable. To respect and protect it shall be 

the duty of all state authority’, while Article 1(2) states that ‘The German people therefore 

acknowledge inviolable and inalienable human rights as the basis of every community, of 

peace and justice in the world.’2 In addition to this, the Preamble to the Basic Law notes that 

its creation was ‘inspired by the determination to promote world peace as an equal partner 

in a united Europe’, highlighting the pre-eminent position of human rights and international 

cooperation in the German legal culture.3  

 

The Basic Law is interpreted and protected by the powerful Bundesverfassungsgericht (Federal 

Constitutional Court, or BVerfG). Established in 1951 in the city of Karlsruhe, the BVerfG 

is understood as the foremost defender of human rights in Germany. The BVerfG has 

exceptionally strong powers of oversight and review of legislation, including being able to 

overturn legislation that contradicts the Basic Law and to create temporary laws or edicts 

                                                        
2 Grundgesetz für die Bundesrepublic Deutschland [Constitution for the Federal Republic of Germany], 23 May 
1949. BGBl. 1949 I, 1. Article 1. 
3 Grundgesetz, preamble. 
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to fill the gaps left by unconstitutional statutory law.4 The Federal Court of Justice 

(Bundesgerichtshof), the Federal Administrative Court (Bundesverwaltungsgericht), and the 

Land-based regional courts, which sit below the BVerfG, are bound by the BVerfG’s rulings 

and by the provisions of the Basic Law, meaning that constitutionally protected rights are 

embedded firmly in all levels of judicial practice.5  

 

Rights are also protected and scrutinised by the parliament and government agencies. The 

German Federal Parliament (Deutscher Bundestag) is bicameral, consisting of the directly-

elected lower house (Bundestag) which represents the general population, and the Federal 

Council (Bundesrat) whose representatives are delegated by the state governments. The 

Committee on Human Rights and Humanitarian Aid and the Legal Affairs Committee are 

predominantly responsible for considering the human rights implications of legislation. 

Although it is broadly understood that human rights affect all areas of policy and that all 

legislation should be drafted to be in keeping with the Basic Law and Germany’s 

international human rights commitments, there also exists a perception that human rights 

are a matter for experts.6 As such, the eighteen representatives sent by the Bundestag to the 

Parliamentary Assembly of the Council of Europe (PACE) tend to be the parliamentarians 

most likely to be aware of, and to discuss in parliament, European-level human rights issues 

and Strasbourg cases.7 The Federal Government reports annually to the Human Rights and 

Legal Affairs Committees on the execution of Strasbourg judgments, and the Commissioner 

for Human Rights at the Federal Ministry of Justice is responsible for disseminating 

information about Strasbourg cases, including translations of relevant cases concerning 

Germany and other states to the state Ministries of Justice.8 

 

The German Federal system adds an additional sub-national layer to the German legal 

sphere. Each of the sixteen Länder (states) has its own constitution with some human rights 

                                                        
4 Alice Donald and Philip Leach, Parliaments and the European Court of Human Rights, (Oxford: Oxford 
University Press, 2016), p.2. 
5 Christoph Gusy and Sebastian Müller, ‘Supranational Rights Litigation, Implementation and the Domestic 
Impact of Strasbourg Court Jurisprudence: A Case Study of Germany’, Project report for the JURISTRAS 
project, Bielefeld, 2008, p.4; Elisabeth Lambert Abdelgawad and Anne Weber, ‘The Reception Process in 
France and Germany’ in Helen Keller and Alec Stone Sweet (eds), A Europe of Rights: The Impact of the ECHR 
on National Legal Systems, (New York: Oxford University Press, 2008), p.120. 
6 Donald and Leach, Parliaments and the European Court of Human Rights, p.17. 
7 Ibid, p.22. 
8 Gusy and Müller, ‘Supranational Rights Litigation, Implementation and the Domestic Impact of 
Strasbourg Court Jurisprudence’, pp.12-13. 
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protections as well as their own state-level administrative, criminal, and constitutional 

courts, although these are ultimately subordinate to the Federal Courts and the Basic Law. 

Germany has been further impacted by the incorporation of two separate states into the 

Federal Republic; the Saar Protectorate in 1957, and the German Democratic Republic 

(Deutsche Demokratische Republik, DDR) in 1990. Following the Saar Protectorate’s 

incorporation into the Federal Republic in 1957, the territory rescinded its status as a 

Contracting Party to the ECHR and as an associate member of the Council of Europe, and 

the rights of the European Convention on Human Rights (ECHR) were applied in 

accordance with the laws of the Federal Republic of Germany. Likewise, upon reunification 

of the DDR with West Germany in 1990, the Federal Republic informed the Council of 

Europe that the Convention would also be applicable in the former East German territory.9 

 

Status of the ECHR in German Law 

The Federal Republic of Germany became a full member of the Council of Europe on 13 

July 1950, having previously only participated as an associate member without voting 

rights. Shortly after becoming the Council’s fourteenth member, West Germany signed the 

ECHR on 4 November 1950 and ratified it on 5 December 1952. West Germany also 

accepted the jurisdiction of the ECtHR on 5 July 1955, and was one of the first states to 

recognise the right of individual petition at Strasbourg, a feature that closely reflects the 

right of German citizens to complain to the Federal Constitutional Court for breaches of 

their Constitutional rights (Verfassungsbeschwerde) established in 1951.10 

 

Germany’s dualist legal system required that the ECHR be incorporated into German 

domestic law in order to be given effect. The German approach to incorporating 

international law has been described by the former President of the BVerfG, Hans-Jürgen 

Papier, as a form of ‘moderate dualism’, meaning that, rather than ‘copying’ the Convention 

rights into an equivalent piece of domestic legislation as in other dualist systems, 

incorporation in Germany entails recognising international law as a legitimate source of 

domestic law.11  In other words, the incorporating law – in the case of the ECHR, the Act 

                                                        
9 Andreas Zimmermann, ‘Germany’, in Robert Blackburn and Jörg Polakiewicz (eds), Fundamental Rights in 
Europe: The European Convention on Human Rights and its Member States, 1950-2000, (New York: Oxford 
University Press, 2001), pp.336-337. 
10 Lambert Abdelgawad and Anne Weber, ‘The Reception Process in France and Germany’, p.112. 
11 Hans-Jürgen Papier, ‘Execution and Effects of the Judgments of the European Court of Human Rights in 
the German Judicial System’, in Council of Europe, Dialogue between Judges, Strasbourg: Publications Unit of 
the European Court of Human Rights, November 2006, p.46. See also Beate Rudolf, ‘Human Rights in 
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on the Convention for the Protection of Human Rights and Fundamental Freedoms12 – 

‘merely points to the international treaty that is being incorporated’, and allows the treaty 

norms as well as the interpretation of them by other international actors to be applied in 

German law while retaining their status as international law.13 

 

In light of the inclusion of international law as a form of domestic law, the Convention holds 

the status of ordinary statute law in the German legal hierarchy. In accordance with the 

Basic Law’s Article 25 provision that international law ‘shall take precedence over the laws 

and directly create rights and duties for the inhabitants of the federal territory’, the 

Convention sits above Federal and Land law, and can overrule subsequently enacted 

legislation under the lex specialis derogat legi generali principle.14 Formally, the Convention is 

subordinate to, and therefore cannot take priority over, the Basic Law. However, the 

BVerfG recognises its importance as an ‘interpretational aid’, holding in a landmark decision 

in 1987 that the ECHR and the case-law of the ECtHR ‘are also to be taken into account, 

insofar as this does not lead to a restriction or derogation of basic-rights protection under 

the Basic Law’.15 Christian Tomuschat suggests that the phrase ‘take into account’ 

(berücksichtigen) is ‘much weaker than the usual terminology which would use words such as 

“comply with” and “abide by”.’16 The language thus represents a key source of leeway for 

domestic courts to disregard Strasbourg jurisprudence if it is deemed necessary. 

Nonetheless, the BVerfG acknowledges the intention of the German government to uphold 

its international legal commitments, having noted in the same judgment that: 

‘it cannot be assumed that the legislature, insofar as it has not clearly declared 

otherwise, wishes to deviate from the Federal Republic of Germany’s international 

treaty commitments or to facilitate violation of such commitments.’17  

 

                                                        
Germany – A View from Germany’s National Human Rights Institution’, International Journal of Legal 
Information, 44(1), 2016, p.52. 
12 Gesetz über die Konvention zum Schutze der Menschenrechte und Grundfreiheiten [Act on the Convention for the 
Protection of Human Rights and Fundamental Freedoms], 7 August 1952. BGBl. 1952 II, 685. 
13 Rudolf, ‘Human Rights in Germany’, p.52. 
14 Zimmermann, ‘Germany’, p.338. 
15 BVerfGE 74, 358, 26 March 1987, para 370 (known as ‘Unschuldsvermutung’). 
16 Christian Tomuschat, ‘The Effects of the Judgments of the European Court of Human Rights According 
to the German Constitutional Court’, German Law Journal, 11(5), 2010, p.523. 
17 BVerfGE 74, 358, 26 March 1987, para 370. 
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To this end, the BVerfG has established a positive commitment to applying and enforcing 

the ECHR in German law by elevating the Convention to the jurisdiction of the BVerfG 

and thus embedding it firmly in the top tier of the German constitutional hierarchy.  

 

Germany’s willingness to ratify and incorporate the ECHR can be explained in part by the 

already extensive system of rights protections established under the Basic Law in 1949. 

Similarities in the text of the Basic Law and ECHR enabled Germany to accept the 

Convention and most of its additional Protocols quickly and with few reservations or 

adjustments to domestic law.18 The more infamous reason for Germany’s adoption of the 

ECHR, however, lies in its immediate past experience with human rights abuse. Germany’s 

quick and wholehearted implementation of its ECHR commitments was paramount for 

being recognised as a ‘sovereign equal’ in Europe and the greater international community.19 

This was perhaps especially important given that the Council of Europe and ECHR were 

created to prevent European states from returning to the totalitarianism and abuse of human 

dignity that characterised the Nazi regime, as well as to counter the Communist regimes in 

Eastern Europe and East Germany. These experiences have had a lasting impact on German 

understandings of human rights, European integration, and international law, both by 

informing the post-war political and legal system, and in developing a thoroughly pro-

compliance rights culture. 

 

The German Human Rights Culture: Defending Rights through Law and International 

Cooperation 

The contemporary German human rights culture is the legacy of both a recent history 

fraught with totalitarianism, and endeavours to overcome and move on from that past. The 

most notable influence on modern conceptions of human rights and legal protections, of 

course, is Germany’s experience of gross human rights violations and abuse of authority 

under the National Socialist regime. In coming to power through democratic processes in 

the weak and politically fragmented Weimar Republic, and by consolidating his regime 

through law, Nazi Chancellor, Adolf Hitler, exposed major frailties in existing democratic 

                                                        
18 Germany has ratified all the additional Protocols except Protocol 7 (concerning expulsion of aliens, 
equality between spouses, and fair trials), and Protocol 12 (non-discrimination). Lambert Abdelgawad and 
Weber, ‘The Reception Process in France and Germany’, p.112. 
19 Ibid, p.115. 
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and rule of law principles.20 The judiciary and legal scholars of the time have become 

infamous for providing philosophical and jurisprudential justifications for National Socialist 

ideology, including the complete erasure of Enlightenment- and natural law-based notions 

of inalienable rights and individual protection in relation to the state from the Nazi legal 

system.21 Their complicity left post-war Germany with a profound mistrust of the legal 

system, revealing the need for much stronger, explicit protections of people and democratic 

principles within Germany and across Western Europe.22 Post-war Germany, under the 

supervision of the Allied Powers, thus sought a total rupture from the legal and political 

institutions of the Nazi state, and indeed the weak democratic institutions of the preceding 

Weimar Republic. As exiled German legal scholar, Hans Kelsen, argued in 1945, in order 

to establish a ‘democratic Germany that will join international organizations’, there could be 

‘no continuity between the defeated Nazi state and the new, democratic Germany.’23 What 

is important here, then, is that the need to step out of the shadow of the National Socialist 

system and demonstrate wholehearted commitment to a peaceful regional and world order 

instigated the creation of powerful institutions like the new constitutional court and the 

Basic Law, whose core democratic structures, such as the separation of powers and the weak 

position of the President, cannot be amended or repealed.24 The creation of strong 

democratic institutions, in conjunction with an elite consensus over the need for them, has 

                                                        
20 On the history of the Third Reich and Weimar Republic see Robert Gellately, Backing Hitler: Consent and 
Coercion in Nazi Germany, (New York: Oxford University Press, 2001). 
21 Perhaps the most infamous contributor to the legalisation of the Nazi state was Carl Schmitt, whose 
argument that law is legitimated only through the power of the state served as a core principle for 
interpreting all German law in line with Nazi ideology. Constitutional lawyers such as Ernst Rudolf Huber 
further cemented this positivist understanding, arguing that it is ‘impossible to measure the laws of the Führer 
against a higher concept of law’. Volker Neumann, ‘Carl Schmitt’, in Arthur J. Jacobson and Bernhard 
Schlink (eds), Weimar: A Jurisprudence of Crisis, translated by Belinda Cooper, (Berkeley: University of 
California Press, 2000), pp.280-290; E.R. Huber, ‘Die Deutsche Staatswissenschat’ Verfassungsrecht des 
Grossdeutschen Riches (2nd edn, 1939), cited in Augusto Zimmermann, ‘Legislating Evil: The Philosophical 
Foundations of the Nazi Legal System’, International Trade and Business Law Review, 13, 2010, p.236.  
22 Ingo Müller, Hitler’s Justice: The Courts of the Third Reich, translated by Deborah Lucas Schneider, 
(Cambridge, MA: Harvard University Press, 1991), pp.68-81. 
23 In Ibid, p.204. There is, however, some continuity between Germany’s post-war legal order and its 
Weimar and Imperial orders. The Weimar Constitution, ineffective as it ultimately was, contained a section 
entitled ‘Basic Rights and Duties of the Germans’, enumerating a number of civil liberties such as freedom of 
speech and property rights, as well as social rights such as the right to work. Arthur J. Jacobson and 
Bernhard Schlink, ‘Constitutional Crisis: The German and American Experience’, in Jacobson and Schlink 
(eds), Weimar: A Jurisprudence of Crisis, p.11. Similarly, modern German judicial interpretation has its origins 
in principles of positivism and formalism that stem from the 19th Century, although the extreme formalism of 
the 19th Century has mostly been abandoned for a more flexible, dynamic approach to interpretation. See 
Michaela Hailbronner, Traditions and Transformations: The Rise of German Constitutionalism, (Oxford: Oxford 
University Press, 2015), p.71-75; Zdeněk Kühn, ‘Worlds Apart: Western and Central European Judicial 
Culture at the Onset of the European Enlargement’, American Journal of Comparative Law, 52(3), 2004, p.537. 
24 Grundgesetz, Article 79(3). 
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in turn played a vital role in facilitating a constitutional and political culture of respect for 

democracy, the rule of law, and human dignity.  

  

German defeat in the Second World War, the collapse of the Nazi regime, and occupation 

by the United Kingdom, United States, France and the Soviet Union therefore represented 

a ‘critical juncture’ for Germany.25 In the wake of these events, German elites faced the 

enormous challenge of rebuilding the Western half of their country (the Eastern half, 

occupied by the Soviet Union, fell to the communist regime under the DDR) without 

returning to the traditional constructions of nationalism and the German Sonderweg (special 

path) that led to two wars in a single half-century and to the rise of National Socialism in 

the first place. To this end, German leaders were given the opportunity to develop a 

completely new national identity and democratic culture. In the realm of human rights, this 

new culture has emerged most clearly through two main streams: first, through the creation 

of a new democratic system entrenching human rights and judicial oversight; and second, 

through Europeanisation and the linking of the German rights mechanisms and culture to 

those at the European level. 

 

Constitutional Patriotism and the Pre-eminence of Law 

The first means by which Germany sought to overcome its past was through a profound 

reconceptualisation of its legal institutions and culture. This is apparent first and foremost 

in the entrenchment of the notion of human dignity and the protection of human rights above 

all else in the Basic Law. As Chancellor, Angela Merkel, asserted in a speech marking the 

sixtieth anniversary of the BVerfG in 2011:  

‘The fathers and mothers of the Basic Law…set a clear signal for a new beginning as 

a state of law…For it was the contempt of law which preceded the unspeakable 

horrors of the national-socialist tyranny. Therefore, those who created our 

constitution drew two central lessons from history: Law before power and effective 

control of power by law.’26 

 

                                                        
25 Martin Marcussen, Thomas Risse, Daniela Engelmann-Martin, Joachim Knopf and Klaus Roscher, 
‘Constructing Europe? The Evolution of French, British, and German Nation State Identities’, Journal of 
European Public Policy, 6(4), 1999, p.616. 
26 Angela Merkel, Speech at the ceremony of the 60th anniversary of the Federal Constitutional Court, 28 
September 2011, Karlsruhe. [Author’s translation]. Available at: 
https://www.bundesregierung.de/Content/DE/Bulletin/2010-2015/2011/09/98-1-bk-
bundesverfassungsgericht.html (accessed 27 March 2017). 
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The creation of a powerful constitution was accompanied by a shift in understandings of the 

Rechtsstaat, or rule of law-based state. The concept of Rechtsstaat has been present in the 

German legal culture since the late eighteenth century.27 Traditionally a narrow, formal 

principle that government may not interfere unlawfully with the liberty of individuals, it 

bore similarities to the conceptions of negative liberty advocated by Enlightenment scholars, 

especially in England. Yet the legitimation of Nazi policies and abuse of power through 

technically legal methods highlighted the frailty of the concept and its ability to be 

manipulated for authoritarian and violent means. Thus, the Rechtsstaat has evolved to invoke 

a much stronger notion of the rule of law that balances governmental non-interference and 

the principle of proportionate government with a strong, clear separation of powers, and 

constitutional protection of human rights.28 As Geranne Lautenbach notes, judicial review 

is one of the core elements of the contemporary conception of Rechtsstaat; German courts 

have developed ‘an elaborate system of legal protection against abuse of power by the 

administration’, and form the front line of defence in terms of enforcing the positive 

obligations on German government authorities to uphold Basic Law rights and individual 

liberties.29 

 

The centrality of human dignity and the rule of law in the German rights culture give rise to 

a uniquely German construct known as constitutional patriotism (Verfassungspatriotismus).30 

The term ‘constitutional patriotism’ was explicitly coined by Dolf Sternberger in 1970, 

although elements of the concept are apparent in earlier constitutional theory and political 

discourse.31 The concept seeks to invoke ‘patriotic sentiment in the constitutional state’ and 

‘the love of the laws and common liberties’ by encouraging citizens to feel a sense of pride 

in specific institutions.32 This meant that expressions of patriotism could be abstract or broad 

                                                        
27 Gernot Sydow, ‘Independence of the Judiciary in Germany’, in Katja S. Ziegler, Denis Baranger and 
Anthony W. Bradley (eds), Constitutionalism and the Role of Parliaments, (Oregon: Hart Publishing, 2007), 
p.225. 
28 Hailbronner, Traditions and Transformations: The Rise of German Constitutionalism, p.76-86.  
29 Geranne Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, (New York: 
Oxford University Press, 2013), pp.31-32.  
30 Rudolf, ‘Human Rights in Germany’, p.50. 
31 See, for instance, Karl Jaspers’ notion of German cosmopolitanism and collective responsibility for the 
past, as well as Sternberger’s own earlier work on Staatsfreundschaft (friendship toward the state). Karl 
Jaspers, The Question of German Guilt, translated by E.B. Ashton, (New York: Capricorn Books, 1961); Dolf 
Sternberger, Staatsfreundschaft [Schriften IV], (Frankfurt/Main: Suhrkamp, 1980). For a history of the 
concept, see Jan-Werner Müller, Constitutional Patriotism, (Princeton: Princeton University Press, 2007), 
pp.15-45. 
32 Jan-Werner Müller, ‘On the Origins of Constitutional Patriotism’, Contemporary Political Theory, 5(3), 2006, 
p.283. 
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enough to be universally inclusive rather than facilitating the ‘othering’ of non-conformant 

groups or individuals. As Jan-Werner Müller explains: 

‘Patriotism, then, was not a matter of uncomplicated belonging or a kind of ‘feeling 

at home’ that could be taken for granted. Rather, it was based on a political 

achievement and on an explicitly adversarial relationship with democracy’s 

enemies…In the end, loyalty was owed to political and legal institutions as 

embodiments of a particular constitutional tradition.’33 

 

The emergence of constitutional patriotism was a direct response to concerns about German 

citizens returning to more conventional understandings of nationalism. In light of the hyper-

nationalism and racism of the Nazi regime, Jürgen Habermas in particular stressed that ‘it 

is only in the unclouded consciousness of a break with our more fateful traditions that the 

Federal Republic’s unreserved opening to the political culture of the West can mean more 

than an economically attractive opportunity and politically almost unavoidable choice.’34 

Rather than a return to traditional forms of nationalism and its connotations of violence and 

power politics, Habermas advocated ‘a renewed national self-consciousness’ and ‘post-

national identity tied to the constitutional state.’35 To this end, Müller argues that the 

German approach to constitutional patriotism ‘has always contained strong doses of 

‘memory’ and ‘militancy’; it exists as a consequence of the specific memory of the Holocaust 

and Nazism, and represents a form of democracy that actively seeks to defend its own values 

against enemies of democracy.36 Courts have the authority to defend democratic principles 

through measures such as banning anti-democratic political parties, balancing free speech 

with the protection of minorities and individuals, and overturning legislation that 

undermines democracy. The notion of militant democracy and the protection of democratic 

values by government institutions can therefore be seen as one of the primary reasons for 

the emphasis placed on law and judicial review in Germany, granting the judiciary a high 

degree of democratic legitimacy because it has been tasked expressly with protecting that 

democracy. 

 

                                                        
33 Ibid, p.286. 
34 Jürgen Habermas, ‘Historical Consciousness and Post-Traditional Identity: Remarks on the Federal 
Republic’s Orientation to the West’, Acta Sociologica, 31(1), 1998, p.4. 
35 Ibid, p.4 and 7. 
36 Müller, ‘On the Origins of Constitutional Patriotism’, p.283. See also Karl Loewenstein, ‘Militant 
Democracy and Fundamental Rights I’, American Political Science Review, 31(3), 1937, pp.430-432. 
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However, the extent to which the evolution of the judiciary into the dominant enforcer of 

rights is the result of Germany’s turn away from Nazism is contested. The process of 

‘working through the past’ and expressions of militant democracy are certainly evident in 

the early case law of the BVerfG.37 Yet Michaela Hailbronner suggests that this influence 

has waned over time.38 Instead, Hailbronner argues that the BVerfG has gained such a 

prominent position in the German constitutional order because of a ‘hierarchically ordered 

and expertise-based’ legal culture, grounded in Weberian understandings of law as a rational 

science to be conducted by experts.39 To this end, the German judiciary, especially the 

BVerfG, has built up a form of political legitimacy based on ‘constructing law as a logically 

consistent, gapless system of norms’ where ‘the imperative of upholding its integrity prevails 

over case-to-case considerations of what seems right in individual disputes.’40 This quest for 

normative consistency is evident in the German judiciary’s preference for building coherent 

legal doctrine (Dogmatik) to inform its decisions (despite judges not formally being bound 

by precedent).41 It is also apparent in the fact that, although judges have been permitted to 

publish dissenting opinions (Sondervotum) since 1971, they rarely do so, instead issuing most 

judgments on behalf of the Court as a single voice.42 Debate about the origins of the German 

judiciary’s authority highlights the impact of multiple historical and political influences on 

the modern German rights culture, as well as drawing attention to some of the limits to the 

influence of Germany’s experience of totalitarianism on its current approach to law and 

human rights. Nonetheless, the ‘Nazi thesis’ continues to hold significant power in modern 

political culture as a reminder of the importance of democracy, human rights, and European 

                                                        
37 See, for instance, the Lüth case, which concerned the applicant’s right to protest and boycott the films of a 
known anti-Semitic as an expression of freedom of speech. The BVerfG upheld Lüth’s claim, arguing that 
the Basic Law contains an ‘objective order of values’, and that freedom of expression is embedded at the top 
of this normative order. BVerfGE 7, 198, 15 January 1958. 
38 Michaela Hailbronner, ‘Rethinking the Rise of the German Constitutional Court: From Anti-Nazism to 
Value Formalism’, International Journal of Constitutional Law, 12(3), 2014, p.627. 
39 Ibid, p.628. 
40 Ibid, p.642.  
41 For an overview of doctrinal German jurisprudential methods, see Hailbronner, Traditions and 
Transformations: The Rise of German Constitutionalism, pp.71-75. 
42 Deliberative secrecy has historically been a core feature of European civil law traditions, intended to shield 
the judiciary from external political influence and allow it to develop independent authority and trust as a 
coherent, rather than internally-divided, actor. When the BVerfG was established in 1951, this determination 
to develop public trust in, and ensure the independence of, the new judiciary was a key factor in the 
legislature’s decision to prevent the publication of separate opinions. Over time, the prohibition has been 
relaxed (from releasing the number of yes and no votes, to anonymous opinions, to full and named opinions), 
though the habit of ruling collectively has remained. Katalin Kelemen, ‘Dissenting Opinions in 
Constitutional Courts’, German Law Journal, 14(8), 2013, pp.1347-1348; E.J. Cohn, ‘Dissenting Opinions in 
German Law’ International and Comparative Law Quarterly, 6(3), 1957, pp.540-543.  
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integration, and remains a prominent thread in narratives surrounding German 

understandings of law and rights, especially with regards to European-level protection. 

 

Europeanisation 

The second thread upon which Germany’s totalitarian legacy has had a lasting impact that 

affects its approach to compliance with human rights law is the creation of Germany’s 

thoroughly European identity. In the wake of National Socialism and the collapse of the 

German state, the creation of a ‘European Germany’ was essential for rebuilding West 

German national identity.43 The BRD’s first post-war Chancellor, Konrad Adenauer of the 

Christian Democratic Union (Christlich Demokratische Union Deutschlands, CDU), embraced 

European integration, influenced by ‘the triptych of self-conscious anti-Nazism, Christian 

values, and dedication to European unity as a means of redemption for past German sins.’44 

The Social Democrats (Sozialdemokratische Partei Deutschlands, SPD) had likewise remained 

staunchly pro-European throughout the Weimar era and their exile under Nazism, 

contributing to a broad political consensus that European integration was in Germany’s 

interest that has remained a constant influence on German political discourse.45 Yet gaining 

entrance into the Council of Europe proved challenging; West Germany’s application was 

initially met with resistance from France and the UK, still wary of the German state and its 

part in instigating two wars in half a century. Adenauer and the CDU had to fight to 

convince the Council that Germany should join, drawing on notions of a shared Christian 

history and expressing a wholehearted commitment to West European values as a means to 

gain Europe’s trust and learn from past mistakes.46 As Adenauer told the Consultative 

Assembly in 1951: 

‘[T]he whole German people, with only a few exceptions, are in favour of European 

evolution…A bitter experience has taught our people that it is necessary to expend 

all one’s energies to maintain, develop and defend Western culture if it is to 

survive…This fact finds more than symbolic expression in the human rights 

                                                        
43 Thomas Mann cited in Marcussen et al, ‘Constructing Europe?’, p.622). 
44 Ernst Haas, The Uniting of Europe: Political, Social, and Economic Forces, 1950-57 (Stanford: Stanford University 
Press, 1958) p.127, cited in Marcussen et al, ‘Constructing Europe?’, p.622. 
45 Marcussen et al, ‘Constructing Europe?’, pp.622-625. See also Thomas Risse, ‘A European Identity? 
Europeanisation and the Evolution of Nation-State Identities’, in Maria Green Cowles, James Caporaso, 
and Thomas Risse (eds), Transforming Europe: Europeanisation and Domestic Change, (Cornell: Cornell 
University Press, 2001), pp.198-216. 
46 Marco Duranti, The Conservative Human Rights Revolution: European Identity, Transnational Politics, and the 
Origins of the European Convention, (New York: Oxford University Press, 2017), pp.192-197. 
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convention recently established under the auspices of the Council of Europe, and 

which governments have committed to respect.’47 

 

To this end, Thomas Banchoff argues that Germany’s European identity has been buttressed 

by ‘two interlocking narratives’: first, a ‘negative narrative [which] drew a link between the 

German catastrophe of dictatorship, war and genocide, and the irreversibility of Germany’s 

integration into a larger Europe’, and second, ‘a commitment to Europe through a positive 

postwar narrative’ in which integration ‘helped to overcome centuries-old rivalries and 

conflicts.’48 Similarly, Lora Wildenthal suggests that Germany’s immediate history made it 

particularly receptive to European integration. Wildenthal notes that this has had a marked 

effect on understandings of human rights in German discourse, asserting that ‘the complex 

intertwining of the domestic and the international meant that discussions of (domestic) civil 

liberties in West Germany have never been far from those of (international) human rights.’49 

These dual narratives thus highlight the lasting legacy of Germany’s experience with 

Nazism, war and the Holocaust, both as something to make amends for and to prevent from 

recurring, and as a way to move away from history towards something new and better. In 

this way, Germany’s European narratives help to establish a base-level of legitimacy for 

European institutions, including the European Convention and Court of Human Rights, by 

weaving them into the story of Germany’s post-war reconstruction and progress towards 

becoming a democratic, rule of law-obeying and human rights-protecting state. 

 
Socialist Human Rights in the DDR 

The human rights mechanisms and culture discussed thus far in this chapter, especially the 

elements that emerged in the aftermath of National Socialism, refer almost exclusively to a 

West German conception of rights, at least until after reunification of the two Germanies in 

1990. Yet, for the eastern half of the country that fell under Soviet Occupation in 1945 and 

became the communist DDR from 1949-1990, the experience of human rights was radically 

different to that of West Germany. As one of the most extensive totalitarian regimes in 

Europe, with severe restrictions on freedom of expression, movement, and association, there 

                                                        
47 Konrad Adenauer, Discours devant le Conseil de l’Europe [Speech before the Council of Europe], 
Strasbourg, 10 December 1951. Available at: https://www.cvce.eu/content/publication/2003/10/10/0ea92ca7-
2add-405e-9b03-047ab6e9b728/publishable_fr.pdf (accessed 18 December 2017). [Author’s translation]. 
48 Thomas Banchoff, ‘German Identity and European Integration’, European Journal of International Relations, 
5(3), 1999, p.273. 
49 Lora Wildenthal, The Language of Human Rights in West Germany, (Philadelphia: University of Pennsylvania 
Press, 2013), p.6. 
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is no doubt that rights were routinely and systematically denied in order to maintain state 

control. Yet the DDR was not devoid of human rights discourses. Indeed, (highly 

politicised) human rights language became an essential tool for legitimising the regime, 

allowing the ruling Socialist Unity Party (Sozialistische Einheitspartei Deutschlands, SED) to 

stave off rights-based criticism from within the state, and even reconcile socialist ideology 

with commitment to the rights enumerated in the 1975 Helsinki Accords, at least for the first 

few decades of its rule. 

 

State-directed human rights narratives are apparent within the DDR from the very 

beginning of the regime. As early as December 1946, East German legal scholar, Karl Polak, 

declared that there could be ‘no human rights without socialism.’50 The notion that rights 

could ‘only be realised insofar as socialism has been made a reality’ quickly became a key 

tool for justifying DDR policies.51 What started as a disingenuous criticism of West 

European democracies – where liberal, individual rights concealed economic and social 

inequality by creating the illusion of civic participation – gradually evolved into a coherent 

conception amongst the ruling elite of so-called socialist human rights.52 According to SED 

rhetoric, socialist human rights transcended the ‘mere “individual rights” or judicial claims 

which the individual has against the state’, ostensibly offering ‘true’ liberation from 

economic struggle and class injustice.53 Thus, socialist rights were conceived, not as an 

individual defence against excessive state power, but as something provided only as long as 

the SED remained in power, and bound up with a concomitant duty on citizens to support 

the socialist cause.54 Similarly, the ECHR – with its emphasis on individualism, democratic 

principles, and property rights – was derided as a bourgeois plot, attached to the 

                                                        
50 ‘No human rights without socialism’ was an attack on the original slogan, ‘no socialism without human 
rights’, which led the moderate Social Democratic Party to a near-majority vote in the 1946 Berlin election – 
much to the embarrassment of the SED. Polak’s reversal of the phrase was aimed at denouncing bourgeois 
rights, highlighting instead the necessity of socialism as the means to achieve true political and economic 
freedom. Karl Polak, ‘Gewaltteilung, Menschenrechte, Rechtsstaat: Begriffsformalismus und Demokratie’ 
[Separation of Powers, Human Rights, Rule of Law: Concept Formalism and Democracy], Einheit, 7, 
December 1946. See also Ned Richardson-Little, ‘Dictatorship and Dissent: Human Rights in East 
Germany in the 1970s’ in Jan Eckel and Samuel Moyn (eds), The Breakthrough: Human Rights in the 1970s, 
(Philadelphia: University of Pennsylvania Press, 2014), pp.49-67. 
51 Polak, ‘Gewaltteilung, Menschenrechte, Rechtsstaat: Begriffsformalismus und Demokratie’. 
52 Paul Betts, ‘Socialism, Social Rights, and Human Rights: The Case of East Germany’, Humanity: An 
International Journal of Human Rights, Humanitarianism & Development, 3(3), 2012, p.411. 
53 Otto Grotewohl, Deutsche Verfassungspläne [German Constitutional Plans], (Berlin: Dietz, 1947), cited in 
Richardson-Little, ‘Dictatorship and Dissent’, p.52. 
54 Betts, ‘Socialism, Social Rights, and Human Rights’, p.420. Betts also links this notion of rights to Mary 
Fulbrook’s concept of ‘participatory dictatorship’. See Mary Fulbrook, The People’s State: East German Society 
from Hitler to Honecker, (New Haven: Yale University Press, 2005), pp.1-22. 
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conservative Christian ‘civilising mission’ in Western Europe.55 As such, the socialist human 

rights narrative existed in opposition to the European human rights project – ultimately 

leaving little room for reconciliation between the two conceptions after reunification in 1990. 

 

Yet, in addition to clearly politicised notions of ‘freedom from capitalism’, the socialist rights 

narrative emphasised more genuine social and economic rights, such as the right to work, to 

a basic standard of living guaranteed by the state, and to holidays. Especially following the 

DDR’s accession to the United Nations and its human rights Covenants in 1973, individual 

citizens were able to connect socialist ideology to international human rights norms in 

attempts to improve the system from within, and as political leverage to gain (slightly) 

greater personal freedoms.56 As historian Ned Richardson-Little notes, these actions 

‘flattered the SED’s conception of itself as a champion of human rights’, and enabled the 

DDR to find space to accommodate the human rights principles listed in the 1975 Helsinki 

Accords.57 Indeed, the DDR’s adoption of a human rights narrative helped to shield the state 

from many of the rights-based criticisms and demands for democratisation that swept across 

the other Soviet-bloc states in the 1970s, at least for a while. 

 

Thus, it was not until the mid-1980s that a liberal human rights discourse grew strong 

enough to seriously challenge the socialist rights narrative and the DDR regime. Pockets of 

dissenters relied on liberal rights-based language before this, most notably the anti-nuclear 

and peace-oriented movement within the Protestant Church, although their actions were 

closely monitored and restricted by the SED.58 It was the emergence of the first explicitly 

human rights-based organisation in 1985, the Initiative for Peace and Human Rights 

(Initiative Frieden und Menschenrechte, IFM), and of the similar groups that followed, that 

triggered a new discourse of demands for democratic rights and a rule of law-based state, 

ultimately leading to the 1989 protests that brought down the DDR.59  

 

                                                        
55 Betts, ‘Socialism, Social Rights, and Human Rights’, pp.410-12. 
56 Richardson-Little, ‘Dictatorship and Dissent’, p.57. 
57 Ibid. See also Daniel C. Thomas, The Helsinki Effect: International Norms, Human Rights, and the Demise of 
Communism, (Princeton: Princeton University Press, 2001). 
58 See Marc-Dietrich Ohse, ‘German Democratic Republic’, in Detlef Pollack and Jan Wielgohs (eds), 
Dissent and Opposition in Communist Eastern Europe: Origins of Civil Society and Democratic Transition, (Aldershot: 
Ashgate, 2004), pp.73-93; Matt Killingsworth, Civil Society in Communist Eastern Europe: Opposition and Dissent 
in Totalitarian Regimes, (Colchester: ECPR Press, 2012) pp.79-106. 
59 See Mary Fulbrook, Anatomy of a Dictatorship: Inside the GDR 1949-1989, (New York: Oxford University 
Press, 1995), p.218; Corey Ross, The East German Dictatorship: Problems and Perspectives in the Interpretation of the 
GDR, (London: Arnold, 2002), p.145. 
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Renewed calls for liberal rights and the rapid progress of the DDR’s collapse and 

reunification with West Germany meant that much of the East German rights culture was 

subsumed by Western ideas. East Germany acceded to the Federal Republic under Article 

23 of the Basic Law, with East German citizens automatically gaining access to the rights of 

the Basic Law, as well as to the ECHR by virtue of the Federal Republic’s existing 

membership in the Council of Europe.60 The socialist human rights rhetoric used by the 

SED to criticise the West and the European human rights system thus fell to the wayside as 

former-DDR leaders were removed from power and citizens embraced their newly-won 

democratic rights and freedoms. Even the last leader of East Germany as an independent 

state, Hans Modrow, articulated the desire to shift away from state-provided socialist rights, 

calling for ‘the strict respect for human rights without exception, which demands a new 

attitude of the state toward the individual.’61 

 

Thus, while there exists extensive historical research on the role of human rights as a tool of 

dissent within the DDR, evidence of any tangible influences of the East German rights 

culture on modern, unified German understandings of rights remains scant (at least in 

English). Legal and political research on Germany’s relationship with the ECtHR barely 

mentions the DDR, except as a historical aberration, or to point out the legal mechanisms 

by which the DDR merged with the BRD.62 The most concrete influence of the socialist 

rights narrative is the lasting support for social and economic rights in the constitutions of 

the former-East German Länder;63 any subtler legacies are difficult to trace. Indeed, in the 

process of integrating East and West Germany, very few laws (human rights-related or 

otherwise) were transferred from the DDR legal code to the BRD. Nonetheless, the 

existence of East German rights narratives – particularly East German engagement with 

international rights treaties – at least indicates a degree of continuity in thinking about rights 

that may help to explain why the former East German half of the country was able so quickly 

to adopt the more liberal West German and European rights norms. 

 

                                                        
60 Lambert Abdelgawad and Weber, ‘The Reception Process in France and Germany’, p.114. 
61 Hans Modrow, cited in Richardson-Little, ‘Dictatorship and Dissent’, p.67. 
62 See for example, Zimmermann, ‘Germany’, pp.336-337; Lambert Abdelgawad and Weber, ‘The Reception 
Process in France and Germany’, pp.114. 
63 All six of the formerly East German Länder (Mecklenberg-Vorpommern, Berlin, Brandenburg, Sachsen-
Anhalt, Sachsen, and Thüringen) list some social, economic and cultural rights in their constitutions. The 
West German Land constitutions more closely reflect the civil and political rights of the Federal Basic Law, 
although some have been amended over time to adopt social rights. 
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Germany’s Relationship with Strasbourg 

Judicial Relationship 

Although the relationship between Strasbourg and Karlsruhe can, for the most part, be 

characterised as cooperative, this harmony has been facilitated by the fact that in the first 

several decades of the ECtHR’s existence there were few opportunities for judicial dialogue 

or conflict. This can largely be attributed to the extensive system of rights protections within 

Germany and the compatibility of Basic Law rights with ECHR rights. The BVerfG’s 

individual complaint procedure in particular meant that, by the time the ECtHR delivered 

its first judgment – Lawless v Ireland in 1961 – and began to tentatively develop its own 

jurisprudence, a solid body of rights-based constitutional law had already been established 

at Karlsruhe.64 The BVerfG’s reputation as an integral rights-protecting institution helped 

to ensure that human rights complaints could be addressed before needing to be taken to 

Strasbourg.65 Harmony between Karlsruhe and Strasbourg was further supported by the 

fact that many of the ECtHR’s early judgments against Germany required only individual 

measures or minor adjustments to the application of law in particular cases, meaning 

Germany largely avoided the inter-judicial conflicts that arise over more profound, 

structural changes to domestic law in the first few decades of the relationship.66 Two factors 

facilitated the shift towards greater dialogue between Karlsruhe and Strasbourg. First, as 

the ECtHR grew in stature and scope, especially after being established as a permanent 

court in 1998, it started to develop its own body of sophisticated jurisprudence, creating 

more opportunities for new interpretations of the ECHR and divergences from the BVerfG’s 

jurisprudence. Second, reunification of East Germany with West Germany exposed the new 

Federal Republic to a larger population capable of making complaints.67 

 

In light of this newer dynamic, one of the key instruments guiding the dialogue between 

Strasbourg and Karlsruhe has been the principle of the Basic Law’s Völkerrechtsfreundlichkeit, 

or ‘openness towards international law.’ As the current President of the BVerfG, Andreas 

Voßkuhle, notes, the principle ‘combines the exercise of state sovereignty with the idea of 

international cooperation’ by enabling German courts to consider international treaties, case 

                                                        
64 See the three landmark cases decided between 1957 and 1961: Lüth (BVerfGE 7, 198, 15 January 1958), 
Elfes (BVerfGE 6, 32, 16 January 1957) and Apothekenurteil (BVerfGE 7, 377, 11 June 1958). 
65 Norman Weiss, ‘The Impact of the European Convention on Human Rights on German Jurisprudence’, in 
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66 Donald and Leach, Parliaments and the European Court of Human Rights, p.8. 
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law and customary norms as a natural element of the domestic legal system.68 The BVerfG 

has asserted that the ‘openness to international law’ of the Basic Law represents: 

‘an expression of an understanding of sovereignty, which not only does not oppose 

integration into international and supranational contexts and their further 

development, but which presupposes and expects this. Against this background, the 

“last word” of the German Constitution is not opposed to an international and 

European dialogue of the courts, but is its normative basis.’69  

 

This careful balance between sovereign authority and international obligation is a key 

symbol of Germany’s desire to demonstrate its commitment to European integration and 

human rights protection, allowing Germany to build a reputation as a trustworthy, 

democratic member of the international community by becoming ‘embedded in a sphere of 

international and European references.’70 The openness to general international law is also 

complemented by a specific openness to European law (Europarechtsfreundlichkeit), which 

Voßkuhle claims allows Germany to make a unique contribution to a multilevel system of 

cooperation between national and European courts (Europäischer Verfassungsgerichtsverbund), 

and to the creation of a form of legal European integration grounded in cooperation and 

coherence.71 

 

However, as the BVerfG stressed in the 2004 Görgülü case, there are limits to Germany’s 

openness towards Strasbourg. In a judgment delivered in October 2004, the BVerfG 

reiterated that, as the ECHR holds the status of a federal statute, ‘it must be taken into 

account in the interpretation of domestic law, including fundamental rights and 

constitutional guarantees’.72 The BVerfG further reminded German courts of their 

obligation to ‘observe and apply the Convention within the limits of methodically justifiable 
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translation available at: 
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interpretation like other statute law of the Federal Government’,73 citing the Basic Law’s 

openness to international law and Germany’s general commitment to international law as 

establishing a duty to interpret the Basic Law as much as possible in a manner consistent 

with Germany’s international legal obligations.74 

 

Yet, the BVerfG also stressed that this commitment to international law ‘takes effect only 

within the democratic and constitutional system of the Basic Law’, asserting that: 

‘The Basic Law aims to integrate Germany into the legal community of peaceful and 

free states, but does not waive the sovereignty contained in the last instance in the German 

constitution. There is therefore no contradiction with the aim of commitment to 

international law if the legislature, exceptionally, does not comply with the law of 

international agreements, provided this is the only way in which a violation of 

fundamental principles of the constitution can be averted.’75 

 

In other words, the last word on the application of international law in Germany belongs to 

the BVerfG. To this end, Görgülü serves as a crucial reminder that, as Nico Krisch asserts, 

‘from the perspective of the domestic courts national constitutional norms emerge as 

ultimately superior to European human rights norms and national courts as the final 

authorities in determining their relationship.’76 The BVerfG outlined clear limits to the 

ECtHR’s influence in German law, establishing that German courts would only apply the 

ECHR insofar as it is not considered to violate a principle of the Basic Law, or if legislation 

is expressly intended to contradict the ECHR. It also remains the remit of the BVerfG to 

decide whether ECHR principles contradict the Basic Law or not. This stance also closely 

reflects the BVerfG’s earlier cases concerning its relationship to the Court of Justice of the 

European Union (CJEU) – in which the German court asserted that it would comply with 

the CJEU’s decisions, as long as the level of fundamental rights protections at the European 

level did not fall below those protected by the Basic Law – highlighting a degree of 

consistency in the BVerfG’s approach to cooperation with international legal bodies.77  
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A similar clash between Karlsruhe and Strasbourg emerged over the principle of subsidiarity 

in Von Hannover v Germany, concerning Princess Caroline of Monaco’s application claiming 

that her right to privacy had been violated following the publication of photos in German 

media. The conflict arose due to discrepancies between the BVerfG and ECtHR over the 

balances struck between privacy rights and press freedoms. The BVerfG dismissed the 

Princess’ claims on the grounds that photos of her in public were proportionate due to her 

status as an ‘absolute person of contemporary history’.78 This ruling was consistent with the 

BVerfG’s reluctance to restrict the press in accordance with the Basic Law’s absolute 

prohibition on censorship – a position that, as Katja Ziegler notes, stems directly from 

Germany’s experience of dictatorship.79 The ECtHR, in contrast, found in favour of her 

privacy rights, arguing that although the photos were taken in public they did not concern 

activities associated with the Princess’ official duties and therefore could not ‘be deemed to 

contribute to any debate of general interest to society despite the applicant being known to 

the public.’80 The ECtHR judgment attracted criticism among German legal scholars and 

practitioners, who viewed the Strasbourg judgment as failing to respect a reasonable margin 

of appreciation without sufficient justification, especially given that the ECtHR contradicted 

its own prior case law and application of proportionality tests, deviating from the common 

(continental) European standard of proportionality to apply a ‘reasonableness’ test that 

originates in English law.81  

 

Surprisingly, however, despite the debate amongst academics and legal professionals over 

the ECtHR’s ruling, the BVerfG ultimately shifted away from its original approach when 

Princess Caroline filed a second constitutional complaint in 2008, in order to ensure that its 

own proportionality test conformed to Strasbourg’s.82 In turn, Strasbourg reaffirmed the 

importance of subsidiarity and the margin of appreciation in its reasoning in Von Hannover 

(no 2) in 2012, noting that where the balancing of rights by national courts were consistent 

with ECtHR case-law, ‘the Court would require strong reasons to substitute its view for 
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that of the domestic courts’, although it also asserted that the margin of appreciation ‘goes 

hand in hand with European supervision’.83 The Von Hannover cases therefore highlight the 

essentially cooperative nature of the Karlsruhe-Strasbourg relationship. In particular, the 

BVerfG’s decision to adjust its proportionality test demonstrates that it is ultimately eager 

to engage in dialogue with Strasbourg. Although the BVerfG determined in Görgülü that the 

last word on rights protection in Germany rests in Karlsruhe, that last word is open to – and 

encourages – cooperation because German courts recognise that they and the ECtHR share 

a common goal in protecting fundamental rights.84 

 

Political Relationship 

In contrast to its interactions with the judiciary, the ECtHR attracts little attention in the 

German political sphere. Public awareness and discussion of the Strasbourg system has 

increased over time, especially in the wake of high profile cases such as Von Hannover, and 

general knowledge of human rights and the German rights protection system are relatively 

high.85 At the international level, the Merkel Government has served as a prominent 

advocate for the ECtHR, asserting that it is ‘resolutely opposed to efforts to weaken the 

European Court of Human Rights’,86 and stressing that ‘the Court’s power to give guidance 

on the States’ obligations’ is crucial for ensuring national authorities fulfil their obligations.87 

The SPD has also emphasised human rights as ‘the obligatory basis of our society’ and 

upholding Germany’s international commitments as necessary ‘to promote the identity of 

Germany and Europe as a peacemaker’, highlighting the broad cross-partisan support for 

the European human rights system evident in Germany since it first sought to join the 

Council of Europe in 1950.88 Nonetheless, in the domestic sphere, the role of political 

institutions in implementing and deciding to comply with ECtHR judgments is largely 

overshadowed by the strength of the judiciary.  
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German courts, especially the BVerfG, maintain exceptionally high levels of support relative 

to other government institutions, a factor that plays a key role in its authoritative position in 

the constitutional order.89 A 2012 poll found that 75 percent of the population trust the 

BVerfG, while 82 percent of the population is supportive of the BVerfG’s capacity to 

overturn policy and legislation that it considers incompatible with the Basic Law.90 This 

support stems partly from the evolution of the notion of Rechtsstaat after the Second World 

War to a conception that places judicial review at the centre of the political system to protect 

Germany from executive or legislative abuse of power.91 It is also influenced by the 

‘hierarchically ordered and expertise-based’ German legal culture, and understandings of 

law as a science to be practiced by experts.92 This notion is apparent in the deference towards 

the judiciary heeded by the executive and legislature; criticism of the courts by the other 

branches of government is rare, and governments have on occasion waited to hear from the 

BVerfG before legislating on issues that have implications for constitutional rights.93 In turn, 

these influences have produced what Julia Rackow describes as a ‘constitutional review 

culture’, in which there is strong political support for human rights and a general acceptance 

of the European human rights system, but also a widespread perception that ‘the 

relationship with Strasbourg remains a matter for courts in Germany.’94 That the German 

public is used to and supportive of powerful judicial oversight also lends legitimacy to the 

ECtHR, and means that political commentary on Strasbourg is limited because its work is 

perceived as being something that should be left to the experts.95 

 

The emphasis on courts being primarily responsible for dealing with Strasbourg is also 

apparent in the media’s haphazard approach to coverage of Strasbourg cases and 

developments. National newspapers and weekly magazines cover cases that are considered 

to be of public interest, such as the Von Hannover cases because they concerned a prominent 

public figure, or M. v Germany and Gäfgen v Germany because they concerned questions of 
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public safety and the rights of criminals.96 On the other hand, issues that are not deemed to 

be of public interest attract almost no media attention, even if they make a significant impact 

on German law or human rights protections.97 The lack of interest in length of proceedings 

cases is a noticeable example.98 Nonetheless, where news outlets do provide coverage of 

particular issues, the reports tend to be detailed and accurate (with the exception of one or 

two pieces that reflect some confusion about whether Strasbourg judgments are binding),99 

as well as neutral in their analysis about Strasbourg and the ECHR. Editorials about the 

politics of the European human rights system are rare. This both reflects and contributes to 

relatively positive, or at least neutral, public perceptions of the ECtHR, although Christoph 

Gusy and Sebastian Müller note that limited public debate is both a reflection of and 

contribution to lack of awareness of the Strasbourg system as well.100 

 

Nonetheless, the level of support for strong judicial oversight and intervention contributes 

to positive perceptions of the ECtHR overall. The ECtHR is viewed as a European 

extension of the German judiciary and as such is able to ‘borrow’ legitimacy from the 

German courts. For as long as the German judiciary maintains its status as the preeminent 

institution for defending the Basic Law and ECHR, questions about the legal authority or 

democratic legitimacy of the Strasbourg system are unlikely to gain traction in the German 

public sphere. Positive political perceptions of the ECtHR are further bolstered by German 

support for European integration and Germany’s particularly ‘open’ conception of 

sovereignty. European integration was essential for West Germany’s efforts to join the 

international community as an equal partner with full sovereignty after the war and its 

period under Allied Occupation in the late 1940s. Broad consensus across the political 

spectrum that the Europeanisation of German politics is in Germany’s vital interests has 
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remained a constant overtone in German political discourse since the 1950s,101 and has 

helped to foster a base-level perception of both EU and Council of Europe institutions as 

legitimate.  

 

This sense of legitimacy of European institutions goes hand in hand with widespread public 

acceptance of judicial intervention to produce a rights culture that views input from 

international institutions as a natural – even essential – part of the national democratic 

process. Başak Çalı and Alice Wyss echo this finding, suggesting that German conceptions 

of the rule of law represent ‘a singular concept [where] politicians are under a duty to abide 

by the rule of law, domestic or international.’102 The notion that international oversight is an 

extension of the domestic democratic process is articulated by Chancellor Merkel, who 

asserted in a speech to the Parliamentary Assembly of the Council of Europe in 2008 that 

‘there is a duty in Europe to intervene in each other’s affairs, where human rights are 

concerned. In the human rights sphere, a country can have no internal affairs.’103 Similar 

sentiments are evident in various public statements by German judges, politicians and in the 

media. These commentators express concerns that Germany’s decisions to comply or not 

comply reverberate across Europe, potentially sending messages to other states that 

compliance is optional.104 This conception of human rights as a regional, rather than 

exclusively sovereign, responsibility can thus be seen as a reflection of a rights culture that 

understands international supervision as an intrinsic element of national sovereignty and 

democracy, rather than as competition or a threat. To this end, it represents one of the core 
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driving forces behind Germany’s positive attitude towards Strasbourg and its willingness to 

comply with ECtHR judgments. 

 

Are German Rights Better than European Rights? 

Despite an overall positive attitude towards Strasbourg, there are some indications of a 

perception, particularly amongst legal practitioners, that the level of rights protection 

offered domestically is higher than that at the European level, and that Strasbourg 

protections are superfluous.105 This view stems from the fact that, for the most part, the Basic 

Law and the BVerfG’s case law provide not only more extensive and sophisticated rights 

than Strasbourg, but also enforce those rights more effectively.106 Indeed, Norman Weiss 

notes that ‘Germany’s own elaborate system of basic rights protection was the main reason 

why, in the formative years of the Convention, its provisions did not hold the important 

position they do today.’107 Similarly, Beate Rudolf, Director of the German Institute for 

Human Rights, argues that German lawyers and judges have sometimes been reluctant to 

use international law to support their interpretations of Basic Law rights because they 

justifiably take pride in ‘the elaborate fundamental rights theory and interpretation 

developed by the [BVerfG] and constitutional scholars in Germany.’108 In particular, Rudolf 

suggests that German legal culture is driven by methodical systemisation of legal doctrine 

and consistency of constitutional interpretation, which can make it difficult to ‘translate’ 

external law into German legal reasoning.109 However, the BVerfG’s openness to 

international law helps to counter tensions arising over inconsistencies between different 

national and international approaches by providing an imperative to try as much as possible 

to ‘fit’ Convention provisions or ECtHR judgments with the German system. 

 

Curiously, the perception that rights are better protected within Germany has not 

contributed to more widespread suggestions that the ECtHR is illegitimate or unnecessary. 

Notably, the relevance of this view has declined since the 1980s, when Germany was found 

to be in breach of the ECHR in a series of cases.110 In particular, cases concerning applicants’ 

rights to legal assistance and language interpretation, as well as to a spate of cases 
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concerning the length of domestic legal proceedings, drew attention to the lack of procedural 

rights in the Basic Law relative to the ECHR.111 The shift away from viewing domestic rights 

as superior in light of these cases points to an understanding of the Strasbourg system as a 

complement, rather than threat, to the national system, which helps to fill minor gaps in an 

otherwise comprehensive system. It may also reflect Germany’s openness towards European 

integration in light of its historical experiences, where supranational oversight is seen as a 

necessary compromise that allows state autonomy while guaranteeing regional peace. Gusy 

and Müller suggest that the German actors involved in working with Strasbourg ‘regard the 

existence of the human rights system of the Council of Europe and especially the judicial 

system of the ECtHR as an eminent pre-requisite for an [sic] European orientated 

democratic development’, pointing to the ‘irreplaceable role of the ECtHR’ as a safety net 

for catching flaws in the domestic system.112 

 

The Effect of the German Rights Culture on Compliance 

The cooperative nature of Germany’s relationship with Strasbourg has yielded one of the 

most exemplary compliance records in the European human rights system. Germany acts 

quickly to comply with ECtHR judgments when they arise, although few cases reach the 

judgment stage because they are addressed effectively at home. Between the ECtHR’s first 

judgment finding a violation of the Convention against Germany in 1978 (König v Germany) 

and the creation of the permanent Strasbourg court in 1998, Germany had only been found 

in violation of the Convention in fourteen cases.113 The number of cases against Germany 

has increased considerably since 1998; the ECtHR delivered 172 judgments finding at least 

one violation against Germany between 1999 and 2016.114 The ECtHR also receives a 

relatively high number of individual applications claiming the perpetration of Convention 

violations by Germany, although most of these are struck out or declared inadmissible.115 In 
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their report on the domestic impact of Strasbourg jurisprudence in Germany, Gusy and 

Müller suggest that this increase in applications may be explained by growing awareness, 

particularly among legal practitioners, of the Convention rights and Strasbourg system.116 

The BVerfG’s explicit recognition of the ECHR as a core component of the constitutional 

order, as well as an increase in the number of Strasbourg judgments that are translated into 

German and disseminated by the Ministry of Justice among Federal and Land courts, may 

also have facilitated awareness of the European system.117 

 

Nonetheless, the relatively low number of cases and violations overall speak to the strength 

and efficacy of Germany’s domestic human rights protections; human rights concerns are 

largely addressed within the extensive national and sub-national rights system, meaning few 

cases need to go all the way to Strasbourg to be resolved. Moreover, in the few instances 

where Germany is found to be in breach of the Convention, it is among the swiftest of the 

ECtHR’s Contracting Parties to respond to and implement judgments. Çalı and Wyss 

calculate the average length of time between the ECtHR delivering a judgment and the 

Committee of Ministers adopting a final satisfactory resolution at just one year and eleven 

months,118 while the average time the nineteen cases awaiting implementation as of March 

2017 have been pending is two years and four months.119 Germany also has very few cases 

pending execution with the Committee of Ministers. Of the nineteen cases pending a 

satisfactory resolution in January 2017, only two are repetitive cases, and none are under 

enhanced supervision, demonstrating both an institutional capacity and willingness to 

comply with ECtHR judgments. 

 

Compliance 

A key illustration of this willingness to comply rests in the series of cases concerning 

preventive detention. Part of the German criminal justice system for over eighty years, 

preventive detention (Sicherungsverwahrung) allows for the detention – either in prison or in 
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mental health facilities – of dangerous and habitual criminal offenders for preventive 

purposes after their original prison sentence has expired.120 It is considered to be a safety 

measure for both the general public and the offender, and is applied through a separate 

process from the original prison sentence as it is not viewed as a form of punishment. 

Legislative reforms in the 1990s expanded the scope of the detention system, lifting the ten-

year limit on detention and allowing judges to delay the application of detention orders until 

the end of prisoners’ sentences (meaning that prosecutors had more time to gather evidence 

to support detention). Following these reforms, a complaint was brought to the BVerfG by 

an individual known as ‘M’, convicted of murder and robbery in 1986, claiming that the 

extension of his detention beyond the ten-year maximum in place at the time of his 

conviction was a violation of the Basic Law’s prohibition of retrospective punishment, which 

the BVerfG dismissed as ill-founded in 2004.121 M took the case to the ECtHR, which found 

in 2009 that the retrospective extension of M’s detention constituted a violation of both his 

Article 5(1) ECHR right to liberty and security, and his Article 7(1) ECHR right not to 

have a heavier penalty imposed than the one that was applicable at the time of the offence.122 

 

Given that the practice of preventive detention has ramifications for public safety, the 

preventive detention cases have long been the subject of debate in the media and public 

sphere. Media discourse – in particular the tabloid Bild – has emphasised the potential risks 

of changes to the preventive detention system through headlines such as ‘Are Dangerous 

Sex Offenders Free Now?’123 Concerns about the consequences of ending preventive 

detention have been expressed since reforms to the detention process were first made; as 

then-Chancellor, Gerhard Schröder, argued in 2001, ‘there can only be one solution’ for 

protecting the public from violent and sexual crimes: that the perpetrators ‘be locked away, 

and indeed forever.’124 Yet, despite public concern, the case became neither a compliance 
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issue, nor an opportunity for public figures to question the legitimacy of the Strasbourg 

court. Instead, the Federal Justice Minister, Sabine Leutheusser-Schnarrenberger declared 

that ECtHR’s ruling was ‘final and binding for Germany.’125 Although there was some 

debate at the time about what the appropriate response to the judgment would be – the 

Attorney General, Kay Nehm, proposed strengthening the preventive detention laws to 

make them more consistent, rather than abandoning them – there was an overarching 

recognition that the case would be responded to.126 Leutheusser-Schnarrenberger 

emphasised the need for a ‘differentiated debate on the consequences and prospects of the 

verdict’, highlighting the distinction between whether to comply and how to comply, while 

Nehm noted that ‘whatever the solution to this urgent problem, federal and state 

governments remain committed to cooperation, not least in shaping the transition to a new 

law.’127 Hence, when new preventive detention cases appeared before the BVerfG after the 

ECtHR’s M. judgment, the German court clarified that although the ECHR is subordinate 

to the Basic Law, the Basic Law nonetheless needs to be interpreted in line with the 

ECHR.128 As such, the BVerfG found that indefinite preventive detention was, in keeping 

with the new ECtHR jurisprudence, incompatible with the Article 2 Basic Law right to 

liberty, in essence reversing its 2004 decision and toppling a decades-old national practice. 

The Bundestag also worked quickly to present new legislation that would be compatible with 

the BVerfG and ECtHR rulings, suggesting that political concerns about balancing public 

safety with human rights were not significant enough to override Germany’s legal 

obligations.129  

 

Moreover, criticism surrounding the issue did not focus on the ECtHR. Multiple media 

reports mentioned the ECtHR judgment, but the clear focus of the coverage lay on domestic 

institutions. For instance, Der Spiegel suggested that it was the responsibility of Karlsruhe 

and ordinary courts to make the changes necessary to comply with Strasbourg’s ruling, 

                                                        
http://www.spiegel.de/politik/deutschland/gerhard-schroeder-sexualstraftaeter-lebenslang-wegsperren-a-
144052.html  (accessed 1 April 2017) [Author’s translation]. 
125 Spiegel Online, ‘Kay Nehm fordert radikale Verschärfung der Sicherungsverwahrung’, [Kay Nehm calls for 
a radical tightening of preventive detention], 12 May 2010. Available at: 
http://www.spiegel.de/panorama/justiz/urteil-des-europaeischen-menschenrechtsgerichts-kay-nehm-fordert-
radikale-verschaerfung-der-sicherungsverwahrung-a-694486.html (accessed 20 December 2017) [Author’s 
translation]. 
126 Ibid. 
127 Ibid. 
128 BVerfGE 128 326, 4 May 2011, paras 86-94.  
129 Donald and Leach, Parliaments and the European Court of Human Rights, pp.10-12. 



 155 

while the Süddeutsche Zeitung and Frankfurter Allgemeine Zeitung focused on problems with the 

original legislation as the cause of the violations found by the ECtHR and BVerfG.130 These 

articles indicate a perception that complying with the judgment was a given, and that delays 

or problems were the responsibility of domestic institutions, rather than the fault of 

Strasbourg. Similarly, although preventive detention has been the subject of heated 

parliamentary debate, Rackow notes that ‘no public figure from any part of the political 

spectrum questioned the authority of the ECtHR’s decision’ in M. v Germany.131 This points 

to the fact that, despite preventive detention clearly being a contested issue, the ECtHR 

itself is not viewed as the source of that contention, nor is it perceived to be unduly 

interfering in a domestic issue. 

 

To this end, the preventive detention cases reflect several components of the pro-compliance 

culture apparent in Germany. First, the lack of criticism of the ECtHR, or indeed the 

BVerfG, reflects the high levels of trust Germans place in the judiciary and legal 

professionals as the appropriate experts on constitutional and human rights matters, as well 

as the concomitant reluctance of other branches of the government to criticise the judiciary. 

Notably, one of the only public figures to express doubts about the ECtHR’s interpretation 

in M. was the President of the BVerfG, who has the authority to criticise the ECtHR 

legitimately because the BVerfG and ECtHR are part of the same branch of government 

and area of expertise.132 The President’s critique also only focused on Strasbourg’s method 

of interpretation, suggesting that it had not sufficiently considered all aspects of the case; 

the President did not challenge the authority or legitimacy of the ECtHR in general. Second, 

the cases represent a key example of Germany’s commitment to compliance even in the face 

of judgments with unpopular political ramifications, reflecting perceptions that compliance 

even with difficult judgments is necessary simply because Germany made a commitment 
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that must be respected,133 and that ‘criticising human rights judgments is a separate activity 

than complying with human rights judgments.’134  

 
A similar approach to compliance is apparent in the German Government’s response to the 

2010 case Gäfgen v Germany.135 The case concerned the use of the threat of torture by German 

police in order to locate the eleven-year-old boy who had been kidnapped and – 

unbeknownst to the police at the time of the threat – murdered by the applicant, Gäfgen, in 

2002. The ECtHR Grand Chamber found that the threat of torture by the police constituted 

inhuman treatment (although not actual torture) and was therefore a violation of Article 3 

ECHR. The Court also questioned whether the German Courts had sufficiently appreciated 

the severity of the breach of ‘one of the core rights of the Convention’, given the ‘very modest 

and suspended fines’ imposed as punishment on the police officers who committed the 

violation.136  

 

The case (and the earlier domestic proceedings) sparked widespread public debate over 

whether ‘a little bit of torture’ could be justified if it were to yield information that could 

save a life.137 The debate split public opinion; some sympathised heavily with the police 

officers, who were seen as doing everything possible to try to rescue the child, while others 

emphasised the inviolability of human dignity, regardless of the crimes committed by 

Gäfgen.138 The Strasbourg ruling was therefore received in Germany in the context of 

conflicting public discourses and divergence of opinion over how the case should be 

addressed. The Government of the Land of Hessen (Hessische Landesregierung), responsible 

for paying the compensation ordered by the ECtHR, resisted the order through an 
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kindesmoerder-strassburg-gibt-gaefgen-recht-1.952672 (accessed 27 April 2017). [Author’s translations]. 



 157 

attempted appeal in the Frankfurt am Main Regional Court (Landgericht Frankfurt am Main). 

The Federal Government, however, demonstrated no such hesitation. It sent its first action 

report outlining its plan to comply with the judgment in November 2010, just five months 

after the judgment was finalised, and disseminated a German translation of the case to all 

German courts as well as to the Federal and Land police departments, to be used for 

education and training.139 The Federal Government also placed pressure on the Frankfurt 

Court to speed up the compensation process, which was ultimately paid by the Hessian 

Government in 2013.140 Additionally, Alice Donald and Philip Leach note that the Human 

Rights Committee passed a resolution in the Bundestag recognising that the use or threat of 

torture and inhuman treatment was unacceptable in any circumstances – an act that received 

some public backlash, and which the Bundestag was not under any obligation to do as the 

general measures required to comply did not include legislative change.141 

 

The Federal Government’s actions in complying with the judgment, and the Bundestag’s 

actions in voluntarily reaffirming Germany’s commitment to the prohibition of torture 

therefore point to a determination to comply with ECtHR judgments regardless of domestic 

perceptions of the case. This determination may in part be explained by the supremacy of 

the prohibition on torture in the German (and European) normative hierarchy; in both 

German and ECtHR law, the norm is absolute, and cannot be weighed against competing 

rights. As the Federal Justice Minister, Sabine Leutheusser-Schnarrenberger, asserted in 

response to the Gäfgen judgment: ‘the prohibition on torture is absolute. Human dignity is 

the most precious asset of human rights and is the basis of our entire legal system. This red 

line must never be crossed.’142 This view highlights the centrality of respecting human 

dignity in the German rights culture, and the subsequent imperative to make amends for 

violating the norm. 

 

                                                        
139 Action Report – Communication from Germany concerning the case of Gäfgen against Germany, to the 
Secretariat of the Committee of Ministers, DH-DD(2011)647E, 26 April 2011 [Second Report following the 
first dated 17 November 2010]. Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-
DD(2011)647E"]} (accessed 27 April 2017). 
140 Zeit Online, ‘Kindermörder ist Folteropfer – Kein neuer Prozess’ [Child Murderer is Torture Victim – No 
New Trial], 1 June 2010. Available at: http://www.zeit.de/newsticker/2010/6/1/iptc-bdt-20100601-153-
25013156xml/komplettansicht (accessed 27 April 2017). [Author’s translation]. 
141 Donald and Leach, Parliaments and the European Court of Human Rights, pp.12-13. 
142 Sabine Leutheusser-Schnarrenberger in Zeit Online, ‘Kindermörder ist Folteropfer – Kein neuer Prozess’ 
[Child Murderer is Torture Victim – No New Trial], 1 June 2010. Available at: 
http://www.zeit.de/newsticker/2010/6/1/iptc-bdt-20100601-153-25013156xml/komplettansicht (accessed 27 
April 2017). [Author’s translation]. 



 158 

But the Government’s and Bundestag’s responses to the Gäfgen case also highlight a 

recognition amongst German elites of the need to uphold the rule of law in all cases, however 

difficult or politically sensitive. Speaking in the Bundestag shortly after the ECtHR’s 

judgment, CDU/CSU Member, Frank Heinrich, argued that ‘it is a testimony to the true 

rule of law to accept unpleasant judgments. Those who comply with the judgment of the 

ECtHR also acquire the mandate to promote and fight for the respect of human rights 

themselves.’143 Heinrich’s language affirms how highly German elites value upholding the 

rule of law and obeying international commitments, because these actions help to legitimate 

and further Germany’s efforts to build a rights-respecting culture and national identity. 

Thus, the push towards compliance in this case can be seen as stemming from a need to 

uphold the human dignity and rights values at the heart of Germany’s post-war identity, and 

to be seen to be doing so to ensure that identity continues. 

 

Entrenchment of a Pro-Compliance Culture 

What is especially noticeable about both the preventive detention and use of torture cases is 

that, in both cases, there is no indication that the Federal Government had to make a 

(publicly justified) conscious decision about whether to comply – it just did. The clear 

political challenges and lack of public consensus on the issues could have served as excuses 

to defy Strasbourg and defend domestic practices, especially for preventive detention, given 

how long it has been part of the German justice system. Ultimately, however, public 

criticism and debate over the cases did not seem to influence, or even stall, the Government’s 

compliance actions. There is also little indication of the Government being pressured to 

comply by Strasbourg; in both the Gäfgen and M. cases, the Committee of Ministers’ reports 

expressed satisfaction with the German Ministry of Justice’s initial Action Plans and 

subsequent progress reports, and the cases were closed by the Committee without 

controversy.144  

                                                        
143 Frank Heinrich, Deutscher Bundestag Stenografischer Bericht 49. Sitzung Plenarprotokoll 17/49, Berlin, 
17 June 2010, p.5166, para B. 
144 For M. v Germany see: Committee of Ministers, 1136th meeting, 8 March 2012, Decision cases no. 9 – M 
group against Germany. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["CM/Del/Dec(2012)1136/9"]} (accessed 8 April 2018); 
Committee of Ministers, 1201st meeting, 5 June 2014, Decision cases no. 7 – M group against Germany 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["CM/Del/Dec(2014)1201/7"]} (accessed 8 April 2018), 
and Committee of Ministers, Resolution CM/ResDH(2014)290, Execution of the judgment of the European 
Court of Human Rights in Thirteen cases against Germany, 17 December 2014. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["001-150275"]} (accessed 8 April 2018).  
For Gäfgen v Germany see: Committee of Ministers, Resolution CM/ResDH(2014)289, Execution of the 
judgment of the European Court of Human Rights in the case of Gäfgen against Germany, 17 December 
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To this end, core elements present in the German rights culture – respect for the rule of law, 

commitment to human dignity, respect for the authority of legal decisions, and a perception 

of the legitimacy of European institutions driven by a historical need to participate in them 

– appear to be so firmly entrenched amongst German elites that no actual decision about 

whether to comply with individual cases now seems to occur. Rather, a blanket decision to 

accept the judgments and influence of the Court occurred in the 1950s, in the context of 

needing international cooperation to reinvigorate (West) Germany’s own legitimacy as an 

independent, sovereign democracy. Although Germany has long out-lived this need, the 

original context helped to embed an almost intrinsically pro-compliance culture which now 

continues habitually. Donald and Leach have made similar findings, noting that their 

interviewees believe the Convention system was automatically legitimated by virtue of being 

ratified by the Bundestag, while Germany’s history means that ‘Europe is our future and it’s 

the only one. We have to comply, even if the judgments are sometimes very difficult.’145 This 

does not mean that there will not be cases in the future that challenge Germany’s pro-

compliance attitude and require political actors to make a conscious, public decision about 

whether or not to obey a Strasbourg judgment. Nonetheless, it remains an important finding 

in terms of understanding how domestic norms and cultures inform states’ compliance 

decisions, because it suggests that, rather than domestic actors evaluating individual 

judgments and motivating themselves to comply each time, compliance cultures can become 

so firmly embedded that the legitimacy of the institutions requiring compliance is no longer 

contested, and compliance with individual cases occurs as a fait accompli.  

 

Non-Compliance 

The notion that the German human rights culture encourages compliance to the extent that 

the legitimacy of the ECtHR is not contested is further evident in the fact that there are no 

instances in Germany of outright, ongoing refusal to comply with Strasbourg rulings. There 

are, however, occasional examples of resistance towards the implementation of judgments. 

Nonetheless, tensions over compliance tend to arise over issues concerning how to comply 

with judgments, rather than whether to comply, either because legislation suggested by 

parliament or the executive does not satisfy compliance requirements, or because the 

BVerfG has deliberately taken a different approach to interpreting the case. As with the 

                                                        
2014. Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["001-150273"]} (accessed 8 April 
2018). 
145 Donald and Leach, Parliaments and the European Court of Human Rights, p.7. 
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examples of Germany’s openness to compliance, questions of the overall legitimacy of the 

ECtHR, or of the superiority of domestic approaches, rarely come into play.  

 

The most prominent example of this form of tension is Germany’s problem with cases 

concerning the excessive length of judicial proceedings. These cases are a significant 

compliance issue from Strasbourg’s perspective; the ECtHR has found Germany in breach 

of the Article 6(1) ECHR right in nearly seventy cases, making up almost one-third of the 

total number of violations found against Germany.146 The right to speedy judicial 

proceedings as a component of the right to a fair trial is one of the few ECHR rights that is 

not also enumerated in the Basic Law, which, combined with the complicated, multilevel 

judicial system, renders Germany ‘particularly prone to producing long delays in 

proceedings’.147 The Bundestag has also repeatedly rejected legislation proposed by the 

Ministry of Justice due to varying concerns about the best way to respond to the Strasbourg 

judgments. 

 

When Germany failed to implement the legislative remedies initially proposed by the 

Ministry of Justice after the ECtHR’s Sürmeli v Germany judgment in 2006, the ECtHR 

instigated Germany’s first ever pilot procedure in 2010, Rumpf v Germany.148 The Ministry of 

Justice had proposed legislative changes to allow a right of appeal to higher courts when 

the original court was taking too long, but the changes faced resistance from 

parliamentarians who felt the judiciary was functioning effectively and who were reluctant 

to criticise the courts’ procedures.149 In light of this, the ECtHR issued a stern warning 

through the Rumpf judgment, stating that: 

‘While the Court welcomes the recent legislative initiative, it also notes that the 

respondent State has failed so far actually to put into effect any measures aimed at 

improving the situation, despite the Court’s substantial and consistent case-law on 

the matter.’150 

                                                        
146 European Court of Human Rights, HUDOC Case Database. Available at: 
https://hudoc.echr.coe.int/eng#{"languageisocode":["ENG"],"respondent":["DEU"],"documentcollectionid2":[
"GRANDCHAMBER","CHAMBER"],"violation":["6-1"]} (accessed 20 December 2017).  
147 Tomuschat, ‘The Effects of the Judgments of the European Court of Human Rights According to the 
German Constitutional Court’, German Law Journal, p.517; See also Lambert Abdelgawad and Weber, ‘The 
Reception Process in France and Germany’, p.137. 
148 Sürmeli v Germany, App no. 75529/01 (ECtHR, 8 June 2006); Rumpf v Germany, App no. 46344/06 
(ECtHR, 2 September 2010). 
149 See Donald and Leach, Parliaments and the European Court of Human Rights, p.13. 
150 Rumpf v Germany, para 68. 
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The ECtHR also set a one year deadline for Germany to produce new remedies for the 

issue.151 This is an especially tight timeframe given the ECtHR’s preference for allowing 

wide margins of appreciation in states with otherwise consistently efficient compliance 

records, demonstrating the severity with which Strasbourg viewed Germany’s resistance 

towards its judgments. 

 

The creation of a pilot procedure clearly served as a wake-up call for Germany that it needed 

to resolve the length of proceedings issue. The Government awarded compensation to all 

the applicants under Rumpf and the other outstanding ECtHR cases, and the Bundestag 

passed the Act on Legal Redress for Excessive Length of Court Proceedings and of Criminal 

Investigation Proceedings in November 2011.152 The Act established an ‘acceleratory 

remedy’ whereby applicants who feel their court proceedings are taking too long can lodge 

a complaint that permits judges to take action to remedy the situation, as well as a 

‘compensatory remedy’ offering a new category of compensation for people affected by 

excessive case lengths.153 The Committee of Ministers expressed its satisfaction with these 

measures in 2013 and closed its supervision process, although it has warned that new cases 

could occur depending on how the reforms are implemented and bear out in case law.154 

 

Although the tensions between Germany and Strasbourg over the length of proceedings 

saga reflect conflicting ideas about how best to address the issue, throughout the debate 

there was no indication that the resistance was the result of perceptions that the ECtHR 

was interfering or that its judgments were illegitimate, even when it set the strict time limit 

for implementing changes. The issue passed by without any noticeable political controversy 

or media coverage. Resistance from politicians was strong enough to stifle changes to the 

judicial proceedings system before the Rumpf case, but this resistance did not appear to stem 

from public pressure or from scepticism towards the ECtHR’s authority. Rather, it seemed 

                                                        
151 Ibid, para 73. 
152 Action Report – Communication from Germany concerning the Rumpf group of cases against Germany, 
to the Secretariat of the Committee of Ministers, DH-DD(2013)1234, 14 November 2013, p.2. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2013)1234E"]} )accessed 27 April 2013); Gesetz 
über den Rechtsschutz bei überlangen Gerichtsverfahren und strafrechtlichen Ermittlungsverfahren, 24 November 2011. 
BGBl. 2011 I S, 2302. 
153 Action Report – Communication from Germany concerning the Rumpf group of cases against Germany, 
p.5. 
154 Committee of Ministers, 1128th meeting, 2 December 2011, Decision cases no. 11 – Rumpf group against 
Germany. Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["CM/Del/Dec(2011)1128/11"]} 
(accessed 2 April 2017). 
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to arise from beliefs that the judiciary is independent and should not be subject to review by 

the legislature, as in the preventive detention cases. The remedies ultimately passed by the 

Bundestag in the Act on Legal Redress are a clear indication of this; the measures 

implemented represent a compromise between the need to comply with the ECtHR’s 

judgments and politicians’ reluctance to interfere in the judiciary by offering compensation 

and complaint mechanisms to applicants instead of addressing the structural factors that 

facilitate the lengthy proceedings in the first place.  

 

Non-Compliance in the Länder 

A second compliance issue has occasionally been apparent with the relationship of the 

ECHR to the German Länder. The Federal Government is responsible for overseeing 

compliance with the ECHR and ECtHR judgments in general, but much of the 

implementation occurs at the state level. The sixteen Länder have broad jurisdictions and 

legislative powers, including over police forces and the implementation of certain 

immigration policies – areas where human rights considerations play a key role.155 If a Land 

resists the implementation of an ECtHR judgment, or implements legislation incompatible 

with the ECHR, it can be difficult for the Federal Government to encourage it to comply.156 

For example, following the ECtHR’s Görgülü judgment in 2004, the case returned to the 

Naumburg Court of Appeal (Oberlandesgericht Naumburg), which explicitly decided to ignore 

the ECtHR judgment. In what Christian Tomuschat has called ‘an amazingly self-righteous 

and ignorant manner’, the Naumburg Court argued that ECtHR judgments are binding only 

on the Federal Government and that state authorities are free to ignore them: 

‘[T]he judgment bound only the Federal Republic of Germany as a subject of public 

international law, but not its bodies, authorities and the bodies responsible for the 

administration of justice, which are independent under Article 97.1 of the Basic 

Law…As a result of the status of the European Convention on Human Rights as 

ordinary statutory law below the level of the constitution, the ECtHR was not 

functionally a higher-ranking court in relation to the courts of the States parties. For 

this reason, neither in interpreting the European Convention on Human Rights nor 

                                                        
155 Gusy and Müller, ‘Supranational Rights Litigation, Implementation and the Domestic Impact of 
Strasbourg Court Jurisprudence’, p.14. 
156 See Zimmermann, ‘Germany’, p.343. 
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in interpreting national fundamental rights could domestic courts be bound by the 

decision of the ECtHR.’157 

 

Only when the BVerfG issued an injunction against the Naumburg Court and firmly 

established in its own case law that ECtHR judgments are binding on sub-national 

authorities by virtue of the fact that regional courts are bound by the Basic Law, which in 

turn must be interpreted so as to be compatible with the ECHR, did the lower court 

recognise the binding nature of ECtHR judgments. The superiority of Federal Courts and 

the BVerfG over regional courts prevents these clashes from arising frequently – Görgülü is 

the only example of a lower court ignoring the ECtHR so vehemently to date.158 

Nonetheless, the case serves as a reminder that the German pro-compliance culture, while 

strong, is not uniform across the country. Alternative views on the role of the ECtHR and 

on German human rights protections could gain sufficient traction to challenge the current 

Germany-Strasbourg relationship and force German elites to more consciously assess the 

legitimacy of the Strasbourg system and decisions to comply with particular judgments. 

 

Conclusion 

This chapter argued that the modern German rights culture and approach to European 

integration are underpinned by efforts to overcome Germany’s immediate history of 

totalitarianism, division, and disregard for human dignity. Although the salience of anti-

totalitarian narratives has faded slightly from the forefront of political discourse with time, 

Germany’s past has had a lasting impact through facilitating the creation of political and 

legal institutions that fiercely defend democratic values and the rule of law. The need to 

regain the trust of the European and international community after the collapse of the Nazi 

state further triggered a reconceptualisation of German national identity and the 

relationship between sovereign autonomy and international cooperation that actively 

                                                        
157 Cited in BVerfGE 111, 307, 14 October 2004, paras 312-13 [English translation, paras 17-18]; 
Tomuschat, ‘The Effects of the Judgments of the European Court of Human Rights According to the 
German Constitutional Court’ pp.521-522. 
158 Smaller attempts at resistance are apparent, for example in the Hessian Government’s attempt to avoid 
paying compensation in the Gäfgen case, as well as in the case Jalloh v Germany, in which the Government of 
Hamburg attempted to argue that the ECtHR’s ruling only concerned the Land in which the violation had 
occurred (Nord-Rheine Westfalen) and had no bearing on other Länder. See Sebastian Müller and Christoph 
Gusy, ‘The Interrelationship between Domestic Judicial Mechanisms and the Strasbourg Court Rulings in 
Germany’, in Dia Anagnostou (ed), The European Court of Human Rights: Implementing Strasbourg’s Judgments on 
Domestic Policy, (Edinburgh: Edinburgh University Press, 2013), p.33; Jalloh v Germany, App no. 54810/00 
(ECtHR, 11 July 2006). 
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encourages openness toward international institutions and law. In turn, these factors have 

fostered a perception that compliance with international legal obligations is a fundamental 

component of being a rule of law-respecting state. Indeed, this perception appears to be so 

firmly embedded in national discourses that the Strasbourg system is accepted with almost 

no contestation; debates over the legitimacy or authority of the ECtHR apparent in other 

European states are not present in the mainstream public sphere in Germany.  

 

Importantly, this culture of compliance has not superseded sovereignty or national identity, 

but enhanced it. The intersection of a historical need to regain the respect of the international 

community through participation in international institutions and human rights mechanisms 

with an internal determination to develop a post-nationalist German identity based on 

respect for democratic principles, human dignity and the rule of law, means that support for 

compliance with international law and the judgments of the ECtHR has been woven into 

German national identity and human rights narratives. Compliance with Strasbourg 

judgments is not framed as a threat to national sovereignty or identity, but as a complement 

to, or expression of it. This view is clearest in the interactions between the Constitutional 

Court and the ECtHR, with both courts constantly engaging in dialogue to refine their 

interpretations of human rights and to balance meticulously the line between sovereign 

autonomy and supranational oversight. It is also evident in the Government’s generally swift 

responses to ECtHR judgments, even in the face of complicated public debates over 

sensitive political issues. 

 

To this end, the German approach to compliance with the ECtHR is best described as 

habitual, and almost as automatic as compliance with the judgments of national courts. For 

the most part, there is no conscious ‘decision’ to comply with any given case, only discussion 

about how to do so while still allowing space for national practices and autonomous decision-

making, especially for the Federal Constitutional Court and the norms enumerated in the 

Basic Law. The German case therefore demonstrates that perceptions of the legitimacy of 

European or international laws and norms can become so deeply embedded domestically 

that compliance is rarely an issue. Nonetheless, even Germany’s firmly pro-compliance 

rights culture has been created and reinforced by national experiences and understandings 

of domestic and international law, as these determine the terms on which compliance will 

occur. 
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Chapter Five | Croatia 
 

 

Introduction 

On 5 November 2017, the Republic of Croatia (Republika Hrvatska) celebrated the twentieth 

anniversary of its ratification of the European Convention on Human Rights (ECHR). In 

this time, Croatia has endeavoured to prove that it shares the ‘common heritage’ of European 

democracies,1 gradually attempting to overcome a recent history dominated by 

authoritarianism and nationalist violence by opening its domestic institutions and society to 

the rule of law and human rights norms passed down first by the Council of Europe, and 

later the European Union (EU). But elements of Croatia’s ‘bad past’ (loše prošlosti) have 

proved difficult to let go of,2  delaying the consolidation of the state’s democratic transition 

and contributing to disjointed understandings of the roles of domestic and international 

institutions in protecting human rights despite national authorities’ ‘good faith effort.’3 

Consequently, Croatia’s interactions with the European human rights system over the past 

two decades have been marked by a generalised acceptance of the ECtHR and its obligations 

on the one hand, and by the challenges of translating acceptance into effective compliance 

in practice on the other. 

 

In light of this dynamic, this chapter examines the effect of Croatian notions of human rights 

and law, as well as attitudes towards Europe, on Croatian actors’ perceptions of the 

legitimacy of the Strasbourg system and their decisions to comply with ECtHR judgments. 

As a newer, post-authoritarian member of the Council of Europe with a weaker compliance 

record, Croatia’s experience with human rights and the ECtHR tells a somewhat different 

story to the previous two case studies, although the state’s apparent commitment to 

maintaining a positive relationship with Strasbourg allows for a comparable analysis of the 

dynamics, experiences, and tensions that inform domestic actors’ compliance motivations. 

                                                        
1 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, European Treaty 
Series No. 5, Rome, 4 November 1950, Preamble. 
2 Nenad Dimitrijević, Ustavna demokratija shvaćena kontekstualno, [Constitutional Democracy Understood in 
Context], (Beograd: Prometej Novi Sad, 1996), cited in Jasna Omejec, ‘Grundrechte in Kroatien’ 
[Fundamental Rights in Croatia], in Detlef Merten and Hans-Jürgen Papier (eds), Handbuch der Grundrechte 
in Deutschland und Europa [Fundamental Rights in Germany and Europe], vol.xxxiv, (Hamburg: C.F. Müller, 
2015), p.6. 
3 Pamela A. Jordan, ‘Does Membership Have Its Privileges?: Entrance into the Council of Europe and 
Compliance with Human Rights Norms’, Human Rights Quarterly, 25(3), 2003, p.674. 
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This chapter argues that although elements of a budding liberal rights culture have emerged 

in elite discourses and the practice of the Croatian Constitutional Court, they have not yet 

permeated the entire legal and political culture. Instead, Croatia’s understandings of its 

human rights obligations and the role of legal, political and international institutions in 

upholding them remain heavily influenced by older habits and traditions from Croatia’s 

authoritarian and socialist history. In particular, the strict state-provided definitions of laws 

and heavy restrictions on the public sphere under Yugoslavia’s and Franjo Tuđman’s 

authoritarian regimes mean the contemporary judiciary, politicians and civil society have 

had less experience with the dynamic debates and discourses about the meanings and 

consequences of contested rights and laws that are present in states with older democratic 

traditions. Moreover, in spite of an apparently positive relationship with the ECtHR, 

Croatia’s compliance with its judgments remains inconsistent and slow. Consequently, 

although new experiences and emerging traditions are beginning to make their mark on 

Croatian understandings of human rights and law, there is nonetheless no singular, coherent 

narrative or approach present across national political and legal discourse and interactions 

with the ECtHR. To this end, the chapter suggests that there are limits to the extent to which 

Croatian actors rely on national understandings of rights to assess and decide to comply 

with ECtHR judgments. Nonetheless, to the extent that visible domestic conceptions of 

rights and law do exist, they continue to influence Croatia’s relationship with the ECtHR 

and affect compliance with its judgments by underpinning the broader structural issues that 

give rise to human rights violations in the first place, suggesting that domestic human rights 

cultures can inform compliance in unanticipated ways. 

 

The Croatian Legal System 

The Republic of Croatia adopted its first democratic, non-socialist Constitution in 

December 1990,4 shortly before declaring independence from the Socialist Federal Republic 

of Yugoslavia (Socijalistička Federativna Republika Jugoslavija, or SFRJ) in June 1991. The 

Constitution (Ustav Republike Hrvatske) features an extensive list of guaranteed human rights 

and fundamental freedoms, adopted in part in an attempt to separate the newly non-socialist, 

independent Croatia from its communist, Yugoslav past. The Bill of Rights, listed in Chapter 

                                                        
4 Since 1990, the Constitution has been amended several times to account for its various transitions from 
Socialist Republic to semi-Presidential democracy to parliamentary democracy. Ustav Republike Hrvatske 
[Constitution of the Republic of Croatia], Narodne Novine [Official Gazette], 56/1990. English translation 
available at Croatian Parliament, ‘The Constitution of the Republic of Croatia (Consolidated Text)’, 
http://www.sabor.hr/Default.aspx?art=2405&sec=729 (accessed 26 December 2017). 
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Three of the Constitution, draws inspiration from the rights guarantees of a number of 

international treaties, including the Universal Declaration on Human Rights (UDHR) and 

the ECHR, as well as national constitutions in Europe such as the German Basic Law.5 In 

addition to the civil and political rights inspired by international and European law, the 

Croatian Constitution includes an extensive collection of economic, social and cultural 

rights, while the Constitutional Act on the Rights of National Minorities in the Republic of 

Croatia further provides explicit rights protection for the large number of ethnic and 

national minority groups in Croatia.6 

 

The Constitution is enforced and applied by the Constitutional Court of the Republic of 

Croatia (Ustavni sud Republike Hrvatske). The Constitutional Court was established in its 

current form in 1990 under the competences outlined by the 1990 Constitution, although 

the Court considers itself a descendent of the Constitutional Court of the Socialist Republic 

of Croatia, established in 1964.7 Croatia (along with the other SFRJ Republics) thus has a 

comparatively long history of constitutional interpretation, in contrast to other post-

communist legal systems in Europe and around the world, which have only established 

constitutional courts since the collapse of their communist regimes.8 The contemporary 

Constitutional Court was designed to be a ‘fourth branch’ of government; it is separate from, 

and independent of, the ordinary judiciary, as well as the executive and legislature, and is 

tasked with oversight of all three ordinary branches.9 Individuals have recourse to rights 

protection through the Court’s constitutional complaints procedure; these complaints make 

up the bulk of the Court’s work, although it is also competent to undertake abstract 

constitutional review of legislation.  

 

                                                        
5 Siniša Rodin, ‘Croatia’, in Leonard Hammer and Frank Emmert (eds), The European Convention on Human 
Rights and Fundamental Freedoms in Central and Eastern Europe, (The Hague: Eleven International Publishing, 
2012), p.136. 
6 Constitution, Chapter III; Ustavni zakon o pravima nacionalnih manjina, 
 [Constitutional Act on the Rights of National Minorities in the Republic of Croatia], Official Gazette 
155/2002. English translation available at Supreme Court of the Republic of Croatia, 
http://www.vsrh.hr/CustomPages/Static/HRV/Files/Legislation__Constitutional-Law-on-the-Rights-NM.pdf 
(accessed 26 December 2017). 
7 Ksenija Turković and Jasna Omejec, ‘Commitment to Reform: Assessing the Impact of the ECtHR’s Case 
Law on Reinforcing Democratisation Efforts in Croatian Legal Order’, in Iulia Motoc and Ineta Ziemele 
(eds), The Impact of the ECHR on Democratic Change in Central and Eastern Europe, (Cambridge: Cambridge 
University Press, 2016), p.111. 
8 Branko Pešelj, ‘Socialist Law and the New Yugoslav Constitution’, Georgetown Law Journal, 51(4), 1963, 
p.701-703. 
9 Turković and Omejec, ‘Commitment to Reform: Assessing the Impact of the ECtHR’s Case Law on 
Reinforcing Democratisation Efforts in Croatian Legal Order’, p.111; Rodin, ‘Croatia’, p.136. 
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In contrast to the Constitutional Court’s privileged position of oversight over the other 

branches of government and its capacity to determine legislation as unconstitutional, the 

ordinary courts have relatively weak powers. Neither the lower-level municipal courts nor 

the national Supreme Court (Vrhovni sud) can overturn legislation deemed unconstitutional; 

instead, they must refer the cases to the Constitutional Court. Ordinary courts also have 

relatively weak law-making powers; their function is to apply legislation passed by the 

parliament, rather than to make it. The Croatian Parliament (Hrvatski Sabor) is therefore the 

primary body responsible for creating new laws and rights protections. The Parliamentary 

Committee on Human and National Minority Rights in particular considers draft legislation 

pertaining to human rights, including liaising with international human rights organisations 

and hearing complaints from Croatian citizens to ensure that the Committee’s consideration 

of legislation is in line with local and international expectations. As well as ensuring that 

proposed legislation is in line with domestic human rights guarantees, the Committee is also 

‘the competent working body in matters pertaining to…the implementation of ratified 

international treaties that regulate the protection of human rights.’10 The Committee 

therefore provides a degree of oversight in terms of ensuring that national legislation is 

compatible with Croatia’s international obligations, including the ECHR. 

 

Status of the ECHR in Croatian Law 

Croatia signed the ECHR on 6 November 1996, upon its accession to the Council of Europe. 

The Convention and all the additional protocols in force at the time were ratified, and the 

jurisdiction of the ECtHR accepted, on 5 November 1997. Croatia’s monist legal system 

means that all international treaties signed, ratified and made public by the Croatian 

government automatically have effect in national law, and can be applied directly by 

domestic courts. The President and Government, which sign treaties, and the Sabor, which 

ratifies them, are responsible for ensuring that any international treaties to which Croatia 

becomes party are consistent with the Croatian Constitution prior to their incorporation into 

the domestic legal order. 

 

The ECHR is given effect in domestic law primarily by the Constitutional Court. The 

ECHR, along with all the international treaties to which Croatia is party, enjoys a quasi-

                                                        
10 Hrvatski Sabor, Committee on Human and National Minority Rights. Available at: 
http://www.sabor.hr/committee-on-human-and-national-minority-rights (accessed 19 August 2017). 
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constitutional status in the Croatian legal system. As Article 141 of the Constitution of 

Croatia states: 

‘International treaties which were signed and ratified in accordance with the 

Constitution, made public and are in force, are part of the internal legal order of the 

Republic of Croatia and are above law in terms of legal effects. Their provisions may 

be changed or repealed only under the conditions and in the way specified by the 

international treaties themselves, or in accordance with the general rules of 

international law.’11 

 

Formally, the provision in Article 141 that international treaties ‘are part of the internal legal 

order of the Republic of Croatia and are above law in terms of legal effects’ means that 

international law, including the ECHR, sits above domestic legislation in the Croatian legal 

hierarchy, but below the Constitution.12 In practice, however, international law is frequently 

used by the Constitutional Court as a means to review national legislation’s compatibility 

with the Croatian legal order, and is thus utilised as a key constitutional instrument. This 

practice has helped to entrench the ECHR in the Croatian legal system as a core 

constitutional document, as it is the most commonly cited and applied treaty by the 

Constitutional Court of all the international law to which Croatia is party.13 The 

Constitutional Court has explicitly clarified that ‘the authority of the Constitutional Court 

to review the compliance of a law with an international treaty is the logical consequence of 

the constitutional provision whereby the international treaty…forms a part of the domestic 

legal order and is by legal force ranked higher than a law’, highlighting the ECHR’s semi-

constitutional status in the Croatian system.14  

 

Moreover, Ivana Božac and Melita Carević have noted that international law enjoys such a 

prominent position because of the Constitutional Court’s ‘practice of using international 

treaties as benchmarks for monitoring domestic law.’15 Similarly, former President of the 

Constitutional Court, Jasna Omejec, has asserted that international treaties ‘serve as 

                                                        
11 Constitution, Article 141. 
12 Ivana Božac and Melita Carević, ‘Judicial Application of International and EU Law in Croatia’, in Siniša 
Rodin and Tamara Perišin (eds), Judicial Application of International Law in Southeast Europe, (Berlin: Springer-
Verlag, 2015), p.137. 
13 Ibid, p.144. 
14 Constitutional Court of the Republic of Croatia, Decision U-I-745/1999, 8 November 2000, para 7(1). 
English translation available at: http://compendium.itcilo.org/en/compendium-decisions/constitutional-court-
of-croatia-8-november-2000-no.-u-i-745-1999 (accessed 17 December 2017). 
15 Božac and Carević, ‘Judicial Application of International and EU Law in Croatia’, p.138. 



 170 

standards for the review of the national legislation.’16 This is a particularly important feature 

of the Croatian legal system, as it means the Constitutional Court not only examines whether 

Croatian law is consistent with the Constitution, but also whether national law is consistent 

with international standards. To this end, the ECHR appears to enjoy a firmly entrenched 

position in the Croatian institutional structure. 

 

Croatia’s Fledgling Rights Culture: Between Liberal and Authoritarian Traditions   

Modern Croatian conceptions of law, human rights, and the role of European institutions 

are the product of a series of – at times profoundly fraught – political transitions. In less than 

thirty years, Croatia has evolved from a socialist constituent republic of the SFR Yugoslavia, 

to an independent though still largely authoritarian presidential state under Franjo Tuđman 

and his conservative, nationalist party, the Croatian Democratic Union (Hrvatska 

demokratska zajednica, HDZ), to an increasingly stable parliamentary democracy following 

Tuđman’s death in 1999, and eventually to full member of the European Union (EU) in 

2013. In the midst of these transitions, Croatia has also had to come to terms with its role in 

the brutal conflicts and nationalistic tensions of the wars following the breakup of 

Yugoslavia, including the perpetration of war crimes, while simultaneously attempting to 

forge a new identity as a liberal European democracy in the wake of its twentieth century 

authoritarian experiences. These transitions and experiences have had a profound effect on 

how Croatian political and legal actors understand human rights and view the role of 

domestic and international institutions in protecting them, revealing a fledgling democratic 

tradition and emergent culture of compliance with European and international law. 

However, although these experiences and emerging traditions are beginning to make their 

mark on Croatian understandings of human rights and law, there is nonetheless no singular, 

coherent narrative or approach present across national political and legal discourse and 

interactions with the ECtHR. To this end, domestic ideas about rights and law are 

inconsistent, subject to change, and have only a relatively weak influence on how Croatia 

receives, interprets, and decides to comply with Strasbourg human rights norms.  

 

 

 

                                                        
16 Jasna Omejec, ‘Legal Framework and Case-Law of the Constitutional Court of Croatia in Deciding on the 
Conformity of Laws with International Treaties’, Report for the European Commission for Democracy 
Through Law (Venice Commission), 2009, Montenegro, p.2. 
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Croatian Constitutionalism and the Legacy of Authoritarian Legal Culture 

In light of Croatia’s experience with war and numerous political transitions, one of the 

clearest influences on Croatia’s contemporary constitutional order is a determination to 

prevent a return to the country’s immediate history with authoritarianism. Jasna Omejec 

suggests that the rights and political values included in the Constitution and Croatian legal 

order are a ‘direct answer to the previous historical experience of repression’ and reflect the 

‘constitutionalisation of fear of the renewal of totalitarianism.’17 Omejec also emphasises the 

necessity of ‘accepting the common European constitutional heritage’ of liberal, individual 

rights and respect for the rule of law in moving away from Croatia’s illiberal past, pointing 

to Germany’s post-Nazism experience of entrenching constitutional rights and European 

integration as a model for Croatia’s own transition.18 Hence, entrenching human rights and 

a sense of openness towards European and international institutions in the Croatian political 

and legal order are seen as essential for overcoming Croatia’s authoritarian and conflict-

ridden history. This influence is apparent in the inclusion of an extensive Bill of Rights in 

the Constitution, and in the conception of the Constitutional Court as an independent ‘fourth 

branch’ with the power to supervise and declare unconstitutional the actions of all three 

other branches of government. 

 

Yet the notion of a constitutional order and judiciary that actively engages with national, 

European, and international human rights is still evolving. As Croatian Judge at the Court 

of Justice of the European Union (CJEU), Siniša Rodin asserts, ‘while it cannot be said 

that the Croatian judiciary or the Constitutional Court are hostile to fundamental rights, the 

fact remains that their proper social function still needs to be discovered.’19 The legal system 

and culture, and notions of the role of law in protecting human rights, remain influenced by 

an authoritarian and socialist legal culture that presents the state as the ultimate determiner 

of law.20 Although the authoritarian regimes have since collapsed, lingering influences from 

                                                        
17 Jasna Omejec, ‘The Constitutional Development of European Post-Communist and Post-Socialist States’, 
speech delivered at the International Scientific-Practical Conference: The Constitution – A Basis of Democratic 
Development of the State, Astana, 27-28 August 2010. Available at: http://ksrk.gov.kz/eng/press-
center/vyst/?cid=0&rid=540 (accessed 11 December 2017). 
18 Ibid. See also Siniša Rodin, ‘Application of the European Human Rights Convention in the Republic of 
Croatia – an Element of Constitutional Checks and Balances’, European Studies, 5, 1999, p.94. 
19 Siniša Rodin, ‘Croatia: Developing Judicial Culture of Fundamental Rights’, in Rainer Arnold (ed), The 
Universalism of Human Rights, (Dordrecht: Springer, 2013), p.403. 
20 Ibid, p.402-403. On the influence of authoritarian and socialist law on contemporary legal cultures in 
Central and Eastern Europe in general, see Zdeněk Kühn, ‘Worlds Apart: Western and Central European 
Judicial Culture at the Onset of the European Enlargement’, American Journal of Comparative Law, 52(3), 
2004, pp.531-568. 
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their legal systems have left the modern judiciary relatively weak and without a strong sense 

of how democratic ideas such as individual rights, the absolute rule of law (as opposed to 

authoritarian rule by law), and the separation of powers work in practice.21  

 

Notions of a deferential, restricted judiciary originate from both the rigid formalism of the 

18th century Austro-Hungarian legal system, as well as the highly politicised court system of 

the communist era and the requirement that courts apply the law according to socialist 

doctrine and under the superior authority of the legislature, or Federal Assembly.22 The 

judiciary’s role was to apply the law and serve the socialist cause, not to engage in legislative 

scrutiny. Even the Yugoslav Constitutional Court’s authority to review law’s 

constitutionality was restricted by socialist ideology and the Court typically played an 

advisory, rather than scrutinising role.23 The courts remained similarly politicised in the 

1990s under President Tuđman, with judges – often political appointees with little judicial 

experience – frequently deferring to the executive and Sabor to make important legal 

decisions.24  

 

The contemporary Croatian judiciary has struggled to overcome the legacy of a positivist, 

state-provided understanding of rights and law, and the traditions and practices of the 

communist-era legal system. Judges maintain a narrow understanding of their role in the 

Croatian legal system, conceiving of courts as the technocratic ‘mouth of the law’ and 

faithfully applying statutory legislation in line with the will of the Sabor and the executive.25 

Courts do not have the power to strike down legislation, only to refer it to the Constitutional 

Court. They also do not recognise case law as a primary source of law and are not bound by 

precedent, meaning that the judiciary’s role is to apply ‘authentic’, literal interpretations of 

statutes in line with abstract legal doctrines, rather than to engage in the process of law-

                                                        
21 Siniša Rodin, ‘Discourse and Authority in European and Post-Communist Legal Culture’, Croatian 
Yearbook of European Law and Policy, 1, 2005, p.2. 
22 Rodin, ‘Discourse and Authority in European and Post-Communist Legal Culture’, p.11; Pešelj, ‘Socialist 
Law and the New Yugoslav Constitution’, p.664. 
23 Ibid, pp.701-703. 
24 Christopher Lamont, ‘Confronting the Consequences of Authoritarianism and Conflict: the ECHR and 
Transition’, in Antoine Buyse and Michael Hamilton (eds), Transitional Jurisprudence and the European 
Convention on Human Rights: Justice, Politics and Rights, (Cambridge: Cambridge University Press, 2011), p.88. 
25 Tamara Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, Croatian Yearbook of European Law and Policy, 
1, 2005, p.7; Omejec, ‘The Constitutional Development of European Post-Communist and Post-Socialist 
States’. 
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making by considering the practical social or policy implications of particular cases.26 

Judicial reforms and the appointment of new judges since Tuđman’s death in 1999 have 

helped to address the politicisation of the legal system and exposed the judiciary to new 

understandings of their function and purpose as potential law-makers. Nonetheless, the 

notion that the legislature makes laws and courts faithfully apply them is still apparent in 

judges’ reluctance to engage with more dynamic, practical interpretations of the law and to 

question or critique the legitimacy of legal norms established by the Sabor.27 

 

Socialist Human Rights in the SFRJ 

In addition to having a lasting impact on the judiciary and understandings of the purpose of 

law, Croatia’s experiences under socialism also influenced the state’s contemporary notions 

of human rights. The SFRJ included a list of rights in its Constitution, and ratified the 

International Covenants on Civil and Political Rights and Social, Economic and Cultural 

Rights in 1971, although SFRJ’s dualistic legal system meant the international treaties were 

not directly enforceable in domestic law.28 Given its focus on individual freedoms and liberal 

democracy, Yugoslavia also never sought to join the Council of Europe or sign the ECHR. 

Instead, Yugoslavia’s political order and Bill of Rights clearly reflected a socialist 

understanding of rights as being provided by the state, so long as they did not interfere with 

the power of the communist regime or ideology. Indeed, Article 40 of the SFRJ Constitution 

noted that the freedoms listed in the Bill of Rights ‘shall not be used to overthrow the 

foundations of socialist and democratic order established by this constitution.’29 Thus, rights 

and freedoms were conceived of within Yugoslavia and its constituent Republics as limited 

and contingent, rather than absolute and inalienable. Socialist Yugoslavia also stressed the 

collective rights of workers in its rights-oriented rhetoric, as well as the collective rights of 

each of the Republics.30 With the collapse of the socialist Yugoslav regime following Tito’s 

death in 1980, and later Croatia’s declaration of independence from the Yugoslav federation, 

Croatia has attempted to move towards liberal democratic conceptions of rights, mimicking 

the civil liberties and individualist rights enshrined in the bills of rights of Western European 

                                                        
26 Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, p.9; Rodin, ‘Discourse and Authority in European 
and Post-Communist Legal Culture’, p.11. 
27 Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, p.10. 
28 See Turković and Omejec, ‘Commitment to Reform: Assessing the Impact of the ECtHR’s Case Law on 
Reinforcing Democratisation Efforts in Croatian Legal Order’, p.111; Lamont, ‘Confronting the 
Consequences of Authoritarianism and Conflict’, p.85. 
29 Cited in Pešelj, ‘Socialist Law and the New Yugoslav Constitution’, p. 670. 
30 Ibid, p.692-699. 
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states. Germany in particular has served as a valuable role model for how to incorporate 

strong human rights protections into the Croatian constitutional order. However, socialist 

and non-Western influences are still evident in the modern Croatian political and legal 

culture, particularly in the inclusion of social, economic and cultural rights in the 

Constitution, but also regarding the troubles Croatia has had in coming to terms with 

Enlightenment-style conceptions of the rule of law and individual, universally-applicable 

rights. 

 

Croatia’s Nationalist and Europeanist Identities 

Finally, Croatia’s perceptions of the European human rights system (and the European 

project in general) are influenced by the mythologies surrounding Croatia’s national and 

European identities. In particular, two interlocking – at times both complementary and 

contradictory – narratives have played a critical role in shaping how Croatia views its place 

in Europe and its participation in European institutions. The first narrative portrays Croatia 

as an independent nation, distinct from other Balkan and Eastern European cultures. In this 

view, Croatia’s independence and separateness dates back over one thousand years, to the 

medieval Kingdom of Croatia, which stood as an independent kingdom from 925 to 1102, 

when it formed a union with the Kingdom of Hungary and was eventually folded into the 

Austro-Hungarian realm in 1527.31 The notion of Croatia as one of the oldest civilisations in 

Europe is a fundamental element of Croatian national identity and political mythology, 

helping to construct ‘over centuries a sense of uniqueness and distinctness of Croats from 

their South Slavic neighbours and a deeply rooted desire for sovereign statehood.’32 After 

existing only as a constituent state or region within larger polities for centuries – the 

Hapsburg Empire, the Kingdom of Slovenes, Croats and Serbs, the Kingdom of Yugoslavia, 

the Nazi-puppet Independent State of Croatia, and the SFRJ – the Croatian declaration of 

independence from Yugoslavia in 1991 represented a profoundly important turning point in 

Croatian nationalist history. President Tuđman announced that Croatia had finally fulfilled 

its ‘thousand year old dream’,33 while recognition of Croatian statehood by Germany in 1991 

and other European states in 1992 helped to bolster the belief that Croatia deserved to be a 

                                                        
31 For a detailed account of Croatia’s national history, see Marcus Tanner, Croatia: A Nation Forged in War, (3rd 
edn, London: Yale University Press, 2010); Aleksander Pavković, The Fragmentation of Yugoslavia: Nationalism 
and War in the Balkans, (London: Palgrave Macmillan, 2000). 
32 Jelena Subotić, ‘Europe is a State of Mind: Identity and Europeanisation in the Balkans’, International 
Studies Quarterly, 55(2), 2011, p.315. 
33 Franjo Tuđman, cited in Tanner, Croatia: A Nation Forged in War, p.ix. 



 175 

sovereign state.  In reality, having been subsumed under other states and empires for 

centuries means that almost all of the legal and political traditions that continue to have any 

effect in the contemporary system come from non-Croatian sources, particularly the Austro-

Hungarian Empire and Socialist Yugoslavia.34 Regardless, narratives emphasising Croatia’s 

independence still play a powerful role in senses of Croatian national identity, informing 

Croatia’s determination to be recognised as an equal, sovereign actor through membership 

in European and international institutions. 

 

The second narrative intersects with Croatia’s independence tale to suggest that Croatia is 

– and always has been – thoroughly European, and that the nation’s inclusion in Yugoslavia 

in the twentieth century was, as President Tuđman declared, ‘just a short episode in Croatian 

history.’35 This narrative stresses Croatia’s ‘European’ traits and close cultural and historical 

connections to Central Europe through the Austro-Hungarian Empire, as well as to its 

Mediterranean/Adriatic neighbours, while simultaneously seeking to distance Croatia from 

its profoundly different, if not outright inferior, Balkan neighbours. In this view, Croatia is 

Catholic, democratic, prosperous, uses the Roman (rather than Cyrillic) alphabet, and 

shares the sensible, pragmatic culture of its Germanic, Central European neighbours. In 

contrast, the Balkan states and their South Slavic peoples are predominantly Orthodox and 

Muslim, and painted as being poor, primitive, and preoccupied with religious and national 

tribalism. Thus, Croatia’s ‘European’ identity is as much about establishing the state as 

naturally belonging to Europe as it is about distancing itself from its Balkan, Yugoslav past 

and its pejorative associations.36 To this end, the ‘Croatia as European’ narrative has in large 

part served a strategic purpose, being utilised to try to position Croatia as a stable, liberal 

democracy whose natural status is as an independent, equal, sovereign member of European 

institutions. It has also had a lasting, negative impact on the nature of rights protections in 

terms of underpinning nationalist tensions between Croats and minority ethnic groups, 

                                                        
34 See Branko Smerdel, ‘In Quest of a Doctrine: Croatian Constitutional Identity in the European Union’, 
Zbornik Pravnog fakulteta u Zagrebu, [Collected Papers of the Zagreb Law Faculty], 64(4), 2014, p.514; Rodin, 
‘Discourse and Authority in European and Post-Communist Legal Culture’, p.11. 
35 Franjo Tuđman, Address of the President of the Republic of Croatia on the State of the Nation, 1997, cited 
in Nicole Lindstrom, ‘Between Europe and the Balkans: Mapping Slovenia and Croatia’s “Return to 
Europe” in the 1990s’, Dialectical Anthropology, 27(3-4), 2003, ’, p.325. 
36 Subotić, ‘Europe is a State of Mind: Identity and Europeanisation in the Balkans’’, pp.311-312; Maple 
Rasza and Nicole Lindstrom, ‘Balkan is Beautiful: Balkanism in the Political Discourse of Tuđman’s 
Croatia’, East European Politics and Societies, 18(4), 2004, p.630. 
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especially Serbs.37 Nonetheless, the belief that there are close underlying cultural and 

historical similarities between independent Croatia and the rest of Europe has also helped 

to open Croatia to joining European institutions and accepting European norms with 

relatively little conflict.38 Croatian political notions of legitimacy are thus profoundly 

connected to the pursuit of statehood, and the pursuit of recognition as being culturally and 

historically European. The two narratives intersect to produce an elite political narrative 

that suggests the only way to achieve legitimate statehood for Croatia is through 

participation in European institutions as a sovereign, independent member state. But this 

conceptualisation of Croatian identity also fosters Euroscepticism amongst some 

conservative politicians and members of the public, due to fears about national identity and 

culture being subsumed under supranational entities in light of negative experiences with 

Yugoslav federalism. To this end, there is a disconnect between the ‘Croatia as European’ 

narrative utilised by elite actors, and the more conventional notions of nationality held by 

(some) non-elite Croatians. 

 

The above influences point to national understandings of human rights, law, and Europe 

that are torn between attempts at the elite level to adopt – and be seen to be adopting – 

liberal European rights norms, and a struggle to shake off the intertwining legacies of 

socialism, Yugoslav federalism, Tuđman’s authoritarianism, and nationalist violence. The 

narrow and rigid understandings of the role of the judiciary that dominated the Croatian 

legal system from the eighteenth century until 2000 especially have left courts and individual 

judges reluctant to more actively engage with the dynamic, dialogic approach to upholding 

rights used by Strasbourg and West European democracies, despite indications from the 

Constitutional Court that it wants to move towards a more liberal, ‘European’ approach. 

Consequently, Croatia’s collective understandings of rights and law are scattered and 

inconsistent. The influences of historical experiences and Europeanist ambitions are evident 

throughout Croatia’s judicial and political interactions with Strasbourg, and have some 

impact on Croatia’s compliance record, but they do not contribute to a coherent, national 

approach to rights and law that clearly and precisely informs Croatia’s perceptions of which 

European norms and ECtHR judgments are legitimate or not. This creates an interesting 

dynamic in which, on the one hand, Croatia is a ‘blank slate’, with no powerful domestic 

                                                        
37 Brad K. Blitz, ‘Democratic Development, Judicial Reform and the Serbian Question in Croatia’, Human 
Rights Review, 2008, 9, pp.123-135. 
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traditions to conflict with incoming Strasbourg norms, but on the other, struggles to 

effectively contribute to the evolution of the Strasbourg human rights system and uphold 

the principle of subsidiarity, because the current rights culture and traditions are weak.  

 

Croatia’s Relationship with Strasbourg 

Judicial Relationship 

The tension between being open to European human rights norms in principle and 

struggling to incorporate them domestically in practice is clearest in the relationship between 

Croatia’s domestic courts and Strasbourg. The Constitutional Court has afforded the ECHR 

a ‘quasi-constitutional’ status in Croatian law, meaning that the Convention is firmly 

entrenched in the domestic constitutional order, and has the potential to provide a highly 

effective standard of human rights protections in line with Strasbourg. The Constitutional 

Court has also acknowledged the ‘binding interpretive authority’ of the ECtHR’s judgments, 

including judgments concerning other countries, and has ‘explicitly accept[ed]’ the ECtHR 

as the creator of ‘European constitutional standards.’39 This indicates that the Constitutional 

Court holds the ECtHR in high esteem, and recognises a seemingly unconditional obligation 

to incorporate the Convention and Strasbourg case law into constitutional proceedings. 

 

In practice, however, the actual application of Convention rights and Strasbourg case law 

by the Croatian judiciary – especially by the ordinary courts – has been, as Siniša Rodin 

asserts, ‘scarce and inconclusive.’40 In particular, Rodin notes that while the Constitutional 

Court often applies the Convention in its decisions, and uses it as a legal basis for striking 

down both parliamentary legislation and subordinate courts’ judgments, these decisions are 

not always consistent with the case law of the ECtHR.41 The Constitutional Court often 

treats the Convention as a stand-alone document, developing its own interpretations and 

jurisprudence, independent of the ECtHR’s case law and interpretations of the ECHR. This 

parallel jurisprudence does not necessarily diminish or damage domestic legal protections of 

                                                        
39 Jasna Omejec, ‘Ways and Means to Recognise the Interpretive Authority of Judgments Against Other 
States – the Experience of the Constitutional Court of Croatia’, Report to the Conference on the Principle of 
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Skopje, 1-2 October 2010, p.17. Available at: 
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40 Rodin, ‘Application of the European Human Rights Convention in the Republic of Croatia – an Element 
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41 Ibid, p.107. 
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rights – Rodin argues that the Constitutional Court is a ‘sophisticated interpreter of 

fundamental rights and a national leader in the application of the ECHR’42 – but it does 

reflect domestic courts’ practice of only recognising statutory codes as sources of law and 

their corresponding inexperience with case law. This means that, for the most part, the 

Constitutional Court is not engaging with the understandings of the Convention rights 

expressed by the ECtHR, or participating in any form of dialogue with the ECtHR over the 

meanings and applications of Convention rights as they evolve over time. It also means that, 

when the Constitutional Court does refer to Strasbourg case law, it tends to do so in a 

‘troubleshooting nature’, quoting ‘de-contextualised normative parts as a justification of 

decisions in individual cases’ without fully engaging with or internalising the particular 

rights norms and understandings of human rights law which have been developed by 

Strasbourg and are taking hold in other European states.43 

 

Similarly, judicial application of the Convention by the non-constitutional judiciary has, to 

date, been extremely limited. The Supreme Court has cited the Convention (though again, 

not the ECtHR’s case law) relatively frequently in recent years, although former President 

of the Constitutional Court, Jasna Omejec, notes that ‘there is no other national court in 

Croatia [other than the Constitutional Court] today which directly applies the Convention 

law.’44 This means that, despite the Convention’s formal constitutional status, there is little 

depth to the Convention’s influence in Croatian law, as lower-level courts do not refer to 

constitutional documents in ordinary practice. Ordinary courts’ reluctance to hear human 

rights cases is further perpetuated by a historically rigid perception, confirmed in a 2004 

Supreme Court judgment, that the adjudication of human rights claims under the ECHR 

(or any rights-based law) ‘does not fall within the jurisdiction of the ordinary courts’, but is 

solely the responsibility of the Constitutional Court.45 This reflects the courts’ narrow 

interpretation of their role as appliers, rather than makers, of the law; the ECHR and 

Strasbourg jurisprudence often require creative, dynamic interpretation and consideration 

of a wide range of possible social and political consequences of the application of Convention 
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rights in given cases – practices which do not easily mesh with the abstract legal doctrines 

applied in formalist legal systems, and which Croatian judges believe to be beyond the scope 

of their authority and expertise. As such, the extent to which Strasbourg judgments and 

practices have permeated Croatian legal culture and day-to-day legal protection of human 

rights is limited and relatively superficial. The absence of regular dialogue between the 

Croatian judiciary and ECtHR in particular limits the extent to which the Constitutional 

and national courts can assess the fit of European human rights standards within the 

domestic legal system because there is no discussion about what Convention rights mean 

and how they might be applied in particular circumstances. 

 

The lack of dialogue between the Croatian courts and Strasbourg, and the Croatian 

judiciary’s inconsistent use of Convention law may be partially explained by the fact that 

only cases brought to the ECtHR against Croatia are translated into the Croatian language; 

cases concerning other member states tend only to be available in the language in which the 

case was decided (English or French), and the official languages of the States Party to the 

case. ECtHR cases that produce new interpretations of Convention rights or apply the 

Convention to new areas of law, but are brought against states other than Croatia, are 

therefore not always accessible for Croatian judges, lawyers and legal scholars. Even when 

European law is translated into Croatian, the process of translating complex legal language 

from English and French can produce interpretations that do not automatically make sense 

in Croatian or do not reflect the original purpose of the text.46 As Omejec notes, the fact that 

European laws often introduce new legal concepts into the Croatian system means that 

‘there are often no appropriate Croatian expressions for them.’47 This makes it difficult to 

develop a comprehensive knowledge of the broader body of Strasbourg case law, and acts 

as a barrier to the spread of human rights norms and interpretations between the ECtHR 

and the Croatian legal system (and vice versa). States that joined the Strasbourg system later 

in the ECtHR’s timeline are also disadvantaged with regard to the internalisation of 

European human rights norms relative to founding members of the Court, because they 

must catch up on a huge body of existing case law, rather than following a gradually-

developed body from its beginnings. For a state not familiar with how to use and keep up 

with case law, like Croatia, this is doubly challenging. The Constitutional Court and 
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Ministry of Justice recognise that understanding ECtHR judgments is important for 

ensuring the correct application of the Convention and its standards at the national level, as 

well as for reducing the number of claims against Croatia at the ECtHR.48 They thus both 

produce Croatian translations of relevant Strasbourg case law, although this is a relatively 

recent initiative.49 It is unclear whether they will translate only new cases, or also provide 

Croatian versions of some of the ECtHR’s historical landmark decisions. 

 

The Croatian judiciary has also struggled to adapt to the dynamic, evolutive approach to 

legal interpretation used by the ECtHR (and the CJEU). Concepts that require a broad 

understanding of how to balance competing social and legal needs across different 

circumstances such as proportionality, equal opportunity, and indirect discrimination 

(where discrimination is the consequence, but not the deliberate intention, of an action) have 

only recently been introduced into Croatian law, incorporated via legislation passed by the 

Sabor and inspired by the practices of the European courts as well as the German BVerfG.50 

As Tamara Ćapeta notes, these concepts require ‘a certain measure of creativity from 

judges’, which has proven challenging for Croatian judges who are used to more straight-

forward and narrowly-applicable principles.51 Similarly, Rodin suggests that the practice of 

applying the law precisely as the state intends it means that former communist states of 

Central and Eastern Europe, including Croatia, are not used to dialogue or discourse 

between different courts or between courts and the legislature as a means to agree on the 

definitions and interpretations of laws.52 This limits the extent to which a widespread, 

                                                        
48 Constitutional Court of the Republic of Croatia, ‘Case-Law of the European Court of Human Rights 
concerning the Republic of Croatia’. Available at: https://www.usud.hr/en/echr-case-law (accessed 18 
December 2017); Ministry of Justice, Office of the Agent of the Government of the Republic of Croatia, 
‘Judicial Practice: Review of judgments and decisions of the European Court of Human Rights. Available at: 
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Recognise the Interpretive Authority of Judgments Against Other States – the Experience of the 
Constitutional Court of Croatia’, p.19.  
50 Rodin, ‘Croatia: Developing Judicial Culture of Fundamental Rights’, pp.391-403. 
51 Tamara Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, p.4. 
52 Rodin, ‘Discourse and Authority in European and Post-Communist Legal Culture’, p.2. Kühn also 
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embedded human rights culture can develop (and influence compliance decisions) in Croatia 

because there is no ongoing public or judicial debate about the meanings of rights or the 

roles of different institutions in protecting them. It also renders the reception of ECtHR 

norms particularly challenging because the ECtHR places such a strong emphasis on 

subsidiarity and allowing Contracting States to address issues in line with domestic 

traditions; without a strong domestic tradition, and without clear guidance from Strasbourg, 

Croatian courts are often left floundering when it comes to deciding how to appropriately 

use Strasbourg norms.  

 

Despite these challenges, Ćapeta has suggested that Croatian judges’ formalism and 

unquestioning application of the law may actually make them ‘good European judges’ who 

apply European and international law willingly and without contestation.53 Ćapeta argues 

that, in the context of preparing for EU accession prior to 2013, Croatian judges simply 

needed the ‘right measure of “European indoctrination”’, via seminars and training in the 

technicalities of EU law, in order to apply it unquestioningly.54 Indeed, the introduction of 

European legal concepts (from both the EU and ECtHR) previously unfamiliar to the 

Croatian legal system may make faithful acceptance without prior assessment and 

contextualisation a necessity, because there is nothing similar at the domestic level to 

evaluate such concepts against. To an extent, this openness may help with overcoming 

judicial formalism by enabling Croatia to gradually adopt European rights norms and legal 

practices, and to build a human rights culture that evolves in tandem with European-level 

practices and traditions. However, in the ECtHR system, the absence of contestation or 

dialogue between national courts and Strasbourg suggests that Croatian courts are 

struggling to engage with the ECtHR and Convention rights in the subsidiarity-oriented 

manner originally envisioned by Strasbourg. Uncontested acceptance of Strasbourg rulings, 

without debates about how those rulings might fit or be integrated into existing domestic 

structures and traditions, risks further entrenching formalist habits and leaving the Croatian 

judiciary over-reliant on Strasbourg to solve human rights problems. In particular, this 

acceptance may indicate that ECtHR judgments are automatically accepted as legitimate by 

domestic courts, but leaves little space for judges to develop their own notions of what that 

                                                        
‘Worlds Apart: Western and Central European Judicial Culture at the Onset of the European Enlargement’, 
p.536. 
53 Ćapeta, ‘Courts, Legal Culture and EU Enlargement’,p.16. 
54 Ibid. 
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legitimacy entails and where its limits lie. In turn, this may also mean that if a truly 

controversial judgment is delivered by the ECtHR against Croatia, the domestic courts will 

have limited experience with negotiating tensions and in finding a jurisprudential solution 

that suits domestic notions of legitimacy. For now, the lack of interaction between Croatian 

courts and the ECtHR means the relationship has been predominantly harmonious, but has 

implications for Croatia’s compliance record because the process of adopting and integrating 

European standards into an emergent domestic tradition is ‘going painfully slowly.’55 

 

Political Relationship 

The challenges associated with integrating strong European norms into a weak domestic 

democratic tradition and rights culture are also evident in Croatia’s political interactions 

with Strasbourg. Although Croatia now maintains a predominantly harmonious political 

relationship with Strasbourg, this dynamic was hampered for many years by a fraught 

accession process. Croatia’s engagement with the Council of Europe officially began in 1992, 

with the submission of an application for membership. As one of the wealthiest constituent 

republics within the former Yugoslavia, with close historical connections to Central Europe 

through the Hapsburg Empire, Croatia, along with neighbouring Slovenia, initially 

appeared well-placed to make the transition from former Communist state to liberal 

European democracy.56 The Parliamentary Assembly of the Council of Europe (PACE) 

granted Croatia Special Guest Status in May 1992 as a recognition of this position and to 

help facilitate a smooth application process.57 

 

What followed, however, was a deeply controversial accession process, throughout which 

repeated human rights abuses and illiberal government practices made it increasingly 

uncertain that Croatia would be able to join the Council at all. In particular, Croatia’s 

attempts to expel ethnic Serbs from Croatia, as well as its ongoing involvement in the war 

in Bosnia-Herzegovina, forced the Council of Europe to suspend Croatia’s application.58 

Accession negotiations were not reopened until 1994, when Croatia ended its involvement 

                                                        
55 Omejec, ‘Challenges of Implementation of the ECHR in the Post-Yugoslav Context – The Lessons of 
Experience of Croatian Constitutional Court’. 
56 See Razsa and Lindstrom, ‘Balkan Is Beautiful: Balkanism in the Political Discourse of Tuđman’s Croatia’, 
p.629. 
57 Parliamentary Assembly of the Council of Europe, ‘Application by Croatia for Membership of the Council 
of Europe’, Opinion 195, 24 April 1996. Available at: http://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=13934&lang=en (12 November 2015). 
58 See Lamont, ‘Confronting the Consequences of Authoritarianism and Conflict’, p.91 
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in the conflict and signed the Dayton Agreement. Parliamentary elections held in October 

1995 and deemed (with some reservations) ‘to have been free and fair’ by the PACE’s ad hoc 

monitoring committee also helped to restore faith in the accession process, although the 

Council of Europe remained wary about Croatia’s progress and imposed a number of new 

requirements on Croatia.59 

 

Thus, on 15 March 1996, the Croatian government committed to undertaking twenty-one 

specific requirements for accession, including signing and ratifying the ECHR; accepting 

the compulsory jurisdiction of the ECtHR and the right of individual petition to the 

European Commission on Human Rights; ratifying other Council of Europe treaties such 

as the Framework Convention on the Protection of Minorities, the Convention for the 

Prevention of Torture, and the European Social Charter; and full cooperation with the 

Dayton-Paris Agreements and the Prosecutor for the International Criminal Tribunal for 

the Former Yugoslavia (ICTY).60 But the accession process was suspended for a second 

time in May 1996 because of the Croatian Government’s ongoing restrictions on the media 

and interference in Zagreb local council elections. The PACE noted ‘with dismay’ that the 

Croatian authorities ‘have since acted in blatant disregard of their commitments’, asserting 

that the Croatian Government’s non-compliant behaviour since March had ‘cast severe 

doubt on their good faith.’61 This second suspension was eventually lifted in October 1996, 

and Croatia acceded to the Council, as well as to the jurisdiction of the Strasbourg human 

rights system, shortly thereafter.  

 

Croatia’s accession to the Council of Europe was therefore rather unusual in that, unlike 

most other Central and Eastern European states seeking Council membership in the 1990s, 

which either attempted to democratise before seeking membership or used their Council 

membership to aid their transition, Croatia appeared to become more authoritarian and 

illiberal after joining. The process drew attention to Tuđman’s selective and inconsistent 

interest in joining the Council, especially given that, despite rhetoric proclaiming that 

                                                        
59 Parliamentary Assembly of the Council of Europe, ‘Application by Croatia for Membership of the Council 
of Europe’, Opinion 195, 24 April 1996. 
60 Ibid. 
61 Parliamentary Assembly of the Council of Europe, ‘Implementation by Croatia of its commitments in the 
framework of the procedure of accession to the Council of Europe’, Resolution 1089, 29 May 1996. Available 
at: http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=16500&lang=en (accessed 12 
November 2015). 
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accession meant Croatia was ‘returning to Europe’,62 Tuđman backed away from the process 

when it meant relinquishing presidential powers and accepting culpability for war crimes.63 

The accession thus highlights Tuđman-era Croatia’s instrumental use of regional institutions 

for political gain and to legitimise Croatian statehood – an approach that could have marked 

the beginning of a relationship driven by instrumental cooperation and selective compliance, 

in line with similar post-communist and post-conflict states in the Balkans and Eastern 

Europe.64 

 

However, Croatia’s relationship with Strasbourg has improved considerably since President 

Tuđman’s death in December 1999 and the subsequent power shift that resulted from 

parliamentary elections in January 2000. The newly-elected, moderate President, Stjepan 

Mesić, sought to reverse the political isolation created by Tuđman, arguing that ‘the opening 

of Croatia towards Europe is crucial…Croatia’s isolation damages Croatia only, and there 

will be no steps forward if it stays this way.’65 This pro-European approach provided the 

impetus for more constructive engagement with the Council of Europe, allowing the 

Parliamentary Assembly to end its formal monitoring of Croatia’s compliance with its 

accession agreement in September 2000.66 Democratic reforms and political leaders’ 

recognition of the importance of constructive participation in European institutions have 

yielded an overall highly cooperative relationship between Croatia and the ECtHR. In 

particular, the ECtHR is recognised as having played a crucial role in facilitating Croatia’s 

transition to stable, liberal democracy through the adjudication of cases and by establishing 

clear human rights standards for Croatia to adopt. Former President Mesić asserted in a 

speech in 2009 that that Council of Europe and ECtHR have: 

‘made an extraordinary contribution to the building of democratic values which 

found their expression in the rule of law, high standards of protection of human 

                                                        
62 Rasza and Lindstrom, ‘Balkan is Beautiful’, p.629; Lindstrom, ‘Between Europe and the Balkans’, p.313. 
63 Lamont, ‘Confronting the Consequences of Authoritarianism and Conflict: the ECHR and Transition’, 
pp.91-94. 
64 Indeed, Peter Leuprecht, then-Deputy Secretary General of the Council of Europe accused the Council of 
pursuing ‘opportunistic and unprincipled “Realkpolitik”’ and of lowering its standards in allowing Croatia 
and Russia to accede, suggesting that concerns about instrumental cooperation went both ways. See Peter 
Leuprecht, ‘Innovations in the European System of Human Rights Protection: Is Enlargement Compatible 
with Reinforcement’, Transnational Law and Contemporary Problems, 8, 1998, p.313, cited in Ed Bates, The 
Evolution of the European Convention on Human Rights: From Its Inception to the Creation of a Permanent Court of 
Human Rights, (New York: Oxford University Press, 2010), p.448. 
65 Cited in Subotić, ‘Europe is a State of Mind: Identity and Europeanisation in the Balkans’, p.316. 
66 Parliamentary Assembly of the Council of Europe, Resolution 1223, 2000, ‘Honouring of obligations and 
commitments by Croatia.’ 26 September 2000. Available at: http://www.assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=16828&lang=en (accessed 12 November 2015). 
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rights and promotion of democracy at the state, local and social level…[W]e 

appreciate all the efforts whereby the Council of Europe have helped to restore the 

acceptance of democracy in Croatia.’67 

 

The Sabor also appears to take a collaborative approach to its interactions with Strasbourg. 

Draft legislation is often accompanied by explanatory reports that cite relevant Convention 

rights and ECtHR case law, although the practice is not consistent or compulsory.68 

Additionally, the Office of the Agent of the Republic of Croatia before the ECtHR (Ured 

zastupnika Republike Hrvatske pred Europskim sudom za ljudska prava), has provided the Sabor 

with annual reports on Croatia’s execution of ECtHR judgments since 2013.69 This indicates 

that the Sabor is eager to monitor Croatia’s compliance with the ECtHR and to ensure 

legislation is consistent with the Convention, although the Sabor appears to play a less active 

role in the initial process of deciding to comply with particular cases, tending instead to 

adopt legislation on the Government’s prompting. Interestingly, the ECtHR appears to 

enjoy support even among Eurosceptic and anti-EU politicians, suggesting that the same 

concerns about the EU undermining Croatian sovereignty are not attached to Strasbourg, 

which requires less explicit sovereignty limitations from its member states than the EU.70  

 

Likewise, the public is overall highly supportive of the ECtHR, although this may stem from 

misunderstandings of the court’s purpose. For many Croatians, the Strasbourg Court 

represents a safeguard against corruption and inefficiency in the national legal system. A 

lack of transparency and relatively high levels of corruption amongst parliamentarians and 

legal professionals mean Croatians have only moderate levels of confidence in national 

political and legal institutions – confidence that appears to be made up for by the oversight 

                                                        
67 Stjepan Mesić, Address of the President of the Republic of Croatia to the Summer University for 
Democracy, Strasbourg, 8 July 2009. Available at: www.coe.int/t/dgap/Source/Croatia_President%20Mesic-
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of the ECtHR.71 This perception of the ECtHR as a monitoring body for domestic 

institutions is evident in the high numbers of inadmissible and struck out applications to the 

ECtHR and (mis)understandings of the ECtHR as a fourth instance court for appealing 

national judgments.72 

 

Yet while there appears to be strong political and public support for the Strasbourg system, 

there is little discussion about what this support actually entails, and how the ECtHR fits 

into existing (limited) constitutional and human rights debates within Croatia. Croatian 

news outlets, for example, are inconsistent in their coverage of European human rights 

issues and ECtHR cases. In the cases the media does cover, journalists tend to provide 

detailed coverage about the facts of ECtHR cases concerning Croatia and neighbouring 

states, but rarely engage in analysis or commentary.73 They also do not tend to include 

comments from relevant Government ministers, Members of Parliament, or local human 

rights advocates in their reporting, meaning that articles detailing Strasbourg rulings often 

lack political and social context about how the judgment is received.74 This contrasts with 
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the closer public scrutiny applied to judgments made by national courts and the 

Constitutional Court, as well as with media coverage of domestic human rights issues,75 and 

perhaps reflects public perceptions of the ECtHR as a supervisory institution that exists to 

critique and improve Croatian human rights practices, not to be criticised by domestic 

actors. 

 

Shallow Rights Culture and Shallow Norm Acceptance? 

Croatia’s judicial and political interactions with Strasbourg reveal a common theme: 

although political and judicial actors indicate that they value the influence and supervision 

of the Strasbourg system over Croatian human rights protection, beneath this support there 

remain substantial barriers to the interpretation and incorporation of European human 

rights norms and ECtHR judgments into the Croatian legal and political order. Institutional 

barriers such as the judiciary’s reluctance to move away from formalist legal doctrine 

prevent the judiciary from engaging in the dynamic interpretation often required to apply 

ECHR rights. Moreover, the fact that the Constitutional Court has had limited opportunity 

to engage in any dialogue with the ECtHR, and that there is little to no evidence of public 

discussion – amongst politicians, legal scholars, or in the media – about ECtHR cases 

suggests that there are no active debates about how to fit Strasbourg rights into existing 

Croatian law. The absence of human rights discourses points to a relatively weak or shallow 

rights culture, in which elite actors generally perceive the European human rights system as 

legitimate and valuable, but struggle to translate these perceptions into meaningful 

compliance. Croatian authorities themselves have acknowledged this problem; in a speech 

marking the twentieth anniversary of Croatia’s ratification of the ECHR in November 2017, 

Deputy Prime Minister and Minister for Foreign and European Affairs, Marija Pejčinović 

Burić, noted the discrepancy between accepting the ECtHR’s authority and acting on it: 

‘Croatia’s support to the Court’s work is beyond question…regardless of their 

content, the Court’s decisions encourage positive changes in the way domestic law 

and court and administrative practice are interpreted…There is, however, still room 
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for a far better implementation of the Convention in Croatia, which is the 

responsibility of us all.’76 

 

A similar point has been made by Omejec, who asserts that while ‘officially, there is 

unbroken and very loud support for Croatia to join the European integrations’ and that the 

Constitutional Court in particular ‘is already open to European integrations and concepts of 

“transnational constitutionalism”’, there nonetheless remain ‘severe democratic deficits in 

the ability [of Croatia] to accept the European constitutional heritage on all levels.’77 In 

short, the surface-level openness to cooperation with the ECtHR expressed by the 

Constitutional Court and in the discourses of the political elite does not translate into an 

effective, habitual human rights culture in day to day practice. This tension between well-

intentioned attempts to cooperate with Strasbourg, and the institutional and cultural 

barriers to achieving this cooperation is apparent in Croatia’s mixed compliance record, and 

indicates that there are limits to the extent to which Croatia can rely on national 

understandings of rights and law to assess and decide to comply with ECtHR judgments.  

 

The Effect of Croatia’s Rights Culture on Compliance 

Overall, Croatia has demonstrated a determination to comply with ECtHR judgments 

effectively and within a reasonable time frame, although this progress continues to be 

hindered by problems concerning institutional capacity and resources. Since Croatia 

recognised the jurisdiction of the ECtHR in 1997, the Court has made a total of 349 

judgments concerning Croatia, 282 of which found one or more violations of the 

Convention.78 The number of cases that make it to a judgment is relatively small compared 

to the total number of applications lodged against Croatia. Between 1997 and 2016, 14,075 

applications were allocated to a judicial formation, meaning that the vast majority of cases 

(almost 98 per cent) are struck out before they reach the decision stage.79 

 

The PACE’s Parliamentary Committee on Justice has expressed concern that, due to the 

unwillingness of sub-constitutional national courts to use ECtHR judgments in domestic 
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cases, there has been an increase in the number of new applications submitted against 

Croatia, including a higher rate of inadmissible applications, a dynamic that reflects 

Croatians’ ‘insufficient knowledge of the system and mistrust of State institutions.’80 The 

increase in cases is further reflected by the annual report produced by the Croatian 

Government Agent to the ECtHR, which asserts that the number of cases brought against 

Croatia in 2013 increased by 45 per cent from 2011 to 2012, and a further 78 per cent from 

2012 to 2013.81 Domestic courts’ reluctance to utilise the ECHR and ECtHR case law in 

their proceedings is particularly problematic, as it means that Croatia has failed to effectively 

incorporate the ECHR into its domestic practice, and therefore undermines the role of the 

ECtHR as a court of last resort. In turn, this prevents Croatian courts from being able to 

apply their own expertise, and to make their own, distinctively Croatian, contributions (such 

as they are) to the development of Strasbourg jurisprudence. The number of cases brought 

to Strasbourg against Croatia is therefore likely to continue to increase, unless domestic 

courts start to apply Strasbourg jurisprudence more frequently and consistently. To this 

end, Croatia’s current understandings of law – formalistic and removed from broader social 

and political discussions of rights – may not be shaping how Croatia decides to comply with 

cases, but contributing to the structural problems causing cases to reach the ECtHR in the 

first place. 

 

Likewise, a relatively high number of cases pending execution points to problems with the 

implementation of judgment findings, despite Croatia’s stated commitment to complying. As 

of August 2017, 184 cases are pending execution under the supervision of the Committee of 

Ministers.82 This includes 74 lead cases and 117 repetitive cases (as well as three friendly 

settlements), indicating that Croatia has neither fully incorporated the ECHR into its 

domestic practice to prevent lead cases from arising, nor effectively implemented the 
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measures required by the Committee of Ministers to prevent repetitive cases. Moreover, the 

average length of time these cases have been pending is approximately five years.83 This is a 

much shorter average time pending, and smaller number of cases, than those of the ECtHR’s 

more obstinate Contracting States, but is still a long enough period for numerous repetitive 

cases to emerge. Overall, then, Croatia’s compliance record suggests that, despite broad 

support from elites for ECHR and Strasbourg principles, and efforts to integrate them into 

the Croatian legal system, in practice these principles are not always taking hold, and that 

several hurdles still need to be overcome for them to do so. 

 

Compliance 

The case Oršuš and Others v Croatia offers a key example of the limited public debate around, 

and justification of, Croatia’s decisions to comply with ECtHR judgments. The case 

concerned the segregation of Roma school children from their Croatian peers in Međmurje 

County, ostensibly – according to the schools – because of the students’ poor Croatian 

language skills and their need for remedial support.84 The Constitutional Court had earlier 

dismissed the applicants’ complaint, ruling that there had been no discrimination because 

the students had been segregated according to the ‘skills and needs of each individual 

child.’85 The Court therefore concluded that ‘none of the facts submitted to the 

Constitutional Court leads to the conclusion that the placement of the complainants in 

separate classes was motivated by or based on their racial or ethnic origin.’86 Yet, the ECtHR 

ruled in March 2010 that there had been no reasonable justification for placing the students 

in Roma-only classes, and that although racial discrimination may not have been the intent 

of the schools, it had been the resultant effect, thereby relying on the concept of indirect 

discrimination, a principle which has only recently been introduced into Croatian law and 

is not widely used by Croatian judges.  Consequently, the Court ruled that Croatia had 

violated the Article 14 ECHR prohibition on discrimination in conjunction with the Article 

2 Protocol 1 right to education.87  

 

                                                        
83 Author’s own calculations based on data from the Department for the Execution of Judgments of the 
ECHR HUDOC-EXEC Case Database. 
84 Oršuš and Others v Croatia, App no. 15766/03 (ECtHR, 16 March 2010). 
85 Constitutional Court of the Republic of Croatia, Decision U-III-3138/2002, 7 February 2007. 
86 Ibid. 
87 Oršuš and Others v Croatia. 
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Since the ECtHR’s judgment was delivered in 2010, the Croatian government has taken 

numerous steps to address the violation, including providing additional, free support to the 

applicants to allow them to complete their education, and adopting national legislative and 

policy changes to provide additional language support for teachers and Roma students.88 

The Committee of Ministers was satisfied with Croatia’s response and the case was closed 

in 2017.89 In short, Croatia has complied with the Oršuš case effectively, relatively efficiently, 

and seemingly without controversy or resistance. To an extent, then, the case illustrates 

Croatia’s stated commitment to cooperating fully with the Strasbourg system, and suggests 

that Croatian authorities are eager to ‘get on with the job’ of complying without a fuss.  

 

Yet discrimination against Roma and other minority groups is typically a relatively sensitive 

issue in Croatia; it is unusual for a case such as Oršuš to pass by unnoticed, particularly 

because it concerned children and also had ramifications for non-Roma students.90 The case 

                                                        
88 Action Plan – Communication from Croatia concerning the case of Oršuš and Others against Croatia, to 
the Secretariat of the Committee of Ministers, DH-DD(2011)53, 26 January 2011. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2011)53E"]} ;  
Action Report – Communication from Croatia concerning the case of Oršuš and Others against Croatia, to 
the Secretariat of the Committee of Ministers, DH-DD(2017)693, 20 June 2017. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2017)693E"]} (both accessed 12 December 
2017). 
89 Committee of Ministers, Resolution CM/ResDH(2017)385, Execution of the judgment of the European 
Court of Human Rights in the case of Oršuš and Others against Croatia, 22 November 2017. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["001-179336"]} (accessed 12 December 2017). 
90 Only a small handful of articles in national newspapers covered the judgment and its aftermath. Of the 
four articles that could be found for this study, only one explicitly reported the ECtHR judgment and 
compensation award details immediately after the judgment was released, in March 2010. The remaining 
three, published between 2011 and 2015, focused on the subsequent consequences of the lack of education 
suffered by the applicants, citing the ECtHR judgment as background or as evidence that Roma still face 
discrimination in Croatia – an approach that reflects the interest in Roma within Croatian society, but not in 
the ECtHR. All four articles provided factual details of the case, but no details of the measures taken by 
Croatian authorities to comply with the judgment and improve access to education. There is no indication in 
any article that the Oršuš judgment was viewed either positively or negatively by Croatian authorities and 
political actors, or the general public, although the Zagreb Office of the European Roma Rights Centre 
issued a press release indicating their satisfaction with the judgment. See Vanja Moskaljov, ‘Zbog 
diskriminacije Roma Hrvatska more platiti 77.500 eura’ [Because of Roma discrimination, Croatia has to pay 
77,500 euros], Večernji List, 16 March 2010. Available at: https://www.vecernji.hr/vijesti/zbog-diskriminacije-
roma-hrvatska-mora-platiti-77500-eura-111793 (accessed 7 September 2017); Tihomir Ponoš, ‘U Hrvatskoj 
25 studenata Roma’ [25 Roma students in Croatia], Novilist, 14 July 2011. Available at: 
http://www.novilist.hr/Vijesti/Hrvatska/U-Hrvatskoj-25-studenata-Roma?meta_refresh=true (accessed 7 
September 2017); Ivica Beti, ‘Nitko nas ne želi zaposliti jer nemamo ni osnovnu školu’ [Nobody wants to 
hire us because we do not have any elementary school education], Večernji List, 30 June 2012. Available at: 
https://www.vecernji.hr/vijesti/nitko-nas-ne-zeli-zaposliti-jer-nemamo-ni-osnovnu-skolu-425849 (accessed 7 
September 2017); Dijana Jursić, ‘One su uspješne studentice i ruše sve predrasude prema Romima’ [They 
are successful students and destroy all prejudices against Roma] Večernji List, 22 April 2015. Available at: 
https://www.vecernji.hr/lifestyle/one-su-supjesne-studentice-i-ruse-sve-predrasude-prema-romima-1001675 
(accessed 7 September 2017); European Roma Rights Centre, ‘Europe’s Highest Court Rules Roma 
Segregation by Language Illegal’, Press Release issued 16 March 2010. Available at: 
http://www.errc.org/article/europes-highest-court-rules-roma-school-segregation-by-language-illegal/3569 
(accessed 7 September 2017). 
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generated a small amount of debate about the concepts of direct and indirect discrimination 

within the Croatian legal profession, and even amongst the ECtHR judges – eight of the 

seventeen judges in the Grand Chamber issued a dissenting opinion arguing that the other 

nine judges’ application of the indirect discrimination principle was not sufficiently 

convincing. 91 Nonetheless, beyond this limited legal dispute, there was virtually no 

discussion of the case, or of the Croatian authorities’ efforts to comply with it.92 This suggests 

that decisions of the ECtHR and issues relating to the European human rights system are 

not included in, or are thought of separately from, domestic human rights issues. Moreover, 

in both the Strasbourg proceedings and the execution process, the Oršuš case attracted 

attention from international non-governmental organisations.93 This indicates that external 

pressure may also have played at least a partial role in nudging Croatia towards compliance, 

although the absence of discourse around Croatia’s decision to comply makes it difficult to 

delimit where competing external ‘pulls’ and internal ‘pushes’ towards compliance begin and 

end. The omission of the ECtHR from domestic human rights discourses may itself stem 

from a reluctance to criticise the ECtHR generated by perceptions that the ECtHR exists 

to monitor and provide a check on domestic institutions, or from the strict understanding of 

the separation of powers that makes domestic institutions reluctant to comment on each 

other’s work. Ultimately, though, it means that is not possible to determine from public 

discourses and debates alone whether domestic understandings of human rights and 

institutions inform how Croatia perceives, and decides to comply with, ECtHR judgments, 

because the ECtHR is not discussed in relation to domestic rights ideas. The Oršuš case 

therefore draws attention to the potential limitations on states’ capacity to assess the 

legitimacy of international norms against domestic human rights cultures and narratives: if 

there is no clear culture or narrative against which to assess and contextualise international 

                                                        
91 See Siniša Rodin, ‘Croatia’, p.156; Joint Partly Dissenting Opinion of Judges Jungwiert, Vajić, Kovler, 
Gyulumyan, Jaeger, Myjer, Berro-Lefèvre and Vučinić in Oršuš and Others v Croatia. 
92 Rodin, ‘Croatia’, p.156. 
93 Three third-party submissions were made to the ECtHR Grand Chamber during the Oršuš proceedings. 
The first, made on behalf of the Government of the Slovak Republic, stressed the margin of appreciation 
afforded to Contracting States and suggested that States should not be ‘prohibited from setting up separate 
classes at different types of school for children with difficulties’. In contrast, the NGOs Interights and the 
Greek Helsinki Monitor emphasised the importance of guaranteeing access to education without 
discrimination and the broad acceptance of the principle of non-segregated education across the Council of 
Europe and the Organisation for Security and Cooperation in Europe (OSCE). In March 2011, during the 
supervision and execution process, the Committee of Ministers received a submission from Amnesty 
International expressing concern that Croatia’s progress had not yet been sufficient, although many of the 
measures taken by Croatia had not yet come into effect. See Oršuš and Others v Croatia, para 136-142; Amnesty 
International European Institutions Office, Submission to the Committee of Ministers of the Council of 
Europe on Oršuš and Others v Croatia, Brussels, 4 March 2011. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2011)210E"]} (accessed 11 December 2017). 
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norms, actors cannot rely on them to inform their decisions for or against compliance. States 

with weaker, or less explicit traditions thus miss out on an opportunity to contribute to 

broader, European discussions about human rights and the role of the ECtHR because there 

is no coherent domestic approach to draw from in debate, and hence less information 

available to push them towards compliance from within the state. 

 

On its own, a case with which Croatia complied without any visible contestation or public 

justification for its decisions might simply suggest that Croatia has internalised the 

importance of respecting the European rule of law and that compliance with ECtHR 

judgments is not controversial. Croatian officials and legal professionals have clearly 

articulated a belief that compliance with the ECtHR is essential for strengthening 

democracy and human rights protections in Croatia; perhaps there is no need to make 

conscious, public decisions to comply with individual cases in detail. Yet public discourse 

and evaluation of how ECtHR judgments fit or clash with domestic needs and preferences 

are also absent from cases with which Croatia has not yet, or only partially, complied. Even 

politically sensitive cases that have been pending under the Committee of Ministers’ 

enhanced supervision for several years receive little attention in the domestic political 

sphere. The lack of attention from the media and political officials on the cases Skendžić and 

Krznarić v. Croatia and Jelić v. Croatia, concerning effective investigations into deaths during 

the 1991-95 war, is a key example. The ECtHR found Croatia in violation of the Article 2 

ECHR right to life due to failings in the investigative procedures undertaken by the Croatian 

police concerning the disappearance of the applicants’ family members during the war.94 In 

its progress reports to the Committee of Ministers, the Croatian Government has repeatedly 

expressed its ‘full dedication’ to meeting its ECtHR obligations and to effectively 

investigating the perpetration of war crimes.95 The Government has also taken a number of 

                                                        
94 Skendžić and Krznarić v. Croatia, App no. 16212/08 (ECtHR, 20 April 2011); Jelić v. Croatia, App no. 
57856/11 (ECtHR, 12 October 2014). 
95 Action Report – Communication from Croatia concerning the cases of Skendžić and Krznarić and Jelić 
against Croatia, to the Secretariat of the Committee of Ministers, DH-DD(2012)735, 23 August 2012, p.6. 
Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2012)735E"]} (accessed 11 
December 2011);  
Updated Action Plan - Communication from Croatia concerning the Skendžić and Krznarić group of cases 
against Croatia, to the Secretariat of the Committee of Ministers, DH-DD(2014)780, 16 June 2014, p.10. 
Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2014)780E"]} (accessed 11 
December 2017);   
Updated Action Plan - Communication from Croatia concerning the Skendžić and Krznarić group of cases 
against Croatia, to the Secretariat of the Committee of Ministers, DH-DD(2015)801, 11 August 2015, p.12. 
Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["DH-DD(2015)801E"]} (accessed 11 
December 2017). 
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steps to address the violations found in Skendžić and Krznarić and Jelić, including reopening 

the investigations for the applicants’ cases, and passing legislation stipulating that 

investigations into war-related crimes committed by police or other employees of the 

Ministry of the Interior may not be conducted by the same organisational unit to ensure the 

independence of the investigations.96 The Committee has acknowledged these efforts, 

although it is not yet fully satisfied with the measures taken, citing the slow progress of the 

renewed investigations into the individual cases, and into war-related investigations in 

general, as areas that still need to improve for the case to be resolved.97 However, outside of 

its progress reports, the Croatian Government has provided no further public explanation 

or discussion of why it has taken so long to comply, or of the steps it has taken to do so thus 

far. There has also been no evidence of coverage or scrutiny of the Government’s mixed 

compliance efforts by the media or politicians, despite the fact that the cases have attracted 

attention from international advocacy organisations, and that the media does engage with 

issues relating to other international institutions such as the EU and ICTY. 98 

 

In short, Croatian authorities do not appear to provide public explanations or justifications 

for the state’s compliance decisions, nor do they seek to frame ECtHR cases in the context 

of broader domestic human rights discussion. To this end, domestic understandings about 

human rights do not appear to have a significant, observable effect on the Government’s 

decisions to comply with the ECtHR. A general willingness to obey the Court is evident in 

the statements made by the Government in its progress reports to the Committee of 

Ministers in both the Oršuš and Skendžić and Krznarić cases, and may be at least partially due 

to the broad elite and public support for the ECtHR that stems from perceptions of the 

Court as safeguarding against more corrupt national institutions. Overall, though, the 

omission of ECtHR cases from public legal and human rights-based discourses suggests that 

compliance (or non-compliance) with the Strasbourg human rights system is perceived to 

                                                        
96 Updated Action Plan – Communication from Croatia concerning the Skendžić and Krznarić cases against 
Croatia, DH-DD(2015)801, 11 August 2015, p.7. 
97 Committee of Ministers, Interim Resolution, CM/Del/Dec(2014)1208/5, Decision cases no.5 Skendžić and 
Krznarić against Croatia, 25 September 2014. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["CM/Del/Dec(2014)1208/5"]} (accessed 12 December 
2017); Committee of Ministers, Interim Resolution, CM/Del/Dec(2017)1280/H46-10, Skendžić and 
Krznarić group v. Croatia, Supervision of the execution of the European Court’s judgments, 7-10 March 
2017. Available at: http://hudoc.exec.coe.int/eng#{"EXECIdentifier":["CM/Del/Dec(2017)1280/H46-10E"]} 
(accessed 12 December 2017). 
98 For instance, searches on the websites of national daily newspapers for the names of ECtHR cases, 
individual applicants, and broader phrases such as ‘Homeland War + European Court of Human Rights’ 
(‘Domovinski rat + Europski sud za ljudska prava’) all return no results. 
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be a separate issue from domestic human rights debates, and that Croatian authorities are 

not actively drawing on national cultural assumptions about rights to guide their compliance 

decisions with the ECtHR. 

 

Non-Compliance 

Arguably, then, Croatia’s emergent human rights culture is not embedded or internalised 

enough to play an active, tangible role in shaping how political and judicial actors interpret, 

and decide to comply with, European human rights norms – at least in a public setting. Yet, 

while domestic understandings of rights and law might not clearly, or exclusively, influence 

Croatia’s responses to ECtHR judgments, they do appear to have an effect on Croatia’s 

compliance record by causing cases to reach the ECtHR in the first place. Specifically, the 

Croatian judiciary’s narrow conception of its role within the legal system, and its literal, 

formalist approach to statutory interpretation are core contributors to the immense number 

of excessive length of proceedings cases brought to Strasbourg against Croatia. Article 6 

violations comprise nearly one-third of all cases in which the ECtHR has found violations 

by Croatia since 1997, as well as 49 of the current 184 cases pending execution.99 Moreover, 

the bulk of these length of proceedings cases are repetitive, having accrued before the 

Committee of Ministers because Croatia has not responded to the lead judgments effectively 

enough to prevent similar cases from arising. 100  

 

Croatia’s formalist judicial culture has contributed to this swell of cases in two key ways. 

First, because judges read the law so literally and with limited consideration of the practical 

intent or effect of the law, the notion that a trial must be completed within a reasonable time 

for it to be fair did not exist in Croatia until it ratified the ECHR and until the Constitution 

was amended in 2000 to include the reasonable time requirement in the text of the 

Constitution.101 Second, even after the reasonable time requirement was explicitly 

incorporated into the Constitution, the Constitutional Court continued to interpret its own 

jurisdiction over such cases so narrowly that most individual complaints were declared 

                                                        
99 European Court of Human Rights, ‘Violations by Article and State 1959-2016’, Annual Report 2016, 
Strasbourg 2017; Council of Europe Department for the Execution of Judgments of the ECHR, HUDOC-
EXEC Case Database. Available at: 
http://hudoc.exec.coe.int/eng#{"EXECDocumentTypeCollection":["CEC"],"EXECLanguage":["ENG"],"EX
ECState":["HRV"],"EXECViolations":["DPC","DPCA","DPCE","DPCT","DPP","DPCConst"],"EXECIsClo
sed":["False"]} (accessed 8 September 2017).  
100 See for example Horvat v Croatia, App no. 51585/99 (ECtHR, 26 October 2001). 
101 Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, pp.12-13. 
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inadmissible.102 In failing to recognise the opportunity to expand its jurisdiction and take a 

more flexible approach to statutory interpretation, the Constitutional Court, as the ECtHR 

ruled in Debelić v Croatia, ‘rendered an otherwise effective remedy ineffective.’103  

 

With the help of the ECtHR, Croatia has made some progress towards effectively 

responding to the length of proceedings violations. The Sabor adopted the Constitutional 

Court Amendment Act in 2002 to provide more flexible admissibility criteria and more 

effective domestic remedies for fair trial complaints, in direct response to the ECtHR’s 

judgment in Horvat v Croatia.104 Nonetheless, the large backlog of cases that has built up 

before both national courts and the ECtHR indicates that, despite its efforts to comply, 

Croatia is still struggling to address many cases within a reasonable time period. In addition 

to problems caused by formalist interpretation, and despite post-Tuđman commitments to 

liberal democratic values, the Croatian judiciary still suffers from a generally weak rule of 

law culture; the Constitutional Court’s struggle to enforce its judgments is a key illustration 

of the intersection between historical and cultural influences on the legal system and broader 

structural and capacity-based issues.105 To this end, it seems that Croatia’s compliance issues 

are not so much about questioning the legitimacy of the European human rights system or 

about finding ways to integrate ECtHR judgments into existing domestic traditions, as they 

are about lacking the resources – or knowledge of how to use existing resources – to comply 

effectively. The inability of the judiciary to interpret legislation and its own jurisdiction 

flexibly enough to provide effective domestic remedies in particular highlights the 

interrelationship between the influence of a relatively immature rights culture, and what 

have traditionally been perceived as problems of capacity, suggesting that rights cultures 

can be one of multiple factors pulling and pushing states towards or away from compliance 

at any given time. For Croatia, in general, the current legal and human rights traditions – 

particularly the weak judiciary with a restrictive understanding of its role in upholding 

individual rights – may be more a cause of human rights violations than a means to find 

solutions to them. Croatia is likely to continue to struggle to effectively comply with the 

                                                        
102 Lamont, ‘Confronting the Consequences of Authoritarianism and Conflict’, pp.94-96; Rodin, ‘Croatia: 
Developing Judicial Culture of Fundamental Rights’, p.393. 
103 Debelić v Croatia, App no. 2448/03 (ECtHR, 26 August 2005), para 46. 
104 Ustavni zakon o izmjenama i dopunama Ustavnog zakona o Ustavnom sudu [Constitutional Act Amending and 
Supplementing the Constitutional Act on Constitutional Court], Official Gazette 29/2002, 22 March 2002; 
see also Rodin, ‘Croatia: Developing Judicial Culture of Fundamental Rights’, p.393; Turković and Omejec, 
‘Commitment to Reform: Assessing the Impact of the ECtHR’s Case Law on Reinforcing Democratisation 
Efforts in Croatian Legal Order’, p.124. 
105 Blitz, ‘Democratic Development, Judicial Reform and the Serbian Question in Croatia’, p.132. 
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ECtHR, despite stated intentions that it wants to, as long as restrictive rights traditions 

block the development of new, domestic and European, traditions. 

 

Conclusion 

This chapter has argued that Croatia’s human rights culture and interactions with the 

ECtHR are characterised by tensions between an emergent liberal democratic, pro-

European tradition, and the persisting legacies of human rights abuse and authoritarianism 

left by war, nationalist aggression and communism. Croatian elites, particularly the 

Constitutional Court and national politicians, have demonstrated an in-principle openness 

towards the European human rights system and a general willingness to comply with 

ECtHR judgments. This commitment aligns with the state’s efforts to reintegrate into its 

self-identified cultural and political home in Europe and to shake off its illiberal past, and is 

reflected in perceptions of the ECtHR’s legitimacy stemming from its role in supporting 

Croatia’s accession into European institutions. Nonetheless, Croatia has struggled to 

translate its stated openness into a deeply-embedded culture of upholding Convention rights 

and complying with the ECtHR as a matter of routine. In particular, a culture of rigid 

judicial formalism and a perception of the ECtHR as a separate, monitoring institution 

rather than an integral component of Croatian human rights protections and legal structures 

mean there is no discussion or conscious evaluation of how Strasbourg rights might be 

incorporated into the domestic system. The absence of judicial dialogue and public discourse 

around the ECtHR restricts the extent to which Croatian actors can interpret, internalise, 

or contest Strasbourg norms successfully because they are not being contextualised by pre-

existing domestic understandings about the meanings and purposes of rights. Ultimately, 

Croatia’s historical experiences with authoritarianism and nationalism contribute to an 

understanding of the European human rights system as valuable for overcoming non-

democratic domestic influences, but not to a sense of how to adapt to Strasbourg obligations 

in practice. 

 

To this end, the chapter concludes that Croatia’s emergent rights culture is too weak and 

inconsistent to clearly and substantively inform state actors’ decisions to comply with 

ECtHR judgments. However, while domestic conceptions of rights and law do not appear 

to be explicitly shaping Croatian actors’ decisions to comply with particular ECtHR cases, 

the dynamics and tensions between ‘new’ liberal ideas and ‘old’ authoritarian traditions still 

have two key implications for understanding Croatia’s mixed compliance record and 
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relationship with Strasbourg. First, they suggest that, rather than generating compliance 

independently, Croatian understandings of human rights intersect with other factors that 

inform compliance. This is particularly the case with institutional capacity barriers, which 

are underpinned by the lingering influence of Croatia’s ‘old’ totalitarian legal and political 

culture. Second, the Croatian case serves as a reminder that a stated commitment to the 

European human rights system and values is, on its own, insufficient to generate consistent 

compliance. The rift between elite-level perceptions of the legitimacy of the ECtHR and the 

absence of engagement with the ECtHR’s work at lower, quotidian levels reveals how 

deeply embedded in the domestic rights framework and culture national authorities’ 

willingness to comply needs to be in order to routinely and effectively obey ECtHR 

judgments and Convention obligations. Rather than suggesting a failed hypothesis, then, the 

absence of strong cultural notions of how rights should be protected within Croatia confirms 

the critical role extant domestic conceptions of human rights play in interpreting, accepting 

and complying with ECtHR rulings, because of the correlation between difficulties in 

meeting ECtHR obligations and the lack of discourse and framing around them. 
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Chapter Six | Conclusion 
 

 

Introduction 

Motivated by the juxtaposition between the ECtHR’s apparently high compliance rates and 

the swelling criticisms and claims of illegitimacy directed at it by vexed member states, this 

thesis sought to better understand how legitimacy is linked to compliance with international 

law. In particular, the thesis posed three, interrelated questions. First, what makes states 

perceive the law as legitimate enough to comply with in the first place? Second, how do such 

perceptions of legitimacy translate into decisions to comply with particular judgments of the 

ECtHR? Third, which types of ECtHR cases are states likely to comply with or resist?  

 

In addressing these questions, this thesis has highlighted the power of domestic norms and 

cultural traditions as important determinants of states’ notions of what is legitimate and 

worth obeying in the international legal order. Through interpretive analysis of the 

interactions between the ECtHR and three of its member states, the thesis reveals how 

states’ unique domestic understandings of law and human rights underpin domestic actors’ 

responses to international legal norms and push them towards compliance. These 

understandings – collectively termed ‘rights cultures’ in this thesis – permeate domestic 

actors’ relationships with the ECtHR and play a crucial role in informing their decisions to 

comply or not by creating clearer expectations about what is and is not legitimate in 

international law. Thus, the thesis found that what human rights and law mean domestically 

matter for understanding why the ECtHR is complied with, because they provide an 

important context in which states’ obligations to the ECtHR are understood, evaluated, and 

legitimised. This finding fills two critical gaps in existing explanations of compliance, first 

by demonstrating that the legitimacy that compels actors to obey law is not an intrinsic 

quality of the law itself, but is constructed and applied to law from within states; and second 

by illuminating the role of states’ cultural and historical experiences with human rights and 

law as the foundation of these legitimacy constructions. In doing so, the thesis provides a 

richer account of the roles legitimacy and domestic culture play in shaping state behaviour 

and generating compliance in the European human rights system. 
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The thesis began with a survey of the International Relations and International Law 

literature to examine existing theories and explanations of compliance. It highlighted several 

deficiencies across realist-positivist, rationalist, and domestic institutionalist approaches that 

render them inadequate for understanding the specific obligating force of human rights law 

in the absence of coercion or tangible incentives. Instead, the chapter suggested that the 

constructivist focus on normative notions of appropriateness and legitimacy is particularly 

useful for understanding the relatively high levels of compliance with difficult to enforce and 

low-incentive judgments apparent in the European human rights system. Despite the 

general merits of constructivist explanations of compliance, the chapter noted that within 

this constructivist and norm-oriented literature, there remain two important blind spots: the 

first, the absence of an account of where the perceptions of legitimacy or appropriateness 

that ostensibly pull states towards compliance come from; the second, an underappreciation 

of states’ domestic cultural and historical experiences of human rights as a source of their 

motivation to comply. Consequently, existing explanations struggle to articulate how 

perceptions of legitimacy translate into actual compliance, and to pinpoint which types of 

cases states are likely to accept or reject. To remedy this gap, the chapter advanced the 

concept of rights cultures, hypothesising that domestic cultural and historical experiences 

with human rights inform state actors’ ideas about what is or is not legitimate when it comes 

to international law. These ideas push states towards compliance, not because of 

international socialisation or an inherent quality of the law, but because of internally 

constructed notions of what is appropriate in a given case.  

 

The second chapter presented a brief account of the history, purpose, and structure of the 

European human rights system. This chapter traced the gradual evolution of the ECtHR, 

from a traditional instrument of international law with limited supervisory authority, to a 

powerful institution with a quasi-constitutional status. This chapter highlighted two key 

tensions that have defined the evolution of the European human rights system. First that, 

over time, the Court’s transformation has produced new and more extensive obligations 

unanticipated by its original Contracting States, revealing frictions among European actors 

over the appropriate role and purpose of the ECtHR. Second, the tension between allowing 

national authorities the autonomy to uphold their Convention obligations in line with 

national traditions, and ensuring effective international oversight thereof. It argued that this 

tension is woven into the fabric of the ECtHR’s work through features such as the principles 

of subsidiarity and European consensus, and intersects with the historical evolution of the 



 201 

Court to create conflicting understandings of what it means to comply with the ECtHR’s 

judgments. 

 

The second chapter argued that both of these tensions have implications for understanding 

compliance, revealing a system in which the expectations surrounding with what, and how, 

states are obliged to comply, frequently shift, and are often contingent on how the actors 

doing the complying perceive their obligations. In a system explicitly founded on the 

assumption that member states are best placed to protect rights in the first instance, to lack 

an account of how states interpret their obligations within that system is to overlook a 

fundamental step in the compliance process. To this end, the second chapter highlighted the 

need to appreciate how states construct their perceptions of the Court and understand their 

interactions with it, concluding that understanding compliance in the ECtHR system is 

contingent on an understanding of the diversity apparent within Europe’s national and 

international human rights systems. 

 

Through an examination of three case studies – the United Kingdom, Germany, and Croatia 

– this thesis explored the concept of rights cultures, seeking to understand how human rights 

and law are conceptualised within the three states, and how these conceptualisations inform 

the states’ relationships with the European human rights system, and their compliance with 

ECtHR judgments. Each case study revealed a unique national rights culture and approach 

to compliance, informed by a diverse and complicated history, experience with 

constitutional institutions and traditions, and relationship with post-war European 

institutions. The following three sections present a final analysis and comparison of these 

case studies, addressing each of the three research questions outlined above in turn. These 

sections highlight the key findings of each case, and draw out both common and uncommon 

themes that illuminate the role of domestic rights cultures in facilitating or hindering 

perceptions of legitimacy and compliance.  

 

Domestic Rights Cultures and Perceptions of Legitimacy: What Makes States Perceive 

Law as Legitimate? 

Taking the constructivist assumption that states feel a ‘pull towards compliance’ driven by 

logics of appropriateness and legitimacy as an analytical starting point, the first question this 

thesis sought to address was where such notions of legitimacy originate. It suggested that, 

rather than being formed through methods of persuasion and socialisation in international 
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fora, states’ perceptions of the legitimacy or illegitimacy of the ECtHR stem from unique 

domestic rights cultures – collections of norms, traditions, and narratives that generate 

particular ways of thinking about and responding to international law and human rights 

norms. Domestic rights cultures are the space in which state actors – national governments, 

legislatures, and judiciaries – tend to have the most frequent contact with, and intimate 

knowledge of, rights and laws. They thus represent a rich source of material for 

understanding why state actors make the choices they do in response to ECtHR rulings. 

 

Thus, in the first chapter, this thesis identified several broad themes that, together, 

contribute to national rights cultures and create specific ‘legitimacy criteria’. Specifically, it 

posited that states’ rights cultures and legitimacy criteria are underpinned by domestic 

constitutional and institutional traditions; national historical experiences and memory; and 

the state’s relationship with, and general attitude towards, the institution creating the 

international law – in the case of this research, the Council of Europe and the ECtHR. The 

following section examines each of these criteria in turn, drawing out the ideas and 

arguments that contribute to each state’s overall rights culture and domestic actors’ notions 

of what is and is not legitimate when it comes to international human rights law. 

 

Institutions and Constitutionalism 

The first point for understanding domestic rights cultures is how structural and institutional 

variations intersect with cultural traditions. This study found that the particular institutions 

and customs of each state play an important role in terms of shaping how human rights and 

law are understood in their rights cultures, not because of the institutions and comparative 

differences themselves, but because of the way particular institutional practices contribute 

to, and are shaped by, national approaches to constitutionalism.  

 

The influence of institutional and constitutionalist traditions on national understandings of 

legitimacy is most explicit in the United Kingdom. Indeed, the fact that the UK views its 

national political and legal institutions – the common law, the fusion of powers within the 

Parliament, a largely unwritten constitution – as setting it apart from continental Europe 

has long since represented a central component of British ‘awkwardness’ in Europe.1 But it 

is the values and principles imbued by British institutions, infiltrating the political and legal 

                                                        
1 Stephen George, An Awkward Partner: Britain in the European Community, (3rd edn, New York: Oxford 
University Press, 1998), p.1. 
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culture, that shape this awkwardness and perpetuate notions of difference from Europe. 

Here, conceptions of legitimacy are linked to British political constitutionalism, in which 

rights are construed as political – rather than legal – constructs, to be created and developed 

primarily by the democratically elected Parliament. The domestic judiciary is powerful and 

respected, but ultimately subordinate to the sovereign Parliament – a constitutional balance 

that has existed for centuries. The absence of a formal written constitution, and the 

pragmatic, case-by-case approach to common law interpretation further give rise to a 

historical preference for negative liberties  over codified, positive rights, and to a scepticism 

towards abstract or principle-based reasoning at the expense of seemingly common sense 

logic grounded in experience. To this end, any attempts (or apparent attempts) by the 

judiciary – European or domestic –  to overrule or critique legislative decisions will almost 

certainly be seen as contrary to constitutional customs, and hence, understood as inherently 

illegitimate.  

 

Viewed through this lens, criticisms by British politicians and media outlets of the ECtHR’s 

democratic illegitimacy become clearer. Cries that ECtHR judges are unelected and thus 

undemocratic feature prominently in British discourses about the European human rights 

system, routinely made to separate the European system from the apparently better, more 

democratic, British system. The criticism stems not from the fact that British judges are 

elected by popular vote – for they are not – but rather, from the fact that the supreme law-

making body in the British constitutional order – the sovereign Parliament – is.2 In this way, 

the illegitimacy bestowed on the ECtHR by British critics is not a straightforward question 

of varied institutions – elected or unelected judges, common or civil law interpretation, 

unwritten or written constitution – but a deeper symbolic tension over the ideas and 

principles upon which the institutions are based, and over conflicting understandings of 

what it means to create, use, and protect human rights through law.  

 

At the same time, constitutionalist traditions and institutional structures contribute to 

perceptions of the ECtHR as procedurally and democratically legitimate in Germany and 

                                                        
2 It is worth noting, however, that the subtleties of this argument are often lost in political discussions, and 
especially among members of the public; in collating evidence for the UK case study, it was clear that when 
politicians make reference to Europe’s ‘unelected judges’, members of the public often take this claim at face 
value and lack a broader comprehension of the national political system to be able to understand the context 
of the argument. Conflicts over constitutionalist philosophies are more likely to occur (and remain) among 
elite and academic actors. 
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Croatia. To be sure, the institutional differences between Germany, Croatia and the ECtHR 

are less distinct than they are between the UK and ECtHR; Germany and Croatia both have 

individual complaint mechanisms similar to that at the ECtHR, as well as bills of rights that 

codify near-identical rights to those included in the ECHR. Indeed, Croatia’s 1990 

Constitution was modelled on the ECHR and the German Basic Law. Yet these similarities 

are reinforced and imbued with legitimacy by particular constitutionalist ideas about the 

nature of rights and the roles of respective institutions. The status of the German 

Bundesverfassungsgericht (BVerfG) and Croatian Constitutional Court as the ultimate arbiters 

and guardians of constitutional rights – and the Croatian Court’s status as a ‘fourth branch’ 

of government – contribute to a sense of rights and law being the remit of legal experts. 

Germany’s broad, positive conception of Rechtsstaat and open conception of sovereignty also 

facilitate the integration of European law into the domestic order. The constitutional courts 

are trusted and respected, and can in turn extend their legitimacy to the ECtHR. In this 

way, the sharing of legitimacy between the ECtHR and the German and Croatian legal 

orders represents more than a strict institutional similarity. Rather, perceptions of the 

ECtHR’s legitimacy are grounded in similar ways of thinking about how rights should be 

protected, that is, through stable, coherent legal mechanisms and under the expertise of 

qualified professionals. 

 

The means by which the ECHR is incorporated into domestic law across the three states 

also reveal the broader cultural context surrounding institutional structures. In particular, 

despite divergent approaches to incorporation, in both the UK and Germany, the phrase 

‘take into account’ is used to describe the extent to which judges are expected to consider 

the ECHR in proceedings. The UK’s Human Rights Act requires British courts to ‘take into 

account’ the judgments and case law of the ECtHR,3 while the German Constitutional Court 

(BVerfG) has ruled that the ECHR and Court case law ‘are also to be taken into account, 

insofar as this does not lead to a restriction or derogation of basic rights protection under 

the Basic Law.’4 Moreover, in both cases, judicial and political actors have stressed the 

difference between ‘take into account’ and more forceful phrases such as ‘abide by’ or ‘be 

bound by’. To this end, the language used to incorporate the ECHR into domestic law in 

the UK and Germany represents a key source of leeway for domestic actors to disregard 

                                                        
3 Human Rights Act 1998, s2(1). 
4 BVerfGE 74, 358, 26 March 1987, para 370. 
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Strasbourg jurisprudence where it is considered necessary or appropriate to do so. To 

embed the language in domestic law also serves as a permanent reminder to Strasbourg that 

it is states and their national authorities that determine the role for Strasbourg within in 

domestic systems. This contrasts with the Court’s own understanding of its role as granting 

that flexibility to states, and reflects the debates and tensions over the appropriate levels of 

domestic and international authority that have characterised the European human rights 

system since its inception. In Croatia, however, neither the judiciary nor legislature have 

made any such caveats about being the ultimate arbiters of rights within their state. Instead, 

Croatian actors – judges especially – appear to accept the ECtHR’s oversight and guidance 

without contestation – an openness that points to a determination to adopt European legal 

standards, as well as to the absence of a strong, historically-embedded alternative culture at 

the domestic level that might need to be defended. Although some members of the Croatian 

public and political elite have expressed concerns about national identity being superseded 

by Europeanisation, such concerns are not apparent in the practice of the Croatian 

Constitutional Court in the form of attempts to retain supreme authority over the 

interpretation and application of human rights relative to the ECtHR.  

 

That the institutional structures of different domestic legal systems bear greater or lesser 

similarity to the European system is, of course, well known. Yet understanding the nature 

of national institutions, their evolution and their purpose, is crucial for understanding the 

particular values and traditions that are valued in each state – how they inform national 

expectations about law and rights, and how the ECtHR fits (or jars) with domestic human 

rights mechanisms. In other words, domestic institutions and constitutionalist traditions 

form the basis for understanding variations in the approaches to compliance of states with 

seemingly similar democratic commitments. They further demonstrate that domestic 

democratic institutions and stated commitments to the rule of law or human rights cannot 

be treated homogenously or generically, as they often are in liberal and domestic 

institutionalist accounts of compliance, because the different cultures in which national 

institutions operate generate different domestic perceptions of the role of the ECtHR in 

protecting rights. To this end, what matters is how institutions are used and how they 

contribute to particular assumptions about how, and by whom, human rights laws should 

be made and upheld. To claim that a state has a democratic tradition or commitment to 

human rights is not enough to truly understand why or how those commitments lead to 

compliant behaviour. Rather, as this thesis has demonstrated, critically examining what a 
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given states’ democratic tradition or stated commitment entails can reveal more precisely the 

unique cultural assumptions and preferences upon which domestic institutions and 

compliance choices are based. Without an appreciation of this cultural underpinning, 

domestic institutionalists cannot explain why some institutions or democratic states support 

compliance while others do not (or do so in a different way), while constructivists cannot 

explain why international pulls towards compliance through socialisation, persuasion and 

norm diffusion resonate more with some states but not others. 

 

History and Experience 

The second contributing factor in the construction of national rights cultures is states’ 

history and experience with rights. Here, the thesis found that historical memory and the 

narratives surrounding major events or political junctures reveal how perceptions of the 

legitimacy of the ECtHR have evolved over time and in light of certain experiences by 

illuminating the broader contexts in which ideas about rights and law have come to be, and 

how the past shapes contemporary ideas about national identity. 

 

In the UK, a Whiggish narrative utilised by national political elites presents Britain’s 

dedication to the rule of law, liberal human rights, and parliamentary democracy as the 

foundation of a continuous, increasingly progressive history, and portrays Magna Carta and 

the 1689 Bill of Rights as models upon which all modern rights legislation is based. This 

narrative glosses over the darker aspects of British history – most notably British colonialism 

– and neglects the separate experiences of Scotland and Ireland to portray a largely English 

understanding of nationalism. It also radically overstates the extent to which contemporary 

rights reflect the original prescriptions of Magna Carta. Nonetheless, the narrative of 

Britain’s ‘ancient rights and liberties’ plays a central role in underpinning assumptions that 

the ECtHR is less legitimate than the UK’s rights mechanisms, suggesting that British 

judges and legislators have far greater experience at protecting human rights and creating 

law than the (merely) 60-year old Court. 

 

Britain’s long history of relative stability contrasts with the more tumultuous pasts of 

Germany and Croatia. Both Germany and Croatia have had to come to terms with legacies 

of communism, totalitarianism, and war, all of which have had lasting effects on national 

understandings of rights and law. In Germany, memories of East-West division, gross abuse 

of rights and human dignity under Nazism, and the failure of the Weimar Republic’s weak 
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democratic institutions to prevent Germany’s slide into totalitarianism and war contributed 

to a determination to create powerful and authoritative post-war institutions capable of 

preventing a return to the violence of the first half of the twentieth century. This 

determination has underpinned the evolution of German notions of constitutional 

patriotism, militant democracy, and a willingness to submit to the oversight offered by the 

Council of Europe and European Community. Germany’s recent history thus serves as a 

crucial foundation for contemporary perceptions of the legitimacy of the ECtHR, and of 

strong judicial review in general, by providing a distinctive rupture from a past to which 

Germans hope never to return. 

 

Croatian perceptions of the ECtHR are similarly informed by a traumatic history. Politicians 

and judges frame discussions about the constitutional order in terms of overcoming Croatia’s 

immediate history, speaking of the ‘constitutionalisation of fear of the renewal of 

totalitarianism’ and of ‘accepting the common European constitutional heritage.’ This 

indicates that much of the ECtHR’s legitimacy in the view of Croatian actors stems from its 

status as a symbol of post-war integration and democratisation, and thus the role it plays in 

enabling Croatia to overcome its history. Since seceding from Yugoslavia in 1990, Croatian 

politicians have also relied on narratives that stress Croatia’s quest for independent 

statehood and its European rather than Balkan identity, both of which are grounded in a 

long history of being subsumed under larger empires and geographical regions. This further 

bolsters perceptions of the ECtHR and Council of Europe as ‘good’ institutions because 

they were among the first international bodies to accept Croatia as a member (albeit after a 

fraught application process).  

 

Yet where Germany has had half a century to reconcile its history, with the support of 

European institutions, Croatia has had far less time to consolidate its recent democratic 

transition, and has had to conduct many of its reforms before joining Europe. This means 

that, while Croatian narratives emphasise similar notions of ‘openness’ towards Europe – 

conveying a broad sense of the ECtHR as a legitimate, independent support mechanism for 

strengthening human rights practices and democracy at home – a domestic culture capable 

of integrating European laws into existing domestic frameworks is still lacking. The relative 

weakness of Croatian rights narratives, especially in contrast with the prominence and 

coherence of the British and German narratives, suggest that the older or more continuous 

a state’s history with rights is, or the more profound the effect of an event on the national 
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psyche, the more likely it is to have a clear impact on the state’s interactions with the ECtHR. 

Nonetheless, the nature of this impact and how it informs national perceptions of the 

ECtHR’s legitimacy relative to the state varies depending on the state. 

 

European Relations 

The final element identified by this thesis as informing national rights cultures and 

perceptions of the legitimacy of the ECtHR is how national actors understand and interact 

with European institutions and integration. This is the most direct source of domestic 

legitimacy perceptions, as the ideas about legitimacy stem directly from interactions with 

the institution being evaluated, occasionally resulting in perceptions becoming self-fulfilling 

prophecies that become difficult to break. In examining this criterion, the thesis found that 

Britain and Germany’s perceptions of the European human rights system being inferior or 

secondary to their national systems is closely linked to the national systems being older – 

and thus more experienced – than the ECtHR, while Germany and Croatia’s broad support 

for European institutions is connected to the role the Council of Europe played in 

legitimising these states as trustworthy democracies in the wake of war and totalitarianism. 

Additionally, in the UK, perceptions of the ECtHR are often conflated with the EU, while 

in Croatia and Germany there is a clearer separation of the two institutions.  

 

In the UK case, the prominent role of British diplomats in drafting the European Convention 

on Human Rights served as the beginning of a perception that the European human rights 

system is a largely British invention. In light of this view, a haughtiness in British reactions 

to Strasbourg is evident, driven by a sense that the UK ‘gave’ modern human rights norms 

to Europe and the world, and that the ECtHR frequently misunderstands the role British 

diplomats envisioned for it in the 1950s. This conception of the ECHR as a British invention 

has gradually merged with notions that the UK is institutionally and historically unique in 

Europe to create an overarching sense that the ECtHR is at best an inferior copy of the best 

elements of British human rights mechanisms, and at worst an unnecessary institution that 

does not understand or appreciate the ‘better’ British approach to rights. As scepticism and 

recalcitrance towards the better-known EU have intensified since the UK joined in 1973, 

notions that Europe is inferior to Britain have gained greater traction through the conflation 

and misrepresentation of the two Europes. Consequently, the ECtHR is often held 

responsible for the perceived illegitimacies of the EU and vice versa, facilitating a sense that 

the ECtHR intervenes in domestic issues with greater authority than it actually has. Overall, 
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the UK’s perceptions of the ECtHR are characterised by a belief that the ECtHR is a poor 

facsimile of the British system, while simultaneously attempting to undermine and intervene 

in British traditions along with Brussels. To this end, any shifts by the ECtHR away from 

the UK’s vision of its original purpose (minimal powers of review, and primarily for states 

other than the UK, which does not need supervision), contribute to perceptions that the 

European human rights system is acting illegitimately.  

 

A similar perception that the domestic system offers better rights protections than the 

Strasbourg system is evident in German elites’ attitudes towards the ECtHR, though it is 

less widespread and does not translate into automatic criticism of the ECtHR. As with the 

UK case, the perception stems from a pride in the effective and high quality national legal 

system. It differs, however, because predominantly positive interactions with the Strasbourg 

system have created the sense that even if the German national system is already highly 

effective, the ECtHR offers an additional layer of rights protection. The ECtHR thus does 

not pose the same threat to national authority as it appears to in the UK, because it is viewed 

as complementing, rather than challenging, the national system. This perception fits with 

Germany’s overall approach to Europe since the 1950s, an approach that, for the most part, 

has presented European institutions as providing an essential source of oversight and 

legitimacy to allow Germany to demonstrate its post-war commitment to democracy and 

international cooperation. Combined with the notions of Völker- and Europarechtsfreundlichkeit 

that open German legal actors to external law, and the Verfassungspatriotismus that generates 

trust and pride in constitutional institutions, Germany’s largely positive interactions with 

Europe and the ECtHR produce a sense of German, European and international law as part 

of the same continuous legal system. To this end, much of the legitimacy and acceptance of 

the ECtHR evident in Germany stems from the fact that German actors have deliberately 

built domestic mechanisms and a relationship with Strasbourg that ‘presupposes and 

expects’ cooperation between the European and national systems.5  

 

Arguments that the domestic system is superior to the European system are virtually non-

existent among Croatian elites. Since President Tuđman’s death and Croatia’s shift to a more 

moderate, pro-European government in 2000, the ECtHR has maintained consistent 

support among the judges, lawyers, and politicians who interact with it regularly. Thus, 

                                                        
5 BVerfGE 128, 326, 4 May 2011, para 89. 
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although Croatian authorities have often struggled to uphold their obligations under the 

Convention and to execute the ECtHR’s judgments – particularly cases relating to the 1991-

95 war and breakup of Yugoslavia – the Strasbourg Court is rarely blamed or accused of 

inappropriate meddling. Rather, political leaders have frequently cited the Council of 

Europe’s role in assisting Croatia to overcome domestic corruption. Moreover, references 

to ‘European integrations’ in the plural by actors such as the former President of the 

Constitutional Court, Jasna Omejec, also appear to shield the ECtHR from the slightly 

stronger criticisms directed towards the EU by contributing to the (accurate) sense that the 

two institutions are separate (though this separation and lack of criticism are also facilitated 

by the lack of awareness about the ECtHR among the general public).6 Hence, in contrast 

to the notions that the ECtHR is most legitimate when it closely reflects domestic traditions 

and preferences present in the UK and (to a lesser extent) Germany, Croatian perceptions 

of the ECtHR’s legitimacy appear to stem from Strasbourg’s independence from both 

domestic institutions and the EU. Nonetheless, the fact that this view is grounded in notions 

of Croatia’s own, pre-European past as something to move away from indicate that elite 

perceptions of legitimacy stem from internal ideas about the illegitimacy of Yugoslav 

federalism and Tuđman’s authoritarianism, rather than from qualities intrinsic to the 

ECtHR’s judgments per se. In other words, the ECtHR’s perceived independence does not 

exist in a vacuum, but represents independence from Croatia’s illiberal past. 

 

Overarching Perceptions 

From the above factors, it is possible to draw out a broad, overarching perception of the 

legitimacy of the ECtHR in each state, based on the ideas and experiences that together 

constitute states’ domestic rights cultures. Though the various elements that constitute the 

foundations of national rights cultures have been discussed separately in this chapter, the 

case study chapters each acknowledge that domestic rights cultures are most potent when 

the individual elements operate in combination with each other, intersecting and 

overlapping to create overarching assumptions and stories about the meaning and purpose 

of rights, laws, and European institutions. 

 

                                                        
6 Jasna Omejec, ‘The Constitutional Development of European Post-Communist and Post-Socialist States’, 
speech delivered at the International Scientific-Practical Conference: The Constitution – A Basis of Democratic 
Development of the State, Astana, 27-28 August 2010. Available at: http://ksrk.gov.kz/eng/press-
center/vyst/?cid=0&rid=540 (accessed 11 December 2017). 



 211 

In the UK, perceptions of the legitimacy of the ECtHR are informed by how closely the 

Court’s rulings and interpretations reflect the seemingly ‘better’ British approach. British 

perceptions of legitimacy privilege democratic decision-making, negative civil liberties over 

more positive conceptions of rights, and the idea that protecting human rights cannot come 

at the expense of common sense governing. British understandings of rights and law are also 

grounded in assumptions that national approaches are inherently superior by virtue of being 

centuries old and ‘local’, invoking strong nationalist (mostly English) and anti-European 

overtones. As long as this narrative predominates, there is an extent to which the ECtHR 

will always be perceived as illegitimate, or at least less legitimate than any British alternative, 

because notions of what is considered ‘good’ or ‘right’ in the UK are intertwined with 

Britain’s non-European identity.7  

 

In Germany, perceptions of the ECtHR’s legitimacy stem from a combination of three key 

factors: first, a constitutionalist tradition that encourages trust in, and respect for, the 

expertise of the judiciary; second, a commitment to strong democratic institutions, firmly 

entrenched constitutional rights, and a positive, active conception of the rule of law in the 

wake of Nazism; and third, an historical recognition of the need to cooperate with European 

institutions in order to rebuild Germany as a legitimate democratic state after 1945.  

Together, these influences have produced a rights culture founded on an open and 

cooperative conception of German sovereignty, and which recognises the value of 

international and European law in strengthening German rights protections. To this end, 

the ECtHR’s overall legitimacy – its existence and basic purpose – is barely questioned in 

German narratives and public discussions. Nonetheless, German authorities – especially the 

BVerfG – are careful to retain the right to challenge individual ECtHR cases that might 

undermine or alter the precise balances between branches of government and between 

different rights norms. 

 

Finally, for Croatia, the perceptions of the ECtHR among political and legal actors suggest 

that the Court’s legitimacy stems from its role in supporting Croatia’s transition towards 

recognition as a liberal European democracy. Specifically, this general perception is 

                                                        
7 This point resonates with recent research by legal scholar Merris Amos, who suggests that arguments about 
the legitimacy of the ECtHR have not convinced UK audiences of the Court’s value, and that appeals to the 
UK Government’s objective to protect human rights are more persuasive when it comes to demonstrating the 
value of the ECtHR to the UK. Merris Amos, ‘The Value of the European Court of Human Rights to the 
United Kingdom’, European Journal of International Law, 28(3), 2017, pp.763-785. 
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informed by three distinct influences: first, efforts to overcome a violent and 

imperial/federalist history; second, desire to reaffirm Croatia’s politically independent and 

culturally European identity through participation in international institutions; and third, a 

conception of the ECtHR’s perceived independence and separateness from less democratic 

and transparent domestic institutions. Unlike in the British and German cultures, then, 

Croatian notions of the ECtHR’s legitimacy are not so much grounded in a sense of pride in 

national traditions and history, but in the Court’s capacity to help Croatia develop new 

traditions. However, the relatively scattered and inconsistent presence of these perceptions 

across Croatian rights discourses and among domestic actors and institutions suggests that 

they leave comparatively faint traces throughout Croatia’s domestic rights culture. 

 

In sum, each of the three case studies reveals that the factors that lead national actors to 

view the ECtHR, its Convention, and its case law as legitimate are unique to each state, and 

grounded in national culture and history. These perceptions – separately and in combination 

– permeate the relationships between the three member states and the ECtHR, shaping how 

the role, structures, and aims of the ECtHR are understood in comparison with national 

institutions, histories, identities, and cultural traditions. By teasing out the ideas and 

experiences that constitute the national rights cultures, this thesis has been able to identify 

how the rights cultures each produce widely-held assumptions and perceptions amongst 

national elites about the legitimacy of the European human rights system. In essence, the 

thesis highlights – in the context of the ECtHR and the domestic cultures of its Contracting 

States – the ‘“local”’ and historically contingent understandings that are necessary for 

identifying how actors conceive of the legitimacy of human rights norms and law.8 It is from 

this basis that the thesis is also able to demonstrate that internally-constructed legitimacy 

criteria can push states towards compliance. 

 

The Push Towards Compliance: How Do Perceptions of Legitimacy Translate into 

Decisions to Comply?  

In the second chapter, this thesis suggested that states’ collective legitimacy criteria provide 

a filter through which international laws and norms are interpreted and assessed by domestic 

actors. Domestic actors – political leaders, legal professionals, the media, the general public 

– judge international law against domestic law, procedures, and norms to determine whether 

                                                        
8 Christian Reus-Smit, ‘Obligation through Practice’, International Theory, 3(2), 2011, p.346. 
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the international law ‘stacks up’ against domestic notions of what is good or right, that is, 

whether it is appropriate or legitimate (or legitimate enough), and therefore worth accepting 

and obeying. From these assessments, decisions about whether and how to comply (should) 

follow. To this end, legitimacy criteria are more explicitly influential than the more passive, 

conventional conceptualisations of background knowledge or normative baggage, which 

inform actors’ behaviour subconsciously or as a default in the absence of other information. 

Instead, the perceptions of legitimacy that arise from domestic rights cultures are not a 

generic background framework that actors ‘execute without thinking’,9 but a clear set of 

standards against which incoming ideas are compared and tested. This more explicit 

conceptualisation is also crucial for understanding the specific domestic processes that 

contribute to what international lawyers call ‘obedience’ or ‘fidelity’ by highlighting the 

specific connections domestic actors make between new international obligations and 

existing domestic preferences and values.10 If, as Harold Koh asserts, law travels along a 

‘“transmission belt”’ between the domestic and international spheres in the process of being 

accepted and internalised by state actors,11 rights cultures provide critical insight into the 

domestic side of that process, illuminating how particular notions of legitimacy and 

expectations guide domestic actors’ interactions with the ECtHR and push them towards 

(or away from) compliance. 

 

The thesis posited that, if a states’ rights culture generates perceptions of the ECtHR or its 

individual judgments as being legitimate, the state is more likely to comply. This is the case 

in Germany, where an overarching sense of the ECtHR as a valuable extension of the 

respected domestic judiciary helps to point domestic actors towards compliance with little 

resistance. Indeed, the evidence in this case study indicated that recognition of the ECtHR 

as legitimate is so entrenched in the domestic culture that the question of whether Germany 

will comply is almost automatic. Thus, the link between perceptions and decisions – and the 

motivating push –  in this case is subtle, but pervasive, underpinning German actors’ choices 

by creating a sense that obeying international law is essential. The German case 

demonstrates that a rights culture that produces largely positive assessments of the ECtHR 

                                                        
9 Ted Hopf, ‘The Logic of Habit in International Relations’, European Journal of International Relations, 16(4), 
2010, p.541. 
10 Harold Koh, ‘1998 Frankel Lecture: Bringing International Law Home’, Yale Law School Faculty Scholarship 
Series, Paper 2102, p.642; Jutta Brunnée and Stephen J. Toope, Legitimacy and Legality in International Law: An 
Interactional Account, (Cambridge: Cambridge University Press, 2010), p.21. 
11 Harold Koh, ‘Why Do Nations Obey International Law?’, The Yale Law Journal, 106(8), 1997, p.2651. 



 214 

can facilitate smooth compliance, because there is little in the incoming laws to trigger any 

widespread determination to contest or resist them. As Andrew Cortell and James Davis 

suggest, it is under such conditions that domestic actors ‘are likely to treat the international 

norm as a given, instinctively recognising the obligations associated with the norm’, so that 

acceptance by domestic actors ‘is automatic.’12 In this way, the German case closely reflects 

the traditional arguments about domestic salience and cultural matches made by 

domestically-oriented constructivists, where compliance occurs because the law or norm fits 

with existing domestic norms. Still, it is the tracing of the experiences and cultural practices 

underpinning Germany’s relationship with the ECtHR by this thesis that sheds light on why 

and how a pro-compliance rights culture took hold in Germany, creating an environment in 

which smooth compliance became possible. Rights cultures, then, offer clearer insight not 

only into how German perceptions of the legitimacy (or salience) of the ECtHR emerged 

and evolved, but also how such perceptions translate into actual compliance by 

demonstrating the means by which German domestic actors have opened themselves to 

receiving and working with international norms. 

 

But domestic perceptions of legitimacy can also explain compliance where the international 

law or legal regime lacks widespread acceptance, by providing an alternative source of 

legitimacy to motivate compliance that stems from within the state. An internal push based 

on the perceived legitimacy of the domestic rights culture itself, rather than of the way the 

rights culture shapes the perceived legitimacy of the ECtHR, is clearest in the UK case. As 

the UK chapter demonstrated, British actors place great pride in their own human rights 

and rule of law traditions, which they see as having invented and then gifted to Europe. For 

the British actors who believe and use the argument that the British approach to rights is 

better than the European approach, to disregard their own commitments to upholding the 

rule of law, even in the non-British European system, would be to abandon a core tenet of 

national democratic identity. It is this determination to uphold the UK’s own, more 

legitimate human rights ideas that pushes the UK to comply with almost all of its ECtHR 

obligations, not the legitimacy of the ECtHR itself. That the British Government only 

complied with the ECtHR’s rulings in Abu Qatada and A. and Others after attempting to 

diminish the obligation through domestic avenues, and with reference to the commitment to 

                                                        
12 Andrew P. Cortell and James W. Davis, ‘Understanding the Domestic Impact of International Norms: A 
Research Agenda’, International Studies Review, 2(1), 2000, p.74. 
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the rule of law that makes the UK a ‘civilised nation’,13 is a key illustration of the internally-

motivated push towards compliance. Thus, rights cultures can help to explain why the UK 

continues to obey the ECtHR in the absence of a strong sense of the Court’s legitimacy by 

linking the obligation not to the law itself, but to the UK’s own identity and values. 

 

The UK and Croatian cases also reveal two crucial limitations to the strength of domestic 

pushes. The first limit is reached when the perceived illegitimacy of the ECtHR is so strong 

that even the more legitimate domestic principles cannot redeem it. This is the case in the 

British prisoner voting saga, in which the ECtHR has become so heavily vilified by 

Eurosceptic politicians and media that the push towards defending Parliamentary 

sovereignty is greater than the push towards compliance. Meanwhile, the general lack of a 

clear narrative or public debate over the role of the ECtHR in Croatia reveals a second 

limitation where there is insufficient motivation to push actors in any direction. Specifically, 

the particular way in which the ECtHR has been legitimised in Croatia – as an independent 

monitoring body, largely separate from domestic rights mechanisms – means that state 

actors do not have the same range of cultural comparisons, commitments, and identity 

preferences to draw on to encourage or justify compliance choices. General perceptions of 

the Court’s legitimacy are apparent in actors’ stated commitments to meeting its obligations, 

but are less clearly embedded in the broader domestic rights culture, rendering the push 

weaker. This limitation has important ramifications for understanding compliance as a push 

rather than a pull, as it suggests that such a push is more likely to come from within states 

that have older and more deeply entrenched domestic cultures against which the ECtHR 

can be contrasted. To this end, the strong internal push towards compliance apparent in the 

UK and Germany may be one of many tools available for understanding compliance, more 

prevalent in states with more tangible, domineering rights cultures than in those where 

cultural influences are subtler and more scattered. 

 

Which Types of Cases Are States Likely to Comply with or Resist? 

The final question this thesis sought to answer is which types of cases states are more or less 

likely to comply with. By tapping into the cultural beliefs and traditions that underpin 

domestic actors’ notions of what is or is not legitimate in international human rights law, the 

thesis posited that it is also possible to gain insight into what these notions of legitimacy 

                                                        
13 HC Deb, 8 July 2013, vol 566, col 23-24. 
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mean in practice for compliance or resistance with specific types of ECtHR judgments. The 

thesis found that, just as national human rights cultures are relatively unique and grounded 

in particular experiences and ideas, the types of cases that are more or less likely to facilitate 

or hinder compliance vary across the states, although some broad patterns are also 

identifiable across the case studies. 

 

In the UK case, the thesis found that the particular conception of British (especially English) 

national identity as ancient and unique that lies at the heart of many British actors’ reactions 

to the ECtHR means that the UK is much more likely to accept ECtHR judgments that 

closely reflect, or do not contradict, the British approach to rights – grounded in so-called 

common sense, pragmatic values, and with Parliament at the top of the law-making 

hierarchy. Resistance and non-compliance, on the other hand, are more likely in cases that 

threaten – or appear to threaten – fundamental tenets of the British constitutional order. 

Resistance to the Hirst judgment – with its implications for Parliamentary sovereignty and 

so-called common sense limits to rights – demonstrates how fiercely British political actors 

will criticise ECtHR judgments that appear to subvert national authority. The Hirst case 

also demonstrates how difficult it can be for Strasbourg to elicit eventual compliance from 

the UK once perceptions of national authority being undermined are formed. 

 

For Germany, compliance is not a question of whether to comply, but how. That domestic 

German authorities will comply in some form can, for the most part, be broadly assumed. 

Yet, greater and lesser degrees of willingness to do so are still apparent in the Germany-

Strasbourg relationship, meaning that national legitimacy criteria can point to the types of 

cases German authorities are more likely to comply with slowly or reluctantly. In particular, 

resistance and caution over how to comply is evident in response to ECtHR judgments with 

implications for the existing constitutional hierarchy and subsidiarity. Tensions in these 

cases can be traced to the BVerfG’s position as the supreme interpreter of the Basic Law, as 

well as to a strict understanding of the separation of powers and the notion that the unique 

expertise of the German judiciary should only be criticised by other experts. In light of these 

perceptions, incoming ECtHR judgments finding violations of the Convention can cause 

friction if they contradict the Basic Law or shift interpretive power away from German 

authorities towards the ECtHR. This view is most explicit in the BVerfG’s blanket position 

that it will not adopt European or international law that results in a lower standard of rights 

protection than that offered by the Basic Law – a position that ensures the BVerfG retains 
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the ‘last word’ on human rights in Germany, although the BVerfG’s ‘openness’ to European 

and international law means that international legal norms can be reconciled with the Basic 

Law relatively smoothly. Resistance caused by constitutional shifts is also evident in cases 

such as the Sürmeli and Rumpf judgments on the length of domestic proceedings, in which 

compliance meant legislating on the work of the judiciary and needed to proceed carefully 

in order to maintain the existing conception of a strict separation of powers; and in Görgülü, 

where the Naumberg Court of Appeal questioned the binding authority of the ECtHR in 

light of German Federalism.  

 

German authorities’ swift, but cautious and precise responses to Gäfgen and Von Hannover 

also demonstrate that more careful consideration and public discussion about how to 

proceed are more likely in cases concerning a balance between competing rights. In both 

cases, the legacy of Germany’s totalitarian history is clear; in light of the violence and 

information control of the Nazi dictatorship, German courts privilege the norms against 

torture and censorship as absolute, even where other rights and moral considerations are at 

stake. While Germany complied with both rulings – and in Von Hannover the BVerfG 

eventually changed its own interpretive approach to conform with the ECtHR’s – these 

cases elicited (some) concern within Germany over whether torture and press freedom 

norms were being interpreted according to German understandings of their absolutism and 

historical significance.   

 

In Croatia, the cases least likely to be complied with fully are those that require creative 

domestic problem solving, or where support for incoming European rules is restricted by a 

lack of contextualisation and framing through public discourses. In this case, the domestic 

rights culture does not shed light on likely and unlikely compliance by pointing to links 

between domestic and international legitimacy, but by revealing some of the cultural and 

historical influences underpinning structural and institutional challenges. The barrier to 

compliance caused by a history of judicial formalism and judges’ understanding of their role 

as appliers, rather than makers, of the law is clearest in Croatia’s length of proceedings cases. 

Here, the Constitutional Court’s narrow interpretation of its functions, even after 

Strasbourg pointed out its capacity to provide a remedy, has prevented the adoption of an 

effective domestic solution, and left many of the cases pending execution before the 

Committee of Ministers for years. This joint structural-cultural issue also causes more cases 

to reach the ECtHR in the first place, as the domestic judiciary and government struggle to 
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keep up with Strasbourg case-law and incorporate the ECHR into their practice as a matter 

of routine.  

 

On the other hand, the combination of a culture of judicial formalism with broad elite 

support for the ECtHR also helps to explain why Croatian authorities appear to be willing 

to comply with some politically sensitive cases, even if progress in executing the judgments 

is slow. Specifically, the absence of elite criticism of the ECtHR’s judgments in Oršuš and 

Others, and the post-War investigation cases Skendžić and Krznarić, and Jelić, together with 

the Committee of Ministers’ satisfaction with (most of) the measures taken by Croatian 

authorities, indicates that the Croatian government is often willing to execute judgments 

according to the guidelines offered by Strasbourg. This echoes the notion articulated by 

Tamara Ćapeta of Croatians being ‘good European[s]’, content to accept advice and 

regulations from European institutions, and less likely to refuse to implement judgments that 

contradict national approaches (in part because a coherent, preferred national approach 

does not exist).14 To this end, as Strasbourg’s reform processes move the ECtHR towards 

more precise explanations in its judgments of what causes Convention violations and how 

to resolve them, it is likely that Croatia’s compliance record will improve. But while the 

broad elite-level perceptions of the ECtHR’s legitimacy contribute to a general willingness 

to obey most of the Court’s judgments, the actual practice of overcoming interlocking 

structural and cultural challenges in order to comply with more creative, ‘European-style’ 

judgments will take time. A key challenge for future research on rights cultures, then, will 

be identifying how national and European approaches intersect and evolve over time to 

determine whether pro-compliance practices can become embedded traditions or old habits 

further entrenched. 

 

While the cultures shaping each state’s likely and unlikely compliance cases are unique, the 

above findings reveal several cross-cases patterns. The first of these patterns concerns 

tensions over whose rights are at stake in a given case. In both Germany and the UK, cases 

that spark resistance and contestation resulting in non- or reluctant compliance often 

concern the rights of individuals on the fringes of society – terrorists, criminals, and 

prisoners. Cases such as Hirst, Abu Qatada, Gäfgen and M. push societal understandings of 

                                                        
14 Tamara Ćapeta, ‘Courts, Legal Culture and EU Enlargement’, Croatian Yearbook of European Law and Policy, 
1, 2005, p.16. 
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who is ‘deserving’ of human rights, and of balances between the rights of (seemingly bad) 

individuals and the (seemingly good) broader community. In the UK, calls to include lists 

of civic responsibilities in human rights legislation and references to ‘undeserving’ criminals 

(a point pushed most heavily by conservative media outlets) create perceptions of rights as 

a privilege that can be removed by the state if individuals commit particularly egregious 

crimes. This in turn perpetuates assumptions that when the ECtHR upholds the rights of 

these actors, it is interfering to grant freedoms to people who, according to British notions 

of common sense and propriety, no longer deserve them. In Germany, these debates are 

subtler, and often play out predominantly in academic and legal – rather than public – 

circles. Nonetheless, they address similar notions of whether there are limits to rights 

protections, and whose rights should be prioritised when competing rights conflict. 

 

The second pattern identified here is that tensions tend to arise over cases concerning 

fundamental elements of national identity and constitutional order. The Hirst case in the UK 

has been framed as undermining Parliamentary sovereignty, while German compliance 

requires a careful balance of Strasbourg and national law in order to maintain the 

cooperative dynamic between the ECtHR and BVerfG, as well as an additional balance 

between the national judiciary and legislature in order to avoid concerns about either branch 

intervening in the work of the other. These types of tensions are far less pronounced (even 

non-existent) between the ECtHR and the Croatian Constitutional Court. However, the 

challenges faced by the Constitutional Court in eliciting from lower courts compliance with 

its own rulings – let alone those of the ECtHR – points to a general separation of 

international and constitutional law from ordinary, everyday law, and to deeper problems 

with maintaining rule of law principles in practice. This pattern of tensions between national 

authorities and the ECtHR harks to the historical friction between subsidiarity and 

international oversight that has defined the Strasbourg Court’s practice since 1959 – 

tensions that have worsened since the 2012 Brighton Conference.15 As attempts to shift the 

                                                        
15 For analysis of post-Brighton tensions, see Noreen O’Meara, ‘Reforming the European Court of Human 
Rights: The Impacts of Protocols 15 and 16 to the ECHR’, in Katja S. Ziegler, Elizabeth Wicks and Loveday 
Hodson (eds), The UK and European Human Rights – A Strained Relationship? (Portland: Hart Publishing, 2015), 
pp.71-94; Helen Fenwick, ‘Enhanced Subsidiarity and a Dialogic Approach – Or Appeasement in Recent 
Cases on Criminal Justice, Public Order and Counter-Terrorism at Strasbourg Against the UK?’, in, Katja 
S. Ziegler, Elizabeth Wicks and Loveday Hodson (eds), The UK and European Human Rights – A Strained 
Relationship? (Portland: Hart Publishing, 2015), pp.193-213; Alice Donald and Philip Leach, ‘A Wolf in 
Sheep’s Clothing: Why the Draft Copenhagen Declaration Must be Rewritten’, EJIL Talk!, 21 February 
2018. Available at: https://www.ejiltalk.org/a-wolf-in-sheeps-clothing-why-the-draft-copenhagen-
declaration-must-be-rewritten/ (accessed 21 February 2018). 
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balance towards greater national autonomy gain political traction, the Strasbourg system is 

likely to see greater resistance to rulings that appear to alter or undermine national 

institutions, especially in states where domestic constitutional traditions are intertwined with 

national identity narratives and assumptions about the legitimacy of particular 

constitutionalist approaches, as they are in the UK. Greater awareness of the origins of these 

tensions is thus a key step towards understanding, and potentially mitigating, future 

instances of non-compliance. 

 

Implications 

The central contribution of this thesis is that it provides an account of how European states 

come to view the judgments of the ECtHR as legitimate enough to comply with by drawing 

on pre-existing domestic perceptions and expectations about rights and law. This fills an 

important gap in theoretical understandings of compliance by illustrating how perceptions 

of legitimacy and appropriateness lead states towards compliance, and how these 

perceptions translate into actual compliance. It also sheds light on which types of ECtHR 

cases states are more or less likely to comply with. From these finding, then, several broader 

theoretical and practical implications can be drawn. 

 

First, that rights cultures play a crucial role in shaping how states perceive and interact with 

the ECtHR has implications for how constructivists understand domestic politics. 

Currently, domestic political influences, norms, and cultures are recognised as important 

components of national identities, and as forces that block or facilitate the reception of 

international norms depending on their differences or similarities. As Jeffrey Checkel 

argues, ‘historically constructed domestic identity norms create barriers to agent learning 

from regional/systemic norms’, a point that suggests that while domestic norms are 

important, international socialisation remains the primary means by which norms are 

transmitted to actors.16 This is a relatively passive conceptualisation of the domestic sphere 

that tends to view compliance as something that is more likely to occur when there is a 

relatively strong cultural match between domestic and international norms, or when 

international actors successfully persuade a state that the norm or law in question is 

appropriate for their given identity. Yet, this thesis has shown that states such as the UK, 

                                                        
16 Jeffrey Checkel, ‘Why Comply? Social Learning and European Identity Change’, International 
Organization, 55(3), 2001, p.565. 
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where the ECtHR’s rulings are frequently cast as being inappropriate for Britons, continue 

to obey the Strasbourg Court not because they believe or have been convinced the substance 

or normative aims of the ECtHR’s law are legitimate, but as a means to continue advocating 

their own, ostensibly better approach to rights around the world. In this way, this thesis 

shows that the normative forces generating actors’ feelings of obligation and motivating 

them to comply do not necessarily stem from internationally-constructed and shared notions 

of the law’s inherent legitimacy or ‘legality’ – as Thomas Franck and Jutta Brunnée and 

Stephen Toope have suggested – but from older, more deeply ingrained domestic cultures.17 

To this end, there is scope for constructivists to further explore the domestic historical and 

cultural influences that shape how states and their constitutive actors interpret the world 

around them. In turn, this can bolster constructivist understandings about how domestic 

and international actors interact, as well as how international social and discursive practices 

produce shared understandings, by providing a clearer picture of the normative assumptions 

state actors bring with them to the international sphere in order to contextualise 

international law and norms and push themselves towards acceptance and compliance. 

 

For domestic institutionalists, too, there is knowledge to be gained from a greater 

appreciation of the cultural space in which domestic political and legal institutions operate. 

Acknowledging that institutions intertwine with domestic cultures, to shape and be shaped 

by particular domestic norms and expectations about rights, can provide insight into why 

some democratic institutions steer states towards compliance with international law while 

others do not, as well as into which types of cases actors might advocate for or against. This 

can help to draw bridges between constructivist and institutionalist approaches by 

highlighting more clearly where political interests and democratic norms collide, and 

enhance theoretical explanations of compliance by clarifying why states with seemingly 

similar institutional structures or normative commitments sometimes take different 

approaches to compliance. 

 

The second key implication is that understanding which types of cases states are likely to 

obey or resist is valuable for identifying whether a state might engage in partial or evasive 

compliance. Increasingly, scholarship in International Relations and Law is exploring 

                                                        
17 Thomas M. Franck, The Power of Legitimacy Among Nations, (New York: Oxford University Press, 1990), 
p.44; Brunnée and Stephen J. Toope, Legitimacy and Legality in International Law, p.6. 
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different ‘degrees’ of compliance. The evasion, or ‘bad faith’ compliance identified by 

scholars such as Zoltán I. Búzás, and Abram and Antonia Chayes,18 together with the roles 

of willingness and reluctance explored in this thesis, demonstrate that it is rarely outright 

refusal to obey international law that is the problem for liberal democracies. Instead, the 

greater challenge is state actors tinkering around the edges of what compliance precisely 

entails, downplaying aspects of the obligation that require more onerous or political sensitive 

actions, emphasising others that more closely converge with existing practices, and 

attempting to avoid obligations arising at all through creative argumentation in during case 

proceedings. In the European human rights system, where Contracting States have 

considerable freedom to determine how to comply with ECtHR judgments, and where the 

Court and Committee of Ministers have only limited enforcement mechanisms, shedding 

light on potential triggers for resistance or semi-compliance can allow the Committee of 

Ministers to more carefully monitor likely cases, and to target limited preventative and 

supervisory resources more effectively.  

 

Finally, the tensions that emerge in light of differing ideas about how to uphold the ECHR 

between the ECtHR and its members, as well as among and within members, gives rise to 

questions about how to balance differing approaches and expectations within a coherent 

European system. Indeed, the suggestion made here that the rights norms advocated by 

Strasbourg are subject to the interpretation and contestation of its Contracting States 

resonates with a larger question of whether there is – or can be – a truly European approach 

to human rights at all. One of the central arguments of this thesis was that Europe’s ‘common 

heritage’ is interwoven with uncommon interpretations. Many of the legal concepts and 

human rights norms negotiated and agreed to at the European level connote different 

meanings and political or legal implications at the domestic level – sometimes drastically so. 

This thesis argued that it is an appreciation of these unique domestic connotations that can 

provide a more detailed answer to why states which are seemingly ‘like-minded’ take 

different approaches to their international legal obligations. To this end, while the European 

human rights system continues to play a crucial role in the development and promotion of 

human rights norms – through the ECtHR’s evolutionary interpretation, the Committee of 

Minister’s supervision and guidance, and the advocacy and diplomacy of the Council of 

                                                        
18 Zoltán I. Búzás, ‘Evading International Law: How Agents Comply with the Letter of the Law but Violate 
its Purpose’, European Journal of International Relations, 23(4), 2017, p.858; Abram Chayes and Antonia 
Handler Chayes, ‘On Compliance’, International Organization, 47(2), 1993, p.188. 
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Europe – there is an extent to which these norms may always be subject to the 

interpretations and perceptions of the states choosing to obey them. 

 

It was not the aim of this thesis to extol a particular normative position on the virtue of either 

European or national approaches to human rights. But given the influence of domestic 

cultures on states’ compliance choices identified here, this thesis suggests that where 

different actors believe the appropriate balances between national autonomy and 

international oversight lie warrants further attention. Member states of the Council of 

Europe are continuing to push for reforms of the ECtHR that place renewed emphasis on 

subsidiarity and deference to national authorities. Recognising what different states believe 

this entails, and what assumptions or values lie behind these beliefs, can be a valuable source 

for understanding how the ECtHR will evolve in the future, and how its members will 

interpret their obligations to comply with its rulings. For now, it may be prudent to 

remember that although the ECtHR and Council of Europe speak in a language of pan-

European values, at home their member states frequently speak in dialect, and the 

translations are not always literal.  

 

Further Research 

At its core, this thesis sought to understand where the perceptions of legitimacy that states 

attach to international legal norms come from, how these perceptions translate into actual 

compliance, and what they can tell us about which cases states are likely to comply with or 

not. It demonstrated that domestic human rights cultures – narratives, experiences, and 

expectations about what rights are and should be – create unique assumptions and 

perceptions that help domestic actors evaluate and contextualise the apparent legitimacy of 

incoming legal obligations. In turn, these perceptions of legitimacy push states towards 

compliance from within the state by generating notions of what is right or appropriate in the 

eyes of the actors in light of their domestic rights culture. Rights cultures, then, are more 

than passive ‘background knowledge’, but provide a powerful and influential collection of 

‘legitimacy criteria’ upon which complying actors actively rely when making decisions 

relating to international law. The conclusions offered in this thesis therefore shed brighter 

light on the normative influences underpinning compliance behaviour – including the 

shirking and contestation of responsibilities – and into how states understand and act upon 

their international legal obligations. But focusing on domestic rights cultures as a pervasive, 

influential structure within which actors form ideas about good and bad, acceptable or 



 224 

unacceptable, international law and human rights norms gives rise to new questions about 

how to balance often competing domestic and international influences on compliance, and 

how to draw meaningful theoretical explanations from the often sui generis nature of 

independent states’ particular cultures. To this end, many of the concepts and themes 

identified in this thesis warrant further study in order to enhance the discipline of 

International Relations’ grasp on the nature of compliance with international law. 

 

Broader and Deeper in Europe and the World 

This thesis conducted a focused, exploratory inquiry into the domestic cultural influences 

present in elite-level narratives, in a small number of cases. Having found that domestic 

rights cultures do indeed shape notions of legitimacy and influence compliance decisions, 

the next step in a broader research agenda is to expand the scope of the study. This 

expansion may include deeper analysis of the cases studies, going beyond national elite 

narratives to examine more general public discourses, historical influences, and regional or 

intra-state variations in how law and human rights are conceived. Long-form historical 

analysis of the interactions between the ECtHR and its Contracting States in particular may 

reveal how domestic rights cultures evolve over time, as well as illuminate how such 

evolutions affect compliance and state responses to international law. Further study within 

Europe may also include broadening the scope to other case studies in the European human 

rights system, including comparisons across seemingly like-cases, such as the UK and 

Ireland, or Germany and Austria, or indeed the ECtHR and Court of Justice of the EU, as 

well as across more challenging, non-compliant states such as Russia and Italy. Likewise, 

broadening the scope of this research to explore other international legal regimes – human 

rights or otherwise – has the potential to unlock new ways of thinking about the 

relationships between legitimacy, compliance, and the ideas and norms upon which different 

regimes or institutions are founded.  Going both deeper and broader in case study research 

can help to paint a clearer picture of the role – and limitations – of rights cultures in 

influencing state reactions to international law and compliance obligations, filling in the 

outlines sketched in this thesis. 

 

Theorising Types of Compliance 

This thesis also touched on ideas surrounding how compliance is conceptualised 

theoretically and the value of these conceptualisations for measuring and understanding 

compliance behaviour in practice. It sits within a burgeoning body of scholarship that is 
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concerned with moving beyond dichotomous either/or compliance, towards more flexible, 

spectrum-based understandings. In particular, the distinction between why states comply 

and how they comply touched on briefly here (especially in the German case) is worth 

exploring in more detail, and can help to connect the theoretical ideas raised here about 

interpreting international law in the lead up to compliance decisions to research on norm 

implementation and localisation after the decision to accept the norm has been taken.19 The 

concept of ‘willingness’ used throughout this thesis – the idea that compliance may occur 

more or less reluctantly – further offers an interesting path to greater understanding of the 

nature of state interactions with international legal regimes. The related notion of ‘reluctant 

Europeans’ is already well-understood in EU studies and, increasingly in other European 

institutions such as the ECtHR;20 expanding the concept to other regions or international 

bodies may prove useful in terms of identifying which types of states are likely to accept, 

avoid, or shirk their international legal obligations and to what degrees.  

 

As questions regarding the legitimacy of the ECtHR system, and of international law in 

general, continue to gain traction in Europe and around the world, understanding the 

motivations that inform states’ responses to international law and the norms they promote 

will be increasingly important. By appreciating the domestic cultures and historical 

experiences that inform states’ perceptions of the legitimacy of international law, this thesis 

offers a new approach that better explains the stories behind these motivations, and 

ultimately, why states comply with international human rights law.  

 

 

 

 

 

 

 

                                                        
19 Alexander Betts and Phil Orchard (eds), Implementation and World Politics: How International Norms Change 
Practice, (Oxford: Oxford University Press, 2014); Amitav Acharya, ‘How Ideas Spread: Whose Norms 
Matter? Norm Localisation and Institutional Change in Asian Regionalism’, International Organization, 58(2), 
2004, pp.239-275. 
20 David Gowland and Arthur Turner, Reluctant Europeans: Britain and European Integration, 1945-1998, (New 
York: Routledge, 2014). 
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