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Chapter 16 

Privatisation, the Consensus Algorithms of Blockchains, and Land Titling in Australia – 
where are we now, and where are we going? 

Lynden Griggs and Rouhshi Low * 

 

17.1 Introduction 

It is no surprise that the digitised age in respect of land administration is upon us. In fact, we 
might question as to why it took so long. Kirby J with his usual prescience noted as far back 
as 1981 that the computerisation of the land registers of Australia was ‘inevitable.’1 Despite 
this forecast, our political leaders took until 2010 to begin the journey that today sees the 
existence of an established electronic network operator, Property Exchange Australia Ltd 
(PEXA), though there is no theoretical impediment to other network operators appearing.2 In 
the five largest states of Australia land information can now be recorded, registered, and 
altered, not by the scanning of paper-based copies to an electronic system, but with the 
information represented in the form of electronic data.  

But what this digitisation does is open a raft of opportunities: some good, some bad. With our 
relationship to land now represented and residing within computer databases, the capacity 
exists to add value to title information by linking this information to the sealed plans, 
development applications, local council and environmental edicts that impinge upon, or 
perhaps more appropriately, form part of the fee simple granted by the Crown. The Australian 
public, developers and institutions will unquestionably be willing to pay a premium to receive 
this enhanced information, which while now currently available in a raft of public databases 
is largely too tedious to track for anything other than the one-off rare purchase of land that 
each of us undertakes.  

Perhaps not surprisingly it was the private sector that first saw the benefits of this digitisation 
and collation of information. The public sector understandably has instead been preoccupied 
more with the delivery of output than with entrepreneurial development. In quick succession, 
the land registries of New South Wales, South Australia, and Victoria have, to varying 
degrees, been privatised or perhaps more correctly, commercialised: the government 

 
* Respectively PhD (Bond), and PhD (QUT) sessional academic at UQ, QUT and CQU. 
1 The Hon Mr Justice Kirby, ‘The Computer, the Individual and the Law’ (1981) 55 ALJ  443, 455. 
2 Two further operators have been cleared to begin negotiations with state and territory registrars. 
Purcell Partners Pty Ltd and Sympli Pty Ltd (a collaboration between InfoTrack and the ASX) – 
Australian Registrars National Electronic Conveyancing Council, ‘Electronic Lodgment Network 
Operators’ (ARNECC, 2019) 
<https://www.arnecc.gov.au/resources/links/electronic_lodgment_network_operators> accessed 2 
June 2019. PEXA is currently operating in the five states of New South Wales, Queensland, South 
Australia, Victoria and Western Australia. 

https://www.arnecc.gov.au/resources/links/electronic_lodgment_network_operators
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succumbing to the lucre offered by the private operator seeking to gain easy access to the 
information detailed in the register,3 and undoubtedly thinking and reflecting upon how a 
profitable return on the resource they currently control can be had. 

In the first of the public land registries to fall, New South Wales, the exploration of the use of 
blockchain technology as the further evolution of our land administration system has already 
begun.4 And perhaps this development of privatisation and distributed ledger or blockchain 
technology are inextricably linked in Australia, though we don’t for a moment think that this 
necessarily needs to happen. What digitisation seems to have done is allow for the economies 
of scale, the reduction in the paid labour force (and thus the expense base) and the possibility 
of value adding to land information through already digitised services to present a speculative 
opportunity to reap a profit through the provision of enhanced land information to developers 
and consumers. Governments falling prey, or more neutrally, accepting the one-off provision 
of a significant sum to reinvest back into the increasingly constrained focus of government 
service: (education, health, security, and infrastructure). And the private operator then looks 
to benefit through, or more pejoratively, profiteer, from the ability to have land information 
represented and processed in a way that is far cheaper, richer in its detail, and quicker to 
obtain than currently. 

But these developments have not come without cost. Media reports that already highlight 
computer-based land fraud bring into question the desirability of moving with too much 
haste. For example, we saw $250,000 stolen from a couple –representing the proceeds of 
their home sale after computer hackers broke into their conveyancing firm’s email accounts. 
This allowed hackers to set up fraudulent new user accounts. Having done this they were then 
able to change the couple’s bank details during the electronic settlement process.5 This fraud 
followed closely upon an earlier well-publicised scenario where close to $1ml was stolen by 
use of a similar technique.6 The response of the network operator to these abuses was 
immediate, with Property Exchange Australia Ltd (PEXA) introducing a residential seller’s 
guarantee to protect vendors from this type of fraud, though with significant and somewhat 

 
3 For the Western Australian position, see Brad Thompson, ‘West Australian Government goes soft 
on land registry sale’ (Australian Financial Review, 27 June 2018) 
<https://www.afr.com/business/west-australian-government-goes-soft-on-land-registry-sale-
20180627-h11xim> accessed 3 February 2019. See also, Nicole Lindsay, ‘Govt sits on land titles 
privatisation report as opposition grows’ (Sydney Morning Herald, 3 March 2018) 
<https://www.smh.com.au/business/companies/govt-sits-on-land-titles-privatisation-report-as-
opposition-grows-20180301-p4z2e2.html> accessed 3 February 2019. 
4 Michael Bleby, ‘NSW Land Registry to test blockchain waters on econveyancing with ChromaWay’ 
(Australian Financial Review, 15 October 2018) <https://www.afr.com/real-estate/nsw-land-registry-
to-test-blockchain-waters-on-econveyancing-with-chromaway-20181015-h16nnq> accessed 3 
February 2019.  
5 All relevant parties denied responsibility for the loss. Simon Johanson, ‘MasterChef Finalist Caught 
in Conveyancing Hack’ (Sydney Morning Herald, 24  June 2018) 
<https://www.smh.com.au/business/companies/masterchef-finalist-caught-in-conveyancer-hack-
recovers-half-her-money-but-could-still-be-homeless-20180624-p4znfe.html > accessed 3 February 
2019. 
6 Candice Prosser, Scam Targets Conveyancing Clients ( ABC News, 25 October 2017) 
<https://www.abc.net.au/news/2017-10-25/scam-targets-conveyancing-clients-in-sa/9086172> 
accessed 3 February 2019  

https://www.afr.com/business/west-australian-government-goes-soft-on-land-registry-sale-20180627-h11xim
https://www.afr.com/business/west-australian-government-goes-soft-on-land-registry-sale-20180627-h11xim
https://www.smh.com.au/business/companies/govt-sits-on-land-titles-privatisation-report-as-opposition-grows-20180301-p4z2e2.html
https://www.smh.com.au/business/companies/govt-sits-on-land-titles-privatisation-report-as-opposition-grows-20180301-p4z2e2.html
https://www.afr.com/real-estate/nsw-land-registry-to-test-blockchain-waters-on-econveyancing-with-chromaway-20181015-h16nnq
https://www.afr.com/real-estate/nsw-land-registry-to-test-blockchain-waters-on-econveyancing-with-chromaway-20181015-h16nnq
https://www.smh.com.au/business/companies/masterchef-finalist-caught-in-conveyancer-hack-recovers-half-her-money-but-could-still-be-homeless-20180624-p4znfe.html
https://www.smh.com.au/business/companies/masterchef-finalist-caught-in-conveyancer-hack-recovers-half-her-money-but-could-still-be-homeless-20180624-p4znfe.html
https://www.abc.net.au/news/2017-10-25/scam-targets-conveyancing-clients-in-sa/9086172
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onerous exclusions, including a cap on the amount that can be claimed of $2ml as well as 
consequential loss and loss caused through practitioner error generally not recoverable.7 

While these reports have attracted much publicity, the evidence is nevertheless clear that to 
date, the rate of fraud in an electronic environment is far lower than that of paper.8  What 
arguably increases the public angst is the very randomness of the attacks that appear possible 
in an electronic environment.  Whereas paper-based fraud often evolved from relationships 
within the family,9 the people committing the frauds in an automated environment often have 
no prior association with the existing landowner and indeed may even be based overseas.  As 
shown in New Zealand, engagement with computer systems presents an opportunity for a 
large scale fraud that may not have otherwise been possible.10 

With this context in mind, the purpose of this chapter is to examine recent developments in 
Australia land administration.  The first  section examines the commercialisation agenda,11 
with this followed by what seems in the Australian context to be its close cousin, the use of 
blockchain or distributed ledger technology, though the most significant aspect of this 
appears to be the use of consensus algorithms (i.e. the process to verify a single data value 
from multiple or distributed sources, where some may be in error). It is the authors’ opinion 
that  that the changes for the moment are largely an incremental development brought by 
consensus algorithms, but delivered in a world where risk is subtly moved away from the 
public purse of the assurance fund to the facilitators of these transactions – this being 
conveyancing agents, solicitors, and banks. As to how Australia develops  from here, there is 
no doubt that the opportunity of transformative change is hindered by incremental evolution.  
The authors conclude by speculating whether real change requires significant changes to the 
legal infrastructure of the Torrens system, with this possibly including a complete 
reconceptualization of the Torrens system. 

17.2 The Commercialisation/Privatisation of Land Registers 

Australia’s path towards automation of its registration system took many years in the making 
– it was in 2008 when COAG agreed to implement regulatory and competition reforms with 
one of these areas being electronic conveyancing. Following this, the National E-

 
7 Property Exchange Australia Ltd, ‘The PEXA Residential Seller Guarantee’   
<https://www.pexa.com.au/pexa-residential-seller-guarantee> accessed 3 February 2019. 
8 Ry Crozier, PEXA beefs up Security after IT fraud (IT News, 25  June 2018) 
<https://www.itnews.com.au/news/pexa-beefs-up-security-controls-after-home-sale-fraud-495437 > 
accessed 3 February 2019. 
9 Rouhshi Low, The use of technology to automate the registration process within the Torrens system 
and its impact on fraud: an analysis. PhD thesis, Queensland University of Technology (2008). 
10 Miriam Bell, Guilty Verdict for Mortgage Fraud, Mortgage Rates (Mortgage Rates, 15 June 2018) 
<https://www.mortgagerates.co.nz/article/976506681/guilty-verdict-for-mortgage-fraud-trio.html> 
accessed 3 February 2019. 
11 It can of course be noted that Canada, as far as Torrens jurisdictions are concerned, began its 
privatisation agenda back in the early 90s.  Rod Thomas, Lynden Griggs and Rouhshi Low 'Big Data 
and Privatisation of Registers -Recent Developments and Thoughts from a Torrens Perspective' 
(2018) 7(2) EPLJ 147. 

https://www.pexa.com.au/pexa-residential-seller-guarantee
https://www.itnews.com.au/news/pexa-beefs-up-security-controls-after-home-sale-fraud-495437
https://eprints.qut.edu.au/18301/
https://eprints.qut.edu.au/18301/
https://www.mortgagerates.co.nz/article/976506681/guilty-verdict-for-mortgage-fraud-trio.html
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Conveyancing Development Limited (NECDL) was formed in early 2010 to develop a 
platform for an Australia-wide electronic conveyancing system (NECS). The Australian 
Registrars’ National Electronic Conveyancing Council (ARNECC) was established to 
facilitate implementation and ongoing management of the necessary regulatory framework 
for NECS. This is the Electronic Conveyancing National Law (ECNL), a national applied law 
scheme which was first established in the host jurisdiction, New South Wales, and 
subsequently implemented by separate legislation in each State and Territory. At present, the 
electronic platform that is available in Australia is called PEXA, managed by Property 
Exchange Australia Ltd. New South Wales was the first State to start using PEXA in 2013.12 

PEXA is a platform that allows buyers, sellers, mortgagees, and conveyancing agents to work 
concurrently in one online workspace to progress and ultimately settle a land transaction. It 
will obviate the need for the parties to physically meet to settle, communication between 
stakeholders will occur within the workspace, online pre-lodgement verification should 
eliminate text-based errors, and electronic transfer will facilitate the exchange of monies. 
With possible linkages to the land title offices, registration of documents should be greatly 
enhanced with some of the current problems that arise between settlement and registration 
less likely to occur.   

The governance of PEXA is overseen by ARNECC, with this regulatory body providing the 
model participation rules and the model operating rules.  The participation rules will largely 
look to and govern the relationship between the participants, such as conveyancing agents, 
and the electronic network lodgement operator (ELNO), such as PEXA, which is currently 
licensed to operate in the five most populous states. Within the participation rules, four levels 
of entry are available: subscribers, signers, users, and administrators. Administrators are 
likely to be office managers within a legal or conveyancing firm, users are people who can 
access the system, but not attach any digital certificates, signers can attach the pin protected 
digital certificate, and are likely to be professionals within a firm, with the subscriber the firm 
itself. As to whether firms will be more likely to engage directly with PEXA, or through a 
private operator who value adds to the services provided by PEXA, such as by connecting 
PEXA to the land registry, corporate, and insolvency databases, remains a commercial 
decision for each subscriber. The advantage of using third party providers will be the 
convenience and capacity to consolidate invoicing information for one transaction, and may, 
for firms routinely undertaking conveyancing, be a cheaper option than directly and 
individual connecting with each of the registries. 

The successful transition from manual to the automated system was shortly followed by the 
commercialisation of land registries. In an earlier article, we speculated that 
commercialisation of land registries in Australia seemed to be somewhat aligned with the 

 
12 For more information on the establishment of NECS and the operation of PEXA, see: Rod Thomas, 
Lynden Griggs and Rouhshi Low, ‘Electronic Conveyancing in Australia – Is Anyone Concerned 
about Security?’ (2014) 23 APLJ 1, Lynden Griggs and Rouhshi Low, ‘Explainer: how the paperless 
property market works’ (The Conversation,12 July 2016). <https://theconversation.com/explainer-
how-the-paperless-property-market-works-62109> accessed 3 February 2019 and Sharon Christensen, 
‘Automation of the Register in Australia – Developments and Assessments’ (Conference paper, New 
Horizon for Torrens: Current Reforms, Emerging Issues, 29-30 August 2018).  

https://theconversation.com/explainer-how-the-paperless-property-market-works-62109
https://theconversation.com/explainer-how-the-paperless-property-market-works-62109
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commencement of PEXA though there does not appear to be any suggestion that the two are 
causally linked.13 However, it may have been the combination of PEXA and the 
commercialisation of land registries in other jurisdictions14 that led the land registries in 
Australia to appreciate the commercial benefits of this step. If PEXA is the first step towards 
the digitisation of land registry services, then commercialisation is the next logical step. 
Harnessing the private sector’s capabilities in innovating and implementing new technologies 
so as to improve service delivery for the public has always been touted as one of the major 
benefits of commercialisation of the land registry.15 This would mean greater digitisation 
where the risk associated with trialling and using new innovative technologies would be 
shifted to the private sector.16 The one-off “sugar hit” paid by the private enterprise taking 
control of the register together with the payment of royalties during the agreed contractual 
period factoring heavily in the decision to commercialise.17  

New South Wales was the first state to commercialise its land registry in 2017, followed by 
South Australia. Victoria’s commercialisation should be completed in 2019 whereas Western 
Australia has decided to partially commercialise  its land registry. The remaining states and 
territories, Queensland, Tasmania, the Australian Capital Territory, and the Northern 
Territory have not made any public announcement that commercialisation is on the 
government’s radar. The following provides a short summary of the journey to 
commercialisation in New South Wales, South Australia, Victoria and Western Australia. 

17.2.1 New South Wales 

In 2017, the New South Wales State government announced that it has “leased” the operation 
of their Land and Property Information (LPI) unit for 35 years for $2.6bn (AUS) to a 
consortium that included Hastings Funds Management, Westpac, and First State Super.18 

 
13 Thomas, Griggs and Low, 'Big data and Privatisation of Registers’ (n 11) 155. 
14 For example, the provinces of Ontario and Manitoba. For further information on this see Thomas, 
Griggs and Low, ‘Big Data and Privatisation of Registers’ (n 11). 
15 Parliament of Victoria Environment and Planning Committee, Inquiry into the proposed long term 
lease of land titles and registry functions of Land Use Victoria, (7 August, 2018) 22. On 23 May 
2018, the Victorian Legislative Council referred to the Standing Committee of Environment and 
Planning to inquire into, consider and report by 7 August 2018 on the proposed long term lease of the 
land titles and registry functions of Land Use Victoria, with particular reference to – 1. the 
implications for the ongoing integrity of the land use system in Victoria; 2. the risks to privacy and 
security of sensitive data held by Land Use Victoria; 3. the likely consequences for the cost and 
service levels of the titles and registry functions being commercialised; 4. the implications for the 
people employed at the Land Titles Office undertaking the work the government seeks to privatise; 5. 
the proposed financial arrangements of the sale and cost and benefit of those arrangements to Victoria 
in the long term; and 6. other Australian and international experiences of privatising similar services. 
The report was tabled in Parliament on Tuesday 7 August 2018 and is available at this website 
<https://www.parliament.vic.gov.au/epc/inquiries/article/4056 > 
<https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Land_Titles/EPC_58-
12_Text_WEB.pdf>  accessed 20 March 2019. 
16 ibid. 
17 For more on the arguments against privatisation in Australia, see Thomas, Griggs and Low, 'Big 
data and Privatisation of Registers’ (n 11). 
18 Parliament of Victoria Environment and Planning Committee (n 15) 26. 

https://www.parliament.vic.gov.au/epc/inquiries/article/4056
https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Land_Titles/EPC_58-12_Text_WEB.pdf
https://www.parliament.vic.gov.au/images/stories/committees/SCEP/Land_Titles/EPC_58-12_Text_WEB.pdf
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This commercialisation in New South Wales occurred notwithstanding sustained criticism 
from bodies such as the Law Council of Australia, the Law Society of New South Wales, the 
Real Estate Institute of New South Wales, and the Institute of Surveyors. The scoping study 
for New South Wales’ commercialisation has not been made public19 and the inability to 
obtain this commercial information has made it difficult for the authors to analyse the 
safeguards that have presumably been put in place by the Government to ensure the 
continued integrity and security of the Torrens register. However, the Victorian Parliament’s 
Inquiry into the proposed long term lease of land titles and registry functions of Land Use 
Victoria (referred to earlier in this chapter in footnote 15 and hereafter referred to as the 
Victorian Inquiry) and the submissions made to the Inquiry have been invaluable to the 
authors in providing us with insight into the commercialisation process which would 
otherwise have not been publicly available.  Based on the submissions made to the Inquiry, 
we are able to make the following points: 

• There will be regulatory control to monitor and enforce the operator's performance 
and security of data;20 

• Ownership of all data will be retained by the Government, which must be housed in 
Australia;21 

• Valuation services and spatial mapping divisions will be retained by the State;22 
• Whilst the role of the Registrar-General will remain, there will be a change in focus - 

the Government has indicated that the role of the Registrar-General will now be:23 
o Advice on land title policy and legal matters; 
o Oversight of the operations of the land title registry; 
o Provide independent arbitration of disputed title boundaries; and 
o Undertake the role of being a “driver of economic reforms in land titling such 

as e-conveyancing 

Thus it can be seen that the Registrar General will still continue to play a pivotal role but 
where prior to commercialisation the role of the Registrar was seen as a gatekeeper of the 
Register and protector of the public purse, under commercialisation, the Registrar becomes an 
auditor, undertaking supervision of the operation of the system.  

In an earlier article, the authors opined this new governance regime in the privatised system is 
more akin to monitoring and supervising rather than operational guidance and how this will 
be advanced (and without conflict to private, profit-driven imperatives) will be a matter of 
some fascination.  

Illustrations of what could occur may be gleaned from the examples of Ontario and Manitoba 
where the registrar maintains an audit function in terms of approving any intended 

 
19 ibid. 
20 ibid. 
21 ibid. 
22 ibid. 
23 NSW Office of the Registrar General, ‘About us’ (NSW Office of the Registrar General) 
<http://www.registrargeneral.nsw.gov.au/about-us> accessed 19 February 2019. 
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commercial use.24 It is likely that limitations will be placed on the private operator to ensure 
a balance between the interests of the public, and that of the privatised concession holder 
such as: 

• The Registrar General’s approval be obtained before the operator can provide bulk 
data to customers; 

• An assurance that customers will receive searches via information brokers, rather than 
from the operator directly: thus the operator is restricted from entering into this 
downstream market; and, 

• The operator being obligated to comply with privacy legislation.25 

To what extent the private operator will be given leeway to make commercial decisions and 
in what circumstances will these decisions be challenged should the private operator fail to 
meet previously agreed performance standards remain to be seen. 

 

17.2.2 South Australia 

Following the New South Wales development, the State government for South Australia 
announced in 2017 that it has also entered into a commercial arrangement whereby Land 
Services SA — a consortium of Macquarie Infrastructure and Real Assets, and the Public 
Sector Pension Investment Board, have purchased the right to manage the South Australian 
land registry for $1.6bn for the next forty years.26 

Details of the contract remain confidential, however, through submissions made to the 
Victorian Inquiry,27 some of the key elements of the South Australian commercialisation 
process include: 28 

• Under the commercialised structure, the private operator will take over transactional 
functions of land titles, land property valuations and other property services whereas 
the Registrar-General will continue as a statutory officer; 

• The State will continue to retain key legal, policy and regulatory functions and 
responsibilities; 

 
24 Manitoba’s Property Registry was transferred to Teranet Manitoba on 28 March 2014. See 
Manitoba Finance, ‘Transfer of Manitoba’s Property Registry to Teranet Manitoba’ (Manitoba 
Finance, 29 April 2014) 
<https://www.gov.mb.ca/finance/pubs/teranet.pdf> accessed 10 March 2018, at 7 and email from 
Juliet Slemming (Teranet Ontario) to Rouhshi Low (28 March 2018). 
25 Email from NSW Registry to Lynden Griggs (7 Feb 2018). 
26 Parliament of Victoria Environment and Planning Committee (n 15) 27. 
27 Parliament of Victoria Environment and Planning Committee (n 15). 
28 ibid. 
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• The government will continue to retain ownership of titling and valuation data and 
associated intellectual property; 

• The government will continue to set regulated fees and charges with no changes other 
than the standard annual increases applied; however, there will be an ongoing royalty 
stream from the sale, worth 12.5 per cent of any money made by commercialising 
data held by the Lands Titles Office; 

• The  State will continue to guarantee indefeasibility of property title, supported by the 
statutory assurance fund; and 

• Service delivery standards, data security and privacy protections will be implemented, 
with penalties, including possible termination of the contract, for breaches. 

Another interesting aspect of the SA commercialisation process is that it “included a 
provision of a monopoly option to bid for the potential future privatisation of the motor 
vehicle registry and all other government registries. This provision requires either an 
additional seven-year extension or a repayment of $80m with 10 per cent interest per annum 
for a total of $104m”.29 

 

17.2.3 Victoria 

The Victorian Government in its 2017–18 State Budget announced that it would commission 
a scoping study to examine options to commercialise the land titles and registry functions of 
Land Use Victoria.30 UBS, Minter Ellison and Flagstaff Partners were the State’s advisers for 
the scoping study. The scoping study was completed in December 2017.31  

Following from this, an expression of interest campaign for the commercialisation of the land 
titles registry was issued in March 2018, with three consortiums shortlisted into the second 
and final stage of the commercialisation process, these being  Australia's Macquarie, and First 
State Super, and Asia's Cheung Kong Group.32 But it was First State Super who was 
ultimately successful, acquiring Victoria land titles and registry office for $2.86 b (AUS) for 
a 40-year term, with the Victorian government retaining control over prices for the land 
registry service.33 

 
29 ibid. 
30 ibid, 8. 
31 ibid.  
32 Sarah Thompson, Anthony Macdonald and Julie-anne Sprague, ‘Three Groups Shortlisted for Land 
Registry Privatisation’, (The Australian Financial Review, 5 June 2018) <https://www.afr.com/street-
talk/three-groups-shortlisted-for-victorian-land-registry-privatisation-sources-20180605-h10zs2> 
accessed 20 February 2019. 
33 Anna Narvaez, Victorian Land Titles Registry Privatised, (Urban Developer, 27 August 2018) 
<https://theurbandeveloper.com/articles/victorian-land-titles-registry-privatised-in-29-billion-
windfall-> accessed 20 February 2019. 

https://www.afr.com/sarah-thompson-j7ger
https://www.afr.com/anthony-macdonald-j7gcx
https://www.afr.com/julie-anne-sprague-j7gee
https://www.afr.com/street-talk/three-groups-shortlisted-for-victorian-land-registry-privatisation-sources-20180605-h10zs2
https://www.afr.com/street-talk/three-groups-shortlisted-for-victorian-land-registry-privatisation-sources-20180605-h10zs2
https://theurbandeveloper.com/articles/victorian-land-titles-registry-privatised-in-29-billion-windfall-
https://theurbandeveloper.com/articles/victorian-land-titles-registry-privatised-in-29-billion-windfall-
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In the Victorian Inquiry, the Committee was informed that it is the commercialisation of the 
land title registry that will be occurring in Victoria, rather than privatisation, and the authors’ 
view what has happened in the other Australian states is also one of commercialisation (hence 
this is our preferred term), even though it has been commonly described as privatisation.34  
The difference between privatisation and commercialisation being that:35 

In a full privatisation generally there are less controls potentially over price. With 
some full privatisations you set up a whole regulatory function with an independent 
reviewer, building-blocks approach et cetera, but generally the controls over the new 
private sector owner are through a much looser regulatory regime. Commercialisation 
is effectively highly contractual. The fees or levels of performance are embedded in 
the contract. Generally in the types of contracts we do there are obligations around 
continuous improvement as standards change through time. And the 
commercialisation is for a limited period of time, so if the activity that is being 
commercialised is being commercialised for 40 years, at the end of that all of the 
assets effectively come back to the state. 

In a sense what commercialisation does is simply attempt to bring to the market place an item 
which previously had not been in that sphere – (i.e. data relating to land, collated with other 
publicly available information). There is still the regulatory control, though the meanings of 
commercialisation in whatever context it is being used, can mean something very different 
when used by a different policy maker.36 But it can involve, as happens here, where a private 
run monopoly gains access to the revenue of the previously publicly controlled data, but 
where the public service and relevant ministerial department will retain the opportunity for 
input and control; the commercial entity is only a tenant of that data, and the possibility exists 
for return to public ownership. 

Privatisation, by contrast, will see something removed entirely from the remit of the public 
sector. An example is the privatisation of airports in New Zealand, where, from day one of 
the privatisation, price controls were removed.  By contrast, the so-called privatisation that 
occurred in most other jurisdictions, was, at least initially, a commercialisation of airport 
functions. For example, Australia imposed price caps on the services run through 
commercialised airports, with this only removed, once competition was seen to an effective 
deterrent to monopolistic pricing. 

In our view what has happened in respect of land registers is commercialisation rather than 
privatisation. The government retains, through a series of contractual imperatives, 
overarching control, with contractual rights to unilaterally seize back ownership (no doubt 
with some form of compensation to the commercial owner). It is not a situation where the 

 
34 Parliament of Victoria Environment and Planning Committee (n 15) 18. 
35 This difference was explained to the Committee by Mr David Webster, Deputy Secretary - 
Commercial Division, Department of Treasury and Finance:  ibid. 
36 For a discussion of this, and the fluidity associated with this idea (corporatisation being another 
term used in this context), see Ross Grantham, ‘The Governance of government owned corporations’ 
(2005) 23 CSLJ 181, 182: ‘far from an homogenous model’. 
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privately run entity can operate immune to the government’s concerns, nor exploit its 
monopolistic tendencies in a way that is contrary to the interests of the government. 

 As an illustration of the interest of the government, and directly the community for whom 
the government serves, the criticism that the government is selling off of a profitable and 
reliable asset in exchange for a one-off cash injection is somewhat misguided. Payment of 
royalties during the agreed contractual period are routinely imposed.37 So for example in the 
commercialisation model adopted in Victoria, “existing revenue the State receives from land 
registry services functions will be collected by the private operator, but continue to be 
received by the State as part of Consolidated Revenue. From this revenue, the State will pay 
the private operator a fee for service alongside Key Performance Indicators (KPIs) and 
service level agreements”.38 The following figure depicts the proposed fee and revenue 
structure.39 

 

Thus the State will continue to collect existing revenue from Land Registry Services 
functions but will pay the private operator a volumetric fee for services provided and key 
performance indicators will apply to services provided by the private operator, including 
abatements on fees payable if these are not met.40 However, it is not clear what these key 
performance indicators are, and how much abatements on fees payable will be imposed if the 
key performance indicators are not met. This information has not been made available and 
one recommendation made by the Committee is that the Department of Treasury and Finance 

 
37 Thomas, Griggs and Low, 'Big data and Privatisation of Registers’ (n 11) 159. 
38 Parliament of Victoria Environment and Planning Committee (n 15) 18-19. 
39 ibid, 19. 
40 ibid. 
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make public the details of the commercialisation, including selected provider and sale 
proceeds, as soon as the transaction is concluded.41 

The functions of Land Registry Services that will be commercialised include42:  

• Registration; 
• LANDATA; and 
• IT functions. 

But of interest, the services of the Registrar of Titles will not be included in the sale.43 

This means that: 

• the Land Titles Register, including registration of all land transactions, approving all 
changes, and retaining data ownership and control; 

• the state’s legal protections for land titles or the Torrens title system or the state’s role 
in guaranteeing titles under the Transfer of Land Act 1958; 

• setting fees for existing and new statutory services; 
• the Victorian Online Titles System and other IT systems; 

will be retained by the State.44 

Maintaining the integrity of the Torrens title system, as the government has always been seen 
as the gatekeeper and custodian of the land register, is of particular concern when it comes to 
commercialisation of land registries.45 A legitimate question is whether commercialisation of 
the Torrens register will invariably (perhaps over time) lead to a weakening of the state 
guarantee of title. In addition, the policing function often undertaken by registrars may be 
undermined in the commercialisation process.  Indeed it should be questioned to what extent 
this policing function should be commercialised to a profit-driven enterprise.  If this occurs, 
there is a real need to ensure meaningful controls are imposed on such policing functions.46  

The Victorian Government appears to be aware of the necessity for real control in this area.  
To this effect, it has stated as follows.47: 

The state will continue its guarantee of title that underpins the Torrens title system. 
The Registrar of Titles will retain its existing statutory functions, powers and 

 
41 ibid, 21. 
42 ibid, 9. 
43 ibid. 
44 ibid, 10. See further Figure 2.2 which shows the functions of Land Use Victoria intended to be 
commercialised and retained by the State based on the evidence provided to the Committee. 
45 Thomas, Griggs and Low, 'Big data and Privatisation of Registers’ (n 11) 164. 
46 ibid. 
47 Parliament of Victoria Environment and Planning Committee (n 15) 13. 
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responsibilities. Together with additional contractual arrangements, the Registrar and 
the state will have strong oversight of the private operator, including through 
established approval processes and procedures... 

A variety of safeguards will be adopted.  These measures include the state:48 

• Retaining control of statutory functions through the Registrar of Titles; 
• Retaining full control over the prices of land registry services and the pricing of non-

statutory services; 
• Imposing KPIs on the private operator for service standards with financial penalties 

payable when they are not met; 
• Maintaining existing consumer protections to ensure there is no reduction in the rights 

of property owners or other customers; and, 
• Retaining ownership of the data. 

 

The Victorian Government appears to remain confident that the continuation of the State 
guarantee will continue, so: ‘it is not envisaged that title insurance will be required for 
property purchasers’ in Victoria in the future.’49 

It will be interesting to see whether this will hold true. Will state guarantee of title remain 
completely unaffected by commercialisation? What type of KPI’s will be imposed on the 
private operator and what type of financial penalties will be imposed if the KPI’s are not met?  

17.2.4 Western Australia 

Unlike the other states, Western Australia has rejected the sale of its land registry (Landgate), 
opting instead to commercialise a restricted part of Landgate's automated functions - 
automated titling, which involves the electronic processing of property transactions. 

This decision was made following a scoping study50 which investigated options to realise 
value for the community from Landgate’s operations. The scoping study presented a number 
of options to the Government including proceeding with the sale of Landgate; making no 
changes at all; or commercialising a restricted part of Landgate's automated functions. The 
Government opted for the third option.51  

 
48 ibid, 24.  
49 ibid, 14. 
50 At the time of writing the authors could not locate the scoping study. 
51 Government of Western Australia, McGowan Government Rejects Sales of Landgate, (Government 
of Western Australia, 27 June 2018) 
<https://www.mediastatements.wa.gov.au/Pages/McGowan/2018/06/McGowan-Government-rejects-
sale-of-Landgate.aspx> accessed 20 February 2019. 

https://www.mediastatements.wa.gov.au/Pages/McGowan/2018/06/McGowan-Government-rejects-sale-of-Landgate.aspx
https://www.mediastatements.wa.gov.au/Pages/McGowan/2018/06/McGowan-Government-rejects-sale-of-Landgate.aspx
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 Thus Landgate itself will continue to function as a statutory authority, the Government will 
continue to retain ownership and oversight of the land titles register, existing privacy and 
security protections for property owners regarding land titles will remain unchanged, and 
pricing for services provided under the contract will be capped at CPI or CPI plus one per 
cent.52  

An independent, competitive process will be undertaken to identify potential commercial 
service providers.53  

17.2.5 Queensland, Tasmania, the Australian Capital Territory, and the Northern Territory  

As noted above, the remaining States and Territories have not made any public 
announcement that commercialisation is being considered. It may be a case of a “wait and 
see” approach. As noted in our earlier article, commercialisation, of land registries still 
remains a very recent phenomenon in Australia54 and still remains a controversial issue, with 
valid arguments both for and against. The commercialisation debate was also played out in 
other title by registration jurisdictions, namely the United Kingdom where commercialisation 
was rejected (concerns were raised about data security and integrity of the register),55 the 
Canadian provinces with mixed results - Ontario and Manitoba where both land registries 
were commercialised,56 whereas Nova Scotia and Alberta rejected commercialisation.57 

It is therefore worthwhile examining some of these expressed concerns regarding 
commercialisation before then turning to the role of blockchains and whether blockchains 
have a future in Australia’s digital conveyancing landscape. 

17.3 Concerns regarding “privatisation” in the Australian context 

It has been difficult to assess the benefits of commercialisation as relevant material has not 
been made publicly available.  For example, the scoping studies conducted in Victoria and 
NSW were not released.58 The authors have also been unable to locate the scoping study 
conducted for Western Australia. This lack of information59 together with the financial 

 
52 ibid.  
53 ibid.  
54 Thomas, Griggs and Low, 'Big data and Privatisation of Registers’ (n 11) 155. 
55 For more on this see Thomas, Griggs and Low, ‘Big Data and the Privatisation of Torrens’ 
Registers’ (n 11). 
56 See Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) and Parliament 
of Victoria Environment and Planning Committee (n 15) 28. 
57 Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 153. 
58 Parliament of Victoria Environment and Planning Committee (n 15) 31. The authors acknowledge 
that the realities of the commercialisation process may mean the State is not able to release such 
information to the public. 
59 One provision that would be of interest in the contract would be provisions relating to key 
performance indicators allowing the public to hold the private operator to account for meeting their 
obligations: see Parliament of Victoria Environment and Planning Committee (n 15) 32. 

https://www.mediastatements.wa.gov.au/Pages/McGowan/2018/06/McGowan-Government-rejects-sale-of-Landgate.aspx
https://www.mediastatements.wa.gov.au/Pages/McGowan/2018/06/McGowan-Government-rejects-sale-of-Landgate.aspx
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arrangements of the transaction were concerns raised in the Victorian Inquiry.60Such 
information extends to the scope of the commercialisation to be undertaken, what objectives 
are to be achieved,  and what safeguards are put in place61 is required for an in-depth analysis 
of the various commercialisation models to determine which model will work best. 

Whatever model is adopted, certain issues seem common. These are detailed below. 

17.3.1 Economic concerns 

This point was raised earlier in this chapter62 and was also a concern raised in the Victorian 
Inquiry.63 The criticisms stem from the concern that it does it make financial sense to lose an 
existing revenue generated by land registry services over the length of the lease in exchange 
for a lump sum in the short term.64 The authors agree with the Victorian Inquiry that there are 
numerous concerns surrounding the economic justification of commercialisation, for 
example:65 

• Whether the proposed commercialisation will “break even”; 
• Whether the land titles registry is being undervalued in the transaction; 
• Whether the cost of regulating the private operator will outweigh the benefits of 

commercialisation; 
• What is the impact on commercialisation on the Consolidated Fund in relation to 

payments to compensate for omissions, errors or fraudulent transactions? 
 

In relation to the payments made out of the Consolidated Fund, the authors suggest that there 
should be an ability for the State to recoup the loss from the private contractor, where the claim 
has arisen from the direct or negligent act or omission of the private entity – although this 
could be subject to the licence agreement between the State and the private entity.66 It appears 
that this will be the case in the Victorian commercialisation model - the cost of any claims 
against the Registrar of Titles for errors made in transactions by the private operator will be 
claimed back from the private operator.67 

 
60 ibid. 
61 For more information on the similarities and differences between the proposed Victorian model and 
other jurisdictions see the Victorian Inquiry, ibid, 29. 
62 Also see Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 158-160. 
63 Parliament of Victoria Environment and Planning Committee (n 15) 34. 
64 ibid. 
65 ibid. 
66 Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 165. 
67 Parliament of Victoria Environment and Planning Committee (n 15) 34. 



15 
 

Does commercialisation make economic sense? In its submission to the Victorian Inquiry, 
Prosper Australia argued in the negative, stating (though this revenue stream is disputed by the 
government):68 

Estimated revenue from privatising the LTO is roughly $1.5 ‑ 2bn. We assume $300m 
in revenue and a sale value of $2bn. This puts the yield of the LTR at 15%. To borrow 
an equivalent sum ($2bn) at the 10 year bond rate (3%) would cost the Victorian 
government $60m per year in interest. Were the Government to borrow the $2bn and 
retain the LTR’s $300m per year revenue stream, it would save $240m per annum. 
There is no fiscal rationale for privatisation; the Victorian government would be 
$240m a year better off if it retained the land titling function as a profitable public 
monopoly and issued bonds to finance spending. 

17.3.2 Guarantee of Title  

The authors mentioned this concern earlier - will commercialisation of the Torrens register 
(perhaps over time) lead to a weakening of the state guarantee of title? All Torrens 
jurisdictions who have gone down the path of commercialisation have maintained that state 
guarantee of title will remain unchanged. A cynic may think such pronouncements are a 
necessary assurance in any commercialisation move to attempt to dampen potential 
criticisms.  Indeed, such concerns may prove to be valid.  

The trend so far in these models seems to be one of a gradual shifting of responsibility from 
the state to the various parties in the conveyancing process, namely the solicitors, 
conveyancer, and the banks. Thus it may be that the states may promise that state guarantee 
of title will remain unchanged despite commercialisation, but continue to shift responsibility 
to the stakeholders in the conveyancing process. What remains will then surely be a diluted 
version of the Torrens state guarantee of title. There may be a rise in title insurance. This 
remains a somewhat speculative suggestion. 

17.3.3 Adequacy of safeguards and oversight 

This concern was raised in our earlier article69 and also in the Victorian Inquiry. For example, 
Mr Tom Champion, President of the Institution of Surveyors Victoria raised questions about 
the potential adequacy of KPIs in maintaining performance and service standards, citing 
recent experiences in New South Wales:70 

Probably our closest dealing has been with New South Wales. I believe the view at 
the moment is that it is a bit too early to tell what the impact is. However, I will say 
with our consultation with the Registrar‑General’s office there and their cadastral 

 
68 ibid. This argument was refuted by the government who considered that the revenue earnt would be 
closer to $80ml, than $300ml: ibid. 
69 Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 169.   
70 Parliament of Victoria Environment and Planning Committee (n 15) 38. 
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integrity unit, six months prior to the commercialisation up there they were feeling 
like they had suitable KPIs in place and that it should be business as usual. At six 
months after that they were starting to be concerned about quality. They realised that 
perhaps there were not enough quality KPIs involved in that, and also their own 
expertise within the regulator side. There were a lot of KPIs put on training and 
expertise within the operator, but maybe they had not considered the regulator up 
there and how they were going to maintain staff to audit the operator. 

In an earlier article the authors argued that under commercialisation, the role of the state is 
likely to change. The state will most likely become the guarantor of the actions of another, 
rather than being responsible for its own misdeeds. This is where the governance role 
undertaken by the registrar in a privatised or commercialised model will be important, as will 
be determining what powers are retained in this office.71 

Thus it is critical that the service contract contains provisions that will enable the registrar to 
undertake this governance role, such as the use of key performance indicators for service of 
the private operator. To enable proper evaluation of how successful the use of key 
performance indicators as a safeguard, the Victorian Inquiry has recommended (and the 
authors agree) that “the Government should make public the key performance indicators for 
service that the private operator will be required to abide by along with a government 
statement regarding abatements for failing to meet these”.72  

17.3.4 Privacy and data ownership73 

The authors argue that the incentive for a private corporation to run a register will invariably 
be access to information to be packaged and sold for profit. This is the era of “big data” and 
no doubt the private contractor will want to capitalise on this.74 It is imperative that the 
licence agreement contains some form of mechanism for oversight and control in relation to 
responsible data usage.75 This was also recognised by the Victorian Inquiry, as the focus of 
the Inquiry was on the “obligations that the Government may place on a private operator in 
order to safeguard information and uphold stringent data protection standards as a part of the 
proposed transaction”.76  

It is beyond the scope of this article to analyse in detail the myriad of concerns surrounding 
privacy and data ownership caused by the commercialisation of the land registry but these are 
some of the issues that deserve further attention. 

 
71 Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 166. 
72 Parliament of Victoria Environment and Planning Committee (n 15) 38. 
73 The difference being - [Privacy] is a right that you have. Data protection is an obligation that the 
government has: Parliament of Victoria Environment and Planning Committee (n 15) 41. 
74 Thomas, Griggs and Low, ‘Big Data and the Privatisation of Registers’ (n 11) 168. 
75 ibid. 
76 Parliament of Victoria Environment and Planning Committee (n 15) 41. 
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First, who will own land registry data, including any data held or generated by the private 
operator and what is the regulatory mechanism in relation to data protection and privacy 
matters? Using Victoria as an example,77 before commercialisation, being a public sector 
agency, Land Use Victoria (LUV) was subject to direct regulatory oversight by the Office of 
the Victorian Information Commissioner (OVIC) for all data protection and privacy 
matters.78 However, if certain functions of LUV are commercialised, this may impact on 
OVIC’s regulatory oversight over the functions that have been handed over to the private 
operator. 79 Whilst the Government stated in its submission to the Inquiry that ‘the State will 
continue to retain ownership of all LUV data, and that data held or generated by the Private 
Operator will be owned by the State’,80 commercialisation may still result in a “shift from a 
legislative regime to being governed by contractual obligations with limited statutory 
oversight”.81 The Victorian Government indicated that no legislation would be amended or 
created as a part of the transaction as all data matters would be covered within the contract or 
through existing oversight mechanisms.82 Will this be sufficient? The authors agree with the 
Committee’s finding that future legislation changes may be required to address areas where 
contractual protections to privacy and data security do not go far enough in contrast to 
legislative protections.83 

Secondly, if contractual requirements are used for privacy and data protection, what might 
these requirements entail? For example, there could be provisions requiring the private 
operator to store all data in Australia, to comply with certain data security standards, and to 
comply with access and audit requirements.84  

Third, will the registrar or State assume oversight of data protection and privacy matters or 
will it be OVIC?85 If there is a complaint against the private operator for a data breach or 
misuse of personal information, who should this complain be made to – the private operator, 
the Registrar or OVIC?86 

In summary, and while rather clichéd to say, it is too early to determine what effect 
commercialisation, will have on the titling industry in Australia. There is no doubt that 
problems will occur, which, despite the best of intentions, may not have been foreseen. The 
worth of the new system will then be tested by the response it provides to these difficulties. In 
closing on this issue we reflect that land ownership is too strongly embedded in the psyche of 
the Australian individual for any government to contemplate weakening what must be 
considered one of the best land administration systems in the world. Planned change, we 

 
77 ibid, 42. 
78 See section 13 of the Privacy and Data Protection Act 2014 (Vic) and Environment and Planning 
Committee, (n 14) 42. 
79 Parliament of Victoria Environment and Planning Committee (n 15) 42. 
80 ibid, 41. 
81 ibid, 42. 
82 ibid. 
83 ibid. 
84 ibid. 
85 ibid, 43. 
86 ibid, 42. 
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suggest, away from proven Torrens principles is therefore likely to be modest, even though 
details are not yet clear. 

17.4 Blockchains in Australia 

The authors believe that recent efforts by the newly minted private land registry in New 
South Wales to test a blockchain proof of concept as part of the electronic property 
conveyancing process is allied to the current commercialisation developments in Australia. 
The drivers for this are clear.  To make the sort of money private operators will want as a 
return on a billion dollar investment such as the purchase of the operating rights of a public 
registry, involves either raising revenue or reducing costs. To date, attempts to raise revenue 
have been stymied somewhat.87 Given this, a reduction in operating costs is under focus.   

Primarily the use of technical solutions to achieve a reduction in the labour force88 enabling 
increased return on profit.89 A blockchain is obviously perceived as part of that solution. In 
effect, moving people from the function of providing trust within the operating system and 
replacing this with distributed ledger technology and consensus algorithms.  

17.4.1 What the blockchain can do 

In the context of land administration what the blockchain can offer is peer-to-peer support 
and verification of the transaction.  As we have discussed before90 what blockchain offers is 
something akin to the Doomsday book of centuries past. It potentially replaces the current 
“trusted partner” of the Torrens conveyancing process, with a distributed operation where the 
combination of computing power and unfathomable, at least for most, consensus-based 
computer algorithms, that verify who is transacting and that there are no other entities with 
competing interests in relation to the land. The process of automation delegates to a 
programmed computer, the discretion through a set of business rules embedded in the system 
to act in a certain way. 

For the Torrens context, what it would seem to encompass:91 

• A central repository establishing the genesis token that will enable previously 
accepted Crown Land as available for purchase by private individuals. This genesis 

 
87 Esther Han, ‘Unauthorised Privatised NSW Land Titles Registry Hiked Fees by 1900 percent’ 
(Sydney Morning Herald, 6 October 2018)   <https://www.smh.com.au/politics/nsw/unauthorised-
privatised-nsw-land-titles-registry-hiked-fees-by-1900-per-cent-20181004-p507ri.html> accessed 10 
February 2019 – where the private operator, after increasing some fees by 1900 per cent was forced to 
amend them after intervention by the Registrar-General. 
88 20% of the staff of the registry office were shed following the privatisation: Han, ibid. 
89 Prior to the sell-off, the NSW Land Registry had a 70% profit margin. Han, ibid. 
90 Lynden Griggs, Rod Thomas, Rouhshi Low and James Scheibner, ‘Blockchains, trust and land 
administration: The return of historical provenance’ (2017) 6 PLR 179. 
91 For a more detailed analysis of this see Griggs et al, ibid. 

https://www.smh.com.au/politics/nsw/unauthorised-privatised-nsw-land-titles-registry-hiked-fees-by-1900-per-cent-20181004-p507ri.html
https://www.smh.com.au/politics/nsw/unauthorised-privatised-nsw-land-titles-registry-hiked-fees-by-1900-per-cent-20181004-p507ri.html
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token will have unique identifiers that attached to the parcel of land and can link 
through to the first named owner; 

• When this first owner first links to the blockchain, a cryptographic identity to be 
established and when that owner wishes to sell, the metadata associated with that 
parcel to be signed by the private key and verified with the public key to indicate 
validity within the transaction. The identity documents would be hashed; 

• The transfer can now occur, with the blockchain a collection of what has occurred in 
relation to that genesis token, with this obviously not representing or highlighting 
interests that may be off the register, or in some other way binding as an in-rem right 
on the owner; 

• The new owner, with access to the blockchain, can then add a new block representing 
their claim of ownership, and in the Torrens context, providing the creation of 
ownership. Verification occurring through the use of the consensus algorithms to 
ensure there is no other factor leading to vitiation of the title; and, 

• The new owner now has an unspent token which can be used when they wish to sell. 

Security is established through three interrelated factors. First, the proof of work algorithm 
verifies the transaction, rather than at present, where a central authority guarantees it, and 
agrees to pay compensation should something go awry ‘Crucially, proofs of work algorithms 
are hard to solve and easy to verify.’92 These proof of work algorithms or consensus 
algorithms offer an opportunity for the stakeholders involved in the land administration 
system to decided what type of consensus could be required.93 In essence, the consensus 
algorithm can be as simple or as complicated as one likes, but once established, [t]here is a 
‘precise, verifiable, and immutable audit trail, which then serves as a reliable source of truth 
for all future transactions.’ 94 The blockchain will also, and with the visual image of the 
Domesday book in mind, provide the entire history of the land transactions related to that 
jurisdiction. Third, and there is no evidence of this problem in Australia,95 the blockchain 
will prevent misuse of the information by land registry officers. 

Proponents of this technology are not short on hyperbole: 

 
92 Boohyung Lee and Jong-Hyouk Lee ‘Blockchain-based secure firmware update for embedded 
devices in an Internet of Things environment’ (2017) 73 (3) J SuperComput 1152. 
93 For example, consensus could be established with 51% of the users agreeing to the transaction, for 
others you could pay a small number of people to verify, or indeed you could require someone akin to 
a central registry (eg a Registrar-General) to have a right of veto after 51% of members have agreed. 
94 See the comments by Abhishek Dobhal and Matthew Regan, ‘Immutability and Auditability; The 
Critical Elements in Property Rights Registries’ (Presentation to the 2016 World Bank Conference on 
Land and Poverty, Washington DC, 14-18 March 2016) 10. 
95 Though England has not been immune to concerns of this nature, See the discussion here where 
drug traffickers recruited a bank official, solicitor and land registry employee to perpetrate a number 
of frauds involving the sale of vacant properties held by elderly people: General News, A Solicitor, 
Bank Manager and Land Registry Employee Colluded to Steal Vacant Homes from the Elderly’ 
(Todays Conveyancer, 4 March 2012) <https://www.todaysconveyancer.co.uk/main-news/a-solicitor-
bank-manager-and-land-registry-employee-colluded-to-steal-vacant-homes-from-the-elderly/ > 
accessed 3 February 2019 

https://www.todaysconveyancer.co.uk/main-news/a-solicitor-bank-manager-and-land-registry-employee-colluded-to-steal-vacant-homes-from-the-elderly/
https://www.todaysconveyancer.co.uk/main-news/a-solicitor-bank-manager-and-land-registry-employee-colluded-to-steal-vacant-homes-from-the-elderly/
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‘Under Blockchain models, the data in a registry will remain secure and immutable, 
while also being accessible and searchable. It will provide an incontrovertible chain of 
ownership. It also has potential to transform land planning and development processes 
with a simplified, more efficient approach that removes burdensome paper-based 
processes and duplicate work that is currently the norm.’96 

17.4.2 What the authors think they will do 

Some caution is called for. Title by registration jurisdictions such as Australia, New Zealand, 
Singapore, Malaysia, and Canada, as well as many European nations, see land registers as not 
merely repositories of information: the act of registration creates the very legal right of 
ownership. What the register does, not only through what is recorded (or not), is give third-
party protection, notice, and prioritisation.  In this regard, registers: ‘are a sort of “legal 
balance” sheet defining not mere claims but the rights on a specific property.’97 They do 
more than quantify; they create, and they provide the evidence. 

In addition to these overarching concerns, very specific matters arise under title by 
registration’s schemes result in the interaction of the register with the common law rules for 
land ownership. It must be remembered always that a Torrens register (and there is no one 
Torrens register) is never, and practically will never be, a complete repository of all 
information pertaining to land – the very recognition of interests off the register, such as 
possession or prescriptive based instruments, non-recordable proprietary interests, (such as 
held under trusts) or interests simply not recorded such as might occur in a family situation 
(for example, inter-spousal loans, or facts which might give rise to a constructive trust)  
means that the information as represented in the blockchain will never suffice to deliver 
knowledge of all the interests that could be relevant to that parcel. And this only touches 
upon some of the key problems. Additional aspects that could be missed off the register relate 
to scenarios where land is sold in breach of non-Torrens legislation, transactions involving 
people with a legal disability, court-ordered interests, or proprietary interests established by 
non-Torrens legislation (e.g. carbon sequestration rights).98 

it is for this reason that the authors believe the likely use of blockchain technology will not be 
so much as a transformation of the Torrens title register, particularly in jurisdictions where 
the land registry is well functioning and populated with staff of integrity. Even the most 
advanced model currently considered, that of Chromaway,99 relies on the existence of a 
central register with its purpose being the application to the in personam elements of the 

 
96 George Nott, ‘NSW Land Registry building blockchain proof of concept for Econveyancing’ (CIO, 
16 October 2018) < https://www.cio.com.au/article/648268/nsw-land-registry-building-blockchain-
proof-concept-econvenyancing/> accessed 3 February 2019. 
97 Benito Arrunada, ‘Blockchain in Public Registries: Don’t Expect too Much’ (2017) 1 IPRA 
CINDER 6, 9-10. 
98 Jenee Tibshraeny, ‘Property developer, former BNZ employee, and suspended lawyer found guilty 
of partaking in $54m mortgage fraud scheme involving 110 Auckland and Hamilton properties’ 
(Interest Co NZ, 15  June 2018 ) <https://www.interest.co.nz/property/94309/property-developer-
former-anz-and-bnz-employee-and-suspended-lawyer-found-guilty> accessed 13 February 2019. 
99 ChromaWay, ‘Chormia’ <https://chromaway.com/> accessed 2 February 2019. 

https://www.cio.com.au/article/648268/nsw-land-registry-building-blockchain-proof-concept-econvenyancing/
https://www.cio.com.au/article/648268/nsw-land-registry-building-blockchain-proof-concept-econvenyancing/
https://www.interest.co.nz/property/94309/property-developer-former-anz-and-bnz-employee-and-suspended-lawyer-found-guilty
https://www.interest.co.nz/property/94309/property-developer-former-anz-and-bnz-employee-and-suspended-lawyer-found-guilty
https://chromaway.com/
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conveyancing process, rather than the aspects of ‘third’ third-party notification.  In effect, it 
is: ‘limited to reorganizing the in personam contractual process [rather than] the in rem 
property transaction.’100 

17.5 Some Concluding Thoughts on Commercialisation 

It is the authors’ opinion that if the legal infrastructure remains, then the developments of 
commercialisation will have little effect on day to day dealings in land. For the consumer and 
developer nothing much will change.  The authors suggest that  the most significant concern  
will be in relation to how to ensure that the computer systems os stakeholders such as 
conveyancing agents and lawyers will have the requisite degree of interoperability with the 
property exchanges and the online workspaces, and how this might work where there are 
multiple operators within the market. A further concern is that should the move to 
commercialisation fail, and the register is returned to government ownership, what 
compensation will be paid to the private operator for the embedded valued adding that they 
have done.  

Where the process could lead to community angst is where the contractual arrangements 
between the private monopoly holders of the data of the government do not stand the scrutiny 
of conflict. If information was unavailable, or if the cost of accessing became a significant 
impediment, or where data is aggregated or leaked in a way that is contrary to community 
values then the political will of the people will be felt on the government who undertook such 
an unwise course. But these concerns could be misplaced. No doubt, the wisdom of many 
highly trained people has been used to analyse the contracts that establish the commercial 
arrangements, and the outcomes may simply be better consumer information, greater 
efficiencies in the use of that information, and a reduction in poor decision making by 
stakeholders involved in the business of conveyancing. Commercialisation in this sense 
provides that prophylactic control that privatisation doesn’t. After all, and while this should 
not be flippantly understood, the leasing arrangements as they currently stand, will at some 
stage come to an end. If it does not work, then return to what we had is very possible, though 
that timeframe may be a generation away. 

17.6 Some Concluding Thoughts on Blockchains 

This issue is separate from that of commercialisation, but as we discussed in relation to New 
South Wales, there does appear to be a linkage – the commercialisation allowed that 
opportunity of blockchain technology to be explored. 

The authors’ view is that if the inquiry were  to start from a blank page of how the Torrens 
system might look in an era of blockchain technology, this will lead to questioning   the 
extent of exceptions that can influence the genesis token that is the radical title of Torrens 

 
100 Arrunada (n 97) 11. in this sense what is being done what is proposed far less transformative than 
what happened in New Zealand in the early 2000 where the subscribing solicitor was given access 
alter the register. 
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land. As noted, prime issues will be the relationship of blockchain to overriding legislation, 
capacity, recognisable proprietary interests that are non-registrable, and the protection of 
possessory based title (in other words the aspects that work and arise “off” the register). If 
these concerns can be addressed in any meaningful way or, in a utopian world, eliminated, 
then it is the authors’ view that we may have a legal infrastructure that could dovetail with 
the hyperbole of what blockchain technology is suggested to offer. We will then truly be at a 
place where it is possible to ‘save persons dealing with registered proprietors from the trouble 
and expense of going behind the register, in order to investigate the history of their author’s 
title, and to satisfy themselves of its validity.’101 But to achieve this, very new ideas will need 
to germinate, and old ways of thinking will need to be excised. For the moment though, and 
accepting that a wholesale rethink of the Torrens system is unlikely, the authors’ view is that 
the following questions need addressing: 

• How will the interoperability between different network operators and financial 
institutions apply in a jurisdiction such as Australia where already eight different 
Torrens land administration systems exist? Will the existence of different private 
operators in each jurisdiction put a death knell on the likelihood of a national Torrens 
Code – something long overdue or will these private operators see the value in having 
uniform systems to enhance the use of technology such as blockchains which might 
then lead to a resurgence in calls for harmonisation?; 

• What level of testing and retesting of proof of concept will be required before the 
system can go public; and as the assurance fund was introduced to appease the 
concerns of the South Australian conveyancing profession in 1858 when Torrens was 
introduced, what equivalent guarantees will need to be put in place today; 

• The role of the Registrar- General in commercialised land registers will change to that 
of a compliance officer.  Will the use of technology such as blockchains see further 
erosion of the Registrar-General’s role? And how does that affect the existing pool of 
corporate knowledge within a Torrens titles office 

• Questions surrounding the ownership, control and management of data will continue 
to be an issue but perhaps more so should blockchain be adopted because of the shift 
from an operating system to a distributed ledger technology and consensus algorithm 
– if the new owner can access the blockchain and make changes to it and this is 
recorded, who will control, own and manage the data; 

• Are there concerns about privacy and how might these be conceptualised; 
• What’s the procedure and process for disasters, such as if the system is hacked and 

data is stolen or fraud perpetrated, as undoubtedly these will happen.  

So far, blockchain technology has been heavy on “hype” and its introduction to Australian 
land registries is at some unknown point in the future (if at all). The authors reflect that there 
is no infallible digital computer system. What appears to be important moving into the future 
is the development of processes to protect the integrity of the Torrens system.  The authors 
argue that what needs to be remembered is that  the Torrens System is something more than 

 
101 Gibbs v Messer [1891] AC 248, 254. 
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merely a register or mere recordation. It creates the legal interest, and this must never be 
forgotten or underestimated in importance.   

 


