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Introduction 

 

In Oregon 1977, 82 protesters blockaded the entrance to a nuclear power plant. 

Tried for criminal trespass, the defendants argued they chose the lesser evil - to 

stand against the nuclear industry rather than ignore an existential risk to the 

planet. The jury acquitted all of the protesters. 1  The Oregonian legislation 

excused criminal malfeasance if the act was necessary and reasonable to avoid 

an imminent public or private injury of greater magnitude. This jurisdiction is 

not alone in having a lesser of two evils or necessity defence to breaking the law, 

a doctrine found in common law systems including Australia's.  

 Likewise, today some climate activists assert this defence against 

charges of trespass, property damage and other misdemeanours connected to 

their civil disobedience. Participants in the Extinction Rebellion (XR) 

movement and other anti-fossil fuel groups who are blockading trains, locking 

on to gates or doing mass 'die-ins' in public spaces, believe they are justified in 

flouting the law to prevent the breakdown of the global climate. 2  In other 

words, they see that acting for this cause is a necessity outweighing any 

temporary inconvenience or nuisance to others. This article assesses recent 

judicial consideration in Australia and abroad of the climate emergency as a 

necessity defence. 

 

Protesting and anti-protest laws 

 

 
1  Discussed in Robert Aldridge and Virginia Stark, 'Nuclear War, Citizen Intervention, and the 
Necessity Defense', Santa Clara Law Review 26 (1986): 299, 310-311. 
2  Neil Gunningham, 'Averting Climate Catastrophe: Environmental Activism, Extinction 
Rebellion and Coalitions of Influence' King's Law Journal 30 (2019): 194. 
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 Civil disobedience has a proud history reforming the law, such as with 

the suffragettes, and anti-slavery and black civil rights campaigns. With 

electoral politics unlikely to generate the ambitious laws urgently needed to 

avert climate breakdown, many are turning to protest. Environmental activism 

in Australia has a record of success well before global warming entered popular 

consciousness, including the urban green bans in New South Wales in the 1970s 

and blocking the damming of Tasmania's Franklin River in the early 1980s. 

Governments responded by introducing environmental legislation to channel 

protesters off the streets into administrative and judicial forums where their 

grievances could be defused. Legislation such as New South Wales' 

Environmental Planning and Assessment Act (1979) and Land and 

Environment Court Act (1979) gave unprecedented rights for public 

participation in decision-making, including to be consulted and informed in 

environmental impact assessments, and better access to the courts. However, 

the failure of Australian environmental laws from federal to local government 

levels to cope with a new  generation of larger environmental upheavals, with 

climate change at the masthead, unleashed a new wave of dissent and activism. 

Australian’s carbon emissions have continued to grow in recent decades and 

environmental regulation has rarely halted major fossil fuel projects such as 

coal mines.3 

 Rather than more determinedly regulating the emission of greenhouse 

gases, governments have targeted the demonstrators by criminalising protest 

and neutering participation rights. The Coalition government recently tried, 

unsuccessfully, to restrict access to judicial review under the Environment 

Protection and Biodiversity Conservation Act 1999 (Cth).4  It has also mooted 

removing the exception for environmental protests from the secondary 

boycotts ban under the Australian Competition and Consumer Act 2010 (Cth).5 

Street activism is also being sanctioned by hostile state governments, led by 

New South Wales and Tasmania, through anti-protest laws with broad police 

 
3 A rare exception was the rejection of the proposed Rocky Hill coal mine in NSW I 2019: 
Gloucester Resources Ltd v Minister for Planning and Environment [2018] NSWLEC 1185. 
4  Section 487; Environment Protection and Biodiversity Conservation Amendment (Standing) 
Bill 2015 (Cth). 
5 Sections 45D and 45DA; Tom Stayner,  'Scott Morrison's Crackdown on "Indulgent" Climate 
Boycotts is Diving Public Opinion', SBS News, 5 November 2019, 
https://www.sbs.com.au/news/scott-morrison-s-crackdown-on-indulgent-climate-boycotts-
is-dividing-public-opinion. 
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powers, vague offences and draconian penalties that signal the 

prioritisation of business operations over the rights of individuals to 

peacefully object.6 Abroad, similar anti-protest laws are being rolled out, 

illustrating what Naomi Klein dubs 'the shock doctrine': the practice where 

business and political elites collude to introduce controversial legal changes the 

pretext of a public emergency.7 During the current covid-19 pandemic, in the 

United States in March 2020 the governors of Kentucky, South Dakota and 

West Virginia approved laws designating gas and oil infrastructure such as 

pipelines 'critical infrastructure' that will be protected from any interference by 

higher criminal penalties.8 In Australia, the covid-19 lockdown have also been 

used to restrict the activities of environmental activists and to impose 

additional sanctions on some alleged to have engaged in ‘non-essential’ 

activities, as recently occurred in Tasmania in connection to an anti-logging 

protest.9 

  

The Climate Emergency Defence: International Precedents 

 

Environmental activists are not only calling for official acknowledgment of a 

'climate emergency'. They are citing the emergency as a lawful justification for 

their en masse blocking of roads, disrupting public services or other civil 

disobedience until governments act. On 17 September 2019, Nature published 

an essay by XR activist and lawyer Farhana Yamin who had super glued her 

hands to the pavement outside Shell's London headquarters. Arrested for 

criminal damage, she wrote in Nature: 

 

Having spent three decades failing to get governments to pay 

attention to the climate crisis through advocacy at the highest levels, 

I felt that activism was now crucial. I wanted to show how ridiculous 

 
6 E.g., Workplaces (Protection from Protesters) Amendment Bill 2019 (Tas); Right to Farm Act 
2019 NSW). 
7 Naomi Klein, The Shock Doctrine: The Rise of Disaster Capitalism (Knopf Canada, 2009), 
8 Alexander Kaufman, 'States Quietly Pass Laws Criminalizing Fossil Fuel Protests Amid 
Coronavirus Chaos', Huffington Post, 28 March 2020, 
<www.huffingtonpost.com.au/entry/pipeline-protest-laws-
coronavirus_n_5e7e7570c5b6256a7a2aab41?ri18n=true>. 
9 ‘Logging Protesters Charged’, Tasmania Talks 22 May 2020, < 
www.tasmaniatalks.com.au/newsroom/tasmanian-news/49879-logging-protesters-charged>. 



 4 

it is that a law-abiding (indeed, law-making) mother of four should 

be handcuffed while the world’s major polluters remain 

unaccountable for ecocide.10 

 

The first court case to test the climate emergency as a necessity defence to 

criminal charges was in 2008 in England. Six Greenpeace activists were 

charged with £30,000 of criminal damage at a coal-fired power station, which 

they had sought to temporarily shut down by scaling its 200-metre high 

chimney to place graffiti attacking UK Prime Minister Gordon Brown. The jury 

cleared them after the trial judge ruled that to use this defence it had to be 

proved that the action was due to an immediate need to protect property 

belonging to another. He heard evidence from leading climate scientist Jim 

Hansen that the 20,000 tonnes of carbon dioxide spewing daily from this 

behemoth facility - equivalent to all of the 30 least polluting countries in the 

world - would contribute inter alia to the extinction of up to 400 species and 

damaging sea level rises around England.11 

With the recent upsurge in environmental activism, the climate 

emergency defence has again been invoked. In May 2019 a London jury found 

XR activists Roger Hallam and David Durant innocent of charges arising from 

their spray chalking a university building with anti-fossil fuel messages. 12 

Ignoring instructions from the judge that climate change was irrelevant to the 

defendants' conduct, the jury evidently approved of their claim that they acted 

with necessity to address the climate crisis. In a second case in England in 2019, 

three XR activists who had glued themselves to a commuter train were 

unsuccessful with their necessity defence, although the sentencing judge, who 

spared the trio gaol, acknowledged their ‘noble’ intentions to 'protect all human 

life’.13  In a third recent UK case, an activist was acquitted of charges stemming 

 
10  Farhana Yamin, 'Why I Broke the Law for Climate Change' Nature, 573, 19 September 2019: 
338, 338. 
11  John Vidal, 'Not Guilty: Greenpeace Activists Who Used Climate Change as a Legal Defence' 
Guardian 11 September 2008, 
<www.theguardian.com/environment/2008/sep/11/activists.kingsnorthclimatecamp>. 
12    Isabella Kaminski, ‘Climate Activists Win Necessity Defense Case in London’, Climate 
Liability News 10 May 2019, <www.climateliabilitynews.org/2019/05/10/necessity-defense-
climate-change-activists>. 
13 Jane Dalton, ‘Extinction Rebellion activists who glued themselves to trains spared jail as 
judge notes ‘noble’ cause’ The Independent 19 December 2019, 
<www.independent.co.uk/news/uk/home-news/extinction-rebellion-climate-train-canary-
wharf-glue-jail-court-a9254321.html>. 
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from her spray painting XR symbols on the offices of Cambridgeshire County 

Council. The magistrate ruled Angela Ditchfield had acted to protect property 

from the effects of climate breakdown and she had targeted the local council 

because of its complicity via investments in fossil fuels and not making public 

transport affordable. 

In February 2020, a jury in the United States refused to convict five XR 

activists who presented the climate necessity defence at their trial for 

blockading a train track in Oregon used to transport crude oil. They had planted 

a ‘garden’ on the tracks as a symbolic obstruction to the fossil fuel industry. Five 

of the six jurors refused to convict, so while a mistrial rather than outright 

acquittal was declared, it demonstrated, according to the defendants' attorney, 

‘the prevailing community consciousness which is unlikely to punish climate 

defenders for acts of nonviolent resistance’.14 On the other hand, in 2019 a 

Washington court convicted five climate activists of trespassing after they failed 

to persuade the court that blocking trains carrying oil was a legally justifiable 

act of civil disobedience. The trial judge’s decision was upheld on appeal.15 

However, the appellate court disagreed, with the prosecutor's contention that 

the necessity defence is never available for civil disobedience. A recent analysis 

of the history of US case law on the necessity defence in environmental protests 

found that the claims had been 'mostly unsuccessful' but that this may shift 

given that 'judicial opinions regarding climate change and the procedural rights 

of political protesters are changing'.16 

 

The Climate Emergency Defence: Australian Cases 

 

Although environmental civil disobedience is well ingrained in Australian 

politics, it enjoys only modest legal backing. The Commonwealth has ratified 

relevant international treaties such as the International Covenant on Civil and 

Political Rights 1966, but implementation in domestic legislation is required to 

 
14  Quoted in Blair Stenwick, ‘Portland Activists Argue Climate is More Important than 
Trespassing Charges—And Almost Win’, Portland Mercury, 28 February 2020, 
<www.portlandmercury.com>. 
15 State of Washington v Brockway (Court of Appeal, Washington, 29 May 2019). 
16 Lance Long and Ted Hamilton, ' The Climate Necessity Defense: Proof and Judicial Error in 
Climate Protest Cases' Stanford Environmental Law Journal 38 (2018): 58 at 60 and 115. 
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give it legal force. 17  The courts may use their discretion to mitigate the 

harshness of the strict application of the law when sentencing protesters. In 

Neal v Queen (1982), where an Aboriginal man appealed against the severity of 

his six-months imprisonment for spitting at a white shopkeeper, Justice Lionel 

Murphy referred to the magistrate’s characterisation of the defendant, Mr 

Neal, as an ‘agitator’: 

 

If he is an agitator, he is in good company. Many of the great religious 

and political figures of history have been agitators, and human 

progress owes much to the efforts of these and the many who are 

unknown. As [Oscar] Wilde aptly pointed out … “Agitators are a set 

of interfering, meddling people, who … sow the seeds of discontent … 

Without them, in our incomplete state, there would be no advance 

towards civilisation”. Mr Neal is entitled to be an agitator.18 

 

The right to agitate was later recognised by the High Court as tied to an implied 

freedom of political communication in the Australian Constitution,19 which was 

decisive to the Court’s invalidation of parts of Tasmania’s anti-protest law, 

the Workplaces (Protection from Protestors) Act 2014 (Tas), challenged by 

former Australian Greens leader Bob Brown.20  

Nonetheless, Australian courts have yet to accept that the climate 

emergency provides a defence to valid laws breached by climate activists.  In 

Queensland in 2019, anti-coal protester Greg Rolles pleaded not guilty to 

criminal charges from occupying a tripod that blocked the railway to Adani’s 

Abbot Point coal terminal. Rolles argued that his actions fell under section 25 

of the Queensland Criminal Code, as global warming presents an ‘extraordinary 

emergency’, a phrase used in this section to justify breaking the Code.21 The 

court heard a submission from Professor Brendan Mackey, a leading author of 

one Intergovernmental Panel on Climate Change report, who argued that 

 
17 UNTS 999 (1966): 171. 
18  Neal v The Queen (1982) 149 CLR 305 at 316-317. 
19 Lange v Australian Broadcasting Corporation, (1997) 145 ALR 96. 
20  Brown v Tasmania [2017] HCA 43. 
21  Section 25 of the Criminal Code Act 1899 (Qld) states, in part: ‘a person is not criminally 
responsible for an act or omission done or made under such circumstances of sudden or 
extraordinary emergency that an ordinary person possessing ordinary power of self-control 
could not reasonably be expected to act otherwise’. 
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dangerous climate change is an immediate threat behoving action now through 

all avenues, lawful or not. In addition to satisfying the court of the gravity of 

climate change, Rolles had to demonstrate that his actions were a reasonable 

response by the standard of an ordinary person in a similar situation. The 

magistrate disagreed, finding Mackey's evidence not 'particularly helpful' and 

describing Rolles as 'self-indulgent' with other lawful options available to him 

such as to consult his local MP.22 Rolles was fined $7,000.23  

The climate emergency defence was also invoked by three XR activists in 

Brisbane charged in August 2019 with obstructing traffic when they blocked 

several major city intersections to protest against government inaction.  In an 

unreported decision given on 26 June 2020, the Brisbane magistrate found that  

the climate emergency defence was not legally available, and fined the trio with 

penalties ranging from $800 to $2,800. 24  Interestingly, the magistrate 

acknowledged evidence of a climate emergency, and that the defendants 

honestly and reasonably believed they had to protest, but his Honour found no 

evidence that it was necessary for them to protest in the particular manner and 

time they chose.25 

 Queensland’s ‘extraordinary emergency’ defence is a statutory version of 

the common law necessity defence, an approach adopted in other Australian 

jurisdictions, except for NSW and South Australia, and usually invoked in a life 

or death scenario, such as breaking traffic rules to save a life. Whilst the 

common law defence of ‘necessity’ has been interpreted to embody a 

requirement of imminence, the Queensland statutory version refers to ‘sudden 

or extraordinary emergency’, with the inclusion of ‘or’ suggesting that 

immediacy (ie sudden) is not always an essential threshold criterion. 26 

Legislation may also enumerate discrete situations that could be creatively 

interpreted to support a climate emergency defence. Illustratively, Tasmanian's 

criminal code excuses using force to defend one's real property provided it's not 

 
22  Police v Rolles, Bowen Magistrates Court, 28 May 2019, unpublished decision, cited in Nicole 
Rogers, 'Climate Activism and the Extraordinary Emergency Defence' Australian Law Journal 
94 (2020); 217 at 222. 
23  ‘Protester’s Extraordinary Legal Defence Rejected’, Daily Mercury, 28 May 2019, 
<www.dailymercury.com.au>. 
24 ‘Extinction Rebellion Fined as Court Rejects Climate Defence’ Queensland Times, 26 June 
2020, <www.qt.com.au>. 
25 Comments from defendants’ solicitor conveyed in correspondence from Associate Professor 
Nicole Rogers, Southern Cross University School of Law and Justice. 
26 I am gra6eful for the advice of Associate Professor Nicole Rogers on this point. 
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intended to cause death or grievous injury.27  Given massive bushfires in south-

eastern Australia last summer, one might argue that as these climate change 

driven infernos threaten the property of many, home owners are entitled to 

engage in civil disobedience against others who fail to take pre-emptive 

measures. The fires themselves also help to verify the 'extraordinary emergency' 

of climate change for the necessity defence.28 

As more governments in Australia acknowledge a climate emergency, 

the legal basis for invoking the necessity defence in this context should 

strengthen. In May 2019 the UK Parliament became the world's first national 

legislature to approve, without a vote, a motion to declare a climate 

emergency.29According to the Climate Emergency Declaration website, which 

tracks such gestures worldwide, about 100 jurisdictions in Australia 

representing about one-third of the country's population have proclaimed a 

climate emergency, including the government of the Australian Capital 

Territory, South Australia’s Legislative Council, and numerous local councils.30 

In declaring a climate emergency, a government authority or legislature 

effectively concedes the urgency to address global warming and that existing 

measures have not been sufficient.  However, even if judges accept this 

corroborative evidence of a climate emergency, defendants would likely still 

need to show that there were no other reasonable avenues available to them - 

that hindering traffic or blocking the doors to parliament was their only viable 

option by the standard of an ordinary or reasonable person in similar 

circumstances. This presents a significant hurdle. 

 

Conclusion 

 

With international judicial precedents emerging and governments increasingly 

acknowledging a climate emergency, one might presume that Australian courts 

should soon become more receptive to extending the defence of necessity or 

emergency to prosecutions arising out of climate activism. While it may 

 
27  Criminal Code Act, 1924, s 42. 
28  Rogers, op cit note 22, at 228. 
29   'UK Parliament Declares Climate Change Emergency', BBC News, 1 May 2019, 
<www.bbc.com/news/uk-politics-48126677>. 
30  See <https://climateemergencydeclaration.org/climate-emergency-declarations-cover-15-
million-citizens>. 
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happen, it is not assured to happen consistently, as overseas cases show that 

judges continue to be hesitant to extending the defence to climate activism. 

 Several underlying obstacles also stand in the way. Climate breakdown 

is not commonly perceived as an emergency in the conventional understanding 

- an imminent threat like the fire burning through the front door. Climate 

change does not readily register in our senses to incite a feeling of impending 

danger. Instead, it enters our lives vicariously via documentary films and news 

coverage, some of which can indirectly touch our emotions with images of 

starving polar bears, melting glaciers or raging forest fires, albeit usually remote 

from one's daily life. Much of the upheaval of climate change involves slow, 

accretive violence, over many decades, such as rising sea levels. Some of this 

impact is hidden from our direct observation, such as ocean acidification. These 

sensory deficits and temporal displacements of a changing climate and its 

impacts thus diminishes global warming of the visceral power to terrify us, as 

the covid-19 pandemic now does for many.31 

 In the meantime, lawyers representing climate activists may need to 

explore additional avenues. There may be scope for legal defences related to 

specific human rights legislation in some Australian states and territories. For 

instance, in March 2020 an XR protestor who declared himself the 'Minister 

for Barbecues' while standing in a busy Brisbane street, is defending himself 

against a charge of disorderly conduct by asserting his right to peaceful 

assembly under Queensland's Human Rights Act 2019. Another option is to 

protest via legal rights in the financial sector, which funds or buys shares in 

companies that extract or deal in fossil fuels. Most Australians have a stake in 

the financial sector via their superannuation accounts and bank accounts, thus 

providing scope for lawful climate activism challenging financial actors that 

aren't lifting their game.  In 2017 a lawsuit was brought by two shareholders of 

the Commonwealth Bank alleging legal failures of the bank to consider and 

report on climate risks to its business.  The case settled out of court when the 

bank agreed to remedy its performance. 32 In 2019 a member of the Retail 

Employees Superannuation Trust filed in court against the fund's trustees for 

 
31  See further Benjamin J. Richardson, The Art of Environmental Law: Governing with 
Aesthetics (Bloomsbury, 2019); Benjamin J. Richardson, Time and Environmental Law: 
Telling Nature's Time (Cambridge University Press, 2017). 
32 Abrahams v Commonwealth Bank of Australia [2017] Federal Court, VID879/2017. 
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not doing enough to protect his and others' savings from the financial risks of 

climate breakdown. The matter should be heard later this year.33   

 Yet, whilst the foregoing plaintiffs have brought important matters to 

Australian courts, which have given scant attention to the climate 

responsibilities of the financial sector, these litigants are not subjecting 

themselves to the risk of fines or imprisonment, in addition to getting a criminal 

record, that street protesters face. Novel legal solutions are most vital for those 

who put themselves and their physical freedom and safety directly on the line 

in challenging insouciance about climate breakdown. 

 
. 

 
33 Nassim Khadem, ‘Mark McVeigh is Taking on REST Super on Climate Change and has the 

World Watching’, ABC News, 18 January 2020, <www.abc.net.au/news/2020-01-18/mark-
mcveigh-is-taking-on-rest-super-and-has-the-world-watching/11876360>. 


